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^CHAPTER  XL 

OF  THE  NEW  LAWS  OF  REAL  PROPERTY  AS  CONNECTED  WITH  TITLE. 


SECTION   I. 

OF    TITLE    WITH    REFERE'nCE    TO    DOWER. 


1. 

Dower  barred  by  legal  term. 

16.  . 

2. 

Dotoer  of  wife  of  trustee  or  mortgagee. 

17.  . 

3. 

Eviction  of  jointure. 

4. 

Equitable  Jointure. 

IS. 

6. 

Bar  of  dower  no  bar  of  thirds. 

21. 

6. 

Infants. 

7. 

Equitable  Jointure  on  infant. 

22. 

8. 

Eviction  thereof. 

11. 

Exceptions  out  of  new  dower  act. 

23. 

13. 

New  right  of  dower. 

2i. 

15. 

Husband's  power  over  dower  by  dispo- 
sition. 

2.5. 

By  charge  or  contract. 

By  declaration  in  the  conveyance,  or 

by  deed. 
By  his  will. 

Wife  barred  by  devise  to  her  of  any 
dowable  land. 

But  not  by  personal  estate  or  of  land 
not  liable  to  dower. 
Covenants  binding  in  equity. 
Purchaser  s  inquiry. 
Curtesy. 


I  NOW  propose  to  consider  the  alterations  in  the  law  of  real 
property  effected  by  the  recent  acts,  with  reference  to  their  opera- 
tion upon  titles,  and  I  shall  retain  the  summaries  of  the  old  law, 
not  merely  on  account  of  its  continued  operation  on  existing  titles, 
but  because  I  believe  the  time  will  shortly  arrive  when  the  practi- 
tioner will  eagerly  seek  for  a  concise  view  of  the  law  as  it  was. 

1.  And  first  as  to  the  old  law.  It  is  clear  that  a  woman  is 
barred  of  her  dower,  both  at  law  and  in  equity,  by  a  legal  terni 
created  previously  to  her  right  of  dower  attaching  on  the  estate, 
of  which  an  assignment  has  been  obtained  by  a  purchaser  to  attend 
the  inheritance  (a)  (1).  For  although  she  can  recover  her  dower  at 
(cf)  Vide  infra,  ch.  15 ;  sec  now  8  &  9  Vict.  c.   112. 


(1)  See  Weir  r.  Tate,  1  Iredell  Eq.  234. 
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4  EVICTION     OF    JOINTURE. 

law,  it  will  be  with  a  cesset  executio  during  the  term,  and  equity 
will  not  remove  the  bar.  But  notwithstanding  that  a  purchaser 
could  obtain  an  assignment  of  an  outstanding  term,  which  would 
baj  the  vendor's  wife  of  her  dower,  a  fine  was  always  required 
from  the  vendor  and  his  wife  at  his  expense.  It  was  however 
*decided  that  a  court  of  equity  would  compel  a  purchaser  to  accept 
the  title  without  a  fine  (6).  This  doctrine  will  not  apply  to  cases 
within  the  late  act,  because  the  conveyance  alone  will  bar  the 
wife's  right  to  dower. 

2.  The  wife  of  a  trustee  in  fee,  or  of  a  mortgagee  in  fee  of  a 
forfeited  mortgage,  is  at  law  entitled  to  a  dower  ;  but  a  fine  was  on 
that  account  never  required  by  a  purchaser  ;  because,  if  the  wife 
of  a  trustee  or  a  mortgagee  were  to  be  so  ill  advised  as  to  prose- 
cute her  legal  claim,  equity  would,  at  this  day,  undoubtedly  saddle 
her  with  all  the  costs  (c)  (1 ).  The  nev^  act  does  not  alter  the  law  in 
this  respect. 

3.  But  as  far  as  depends  upon  the  old  law,  whether  the  jointure 
be  legal  or  equitable,  if  the  jointress  is  evicted,  she  may,  it  seems, 
claim  her  dower  out  of  any  real  estate  of  which  she  would  other- 
wise have  been  dowable.  For  it  is  by  the  statute  of  uses  (c?),  by 
which  jointures  are  made  bars  of  dower,  declared,  that  if  any 
woman  be  lawfully  evicted  from  jointure  or  any  part  thereof,  with- 
out any  fraud  or  covin,  then  she  shall  be  endowed  of  as  much  of 
the  residue  of  her  husband's  tenements  or  hereditaments,  whereof 
she  was  before  dowable,  as  the  same  lands  and  tenements  so 
evicted  shall  amount  to  (2),  and  the  point  was  expressly  decided  in 
Mansfield's  case,  which  was  adjudged  in  the  28th  of  Eliz.  (e). 
There  a  jointure  was  conveyed  to  the  wife  before  the  coverture, 
and  during  the  coverture  the  husband  purchased  other  lands  and 
aliened  them  again  and  died  :  the  land  which  the  wife  had  in 
jointure  was   evicted,  and  the    wife  had  dower  of  the   lands  which 

{b)  See  10  Vcs.  jun.  2G1,  202  ;  1  Jac.  2  Freem.  43,  71  ;  see  Llovd  v.  Lloyd,  4 
&  AValk.  GG.5  ;  Jac.  4'JO.  Dm.  &  War.  354. 

(c)  See  Noel  r.  Jevoii,  Bevant  t'.  Pope,         {d)  27  H.  8,  c.  10,  s.  7. 

(e)  Harg.  n.  8,  Co.  Litt.  33,  a. 

(1)  See  1  Cruise  Dig.  by  Mr.  Grcenleaf,  Tit.  6,  Dower,  Ch.  1,  §25  in  note ;  4 
Kent  (6th  od.)  42,  47.  It  is  now  held,  that  the  wile  oi'  a  trustee  is  not  dowable, 
in  equity  of  the  trust  estate.  Kobison  v.  Codman,  1  Sumner  C.  C.  129  ;  Powell 
V.  Monson  &  li.  Manuf.  Co.  3  Mason,  347,  364,  365  ;  Cooper  v.  Whitney,  3  Hill, 
101,  1  Cruise  Dig.  by  Mr.  Grcenleaf,  Tit.  6,  Dower,  ch.  2,  §24,  in  note  ;  4  Kent 
(6th  ed.)  43  ;  Thompson  v.  Murray,  2  Hill  Ch.  213. 

(2)  This  provision  has  been  adopted  into  the  statute  provisions  of  many  of  the 
States  resjiecting  jointure  and  dower.  See  4  Kent  (6th  ed.)  56  ;  1  Cruise  Dig. 
bv  Mr.  Greenlcaf,  Tit.  7,  Jointure,  Ch.  1,  §48,  and  note  ;  Ambler  t\  Norton, 
4'Hen.  &  Munf.  23  ;  Rev.  Stat.  Mass.  Ch.  60,  §lo. 
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were  purchased  and  aliened  by  the  husband  at  the  time  when  she 
was  barred  of  her  action  of  dower.  This  decided  the  point  at  law, 
and  of  course  equity  must  in  this  respect  follow  the  law  (/). 
The  Author's  impression  therefore  was,  that  where  an  estate  would 
be  subject  to  the  dower  of  the  vendor's  wife,  if  she  were  not 
barred  by  a  jointure,  whether  legal  or  equitable,  the  vendor  must 
either  procure  his  wife  to  levy  a  fine  of  the  estate  at  his  own 
expense,  or  must  produce  a  satisfactory  title  to  the  jointure  lands. 
And  this  was  no  more  than  is  constantly  required  where  an  estate 
has  been  taken  in  exchange.  The  vendor  is  compelled  to  produce 
the  title,  not  only  to  the  estate  sold,  but  also  to  the  estate  given 
*by  him  in  exchange.  The  same  principle  applied  to  the  case  under 
consideration.  But  this  is  only  material  with  reference  to  cases  not 
within  the  late  act,  for  this  question  will  not  arise  under  the  new 
act  as  regards  purchasers,  because  every  conveyance  will  bar  the 
wife's  dower,  so  that  although  evicted  of  her  jointure,  she  could  not 
claim  her  dower  against  a  purchaser  of  other  lands.  A  fine,  we 
must  remember,  cannot  now  be  levied  ;  although  a  substitute  for  it 
IS  provided. 

[3a.  The  usual  mode  of  barring  dower,  in  the  United  States,  by 
the  voluntary  act  of  the  wife,  is,  by  her  joining  with  her  husband  in 
a  deed  of  conveyance  of  the  land,  containing  apt  words  of  release 
or  grant  of  dower  on  her  part.  In  some  of  the  States,  it  is  neces- 
sary that  the  wife  should  acknowledge  the  deed  privately,  before  a 
magistrate,  apart  from  her  husband,  in  the  mode  prescribed  by  the 
statutes  of  those  several  States.  In  other  States,  no  such  acknowl- 
edgment is  requii'ed.  This  practice  is  probably  coeval  with  the 
settlement  of  the  country ;  and  it  has  been  supposed  to  have  taken 
its  rise  in  Massachusetts,  from  the  Colonial  act  of  1641  (1).  In 
Massachusetts,  the  wife  may  bar  her  dower  in  land  by  her  husband 
joining  her  in  a  separate  release,  subsequent   to  his  deed  of  it,  or  to 

(/')  Gcrvoyes's  case,  Mo.  717,  pi.  Co.  Litt.  33,  a. ;  Simpsont:.  Gutteridge, 
1002  ;  and  see  4  Co.  3b;  4  Bro.  C.  C.  1  Madd.  609.  See  the  obsen-ations  in 
506,  n.  ;  Mansfield's  case,  Harg,  n.  81,     the  last  edition  of  this  Work. 


(1)  Ancient  Charters,  99  ;  4  Kent  (6th  cd.)  59  ;  Catlin  v.  Ware,  9  Mass.  218  ; 
Lufkin  V.  Curtis,  13  Mass.  223  ;  Powell  c.  Monson  &  B.  Manuf.  Co.  3  Mason,  347, 
351  ;  Hall  v.  vSavage,  4  Mason,  273  ;  Leavitt  v.  Lamprey,  13  Pick.  382  ;  Priest  v. 
Cummings,  16  Wendell,  617  ;  Markhamt'.  Merrett,  7  Howard  (Miss.)  437  ;  Thom- 
as V.  Gammel,  6  Leigh,  9.  When  the  statute  has  directed  the  form  of  acknowledg- 
ment it  must  be  strictly  pursued,  or  the  act  of  relinquishment  wUl  be  void. 
Xirk  V.  Dean,  2  Binn,  341;  Clarke  ??.  K.edman,  1  Blackf.  379;  Scanlan  v.  Tur- 
ner, 1  Bailey,  421. 
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its  being  taken  in  execution  (1).  In  that  State,  the  wife  may  also 
join  the  guardian  of  her  husband,  in  a  deed  for  the  like  purpose  (2). 
If  the  wife  was  not  of  full  age  at  the  time  of  executing  a  deed  re- 
leasing her  dower  (3)  ;  or  if  the  deed  does  not  contain  apt  words, 
showing  her  intention  to  relinquish  her  dower,  she  will  not  be  barred 
therefrom,  though  she  has  signed  and  sealed  the  deed,  and  made  the 
statute  acknowledgment  (4).  It  is  no  objection  that  the  deed  ol 
the  wife  is  a  mere  release,  "  in  token  of  her  relinquishment  of  dow- 
er," containing  no  words  of  grant  ;  for  it  operates  by  way  of  estop- 
pel, and  not  by  way  of  grant  (5).] 


4.  Equity  appears  to  consider  any  provision,  however  inadequate 
or  precarious  it  may  be,  which  an  adult  previously  to  marriage  ac- 
cepts in  lieu  of  dower,  a  good  equitable  jointure  (i'")  ;  and  will  in 
some  cases  even  imply  an  intention  to  bar  the  wife  of  her  dower; 
thus,  where  a  provision  was  made  for  the  livelihood  and  mainten- 
ance of  the  wife  after  her  husband's  death,  although  it  was  not 
expressed  to  be  in  bar  of  dower,  yet  it  was  holden  to  be  a  bar  in 
equity,  on  the  implied  intention  of  the  parties  (h)  (6).  This  rule  may 
still  operate. 

5.  But  in  a  case  where  a  leasehold  estate  was  settled  before  mar- 
riage upon  the  intended  wife,  "  in  recom penile  and  bar  of  dower^ 
and  for  a  provision  for  her,"  and  the  husband  had  no  real  estate,  it 
was  held  that  the  wife's  right  to  thirds  was  not  barred  (/).  For,  as 
the  declared  object  was  to  bar  her   of  dower,  no   implication  could 

{g)  Jordan  v.  Savage,  Bac.  Abr.  Join-  Vizod  v,  London.  See  2  Cora.  Dig.  l^S  ; 
ture,  (B)  o ;  Charles  v.  Andrews,  9  Estcourt  v.  Estcourt,  1  Cox,  20.  See 
Mod.  152  ;  Williams  v.  Chitty,  3  Ves.  Tinny  t.  Tinny,  3  Atk.  8  ;  Couch  v. 
jun.  545;  4  Bro.  C.  C.  513.  This  was  Statton,  4  Ves.  jun.  391;  and  Garth- 
admitted  by  the  counsellor  the  appel-  shore  r.  Chalie,  10  Ves.  jun.  20.  See 
lants  in  Drury  c.  Drury ;  see  5  Bro.  P.  Sugd.  n.  (7)  to  Gilb.  on  Uses,  p.  332. 
C.  581 ;  in  re  Heron,  3  Ir.  Eq.  Rep.  589  ;  (i)  Cress  well  v.  Byron,  3  Bro.  C.  C. 
1  Fla.  &  Kel.  330.  362.  See  Pickering  v.  Lord  Stamford,  3 

(A)  Vizard  v.  Longdale,  3  Atk.  8,  ci-  Ves.  jun.  332. 
ted;  reported  2  Kel.  Cha.  Ca.  17,  nom. 

(1)  Fowler  v.  Shearer,  7  Mass.  14,  20  ;  Ste-cun.s  v.  Swii't,  8  Pick.  530  ;  Lithgow 
V.  Kavenagh,  9  Mass.  161,  173  ;  Shaw  v.  Paiss,  14  Maine,  432  ;  llev.  Stat.  Mass, 
Ch.  60,  ^^7.  But  the  wile  cannot  bar  her  right  of  dower  by  any  release  made  to 
the  husband  during  coverture.     Rowe  v.  Hamilton,  3  Greenl.  63. 

(2)  Kev.  Stat.  Mass.  Ch.  60,  §7. 

(3)  Oldham  r.  Sale,  1  B.  Monroe,  77. 

(4)  4  Kent  (6th  ed.)  49  ;  Catlin  v.  Ware,  9  Mass.  218  ;  Lufldn  v.  Curtis,  13 
Mass.  223  ;  Leavitt  v.   Lamprey,  13  Pick.  382  ;  Stevens  r.   Owen,  25  Maine,  94. 

(5)  Stearns  v.  Swii't,  8  Pick.  "532. 

(6)  1  Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  7,  Jointure,  ch.  1,  §26  et  seq.  ;  Gel- 
zer  v.  Gelzer,  1  Eailcv  E:^.  324  ;  Hastings  v.  Dickinson,  7  Mass-.  153  ;  Ambler  v, 
Norton,  4  Hen.  &  Munf.  23. 
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be  admitted,  that  she  was  to  be  barred  of  thirds  also ;  the  direction 
that  the  settlement  was  for  a  provision  for  her,  only  expressed  the 
effect  of  the  settlement,  and  could  not  be  deemed  evidence  of  an 
intention  to  bar  her  of  a  right  which  was  not  named.  This  of 
course  is  still  law. 

6.  So,  as  infants  are  within  the  statute  of  Hen.  8  (k),  and  may 
be  barred  of  dower  at  law,  they  may  in  like  manner  be  barred  by 
an  equitable  jointure  (/)  (1)  ;  and  the  late  act  does  not  alter  the  law 
in  this  respect  except  so  far  as  it  authorizes  the  husband  alone  to 
bar  his  wife's  dower,  whether  an  infant  or  an  adult. 

*7.  But  under  the  old  law  an  equitable  provision  in  bar  of  dower 
will  not  bind  an  infant,  unless  it  be  as  certain  a  provision  as  her 
dower.  Therefore  a  settlement  of  an  estate  upon  an  infant  for  life, 
after  the  death  of  her  husband  and  any  third  person,  will  not  be  a 
good  bar,  as  the  stranger  may  survive  the  wife  (m).  So  a  provision 
that  the  personal  estate  shall  go  according  to  the  custom  of  London, 
in  bar  of  dower,  or  any  provision  of  that  nature,  will  not  be  deemed 
an  equitable  bar  of  dower  to  an  infant,  on  account  of  the  uncer- 
tainty and  precariousness  of  the  provision  («). 

8.  Supposing  an  equitable  jointure  to  be  merely  charged  on  stock 
vested  in  trustees,  and  the  wife  to  have  been  married  under  age, 
there  seems  reason  to  contend,  that  if  the  fund  should  be  wasted  by 
the  trustees,  equity  would  not  restrain  the  wife  from  proceeding  for 
her  dower;  and  in  that  case  a  purchaser  would  certainly  have  been 
entitled  to  a  fine  (I). 

9.  In  Caruihers  v.  Caruthers  (o),  Lord  Alvanley,  then  Master  of 
the   Rolls,  addressing   himself  to  what   was   and  what   was  not  an 

{k)  Drury  v.  Drury,  or,  Earl  of  Bucks  was  affirmed  by  the  Lord  Chan,  upon 

V.  Drury,  5  Bro.  P.  C.  570 ;  4  Bro.  C.  appeal. 

C.  506  ;  n. ;  "Wilmot,  177.  (n)  Smith  v.  Smith,  5  Ves.  jun.  189  ; 

(I)  Seethe  cases,  post,  n.  («).  5  Huss.  254. 

Im)  Caruthers  v.  Caruthers,  4  Bro.  C.  (o)  4  Bro.  C.  C.  500.    See  5  Ves.  jun. 

C.  500.  [Perkins's  ed.  notes.]     See  Cor-  192. 
bet  V.  Corbet,  1  Sim.  &  Stu.  612,  which 

(I)  This  point  does  not  appear  to  be  decided  either  by  Drury  v.  Drury,  or  WD- 
liams  V.  Chitty. 

(1)  4  Kent  (6th  ed.)  55;  M'Cartee  v.  Teller,  2  Paige,  511;  Shaw  v.  Boyd,  5 
Serg.  &  Rawle,  309.  In  Ohio,  Missouri,  Rhode  Island,  Kentucky,  and  Yirginia, 
if  the  jointure,  or  other  estate  conveyed  in  lieu  of  dower,  was  made  while  the 
woman  Avas  an  infant,  or  after  marriage,  she  may  waive  it  after  her  husband's 
death,  and  claim  her  dower.  In  Maine,  Massachusetts,  New  York,  Indiana,  and 
Arkansas,  no  jointure  will  prevent  the  claim  of  dower,  unless  it  was  made  before 
the  marriage,  and  with  the  consent  of  the  wife  expressed  in  the  deed.  1  Cruise 
Dig.  by  Air.  Greenleaf,  Tit,  7,  Jointure,  ch.  1,  §35  note,  §38  note ;  Vance  v. 
Vance,  21  Maine,  364;  Hastings  v.  Dickinson,  7  Mass.  153. 
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equitable  bar  of  dower  to  an  infant,  put  the  case  of  a  charge  in  bar 
of  dower  made  upon  an  estate  with  a  bad  title,  and  held  that  it 
would  be  no  bar.  Therefore,  whatever  .opinion  might  be  enter- 
tained on  the  general  question,  a  purchaser  formerly  required  to  be 
satisfied  of  the  title  to  the  lands  upon  which  the  equitable  jointure 
of  a  feme  covert  married  under  age  was  charged.  And  where  the 
settlement  rested  in  covenant,  the  purchaser  could  not  safely  com- 
plete his  contract  until  the  covenant  was  actually  performed  ;  for  an 
alienation  by  the  husband  of  the  fund  out  of  which  the  jointure  was 
to  arise,  would  have  been  deemed  an  eviction  of  the  fund,  and  con- 
sequently the  wife  would  be  let  in  for  her  dower  (p)  (1). 

10.  But  none  of  these  points  {(j)  can  affect  a  purchase  within 
the  operation  of  the  late  act,  for  the  conveyance  will  bar  the  seller's 
wife  of  her  dower  without  regard  to  the  question  whether  she  has 
any  jointure  or  a  valid  binding  one.  And  as  a  man  can  by  his  dec- 
laration alone  bar  his  wife's  right,  any  provision,  however  infirm, 
and  although  the  wife  is  an  infant,  which  is  declared  to  be  in  bar  of 
dower,  will  no  doubt  be  held  to  be  so. 

11.  The  foregoing  observations  apply  to  the  law  as  it  stood 
*before  the  3  &;  4  Will  4,  c.  105.  That  act  does  not  affect  copy- 
holds, as  the  freebench  in  them  is  generally  subject  to  the  husband's 
power  of  disposition,  nor  does  it  extend  to  the  dower  of  any  widow 
who  married  on  or  before  the  1st  January  1834,  and  it  is  not  to 
give  to  any  will,  deed,  contract,  engagement,  or  charge  executed, 
entered  into,  or  created  before  that  day,  the  effect  of  defeating  or 
prejudicing  any  right  to  dower  (r).  It  is,  therefore,  still  necessary 
to  know  what  the  law  is  with  reference  to  the  cases  to  which  the 
act  does  not  extend.  And  it  must  be  borne  in  mind,  that  as  to 
widows  within  the  exception,  their  rights  are  saved  in  estates 
acquired  by  their  husbands,  even  after  the  1st  January  1834.  This 
will  render  it  necessary  for  a  long  period  to  come  to  guard,  by 
the  form  of  conveyances  to  purchasers  married  on  or  before  the 
1st  January  1834,  against  dower  in  the  old  way,  which  may  be 
effected  so  as  to  leave  the  fee  in  the  purchaser  if  he  survive  his 
wife. 

{p)  Drury  v.  Dmry,  4  Bro.  C.  C.  50G,         (<?)  PL  10,  11,  12. 
n. ;  Power  v.  Shell,  1  Moll.  296.  (r)  Sec.  14. 

(1)  This  subject  of  jointures  has  been  regulated  by  statute  in  several  of  the 
States  of  the  Union.  1  Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  7,  Jointure,  ch.  1, 
§38  in  note,  where  the  statutes  are  referred  to.  ib.  ^'ir,  in  note.  See  Hastings 
V.  Dickinson,  7  Mass.  153;  Ambler  r.  Norton,  4  Hen.  &  Munf.  23  ;  Andrews  v. 
Andrews,  8  Conn.  79. 
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12.  It  is  usual  in  all  cases  of  conveyances  to  a  purchaser,  to 
insert  a  declaration  depriving  liis  wife  of  dower,  even  where  there 
is  a  hmitation  to  bar  the  dower  of  a  wife  married  on  or  before  the 
1st  January  1834,  in  order  to  provide  against  a  future,  marriage  ; 
but  this  practice,  without  express  instructions,  seems  not  to  be 
correct :  it  was  quite  correct  to  prevent  dower  from  attaching, 
whilst  the  husband's  power  of  disposition  either  by  act  inter  vivos 
or  by  will  was  inoperative  against  his  wife's  dower ;  but  now  that 
he  can  charge,  sell,  convey,  or  devise  his  estate  free  from  dower, 
or  put  an  end  to  it  by  any  deed,  it  would  not  be  right,  without  the 
owner's  authority,  by  a  declaration  in  the  conveyance  to  prevent 
dower  altogether.  Why  should  the  wife's  dower  be  guarded 
against  any  more  than  a  descent  to  a  distant  unknown  relative  ? 
Neither  can  take  contrary  to  the  owner's  disposition.  The  real 
property  commissioners,  in  their  first  report  (s),  state  the  true 
principle  on  which  the  law  of  dower  is  to  be  supported  to  be,  that 
it  is  an  interest  which  the  law  takes  from  the  heir  of  a  deceased 
proprietor  for  the  support  of  his  widow,  whose  claims  in  natural 
justice  and  policy  appear  1o  stand  at  least  on  an  equal  footing  with 
the  claims  of  the  heir,  and  they  thought  that  by  combining  this 
principle  with  that  of  a  right  of  alienation  inseparably  incident  to 
property  of  every  description,  the' law  of  dower  might  be  put  on  a 
footing  more  beneficial  on  the  whole  to  widows,  and  free  from 
nearly  all  the  then  existing  inconveniences  and  mischiefs.  These 
considerations  may  induce  conveyancers  not  as  a  malter  of  course 
to  deprive  a  wife  of  her  chance  of  dower.  If  the  owner  allow  his 
^estate  to  descend,  the  claim  of  the  widow  is  equal  to  that  of  issue, 
and  superior  to  that  of  a  lineal  ancestor  or  a  distant  relation. 

13.  The  right  of  dower  of  women  married  after  the  1st  Jan- 
uary 1834,  is  placed  on  altogether  a  different  footing.  It  is 
enacted,  that  when  a  husband  shall  die,  beneficially  entitled  to  any 
land  (I)  for  an  interest  which  shall  not  entitle  his  widow  to  dower 
out  of  the  same  at  law,  and  such  interest,  whether  wholly  equita- 
ble, or  partly  legal  and  partly  equitable,  shall  be  an  estate  of 
inheritance  in  possession,  or  equal  to  an  estate  of  inheritance  in  pos- 

(s)  p.  18. 

(I)  The  word  "land"  shall  extend  to  manors,  advowsons,  messuages,  and  all 
other  hereditaments,  whether  corijoreal  or  incorporeal  (except  snch  as  are  not 
liable  to  dower),  and  to  any  share  thereof;  and  every  word  importing  the  singu- 
lar number  only  shall  extend  and  be  applied  to  several  persons  or  things  as  wcU 
as  one  p.erson  or  thing ;  sect.  1. 
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session  (1)  (other  than  an  estate  in  joint-tenancy)  (2),  then  his  widow 
shall  be  entitled  in  equity  to  dower  out  of  the  same  land  (^),  so 
that  now  dower  attaches  on  an  estate  contracted  for,  unless  it  be 
otherwise  provided  by  the  husband,  the  purchaser  (3).  And  dower 
attaches  not  only  on  equitable  estates,  but  on  estates  partly  legal 
and  partly  equitable,  if  the  interest  is  equal  to  an  estate  of  in- 
heritance in  possession.  The  connmon  uses  to  bar  dower  therefore, 
viz.  a  power  of  appointment  with,  in  default  of  appointment,  a 
limitation  to  a  trustee  for  the  owner's  life,  interposed  between  limi- 
tations to  him  for  life  and  in  fee,  would  not  prevent  a  woman  from 
beino-  entitled  to  dower  under  the  act,  so  far  as  the  estate  remains 
undisposed  of  by  the  husband,  either  by  appointment  or  con- 
veyance :  the  only  question  is,  had  he  substantially  an  estate  of 
inheritance  in  possession  ?  But  the  common  form  declares,  that 
the  object  of  such  limitations  is  to  bar  the  wife  of  dower,  and  that 
declaration  would  effect  that  object,  although  the  husband  should 
,  die  seised  of  the  fee.  The  real  property  commissioners  in  respect 
of  equitable  estates  only  intended  to  make  the  wife's  right  to  dower 
coextensive  with  the  husband's  right  to  curtesy  (I),  and  the  act 
does  not  seem  to  have  accomplished  more. 

14.  And  when  a  husband  shall  have  been  entitled  to  a  right  of 
*entry  or  action  in  any  land,  and  his  widow  would  be  entitled  to 
dower    out    of  the    same    if  he    had   recovered   possession  thereof, 

(0  Sec.  2  ;  see  Lyster  v.  Mahony,  1  Dru.  &  War.  236. 

(I)  We  propose  that  dower  should  attach  upon  all  estates  of  inheritance  in 
possession,  excepting  the  species  of  property  to  which  dower  is  not  incident,  and 
on  property  considered  in  equity  as  real  estate,  of  or  to  which  any  husband  dies 
seised  or  entitled  in  fact  or  in  law,  whether  legally  and  beneficially,  or  beneficial- 
ly only,  which,  if  belonging  to  the  wife,  would  be  subject  to  the  husband's  cur- 
tesy, but  subject,  like  the  interest  of  other  persons  having  partial  interests  in  the 
inheritance,  to  any  estates,  charges  or  incumbrances  which  the  husband  may  have 
lawfully  created,  or  bound  himself  to  create,  and  to  his  debts  so  far  as  they 
attach  on  his  freehold  estates  ;  and  as  to  estates  which  he  can  affect  by  his  will, 
to  any  disposition,  direction  or  declaration,  made  by  his  will,  executed  so  as  to 
affect  freehold  estate,  and  that  dower  should  not  attach  on  any  other  estate.  By 
this  enactment,  the  artificial  distinction  between  legal  and  equitable  estates  will 
be  taken  away. 

(1)  See  Davenport  v.  Farrar,  1  Scammon,  314 ;  liOwis  v.  James,  8  Humph.  298  ; 
1  Cruise  Dig.  Tit.  0,  ch.  2,  §25,  in  note. 

(2)  In  Kentucky,  a  widow  may  be  endowed  of  an  interest  in  land,  wliich  her 
husband  held  as  a  joint-tenant.     Davis  v.  Logan,  9  Dana,  18(5. 

(3)  See  Brewer  v.  Vanarsdale,  6  Dana,  204;  4  Kent  (6th  ed.)  50;  Greenes. 
Greene,  1  Ham.  (Ohio,)  538.  In  the  United  States  a  wife  is  generally  held  dow- 
able  of  an  eqxiity  of  redemption.  4  Kent  (Gth  ed.)  44 ;  1  Criiise  i)ig.  Tit.  6, 
Dower,  ch.  2,  §10  in  note  ;  Gibson  v.  Crehore,  5  Pick.  146  ;  AValker  v.  Griswold, 
6  Pick.  416  ;  Fish  v.  Fish,  1  Conn.  559  ;  Southevin  v.  Mendum,  5  N.  Hamp.  431, 
432;  Smith  r.  Eustis,  7  Greenl.  41;  Carll  v.  Butman,  7  Greenl.  102;  Cass  v. 
Martm,  6  N.  Hamp.  25  ;  Van  Vronker  v.  Eastman,  7  Metcalf,  157  ;  Hartshorne 
V.  Hartshorne,  1  Green  Ch.  349  ;  Lund  v.  Woods,  11  Metcalf,  566. 

[*547] 


husband's  power  over  dower.  11 

she  is  to  be  entitled  to  dower  out  of  the  same,  although  her  hus- 
band shall  not  have  recovered  possession  thereof;  provided  that 
such  dower  be  sued  for  or  obtained  within  the  period  during  which 
such  right  of  entry  or  action  might  be  enforced  (u)  (Ij. 

15.  The  above  are  both  provisions  extending  the  wife's  right  to 
dower;  but  the  other  provisions  place  the  right  altogether  in  the 
power  of  the  husband.  For  no  widow  will  be  entitled  to  dower 
out  of  any  land  which  shall  have  been  absolutely  disposed  of  by 
her  husband  in  his  lifetime,  or  by  his  will  (x). 

.16.  All  partial  estates  and  interests,  and  all  charges  created  by 
any  disposition  or  will  of  a  husband,  and  all  debts,  incumbrances, 
contracts,  and  engagements  to  which  his  land  shall  be  subject  or 
liable,  will  be  valid  and  effectual  as  against  the  right  of  his  widow 
to  dower  (y),  so  that  now  a  contract  to  sell  an  estate  will  bind  the 
wife's  right  to  dower,  although  her  husband  die  before  a  conveyance 
is  executed. 

17.  And  a  widow  will  not  be  entitled  to  dower  out  of  any  land 
of  her  husband  when  in  the  deed  by  which  such  land  was  conveyed 
to  him,  or  by  any  deed  executed  by  him,  it  is  declared  that  his 
widow  shall  not  be  entitled  to  dower  out  of  such  land  (^z). 

18.  And  a  widow  will  not  be  entitled  to  dower  out  of  any  land 
of  which  her  husband  dies  wholly  or  partially  intestate  when  by  the 
will  of  her  husband,  duly  executed  for  the  devise  of  freehold  estates, 
he  declares  his  intention  that  she  shall  not  be  entitled  (o  dower  out 
of  such  land,  or  out  of  any  of  his  land  (a). 

19.  And  the  right  of  a  widow  to  dower  will  be  subject  to  any 
conditions,  restrictions,  or  directions  which  shall  be  declared  by 
the  will  of  her  husband,  duly  executed  as  aforesaid  (b). 

20.  The  act  then  proceeds  to  provide  for  the  cases  in  which 
testamentary  provisions  by  the  husband  for  his  wife  shall  be  a  bar 
of  her  dower  (2). 

21.  Where  a  husband  devises  any  land  out  of  which   his  widow 

(m)  Sec.  3.  (z)  Sec.  6. 

{x)  Sec.  4.  (a)  Sec.  7. 

(y)  Sec.  5.  (b)  Sec.  8. 

(1)  In  Massachusetts  and  Maine  a  widow  is  not  dowable  of  wild  lands.  See  1 
Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  6,  Dower,  ch.  2,  §1  in  note,  where  the  cases 
are  cited.    The  law  is  otherwise  in  Michigan.   Campbell  Appellant,  2  Doiiglass,  141. 

(2)  In  several  of  the  States  of  the  Union,  it  is  expressly  enacted  that  a  provi- 
sion made  for  the  wife,  by  the  will  of  her  husband,  shall,  in  certain  cases,  and  on 
certain  contingencies,  bar  her  dower.  The  statutes  on  this  subject  and  the  deci- 
sions in  Avliich  they  have  Ijcen  interpreted,  are  very  fully  cited  and  referred  to,  in 
1  Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  6,  Dower,  Ch.  4,  ^24  in  note  ;  4  Kent  (6th 
ed.)  58,  59 ;  Thompson  v.  McGaw,  1  Metcalf,  66. 
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*would  be  entitled  to  dower,  if  the  same  were  not  so  devised,  or  any 
estate  or  interest  therein,  to  or  for  the  benefit  of  his  widow,  such 
widow  shall  not  be  entitled  to  dower  out  of  or  in  any  land  of  her 
said  husband,  unless  a  contrary  intention  shall  be  declared  by  his 
will  (c)  ;  so  that  any  gift  out  of  lands  of  which  she  would  be  dow- 
able  will  bar  her  right  in  all  his  lands. 

22.  But  no  gift  or  bequest  made  by  any  husband  to  or  for  the 
benefit  of  his  widow,  of  or  out  of  his  personal  estate,  or  of  or  out 
of  any  of  his  land  not  liable  to  dower,  is  to  defeat  or  prejudice  her 
right  to  dower,  unless  a  contrary  intention  shall  be  declared  by  his 
will  (d). 

23.  And  it  is  provided  that  nothing  in  the  act  contained  shall 
prevent  any  court  of  equity  from  enforcing  any  covenant  or  agree- 
ment entered  into  by  or  on  the  part  of  any  husband  not  to  bar  the 
right  of  his  widow  to  dower  out  of  his  lands  (e).  Nor  is  anything 
in  the  act  to  interfere  with  any  rule  of  equity,  or  of  any  ecclesias- 
tical court,  by  which  legacies  bequeathed  to  widows  in  satisfaction 
of  dower  are  entitled  to  priority  over  other  legacies  (/)•  Lastly, 
dower  ad  ostium  ccclesitB,  and  dower  ex  assensu  patris,  are  abo- 
lished (§•). 

24.  In  purchasing  an  estate  free  from  dower  by  force  of  the  act, 
it  should  be  ascertained  that  the  seller  has  not  bound  himself  by 
agreement  not  to  bar  his  wife's  dower. 

25.  The  alterations  suggested  by  the  commissioners  in  the  law 
of  curtesy  are  mostly  of  an  arbitrary  description  ;  and  "  as  there 
is  no  very  strong  reason  for  altering  it,"  the  attempt  to  do  so  will 
probably  not  be  renewed  (A). 

(c)  ^ee.  9.  (/)  Sec.  12. 

(d)  Sec.  10.  (y)  Sec.  13. 

(e)  Sec.  11.  (h)  R.  P.  C.  1  Hep.  19. 
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^SECTION    II. 


OF    TITLE    BY    DESCENT    (1). 


19.  Descent  lo  he  traced  from  the  pur- 
chaser. 

Actual  seisin  uwiecessary. 

Descent  to  he  proved  to  exclude  title 
as  purchaser 

Son  of  illegitimate  father. 

Heir   though   devisee  to  take    by   de- 
scent :  grantor  mr  his  heirs  also. 

The  old  laic. 
7.    Wliere    ^jwrcAaser's     ancestor    to    be 

deemed  the  purchaser. 
8»  Descent  from  brother  or  sister. 


6. 


10.  Lineal  ancestors  heirs  to  issue. 

11.  Male  line  before  the  female. 

12.  Preference  of  mother  of  more  remote 

mole  ancestor. 

14.  Half  blood  admitted. 

15.  Attainder  not  an  impediment. 

16.  17.  Limit  of  act. 

18.  Possessio  fratris  abolished. 

21.  Cations  of  descent. 

22-.  Examination  of  pedigree. 

23.  Where  a  son  is  the  purchaser. 

25.  Where  the  father  is  the  purchaser. 


The  provisions  of  the  new  law  of  descent  may  be  arranged 
under  the  following  heads  :  1 .  Who  is  the  first  purchaser,  and 
where  a  person  takes  by  purchase  ;  2.  Of  descents  between  bro- 
thers and  sisters,  and  to  lineal  ancestors  ;  3.  Of  the  preference  of 
males  to  females;  4.  Of  the  half  blood;  5.  Of  attainder;  and 
lastly,  when  the  act  commences. 

I.  Then  in  regard  to  the  first  purchaser  and  taking  by  purchase, 
1.  The   statute   enacts,  that  in   every  case   descent  (I)  shall  be 


(I)  Land. — The  word  "land"  shall  extend  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  corporeal  or  incorporeal,  and  whether  free- 
hold or  copyhold,  or  of  any  other  teniu'e,  and  whether  descendible  according  to 
the  common  law,  or  according  to  the  custom  of  gavelkiiid  or  borough-english,  or 
any  other  custom,  and  to  money  to  be  laid  out  in  the  purchase  of  land,  and  to 
chattels  and  other  personal  property  transmissible  to  heirs,  and  also  to  any  share 
of  the  same  hereditaments  and  properties  or  any  of  them,  and  to  any  estate  of  in- 
heritance, or  estate  for  any  life  or  lives,  or  other  estate  transmissible  to  heirs,  and 

(1)  The  rules  of  descent  of  inheritances,  in  the  several  States  of  the  Union,  have 
been  digested  and  stated  at  length,  by  Mr.  Greenleaf,  in  2  CruLse  Dig.  Tit.  29, 
Descent,  Ch.  3,  at  the  end.  See  also  4  Kent  (6th  ed.)  Lecture  65,  where  the 
leading  principles  of  the  law  of  descent  in  the  United  States  have  been  stated. 
In  the  United  States,  Mr.  Chancellor  Kent  observes,  the  English  Common  law  of 
descents,  in  its  most  essential  features,  has  been  universally  rejected,  and  each 
State  has  established  a  law  for  itself.  The  laws  of  the  individual  States  may 
agree  in  their  great  outlines,  but  they  differ  exceedmgly  in  the  details.  There  is 
no  entire,  though  there  is  an  essential,  uniformity  on  this  subject.  4  Kent  (6th 
ed.)  374. 
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*traced  yrom  the  purchase?- ;  and  to  the  intent  that  the  pedigree  ma) 
never  be  carried  further  back  than  the  circumstances  of  the  case 
and  the  nature  of  the  title  shall  require,  the  person  last  entitled  to 
the  land  is,  for  the  purposes  of  this  act,  to  be  considered  to  have 
been  the  purchaser  thereof  unless  it  shall  be  jJfoved  that  he  inher- 
ited the  same,  in  which  case  the  person  from  whom  he  inherited 
the  same,  is  to  be  considered  to  have  been  the  purchaser  unless  it 
shall  be  proved  that  he  inherited  the  same ;  and  in  like  manner  the 
last  person  from  whom  the  land  shall  be  proved  to  have  been  inher- 
ited, will  in  every  case  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same  (a). 

2.  It  should  be  kept  in  view  that  the  explanations  in  sect.  I, 
render  actual  seisin  unnecessary  in  the  purchaser  or  the  person  to 
be  deemed  such,  but  that  all  rights  and  estates,  and  whether  in 
remainder  or  not,  and  whether  the  party  had  possession  or  received 
the  rents  or  not,  are  now  made  the  foundation  of  a  right  in  the  Jir si 
purchaser^  from  whom  the  descent  is  accordingly  to  be  traced  (1). 

3.  The  above  provision  in  section  2,  renders  it  necessary  to 
prove  a   descent   at  every  step  in   order  to  exclude   the   last  pos- 

(«)  Sei:.  2. 

to  any  possibility,  right,  or  title  of  entry  or  action,  and  any  other  interest  capable 
of  being  inherited,  and  whether  the  same  estates,  possibilities,  rights,  titles,  and 
interests,  or  any  of  them,  shall  be  in  possession,  reversion,  remainder,  or  contin- 
gency. 

Purchaser. — The  words  "  the  purchaser  "  shall  mean  the  person  who  last  ac- 
quired the  land  otherwise  than  by  descent,  or  than  by  any  escheat,  partition,  or 
inclosurc,  by  the  effect  of  Avhich  the  land  shall  have  become  part  of  or  descendi- 
ble in  the  same  manner  as  other  land  acquired  by  descent. 

Descent. — The  word  "  descent"  shall  mean  the  title  to  inherit  land  by  reason 
of  consanguinity,  as  Avell  where  the  heir  shall  be  an  ancestor  or  collateral  rela- 
tion, as  where  he  shall  be  a  child  or  other  issue. 

Descendants. — The  expression  "  descendants"  of  any  ancestor  shall  extend  to 
all  persons  who  must  trace  their  descent  through  such  ancestor. 

Person  last  entitled. — The  expression  "the  person  last  entitled  to  land"  shall 
extend  to  the  last  person  who  had  a  right  thereto,  v.hether  he  did  or  did  not  ob- 
tain the  possession  or  the  receipt  of  the  rents  and  profits  thereof. 

Assurance. — The  word  "assurance"  shall  mean  any  deed  or  instrument  (other 
than  a  will)  by  which  any  land  shall  be  conveyed  or  transferred  at  law  or  in 
equity. 

And  every  word  importmg  the  singular  number  only  shall  extend  and  be  ap- 
plied to  several  persons  or  things  as  Avell  as  one  person  or  thing ;  and  everv  word 
importing  the  masculine  gender  oidy  shall  extend  and  be  ap^jlied  to  a  female  as 
well  as  a  male.  Sect.  1. 

(1)  The  former  English  ^laxim,  that  seizinafacit  stijiitem,  has  been  very  gener- 
ally abolished  in  the  United  States.  A  few  of  the  States,  however,  still  retain 
the  principle  of  it.  The  reader  is  referred  to  the  statutes  of  the  several  States  on 
this  head,  as  also  to  4  Kent  (6th  ed.)  388  ct  seci- ;  2  Cruise  Dig.  by  Mr.  Greenlcaf, 
Tit.  21),  Descent,  ch.  3,  §1  note,  vol.  3,  p.  327  ;  Cook  r.  Hammond,  4  Mason, 
467  ;  Miller  v.  Miller,  10  Metcalf,  393 ;  Russell  v.  Hoar,  3  Metcalf,  187  ;  Willianii- 
r.  Amory,  14  Mass.  20  ;  Whitney  v.  Whitney,  14  Mass.  88. 
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sessor's  title  as  a  purchaser,  but  it  does  not  exclude  such  proof, 
and  therefore  where  it  can  be  obtained,  the  descent  will  be  traced 
as  it  has  actually  taken  place,  subject  to  the  provisions  of  the  act. 
it  is  probable  that  sellers  under  contracts,  relying  upon  this  pro- 
vision, will  withhold  or  not  search  for  evidence  of  the  descent ;  but 
the  courts  will  not  allow  such  a  scheme  to  prevail,  for  a  purchaser 
would  be  entitled  to  evidence  that  a  person  assumed  to  be  the  pur- 
chaser really  was  so,  and  would  not  be  compelled  to  rest  on  the 
provision  of  the  statute,  which  would  be  inoperative  against  proof 
of  the  descent. 

4.  Under  this  section  a  son  claiming  by  descent  from  an  ille- 
gitimate *father  who  was  the  purchaser,  cannot  transmit  the  estate 
by  descent  upon  the  failure  of  his  own  issue  to  his  heir  exparte 
materna,  although  it  is  said  such  a  result  could  hardly  have  been 
contemplated  by  the  framers  of  the  act  (6)(1).  But  the  descent  is  to  be 
traced  from  the  purchaser,  and  not  from  the  person  last  seised, 
and  in  this  case,  although  the  son  was  the  person  last  seised,  yet 
he  was  not  the  purchaser  under  the  2nd  section,  because  it  was 
proved  that  he  inherited  it  from  his  father,  and  the  mother's  rela- 
tions could  not,  as  such,  be  heirs  to  the  father,  and  so  the  land 
escheated.  The  real  property  commissioners  meant  to  provide 
for  this  very  case  in  order  to  prevent  an  escheat,  by  making  the 
last  proprietor  (the  son  in  this  case)  the  purchaser,  in  order  to  let 
in  his  other  relations  (c)  (I),  and  they    introduced  a  clause  in  the 

(6)  Doe  V.  Blackburn,  1  Mood.  &  Rob.  547.  (c)  1  Rep.  15. 

(1)  They  said  they  thought  that  especial  regard  should  be  paid  to  the  blood  of 
the  tirst  purchaser,  in  a  case  which  Avoukl  be  liable  to  occur  in  consequence  of 
the  admission  of  the  half  blood  to  inherit.  If  an  estate  should  descend  from  a 
purchaser  to  his  half-brother,  it  might  happen  that  the  heirs  of  the  second  brother 
would  be  strangers  in  blood  to  the  first,  and  the  heirs  of  the  first  brother  (at  the 
death  of  the  second)  strangers  in  blood  to  the  second  :  this  would  be  the  case  if 
the  common  parent  were  illegitimate,  and  the  second  brother  should  die  without 
issue,  and  there  were  no  other  brother  or  sister,  or  the  issue  of  such,  and  it  might 
be  the  case  under  other  circumstances.  They  proposed  to  provide  for  the  case 
by  directing  the  inheritance  to  pass  to  the  heir  of  the  first  purchaser,  when  the 
beir  of  the  last  proprietor  should  not  be  also  heir  of  the  first  purchaser. 

They  further  thought  that  the  last  proprietor  might  be  treated  as  if  he  had 
been  first  purchaser,  in  the  rare  case  in  which  the  line  from  which  the  estate  de- 
scended to  the  proprietor  had  failed,  for  the  purpose  of  admitting  to  the  inheri- 
tance Iris  other  relations,  rather  than  let  it  escheat. 

It  might  seem  superfluous,  they  observe,  to  legislate  for  cases  like  these,  which 
might  appear  very  unlikely  to  occur  in  practice  ;  they  were  found,  however,  to 

(1)  The  right  of  illegitimate  children  to  inherit  from  their  mothers,  and  of  moth- 
lers,  and  in  some  States,  her  kindred,  to  inherit  from  illegitimate  children,  has  been 
variously  regulated  by  statutes  in  the  United  States.  See  for  a  reference  to  these 
statutes,  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  3,  Tit.  29,  Descent,  ch.  2,  §8,  note 
-A  Kent  {6th  ed.)  413  to  417. 
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bill  for  that  purpose,  which  was  struck  out.     The  want  of  it  should 
now  be  supplied. 

5.  And  when  any  land  shall  have  been  devised,  by  any  testator 
who  shall  die  after  the  31st  day  of  December  1833,  to  the  heir  or 
to  the  person  who  shall  be  the  heir  of  such  testator,  such  heir  will 
be  considered  to  have  acquired  the  land  as  a  devisee,  and  not  h\/ 
descent ;  and  when  any  land  shall  have  been  limited,  by  any  assur- 
ance executed  after  the  said  31st  day  of  December  1833,  to  the 
person  or  to  the  heirs  of  the  person  who  shall  thereby  have  con- 
veyed the  same  land,  such  person  will  be  considered  to  have  ac- 
quired the  same  as  a  purchaser  by  virtue  of  such  assurance,  and 
*will  not  be  considered  to  be  entitled  thereto  as  his  former  estate 
or  part  thereof  (d) . 

6.  These  are  alterations  of  fundamental  rules,  for  by  the  old 
law,  the  heir,  wherever  it  was  practicable,  took  by  descent  as  his 
better  title,  and  no  man  could  by  deed,  without  departing  with  the 
whole  estate  out  of  him,  raise  a  fee  simple  to  his  own  right  heirs 
by  that  name  as  purchasers,  nor  could  he  by  deed  at  common 
law  make  the  heirs  of  his  body  take  by  purchase  ;  and  .although 
by  way  of  use  he  could  effect  the  latter  object,  yet  he  could  not 
make  his  heirs  general  take  by  purchase,  or  alter  the  descent  by 
such  a  limitation  by  way  of  use  :  to  effect  that  object,  it  was 
necessary  to  depart  with  the  whole  estate,  and  to  take  under  a 
new  conveyance  an  estate  which  would  vest  in  him  or  his  heirs  by 
purchase  according  to  the  limitation  (e).  The  heir  now  takes  so 
absolutely  as  devisee,  that  pecuniary  legatees  are  not  entitled  to 
have  the  assets  marshalled  as  against  him  {f\ 

7.  And  when  any  person  shall  have  acquired  any  land  hy  pur- 
chase under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  body  of 
any  of  his  ancestors,  contained  in  an  assurance  executed  after  the 
said  31st  day  of  December  1833,  or  under  a  limitation  to  the  heirs 
or  to  the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  a  limita- 
tion having  the  same  effect,  contained  in  a  will  of  any  testator  who 
shall  depart  this  life  after  the  said  31st  day  of  December  1833,  then 

{(i)  §cc.  3.  (/)  Strickland  v.  Strickland,  10  Sim. 

(e)  Co.  Litt.  12,  b. ;  22  b,  Harg,  n.  ;  374  ;  see  Biederman  v.  Seymour,  3  Beav. 

Watk.  Uesc.  258—300  ;  Gilb.  Uses,  17  368. 
&  note. 


occur  in  consequence  of  the  acquisition  of  estates  by  persons  of  illegitimate  birth, 
who  had  in  law  no  relations  but  their  own  descendants,  or  by  the  descendants  of 
such,  and  in  consequence  of  the  loss  of  evidence  of  i^cdigrce  in  families  of  mean 
condition  or  origin. 
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and  in  any  of  such  cases  suck  land  shall  descend,  and  the  descent 
thereof  shall  be  traced  as  if  the  ancestor  named  in  such  limitation, 
had  been  the  purchaser  of  such  land  (_§•)  (I). 

8.  There  was  before  a  quasi  descent  in  such  cases,  but  now  the 
ancestor  is  to  be  treated  as  the  first  purchaser,  although  he  never 
had  any  interest  in  the  land. 

*II.  Of  descents  between  brothers  and  sisters,  and  to  lineal 
ancestors  (1). 

9.  No  brother  or  sister  is  to  be  considered  to  inherit  imme- 
diately from  his  or  her  brother  or  sister,  but  every  descent  from  a 
brother  or  sister  is  to  be  traced  through  the  parent  (h). 

10.  Every  lineal  ancestor  is  capable  of  being  heir  to  any  of  his 
issue  ;  and  in  every  case  where  there  shall  be  no  issue  of  the  pur- 
chaser,  his  nearest  lineal  ancestor  will  be  his  heir  in  preference 
to  any  person  who  would  have  been  entitled  to  inherit,  either  by 
tracing  his  descent  through  such  lineal  ancestor,  or  in  consequence 
of  there  being  no  descendant  of  such  lineal  ancestor,  so  that  the 
father  shall  be  preferred  to  a  brother  or  sister,  and  a  more  remote 

lineal  ancestor  to  any  of  his  issue,  other  than  a  nearer  lineal  ances^ 
tor  or  his  issue  (i)  (2). 

III.  Of  the  preference  of  malesto  females  (3). 

11.  None  of  the  «?fl/!e/"ncf/  ancestors  of  the  person  from  whom 
the  descent  is  to  be   traced,  nor   any   of  their   descendants,  will  be 

(g)  Sec.  4.  2  Ventr.  413,  and  sect.  10, 2)ost. 

(h)  Sec.  5 ;  see  Collingwood  v.  Pace,         («)  Sec.  6. 


(I)  It  was  proposed  to  still  further  alter  the  rule,  but  the  proposition  was 
abandoned.  The  commissioners  say  that  it  had  occurred  to  them  that  a  person 
devising  or  settling  an  estate  in  fee  simple,  might  be  allowed  to  direct  that  the 
donee  or  devisee  should  take  the  estate  as  if  it  had  come  to  liim  from  a  particular 
ancestor  ;  that  an  estate,  for  instance,  might  be  given  to  a  man  and  his  heu-s  on 
the  part  of  his  mother.  The  attempt  to  create  Hmitations  of  this  nature  had  been 
frequently  made ;  the  law  now  forbids  such  limitations  in  grants  of  estates  in  fee 
simple,  although  it  aUows  them  on  the  creation  of  estates  tail.  They  inclined  to 
the  opinion  that  allowing  them  in  the  former  case  would  be  a  reasonable  enlarge- 
ment of  the  power  of  absolute  proprietors,  and  would  diminish  the  inconvenien- 
ces produced  by  the  technical  distinction  between  inheritance  and  purchase.  In 
this  case  they  thought  the  distinction  between  the  whole  blood  and  half  blood  of 
the  purchaser  might  be  abolished.     1  Rep.  14. 

(1)  See  2  Cruise  Dig.  bv  Mr.  Greenleaf,  Vol.  3,  Tit.  29,  Descent,  eh.  3,  at  the 
end,  note ;  4  Kent  (6th  ed.)  392,  400,  401. 

(2)  A  third  canon  of  inheritance,  which  prevails  to  a  considerable  extent  in 
this  country,  is,  that  if  the  owner  of  lands  dies  without  lawful  descendants,  leav- 
ing parents,  the  inheritance  shall  ascend  to  them,  either  first  to  the  father  and 
next  to  the  mother,  or  jointly,  under  certain  qualitications.  4  Kent  (6th  ed.)  392, 
393,  et  seq. 

(3)  The  English  rule  of  preference  of  males  to  females  does  not  exist  in  the 
United  States,  except  in  Tennessee.  2  Cruise  Dig.  by  Mr.  (ireenleaf,  Vol.  3 
Tit.  29,  Descent,  ch.  3,  §16,  note. 
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capable  of  inheriting  until  all  his  paternal  ancestors  and  their 
descendants  shall  have  fiiiled  ;  and  also  no /emo/c  paternal  ancestor 
of  such  person,  nor  any  of  her  descendants,  will  be  capable  of  in- 
heriting until  all  his  male  paternal  ancestors  and  their  descendants 
shall  have  failed  ;  and  no  female  maternal  ancestor  o(  such  person 
nor  any  of  her  descendants,  v/ill  be  capable  of  inheiiting  until  all 
his  male  maternal  ancestors  and  their  descendants  shall  have 
failed  (j). 

So  that  paternal  ancestors  are  to  be  preferred  to  maternal  ;  and 
as  between  paternal  ancestors,  males  are  to  be  preferred  to  females  ; 
and  so  as  between  maternal  ancestors,  males  are  to  be  preferred 
to  females,  and  the  descendants  succeed  to  tlie  line. 

12.  And  where  there  shall  be  a  failure  of  male  imternal  ancestors 
of  the  person  from  whom  the  descent  is  lo  be  traced,  and  their 
descendants,  the  mother  of  his  more  remote  male  paternal  ancestor, 
or  her  descendants,  will  be  the  heir  or  heirs  of  such  person,  in  pre- 
ference to  the  mother  of  a  less  remote  male  paternal  ancestor,  or 
her  descendants  ;  and  where  there  shall  be  a  failure  of  male  ma- 
ternal ancestors  of  such  person,  and  their  descendants,  the  mother 
of  his  more  remote  male  maternal  ancestor,  and  her  descendants, 
will  be  the  heir  or  heirs  of  such  person,  in  preference  to  the  *mother 
of  a  less  remote  male  maternal  ancestor,  and  her  descendants  (k). 

13.  This  adopts  Blackstone's  well-known  view,  which  it  is  con- 
ceived is  the  true  rule. 

IV.  Of  the  half  blood  (1). 

14.  Any  person   related  to  the    person   from  whom  the  descent  is 

(.;■)  Sec.  7.  (k)  Set-.  8. 

(1)  The  half  blood  was,  until  lately,  as  Mr.  Chancellor  Kent  observes,  entii-ely 
excluded  by  the  English  law,  on  the  very  artificial  rule  of  evidence,  that  the  jjer- 
son  who  is  of  the  whole  blood  to  the  pci'son  last  seised,  affords  the  best  presump- 
tive proof  that  he  is  of  the  blood  of  the  first  feudatory  or  purchaser.  Our  Amer- 
ican law  of  descent  would  seem  to  be  founded  on  more  reasonable  principles. 
The  English  rule  of  evidence  may  be  well  fitted  to  the  case  to  which  it  is  applied ; 
but  the  necessity  or  policy  of  searching  out  tlie  first  purchasei'  is  to  be  questioned, 
80  long  as  the  last  owner  of  the  estate,  and  the  proximity  of  blood  to  him,  are 
ascertained.  4  Kent  (6th  ed.)  403.  The  American  law  of  descents  does  not  go 
on  the  principle  of  searching  out  the  first  purchaser  through  the  mists  of  the 
past  generations,  except  the  estate  be  ancestral,  and  then  it  stops  at  the  last  pur- 
chaser in  the  ancestral  line.  Its  general  object  is  to  continue  the  estate  in  the 
family  of  the  intestate  ;  and  m  effecting  it,  to  pay  due  regard  to  the  claims  of 
the  successive  branches  of  that  family,  and  principally  to  the  loud  and  paramount 
claim  of  proximity  of  blood  to  the  intestate.  4  Kent  (6th  od.)  406.  In  some  of 
the  States  there  is  no  essential  distinction  made  between  the  whole  and  the  half 
blood.  In  otlicr  States  a  preference  exists  for  the  whole  blood ;  but  in  none  i» 
the  half  blood  totally  excluded.  4  Kent  (6th  ed.)  403,  404,  and  notes  ;  2  Cruise 
Dig.  by  Mr.  Greenleaf,  Tit.  29,  Descent,  ch.  3,  §46  in  note,  and  note  at  the  end  of 
ch.  3,  vol.  3,  p.  452  note. 
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to  be  traced  by  the  half  blood  will  be  capable  of  being  his  heir ; 
and  the  place  in  which  any  such  relation  by  the  half  blood  will 
stand  in  the  order  of  inheritance,  so  as  to  be  entitled  to  inherit, 
will  be  next  after  any  relation  in  the  same  degree  of  the  whole 
blood,  and  his  issue,  where  the  common  ancestor  shall  be  a  male  ; 
and  next  after  the  common  aricestor  where  such  common  ancestor 
shall  be  a  female,  so  that  the  brother  of  the  half  blood  on  the  part 
of  the  father  will  inherit  next  after  the  sisters  of  the  whole  blood 
•on  the  part  of  the  father  and  their  issue,  and  the  brother  of  the 
half  blood  on  the  part  of  the  mother  will  inherit  next  after  the 
mother  (I). 

V.  Of  attainder. 

15.  And  when  the  person  from  whom  the  descent  of  any  land 
is  to  be  traced,  shall  have  had  any  relation  who,  having  been 
attainted,  shall  have  died  before  such  descent  shall  have  taken  place, 
then  such  attainder  will  not  prevent  any  person  from  inheriting 
such  land  who  would  have  been  capable  of  inheriting  the  same,  by 
tracing  his  descent  through  such  relation,  if  he  had  not  been  at- 
tainted, unless  such  land  shall  have  escheated  in  consequence  of 
such  attainder  before  the  1st  day  of  January  1834  (ni)  (I). 

VI.  Of  the  commencement  of  the  act. 

16.  But  the  act  does  not  extend  to  any  descent  which  took  place 
on  the  death  of  any  person  who  died  before  the  said  first  day  of 
January  1834  (n). 

17.  And  where  any  assurance  executed  before  the  1st  day  of 
January  1834,  or  the  will  of  any  person  who  died  before  the  same 
1st  day  of  January  1834,  contains  any  hmitalion  or  gift  to  the 
heir  or  heirs  of  any  person,  under  which  the  person  or  persons  an- 
swering the  description  of  heir  is  entitled  to  an  estate  by  purchase, 
*then  the  person  or  persons  who  would  have  answered  such  descrip- 
tion of  heir,  if  the  act  had  not  been  made,  is  entitled  by  virtue  of 
such  limitation  or  gift,  whether  the  [)erson  named  as  ancestor  shall 
or  shall  not  have  been  living  on  or  after  the  1st  day  of  January 
1834  (o). 

18.  The  intention  of  the  act  was   to  put  an  end   to  the  necessity 

(0  Sec.  9.  (w)  Sec.  11. 

{m)  Sec.  10.  (o)  Sec.  12. 

(1)  See  54:  Geo.  3,  c.  145,  saving  the  right  of  the  heir  in  cases  of  attainder  fox 
felony,  with  the  exceptions  of  high  treason,  petit  treason,  or  murder,  or  of  abet- 
ting, &C.  the  same. 
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of  an  actual  seisin  in  the  purchaser  (1),  and  the  doctrine  of  a  pos- 
sessio  fratris  is  at  an  end,  for  the  act  provides,  as  we  have  seen,  for  the 
half  blood  without  allowing  it  to  be  excluded  by  such  a  possession. 

19.  The  act  does  not  provide  generally  for  the  want  of  possession 
in  an  heir,  nor  does  it  appear  to  have  been  necessary  to  do  so^ 
because,  as  the  descent  is  to  be  traced  from  the  purchaser,  it  is 
indifferent  whether  the  person  last  entitled  was  in  actual  seisin  or 
not,  for  his  seisin,  if  it  existed,  would  not  affect  the  descent,  which 
is  not  to  be  traced  from  him  (2).  This  direction,  that  in  every  case 
the  descent  is  to  be  traced  from  the  purchaser,  should  never  be  lost 
sight  of. 

20.  It  was  intended  to  abolish  the  rule  requiring  seisin  alto- 
gether, and  to  enact  that  estates  should  pass  to  the  heirs  of  the 
person  who  last  died  entitled,  although  he  might  not  have  had 
seisin  (p)  (3).  But  at  that  time  it  was  not  in  contemplation  to  trace 
the  descent  from  the  purchaser,  the  adoption  of  which  plan  ren- 
dered the  proposed  rule  unnecessary.  It  would,  however,  have 
been  more  simple,  and  would  have  broken  in  less  upon  our  habits 
of  tracing  a  pedigree,  if  the  original  plan  had  been  adhered  to^ 
and  the  descent  bad  still  been  traced  from  the  last  owner,  and 
there  seems  no  sufficient  reason  for  preferring  the  whole  blood  to 
the  half  blood  amongst  collaterals  in  the  ascending  line :  the  pre- 
ference was  right  enough  as  between  brothers  and  sisters  of  the 
last  owner,  where  he  bought  the  estate  and  was  a  purchaser  in 
that  sense,  but  in  every  other  case  perhaps  it  would  have  been 
simpler  and  better  to  have  abolished  the  distinctions  between  the 
whole  and  the  half  blood,  and  more  particularly  as  the  act  itself 
enlarges  a  man's  capacity  to  take  in  the  character  of  a  purchaser. 
For  if  a  man  takes  through  his  father  by  devise,  which  is  now 
made  to  invest  him  with  the  character  of  a  purchaser,  the  estate, 
on  his  death  intestate  and  without  issue,  will  go  to  his  sisters  of 
the  whole  blood  in  exclusion  of  the  brothers  of  the  half  blood,  and 
so  in  the  ascending  scale  to  his  aunt  of  the  whole  blood  in  pre- 
ference to  his  uncle  of  the  half  blood  ;  whereas  if  the  estate  had 
descended  to  him  from   his   father,  who  was  the  purchaser  (which 

(;j)  1  Rep.  IG, 


(1)  See  ante,  550,  note. 

(2)  In  the  United  States,  the  general  doctrine  is,  that  no  entry  is  neeessary 
where  the  ancestor  died  actually  seised,  or  where  the  possession  was  vacant,  the 
ancestor  having  the  right.  2  CJruise  Dig.  by  Mr.  Greenleaf,  Vol.  Tit.  29.  ch.  1,  \H, 
in  note. 

(3)  See  ante,  5.50,  note. 
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but  for  this  statute  it  would  have  done,  although  devised  to  him), 
*the  brother  of  the  half  blood  would,  under  the  act,  have  been  pre- 
ferred to  the  sisters  of  the  whole  blood,  whilst  the  father's  sisters 
of  the  whole  blood  would  have  taken  before  his  brother  of  the 
half  blood. 

21.  The  student  may  probably  like  to  be  able  to  compare  a  view 
of  the  canons  as  laid  down  by  Blackstone  (q)  with  a  scheme  of 
those  which  the  new  law  grafted  on  the  old  seems  to  furnish  (1), 


Canons  according  to  Blackstone. 

1.  The  first  rule  is,  that  inheritances 
-   shall  lineally  descend  to  the  issue  of  the 

person  who  last  died  actually  seised  in 
infinitum,  but  shall  never  lineally  as- 
cend. 

2.  A  second  general  rule  or  canon  is, 
that  the  male  issue  shall  he  admitted 
before  the  female. 

3.  A  thu'd  rule  or  canon  of  descent  is 
this  :  that  where  there  are  tAvo  or  more 
males  in  equal  degree,  the  eldest  only 
shall  inherit ;  but  the  females  altogether. 

4.  A  fourth  rule  or  canon  of  descents 
is  this :  that  the  lineal  descendants  in 
infinitum  of  any  person  deceased  shall 
represent  their  ancestor ;  that  is,  shall 
stand  in  the  same  place  as  the  person 
himself  would  have  done  had  he  been 
living. 


Canons  according  to  the  new  law 
grafted  upon  the  old. 

1.  The  first  rule  is,  that  inheritances 
shall  lineally  descend  to  the  issue  of  the 
person  who  last  died  entitled  in  infini- 
tum. 

2.  A  second  general  rule  or  canon  is, 
that  the  male  issue  shall  be  admitted 
before  the  female  (2). 

3.  A  third  rule  or  canon  of  descent  is 
this  :  that  where  there  are  two  or  more 
males  in  equal  degree,  the  eldest  only 
shall  inherit ;  btit  the  females  altogeth- 
er  (3). 

,4.  A  fourth  rule  or  canon  of  descents 
is  this :  that  the  lineal  descendants  in 
infinitum  of  any  person  deceased  shall 
represent  their  ancestor ;  that  is,  shall 
stand  in  the  same  place  as  the  person 
himself  would  have  done  had  he  been 
living  (4). 


(q)  Comm.  2  vol.  p.  208. 


(1)  See  4  Kent  (6th  ed.)  Lecture,  65 ;  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  3, 
Tit.  29,  Descent,  ch.  3,  at  the  end,  where  the  rules  and  laws  of  Descent,  in  the  sev- 
eral States,  are  stated  and  the  statutes  referred  to. 

(2)  See  ante,  553,  note. 

(3)  In  the  United  States,  as  a  general  rule,  all  the  childi-en  inherit  equally,  like 
parceners.  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  3,  Tit.  29,  Descent,  ch.  3,  §17, 
and  note. 

(4)  This  rule  which  is  adopted  in  the  United  States,  is  thus  stated  by  Mr. 
Chancellor  Kent ;  The  second  rule  of  descent  is,  that  if  a  person  dying  seised,  or 
as  owner  of  land,  leaves  lawful  issue  of  difi'erent  degrees  of  consanguinity,  the 
inheritance  shall  descend  to  the  children  and  grandchildren  of  the  ancestor,  if  any 
be  living,  and  to  the  issue  of  such  children  or  grandchildren  as  shall  be  dead,  and 
so  on  to  the  remotest  degree,  as  tenants  in  common.  But  such  grandchildren, 
and  their  descendants,  shall  inherit  only  such  share  as  their  parents  respectively 
would  have  inherited  if  living.  4  Kent  (6th  ed.)  390.  This  rule  applies  to  every 
case,  where  the  descendants  of  the  intestate,  entitled  to  share  in  the  inheritance, 
shall  be  of  unequcd  degrees  of  consanguity  to  the  intestate.  But  where  the  de- 
scendants all  stand  in  equal  degree,  that  is,  Avhen  they  are  all  sons,  grandsons, 
or  great-grandsons,  they  inherit  in  equal  proportions  ;  which  is  termed  inherit- 
ing ^jer  capita.  So  that  when  heirs  are  all  in  equal  degree  they  inherit  ^)er  capita, 
or  equal  portions,  and  when  they  are  in  difi'erent  degrees,  they  inherit  per 
stirpes,  or  such  portion  only  as  their  immediate  ancestor  would  have  inherited  if 
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5.  A  fifth  rule  is,  that  on  failure  of 
lineal  descendants,  or  issue  of  the  person 
last  seised,  the  inheritance  shall  des- 
cend to  his  collateral  relations,  being  of 
the  blood  of  the  first  purchaser,  subject 
to  the  thi-ee  preceding  rules. 


*6.  A  sLsth  rule  or  canon  is,  that  the 
collateral  heu-  of  the  person  last  seised 
must  be  his  next  collateral  kinsman  of 
the  whole  blood. 


7.  The  seventh  and  last  rule  or  canon 
is,  that  in  collateral  inheritances  the 
male  stocks  shall  be  preferred  to  the 
female — (that  is,  kindred  derived  from 
the  blood  of  the  male  ancestors,  however 
remote,  shall  be  admitted  before  those 
from  the  blood  of  the  females,  however 


5.  A  fifth  rule  is,  that  on  failure  of 
lineal  descendants,  or  issue  of  the  person 
last  entitled,  the  inhei'itance  shall  ascend 
and  descend  to  the  lineal  ancestors,  and 
to  the  collateral  relations  of  the  prrrcha- 
ser  (1). 

6.  A  sixth  rule  or  canon  is,  that  the 
nearest  lineal  ancestor  shall  be  the  heir 
of  the  purchaser,  in  preference  to  any  of 
the  descendants  of  such  lineal  ancestor, 
and  to  more  remote  lineal  ancestors  and 
their  descendants  (other  than  himself)  ; 
and  the  descendants  of  every  such  lineal 
ancestor  shall  succeed  next  after  or  in 
default  of  him  ;  so  that  the  father  shall 
be  preferred  to  a  brother  or  sister,  and 
a  more  remote  lineal  ancestor  to  any  of 
his  issue  other  than  a  nearer  lineal  an> 
cestor  or  his  issue  {>•) ;  and  subject  to 
this  rule  and  to  the  next,  the  descent 
to  collaterals  shall  be  subject  to  the 
second,  thii'd,  and  fourth  canons  (2). 

7.  A  seventh  rule  is,  that  as  between 
collaterals  of  a  purchaser  a  relation  of 
the  half  blood  shall  succeed  next  after 
any  relation  in  the  same  degree  of  the 
whole  blood  and  his  issue,  where  the 
common  ancestor  shall  be  a  male  ;  and 
next  after  the  common  ancestor  where 
such  common  ancestor  shall  be  a  female. 

So  that  the  brother  of  the  haK  blood, 
on  the  part  of  the  father,  shall  inherit 
next  after  the  sisters  of  the  whole  blood 
on  the  part  of  the  father  and  their  issue ; 
and  the  brother  of  the  half  blood  on  the 
part  of  the  mother  shall  inherit  next 
after  the  mother  (s). 

The  collaterals  of  the  half  blood  of  a 
person  last  entitled,  who  was  not  a  pur- 
chaser, will  take  in  a  course  of  descent 
from  a  purchaser  of  whose  whole  blood 
they  are,  by  force  of  the  direction  that 
in  every  case  the  descent  shall  be  traced 
from  the  purchaser  (3). 

8.  The  eighth  and  last  rule  or  canon 
is,  that  in  lineal  ascending  and  in  colla- 
teral inheritances  the  male  stocks  shaU 
be  preferred  to  the  female — (that  is,  the 
male  ancestors  and  kindred  derived  from 
then-  blood,  however  remote,  shall  be 
admitted  before  female  ancestors   and 


(r)  Sect.  6. 


(s)  Sect.  9  ;  the  words  of  the  act. 


living,   ib.  390,  391.     There  are  variations  from  the  above  rule  in  some  of  the 
States,  ib ;  2  Cruise  Dig.  bv  Mr.  Greenleaf,  Tit.  29,  Descent,  ch.  3,  §21,  in  note. 

(1)  Ante,  553,  note;  i  Kent  (6th  ed.)  392,  393,  403  to  406. 

(2)  Ante,  553,  note. 

(3)  See  ante,  554,  note. 
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near), — unless  where  the  lands  have  in     kindred  derived  from  their  blood,  how- 
fact  descended  from  a  female.  ever   near), — unless   where    the    lands 

have  in  fact  descended  from  a  female  (1). 

Therefore,  under  the  new  law  (<),  none  of  the  maternal  ancestors  of  the  person 
from  whom  the  descent  is  to  be  traced  [viz.,  the  purchaser],  nor  any  of  their  de- 
scendants, arc  capable  of  inheriting  until  all  his  j^aternal  ancestors  and  their  de- 
scendants shall  have  failed  ;  and  also  no  female  paternal  ancestor  of  such  person, 
nor  any  of  her  descendants,  is  or  are  capable  of  inheriting  untd  all  his  male  pater- 
nal ancestors  and  their  descendants  shall  have  failed  ;  and  no  female  maternal  an- 
cestor of  such  person,  nor  any  of  her  descendants,  is  or  are  capable  of  inheriting 
untD.  all  his  male  maternal  ancestors  and  their  descendants  have  faUed. 


22.  In  tracing   a   pedigree  under   the  act,   it  should    be   borne  in 
.mind   that   a  man  may   be  a   purchaser  as    the   person   last  entitled 

although  he  never  obtained  possession  of  the  estate  nor  received 
any  of  the  rents,  and  that  reversions  and  possessions,  and  even 
*possibilities,  are  now  placed  on  the  same  footing.  The  ascending 
line,  father,  grandfather,  and  so  on,  in  the  scale,  take  in  the  place 
of  and  in  preference  to  their  descendants,  who  take  immediately  in 
succession  to  them,  just  as  if  they,  the  ancestors,  had  had  suc- 
cessive estates  tail  ;  therefore  if  a  son  purchase  an  estate  and  die 
without  issue,  leaving  a  father,  brothers  and  sisters,  the  brothers 
and  sisters  will  now  be  postponed  to  the  father  (21).  And  the  half 
blood  are  now  admitted,  except  that  the  preference  is  given  to  the 
whole  blood  of  the  first  purchaser  as  between  his  kindred  in  equal 
degree  or  their  descendants. 

23.  In  the  common  case  of  a  son  purchasing  an  estate  and 
dying  intestate  leaving  issue,  and  also  having  brothers  and  sisters 
of  the  whole  blood,  and  also  brothers  and  sisters  of  the  lialf  blood 
on  the  part  of  his  father,  his  own  issue  would  take  according  to 
the  old  canons  of  descent ;  upon  their  failure  the  new  law  would 
operate,  and  the  father  would  take  in  exclusion  of  all  the  brothers 
and  sisters  and  their  descendants,  who  of  course  would  be  his 
issue,  but  after  him  they  would  all  succeed, — the  whole  blood  just 
as  if  he  had  never  intervened,  the  sons  before  the  daughters,  and 
the  daughters  all  together  ;  but  the  children  by  a  different  venter, 
that  is,  brothers  and  sisters  of  the  half  blood  to  the  purchaser, 
would  be  postponed  to  the  cliildren  of  the  marriage  from  which  the 

{t)  Sect.  7  ;  the  words  of  the  act ;  and     preferred  to  the  mother  of  the  less  re- 
see  s.  8,  supra,  by  which  the  mother  of    mote  male  ancestor. 
the  more  remote  male  ancestor  is  to  be         («)  1st  Keport,  12. 

(1)  See  ante,  000,  note. 
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purchaser  issued,  viz.  to  brothers  and  sisters  of  the  whole  blood  ; 
and  the  issue  of  the  latter  would  be  entitled  to  a  like  preference 
with  their  parents  ;  and  the  same  rule  would  prevail  in  each  step 
of  the  ascending  pedigree.  The  brothers  and  sisters  of  the  half 
blood  on  the  part  of  the  mother  of  the  purchaser,  that  is,  her 
children  by  a  different  husband,  will  also  inherit,  but  not  until 
after  her,  and  she  is  postponed  until  all  the  paternal  relations  are 
exhausted. 

24.  The  letting  in  of  the  father  naturally  led  to  the  admission  of 
the  half  blood,  being  of  the  whole  blood  to  him,  in  succession  to 
him  ;  and    brothers  and  sisters,  whose  descent  from  each  other  is 

no  longer  immediate,  they  having  to  make  out  their  pedigree  ( 
through  him,  properly  enough  are  postponed  in  enjoyment  to  him,  u 
and  thus  the  object  of  letting  in  the  lineal  ancestors  and  the  half 
blood,  is  to  that  extent  happily  accomplished  without  destroying 
the  symmetry  of  the  law  of  descent. 

25.  But  suppose  the  father  to  be  the  purchaser,  and  that  he  has 
children  by  different  wives,  and  the  estate  descends  to  his  son  by 
his  first  wife,  a  question  would  arise  whether  the  brothers  of  the 
*half  blood  to  the  deceased  were  to  be  preferred  to  the  sisters  of  the 
whole  blood  ;  and  it  seems  that  they  would,  for  now  the  descent  is 
to  be  traced  from  the  purchaser,  and  not  fi'om  the  person  last 
seised  or  entitled,  and  the  brothers  of  the  half  blood  of  the  person 
last  entitled,  are  of  the  whole  blood  of  the  purchaser.  The  case 
does  not  fall  within  tlie  9th  section,  which  provides  for  the  letting 
in  of  the  half  blood  :  that  provision  is,  that  any  person  related  to 
the  person  from  whom  the  descent  is  to  be  traced  by  the  half 
blood,  shall  be  capable  of  being  his  heir,  which  does  not  embrace 
this  case.  But  the  case  seems  to  depend  upon  the  2nd  section, 
which  directs  in  every  case  the  descent  to  be  traced  from  the  pur- 
chaser, and  that  by  its  own  force  lets  in  the  half  blood  of  the 
person  last  entitled,  being  of  the  whole  blood  of  the  purchaser.  So 
that  if  the  son  purchased,  his  sisters  of  the  whole  blood  would  be 
preferred  to  his  brothers  of  the  half  blood,  whereas  if  his  father 
purchased,  the  sisters  would  have  to  give  way  to  the  brothers  ;  and 
the  same  rule  prevails  in  every  desending  step  of  the  pedigree  from 
the  purchaser,  which  is  governed  by  the  2nd  section,  whilst  the 
ascending  steps  from  the  purchaser  are  regulated  by  the  9th  sec- 
tion. In  other  words,  every  descendant  of  a  purchaser  will  take 
as  heir  in  his  turn,  although  of  the  half  blood  of  the  person  last 
entitled,  and  will    not  be  postponed  to  the  whole  blood  ;  therefore 
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where  the  grandfather  was  the  purchaser,  and  the  person  last  en- 
titled was  the  grandson,  who  died  without  issue,  his  uncle  of  the 
half  blood  would  be  preferred  to  his  aunt  of  the  whole  blood. 


<=SECTION  III. 


OF    TITLE    BY    DEVISE. 


1.  Wills  itot  within  the  act. 

2.  What  may  be  disposed  of  by  loill. 
4.  Operation  of  a  will. 

0.  Infant  cannot  make  a  will. 

6.  Married  women  may,  as  before. 

8.  Hoic  will  is  to  be  executed. 

9,  12.  Appointments  the  same  as   tcills. 

10.  Publication  unnecessary . 

11.  Attestation. 

13.  Witnesses. 

14.  Incompetency  of  witnesses. 

16.  Marriage  a  revocation. 

17.  No  reDOcation  by  presumption. 

18.  Other  revocations. 

19.  Alterations,  i^c. 

20.  27.   Reviving  revoked  tcill. 

■21.  }io  re-coHveyance  by  subsequent  con- 


veyance or^  act. 

22.  Will  to  speak,  when, 

23.  Cancellation. 

24.  Change  of  estate. 
26.   Modes  of  revocatio)t. 

28.  Lapsed  devises  fall  info  residue. 

29.  Copyhold  and  leasehold  pass  with  free- 

hold under  general  devise. 

30.  So  estate  subject  to  general  powers. 

32.  Fee  passes  loithout  words  of  limitation. 

33.  Die  without  issue,  S^c. 

34.  Devise  to  trustees   not  a  chattel   in- 

terest. 
3o.    Trustees  to  take  the  fee,  when. 
37,  39.  Estates  tail  not  to  lapse. 
33.   Gifts  to   children  leaving   issue  not  to 

lapse. 


1.  The  act  for  the  amendment  of  the  laws  with  respect  to  wills, 
which  does  not  extend  to  any  will  made  before  the  1st  January 
1838,  nor  to  any  estate  yur  autre  vie  of  any  person  who  died 
before  that  day,  nor  to  Scotland  (a)  (I),  first  provides  as  to  what 
,  property  a  man  may  dispose  of  by  will ;  2,  by  whom  a  will  may 
not  be  made  ;  3,  how  a  will  is  to  be  executed,  and  the  effect  of  an 

(«)  1  Yict.  c.  26. 

(I)  By  sect.  34,  it  is  enacted,  that  the  act  shall  not  extend  to  any  will  made 
belore  the  1st  day  of  January  1838,  and  that  every  will  re-executed  or  rei)ublished, 
or  revived  by  any  codicU,  shall  for  the  purposes  of  the  act  be  deemed  to  have 
been  made  at  the  time  at  which  the  same  shall  be  so  re-executed,  republished,  or 
revived ;  see  Andi-ews  v.  Turner,  3  Adol.  &  Ell.  N.  S.  177  ;  and  that  the  act  shall 
not  extend  to  any  estate  j^w  autre  vie  of  any  person  who  shuU  die  before  the  1st 
day  of  January  1838.  And  by  sect.  35,  it  is  enacted,  that  the  act  shall  not  extend 
to  Scotland. 
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attestation  by  legatees  and  creditors  ;  4,  how  a  will  is  to  be  revoked! 
and  revived,  and  liow  it  is  to  operate;  5,  the  operation  of  residuary 
and  genefal  devises;  &,  where  words  of  limitation  shall  be  supplied, 
and  the  construction  of  the  words  "  die  without  issue,"  &,c.,  and 
of  devises  to  trustees  ;  7,  where  devises  shall  not  lapse  ;  8,  when  the 
act  is  to  operate:   and  of  each  of  these  in  its  order  (I). 

*I.  Of  the  property  which  may  be  disposed  of  by  will. 
2.  Every  person  (6)  may  devise,  bequeath,  or  dispose  of,  by  his 
will   executed    in    manner    after    required,    all  real    estate    and   all 

(6)  Sect.  3. 

(I)  By  sect.  1,  it  is  enacted,  that  the  words  and  expressions  hereinafter  men- 
tioned, which  in  their  ordinary  signification  have  a  more  confined  or  a  different 
meaning,  shall  in  the  act,  except  where  the  nature  of  the  provision  or  the  context 
of  the  act  shall  exclude  such  constr action,  be  interpreted  as  follows  ;  (that  is  to 
say,)  the  word  "will"  shall  extend  to  a  testament,  and  to  a  codicil,  and  to  an 
appointment  by  will  or  by  writing  in  the  nature  of  a  will  in  exercise  of  a  power,- 
and  also  to  a  disposition  by  will  and  testament  or  devise  of  the  custody  and  tui- 
tion of  any  child,  by  virtue  of  an  act  passed  in  the  twelfth  year  of  the  reign  of 
King  Charles  the  Second,  intituled,  "An  Act  for  taking  away  the  Court  of  Wards 
and  Liveries,  and  Tenures  in  capi'e,  and  by  Knights  Service,  and  Purveyance,, 
and  for  settling  a  Ilevenue  upon  His  Majesty  in  lieu  thereof,"  or  by  virtue  of  an 
act  passed  in  the  parliamrjnt  of  Ireland  in  the  14th  and  loth  years  of  the  reign  of 
King  Charles  the  second,  intituled,  "  An  Act  for  taking  away  the  Court  of  Wards 
and  Liveries,  and  Tenures  in  capite,  and  by  Knights  Service,"  and  to  any  other 
testamentary  disposition;  and  the  words  " real  estate  "  shall  extend  to  manors,, 
advowsons,  messuages,  lands,  tithes,  rents,  and  hereditaments,  whether  freehold, 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  corporeal,  incorporeal,  or  personal,  and  to  any  tmdivided  share 
thereof,  and  to  any  estate,  right,  or  interest  (other  than  a  chattel  interest ")  therein  ; 
and  the  words  "personal  estate"  shall  extend  to  leasehold  estates  and  other  chat- 
tels real,  and  also  to  monies,  shares  of  government  aad  other  funds,  securities 
for  money  (not  being  real  estates),  debts,  choscs  in  action,  rights,  credits,  goods, 
and  all  other  property  whatsoever  which  liy  law  devoh'es  upon  the  executor  or 
admiiiistrator,  and  to  any  share  or  interest  therein  ;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be  applied  to  several  persons  or  things  as 
well  as  one  person  or  thing  ;  and  every  word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male. 

And  by  sect.  2,  it  is  enacted,  that  an  act  passed  in  the  32d  year  of  the  reign  of 
King  Henry, the  Eighth,  intituled,  "The  Act  of  Wills,  Wards,  and  Primer  Seisms, 
whereby  a  Man  may  devise  Two  Parts  of  his  Land ;"  and  also  an  act  passed  in 
the  34th  and  3oth  years  of  the  reign  of  the  said  King  Henry  the- Eighth,  intituled,, 
"  The  Bill  conccniing  the  Explanation  of  Wills;"  and  also  an  act  passed  in  the 
parliament  of  Ireland,  in  the  10th  year  of  the  reign  of  Khig  Charles  the  First, 
intituled,  "An  Act  how  I<an(ls,  Tenements,  6cc.  may  be  disposed  by  Will  or  oth- 
erwise, and  concerning  Wards  and  Primer  Seisins  ;"  and  also  so  much  of  an  act 
passed  in  the  20th  year  of  the  reign  ox  King  Charles  the  Second,  intitukdy  "  An- 
Act  for  Prevention  of  Frauds  and  Perjuries  ;"  and  of  an  act  passed  in  the  parlia- 
ment of  Ireland  in  the  seventh  year  of  the  reign  of  King  William  the  Third,  inti- 
tuled, "  An  Act  for  Prevention  of  Frauds  and  Perjuries,"  as  relates  to  devises  or 
bequests  of  lands  or  tenements,  or  to  the  revocation  or  alteration  of  any  devise  in 
writing  of  any  lands,  tenements,  or  hereditaments,  or  any  clause  thereof,  or  to  the- 
devise  of  any  estate  pur  autre  vie,  or  to  any  such  estate  being  assets,  or  to  nun- 
cupative wills,  or  to  the  repeal,  altering,  or  changing  of  any  will  in  writing  con- 
cerning any  goods  or  chattels  or  personal  estate,  or  any  clause,  devise,  or  bequest 
therein  ;  and  also  so  much  of  an  act  passed  in  the  fourth  and  fifth  years  of  the 
reign  of  Queen  Anne,  intituled,  "  Aii  Act  for  the  Amendment  of  the  Law  and 
the  better  Advancement  of  Justice,"  and  of  an  act  passed  in  the  parliament  of 
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*])ersonal  estate  which  he  shall  be  entitled  to,  either  at  law  or  in 
equity,  at  the  time  of  his  death,  and  which,  if  not  so  devised, 
bequeathed,  or  disposed  of  would  devolve  upon  the  heir  at  law,  or 
customary  heir  of  liim,  or,  if  he  became  entitled  by  descent,  of  his 
ancestor,  or  upon  his  executor  or  administrator ;  and  this  power 
extends  to  all  real  estate  of  the  nature  of  customary  freehold  or 
tenant  right,  or  customary  or  copyhold,  notwithstanding  that  the 
testator  may  not  have  surrendered  the  same  to  the  use  of  his  will, 
or  notwithstanding  that,  being  entitled  as  heir,  devisee,  or  other- 
wise to  be  admitted  thereto,  he  shall  not  have  been  admitted 
thereto,  or  notwithstanding  that  the  same,  in  consequence  of  the 
want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or 
otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  the 
act  had  not  been  made,  or  notwithstanding  that  the  same,  in  con- 
sequence of  there  being  a  custom  that  a  will,  or  a  surrender  to  the 
tise  of  a  will,  should  continue  in  force  for  a  limited  time  only,  or 
any  other  special  custom,  could  not  have  been  disposed  of  by 
will  according  to  the  power  contained  in  the  act,  if  the  act  had 
not  been  made  ;  and  also  to  estates  pur  autre  vie,  whether  there 
shall  or  shall  not  be  any  special  occupant  thereof,  and  whether  the 
same  shall  be  freehold,  customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether  the  same  shall 
be  a  corporeal  or  an  incorporeal  hereditament ;  and  also  to  all 
contingent,  executory,  or  other  future  interests  in  any  real  or 
personal  estate  (1),  whether  the  testator  may  or  may  not  be  ascer- 

Ireland  in  the  sixth  year  of  the  reign  of  Queen  Anne,  intituled,  "  An  Act  for  the 
Amendment  of  the  Law  and  the  better  Advancement  of  Justice,"  as  relates  to 
witnesses  to  nuncupative  wills ;  and  also  so  much  of  an  act  passed  in  the  14th 
year  of  the  reign  of  King  George  the  Second,  intituled,  "  An  Act  to  amend  the 
Law  concerning  Common  Recoveries,  and  to  explain  and  amend  an  Act  made  in 
the  29th  year  of  the  reign  of  King  Charles  the  Second,  intituled,  '  An  Act  for 
Prevention  of  Frauds  and  Perjuries,'  "  as  relates  to  estates  p«r  autre  vie  ;  and  also 
an  act  passed  in  the  2oth  year  of  the  reign  of  King  George  the  Second,  intituled, 
"  An  Act  for  avoiding  and  putting  an  end  to  certain  Doubts  and  Questions  rela- 
ting to  the  Attestation  of  AVills  and  Codicils  concerning  Real  Estates  in  that  Part 
of  Great  Britain  called  England,  and  in  His  Majesty's  Colonies  and  Plantations  in 
America,"  except  so  far  as  relates  to  His  Majesty's  Colonies  and  Plantations  in 
America ;  and  also  an  act  passed  in  the  parliament  of  Ireland  in  the  same  2oth 
year  of  the  reign  of  King  George  the  Second,  intituled,  "  An  Act  for  the  avoid- 
ing and  putting  an  end  to  certain  Doubts  and  Questions  relating  to  the  Attesta- 
tion of  Wills  and  Codicils  concerning  Ileal  Estates  ;"  and  also  an  act  passed  in 
the  55th  year  of  the  reign  of  King  George  the  Third,  intituled,  "  An  Act  to  re- 
move certain  Difficulties  in  the  Disposition  of  Copyhold  Estates  by  Will,"  shall 
be  and  the  same  are  thereby  repealed,  except  so  far  as  the  same  acts  or  any  of 
them  respectively  relate  to  any  wills  or  estates  2^ur  autre  vie  to  which  the  act  does 
not  extend. 

(1)  All  contingent,  possible  estates  are  devisable,  for  there  is  an  interest.  4 
Kent  (tith  ed.)  510.  A  will  may  operate  on  a  contingent  reversionary  interest. 
Brighamv.  Shattuck.  10   Pick.  806,   309;  Havden  r;.   Stoughton,  5  Pick.   528; 
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tained  as  the  person  or  one  of  the  persons  in  whom  the  same  re- 
spectively may  become  vested,  and  whether  he  may  be  entitled 
thereto  under  the  instrument  by  which  the  same  respectively  were 
created  or  under  any  disposition  thereof  by  deed  or  will  ;  and  also 
to  all  rights  of  entry  for  conditions  broken,  and  other  rights  of  entry 
(1)  ;  and  also  to  such  of  the  same  estates,  interests,  and  rights  re- 
spectively, and  other  real  and  personal  estate,  as  the  testator  may  be 
entitled  to  at  the  time  of  his  death,  notwithstanding  that  he  may 
*become  entitled  to  the  same  subsequently  to  the  execution  of  his 
will  (I)  (2). 

(I)  By  sect.  4,  it  is  provided,  that  where  any  real  estate  of  the  nature  of  cus- 
tomary freehold  or  tenant  right,  or  customary  or  copyhold,  might,  by  the  custom 
of  the  manor  of  which  the  same  is  holden,  have  been  surrendered  to  the  use  of  a 
will,  and  the  testator  shall  not  have  surrendered  the  same  to  the  use  of  his  will^ 
no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such  will  shall 
be   entitled  to   be  admitted,   except   upon  payment    of  all   such  stamp  duties, 

Austin  V.  Cambridgeport  Parish,  21  Pick.  215  ;  Glover  v.  Spendlove,  4  Brown 
C.  C.  (Perkins's  ed.)  337,  338,  note  (a).  A  power  to  sell  lands,  coupled  with 
an  interest,  may  be  devised.  Wright  v.  Trustees  Meth.  Epis.  Church,  1  Hoff. 
204.  A  reversion  expectant  on  the  determination  of  an  estate  tail  is  a  vested 
interest,  which  maybe  devised.  Steel  v.  Cook;  1  Metcalf,  281.  See  Shelby  v. 
Shelby,  6  Dana,  60.  So  in  Delaware,  the  interest  of  a  devisee  over  in  an  executo- 
ry devise.  Kean  v.  lloe,  2  Harrington,  103.  In  Deas  v.  Horry,  2  Hill  (S.  C.) 
Ch.  248,  Mr.  Justice  Harper  was  of  opinion  that  a  possibility  of  reverter  was 
not  devisable,  for  it  was  not  a  possibility  coupled  with  an  interest,  but  a  mere 
naked  possibility.  But  a  possibility  coupled  with  an  interest  is  devisable.  Den 
V.  Manners,  1  vSpencer,  142.  In  ilaryland  an  equitable  interest  has  been  held 
devisable.  Carroll  i\  Norwood,  5  Harr.  &  John.  162.  So,  a  possibility  of  a  leg- 
acy's vesting.     Spence  v.  Bobbins,  6  Gill  &  John.  507. 

(1)  Rights  of  entry  are  devisable  by  statute  in  Massachusetts.  So  lands,  of 
which  the  devisor  was  disseised  alter  making  his  wUl,  may  pass  by  the  will.  liev. 
Stat.  Ch.  62,  §2.  It  was  otherwise  before  this  act.  Poor  v.  Ilobinson,  10  Mass. 
131;  Smithwick  t'.  Jordan,  15  Mass.  115.  In  Pennsylvania  it  seems  that  a  tes- 
tator may  devise  lands  of  which  he  has  been  disseised.  Humes  v.  M'Farlane, 
4  Serg.  &  II.  435.  So  in  Maine.  Rev.  Stat.  1841,  p.  376.  In  New  York,  it  was 
held,  in  the  case  of  Jackson  v.  Varick,  2  Wendell,  166,  that  a  right  of  entry  is 
devisable,  though  at  the  time  of  the  devise,  and  of  the  testator's  death,  the  lands 
may  be  held  adversely.  Such  a  right  would  pass  bj^  descent,  and  there  are  no 
reasons  of  policy  to  create  a  distinction  in  this  respect  between  descent  and  devise. 
S.  C.  7  Cowen,  238.  A  right  of  entrv  is  devisable  in  Virginia.  Watts  v.  Cole» 
2  Leigh,  664.  See  Turpm  v.  Turpm,  "l  Wash.  75  ;  Hyer  v.  Shobe,  2  Munf.  200  ; 
Stoever  v.  Whitman,  6  Binn,  416  ;  Waring  v.  Jackson,  1  Peters  (S.  C.)  571 ;  Gist 
V.  Robinson,  3  Bibb,  2  ;  Carrol  i\  Norwood,  4  Harr.  &  M'Hen.  287.  The  settled 
test  of  a  devisable  interest  in  some  parts  of  the  United  States  is,  that  it  is  every 
interest  in  land,  that  is  descendible.  4  Kent  (6th  ed.)  512,  513.  The  reasoning 
of  the  court,  in  Whittemore  v.  Bean,  6  N.  Hamp.  47,  very  much  favors  the  poAver 
of  devising  a  right  of  entry.  A  right  of  entry  will  pass  by  deed  in  New  Ilamp- 
shire.  ib;  Haddock  v.  Wilmarth,  5  N.  Hamp.  181.  It  is  now  provided  by  stat- 
ute in  this  State,  that  no  devise  or  bequest  of  any  property  shall  be  defeated  by 
anv  disseisin  or  wrongful  dispossession  thereof  by  any  other  person.  Rev.  Stat. 
N.'Hamp.  1842,  c.  156,  ^i.  So  in  Vermont.  3  Cruise  Dig  by  Mr.  Greenleaf,  Tit. 
38,  Devise,  ch.  3,  ^^:i7,  in  note,  vol.  6,  p.  33.  As  to  Connecticut,  see  Brewster  r. 
M'Call,  15  Conn.  289,  290. 

(2)  It  has  been  provided  by  statutes,  iif  most  of  the  United  States,  that  after- 
acquired  lands  shall  pass  by  the  will,  if  such  was  the  intent  of  the  testator.  In 
some  of  the  States  tliis  intent  must  be  clearly  apparent  on  the  face  of  the  will ; 
in  others  it  may  be  gathered  by  construction ;  and  in  a  few  of  the  States  such  lands 
wUl  be  deemed  to  pass  by  the  will,  unless  excluded  by  the  terms  of  the  will.      I 
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3.  The  provisions  in  the  divisions  4,  5,  6,  which  follow,  should 
be  kept  in  view  in  considering  what  property  will  pass  by  the  will. 
*We  have  already  had  occasion  to  consider  how  the  statute  affects 
devises  where  estates  have  been  contracted  for  after  the  will  (c). 

4.  These  provi«=ions,  it  has  been  observed  ((/),  have  greatly  en- 
larged  both   the  testamentary   power  over  estates  and   the  operation 

(c)  Supra,  p.  206  ;  post,  ch.  15.     (rf)  H.  Sugd.  Wills,  78  :  and  see  p.  80,  81. 

fees,  and  sums  of  money  as  would  have  been  la\A'fully  due  and  payable  in 
respect  of  the  surrendering  of  such  real  estate  to  the  ui^e  of  the  will,  or  in  res- 
pect of  presenting,  registering,  or  enrolling  such  surrender,  if  the  same  real  estate 
had  been  surrendered  to  the  use  of  the  will  of  such  testator  :  provided  also,  that 
where  the  testator  was  entitled  to  have  been  admitted  to  such  real  estate,  and 
might,  if  he  had  been  admitted  thereto,  have  surrendered  the  same  to  the  use  of 
his  will,  and  shall  not  have  been  admitted  thereto,  no  person  entitled  or  claiming 
to  be  entitled  to  such  real  estate  in  consequence  of  such  will  shall  be  entitled  to 
be  admitted  to  the  same  real  estate  by  virtue  thereof,  except  on  payment  of  all 
such  stamp  duties,  fees,  fine,  and  sums  of  money  as  would  have  been  lawfully 
due  and  j^ayable  in  respect  of  the  admittance  of  such  testator  to  such  real  estate, 
and  also  of  all  such  stamp  duties,  fees,  and  sums  of  money  as  would  have  been 
lawfully  due  and  jDayable  in  respect  of  surrendering  such  real  estate  to  the  use  of 
the  will,  or  of  presenting,  registering,  or  enrolling  such  surrender,  had  the  testa- 
tor been  duly  admitted  to  such  real  estate,  and  afterwards  surrendered  the  same 
to  the  use  of  his  will ;  all  which  stamp  duties,  fees,  fine,  or  sums  of  money  due  as 
aforesaid  shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine,  or  sums  of  money 
due  or  paj'able  on  the  admittance  of  such  person  so  entitled  or  claiming  to  be 
entitled  to  the  same  real  estate  as  aforesaid.  Ey  sect.  5,  it  is  enacted,  that  when 
any  real  estate  of  the  nature  of  customary  freehold  or  tenant  right,  or  customary 
or  copyhold,  shall  be  disposed  of  by  will,  t^ie  lord  of  the  manor  or  reputed  manor 
of  which  such  real  estate  is  holden,  or  liis  ste\var-d,  or  the  deputy  of  siich  steward, 
shall  cause  tlie  will  by  which  such  disposition  shall  be  made,  or  so  much  thereof 
as  shall  contain  the  disposition  of  such  real  estate,  to  be  entered  on  the  court 
rolls  of  such  manor  or  reputed  manor ;  and  when  any  trusts  are  declared  by  the 
will  of  such  real  estate,  it  shall  not  be  necessary  to  enter  the  declaration  of  such 
trusts,  but  it  sliall  be  sufficient  to  state  in  the  entry  on  the  court  rolls  that  such 
real  estate  is  subject  to  the  trusts  declared  by  such  will ;  and  when  anj^  such 
real  estate  could  not  have  been  disposed  of  by  will  if  the  act  had  not  been  made, 
the  same  fine,  heriot,  dues,  duties,  and  services  shall  be  paid  and  rendered  by  the 
devisee  as  Avould  have  been  due  from  the  customary  heir  in  case  of  the  descent 
of  the  same  real  estate,  and  the  lord  shall  as  against  the  devisee  of  such  estate 
have  the  same  remedy  for  recovering  and  enforcing  such  fine,  heriot,  dues,  duties, 
and  services  as  he  is  now  entitled  to  for  recovering  and  enforcing  the  same  from 
or  against  the  customary  heir  in  case  of  a  descent.  And  by  sect.  6,  it  is  enacted, 
that  if  no  disposition  by  will  shall  be  made  of  any  estate  piir  autre  vie  of  a  free- 
hold nature,  the  same  shall  be  chargeable  in  the  hands  of  the  heir,  if  it  shall 
come  to  him  by  reason-  of  special  occupancy,  as  assets  by  descent,  as  in  the  case 
of  freehold  land  in  fee  simple  ;  and  in  case  there  shall  bo  no  special  occupant  of 
any  estate  ;j«/'  autre  cic,  whether  freehold  or  customary  freehold,  tenant  right, 
customary  or  coj^yhold,  or  of  any  other  tenure,  and  whether  a  corporeal  or  incor- 
poreal hereditament,  it  shall  go  to  the  executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall  come  to  the 
executor  or  administrator  either  by  reason  of  a  special  occupancy  or  by  virtue  of 
the  act,  it  shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and  distribu- 
ted in  the  same  manner  as  the  personal  estate  of  the  testator  or  intestate. 

Jarman,  Wills,  (2d  Am.  ed.)  85  [43]  in  note  ;  3  Cruise  Dig.  by  Mr.  Greenleaf,  Tit. 
38,  Devise,  ch.  3,  ^oi  in  note,  vol^  (>,  p.  31,  in  note ;  Cashing  r.  Ayhvin,  12  Met- 
calf,  169;  Pray  v.  Waterston,  ib.  262;  4  Kent  (6th  ed.)  511  to  5'l3;  Walton  v. 
Walton,  7  J.  J.  Marsh.  58  ;  Smith  v.  Jones,  4  Ham.  (Ohio,)  115 ;  Willis  i:  Wat- 
son, 4  Scammon,  64 ;  ante,  206,  note. 
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of  wills  in  passing  real  property.  They  extend  a  man's  present 
testamentary  power  over  bis  future  estates,  and  as  every  man's 
will  is  now  to  be  construed  witb  reference  to  the  real  and  personal 
estate  comprised  in  it,  "  to  speak  and  take  effect  as  if  it  had 
been  executed  immediately  before  the  death  of  the  testator,  unless 
a  contrary  intention  appear  by  the  will,"  a  general  devise  of  real 
estate  will  pass  all  the  real  estate  of  which  the  testator  may  be 
seised  at  his  death  (1).  The  testamentary  power  is  also  extended  to 
all  sorts  of  customary  estates,  notwithstanding  any  adverse  customs. 
Executory  interests  are  made  devisable  whether  the  testator  may 
or  may  not  be  ascertained  as  the  person,  or  one  of  the  persons,  in 
whom  the  estate  may  become  vested  (2).  So  that  if  there  be  a  con- 
tingent remainder  or  executory  devise  to  such  of  the  sons  of  H  as 
shall  survive  him,  any  of  his  sons  may  at  once  in  his  lifetime 
devise  such  interest  as  he  may  live  to  become  entitled  to.  Rights 
of  entry  of  any  nature  may  in  like  manner  be  devised  (3),  although  a 
right  of  entry  lor  a  condition  broken  cannot  be  reserved  to  any  one 
but  the  grantor  or  his  heirs,  and  of  course  previously  was  not 
devisable,  nor  was  a  man's  right  of  entry  after  he  was  disseised. 
The  testamentary  power  is  now  complete. 

IT.  By  whom  a  will  may  not  be  made.     The  provisions  simply  are, 

5.  That  no  will  made  by  any  person  under  the  age  of  twenty-one 
years  shall  be  valid  (e)  (4), 

6.  That  no  will  made  by  any  married  woman  shall  be  valid  (5), 

(e)  Sect.  7. 


(1)  Ante,  next  preceding  note. 

(2)  Ante,  562,  note. 

(3)  Ante,  562,  note. 

(■i)  There  is  a  tendency,  in  the  legislation  of  the  several  States  of  the  Union,  to 
fix  the  i^eriod  at  which  a  person,  whether  male  or  female,  may  make  a  will  either 
of  real,  or  of  personal  estate,  at  the  age  of  majority.  Such  is  now  the  law  in 
Massachusetts,  Vermont,  Delaware,  Michigan,  Pennsylvania,  New  Hampshire, 
Maine,  Indiana,  New  Jersey,  and  probably  some  other  States.  In  some  of  the 
States  a  difference  is  made  between  the  age  at  which  persons  may  make  a  vaUd 
will  of  real  estate,  and  that  at  which  they  may  make  a  valid  will  of  personal  es- 
tate, such  is  the  case  in  lihode  Island,  Virginia,  Arkansas,  Missouri,  North  Caro- 
lina, and  Connecticut.  In  some  of  the  States  a  difierence  is  made,  in  reference 
to  testamentary  age,  between  males  and  females.  Such  is  the  case  in  Maryland, 
Kentucky,  Mississippi,  Illinois,  and  New  York.  1  Jarman,  Wills,  (2d  Am.  ed.) 
eh.  3,  p.  28,  29. 

(5)  Such  is  also  the  law  of  Virginia,  Delaware,  Indiana,  Rhode  Island,  New 
Jersey,  New  York,  Kentucky,  and  probably  of  other  States. 

In  Massachusetts  a  married  woman,  twenty-one  years  of  age,  may,  by 
wiU,  devise  and  dispose  of  her  estate,  whether  real  or  personal,  held  in  her  own 
right  and  separate  from  her  husband,  if  her  husband  indorses  his  assent  thereon. 
Stat.  Mass.  1842,  ch.  74  ;  Smith  v.  Sweet,  1  Gushing,  470.  But  in  this  statute  it  is 
provided  that  the  husband's  interest  in  the  property  shall  not  be  affected  thereby. 
And  in  Beach  v.  Manchester,  2  Cushing,  72,  it  was  held,  that  the  statute  of  Mass. 


INFAJNTS,    MARRIED    WOMEN,    LUNATICS.  31 

except  such  a  will  as  might  have  been  made  by  a  married  woman 
before  the  passing  of  the  act  (/")  (1). 

7.  The  act  leaves  the  old  law  to  operate  as  to  lunatics  or  the 
like  (o-)  (2),  but  it  prevents  an  infant  from  making  a  will  even  under 
a  power  of  personalty  (h). 

III.  How  a  will  is  to  be  executed,  and  the  effect  of  an  attesta- 
tion by  creditors  and  legatees. 

8.  By  sect.  9,  it  is  enacted  that  no  will  shall  be  valid  unless  it 
shall  be  in  writing  (3)  and  executed  in  manner  hereinafter  mentioned  ; 
(*that  is  to  say,)  it  shall  be  signed  (4)  at  the  foot  or  end  thereof  (5)  by 

(/)  Sect.  8 ;  H.  Sugd.  WUls,  8.       (g)  H.  Sugd.  Wills,  3.        (A)  lb.  5. 


184.3,  ch.  20S,  docs  not  extend  or  enlarge  the  power  of  a  married  woman  to  make 
a  will.  In  some  of  the  States  married  Avomen  are  expressly  included  among 
those  persons  empowered  to  make,  wills  of  their  own  estates,  Avithout  restriction. 
In  Ohio,  amarried  woman  may  devise  her  real  estate,  as  held  upon  the  construc- 
tion of  the  general  language  of  the  statute.  Allen  r.  Little,  o  Ham.  (Ohio,)  65. 
In  Connecticut  and  Illinois,  married  women  may  devise  their  real  estate.  Sec 
3   Cruise  Dig-  by  Mr.  (ireenleaf,  Tit.  38,  Devise,  ch.  1,  ^5,  in  note,  vol.  6,  p.  13. 

(1)  Married  Avomen  may,  unquestionably,  by  a  testamentary  appointment  dis- 
pose of  their  estates,  held  under  a  marriage  settlement,  or  other  antenuptial  con- 
tract, providing  a  power  to  do  so,  even  in  those  States  where  they  are  expressly 
disabled  to  make  devises.  Such  was  the  case  in  England  before  their  recent 
statute  and  still  remains  so.  1  Jarman,  Wills,  ('2d  Am.  ed.)  32,  33  ;  4  Kent  (6th 
ed.)  505,  506  ;  Osgood  v.  Breed,  12  Mass.  525,  530  ;  Holman  r.  Perry,  4  Metcalf, 
496 ;  Marston  v.  Norton,  5  N.  Ilamp.  20p  ;  3  Cruise  Dig.  by  Mr.  Greenleaf, 
Vol.  6,  Tit.  38,  Devise,  ch.  1,  §5.  In  Missouri  and  Arkansas,  married  women  are 
expressly  empowered  by  statute,  to  devise  their  own  separate  estates,  if  so  au- 
thorized by  a  Avritten  antenuptial  agreement  Avith  their  husbands.  See  1  Jarman, 
Wills,  (2d  Am.  ed.)  32  in  note  ;  3  Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  38,  Devise, 
ch.  1  §0,  vol.  6,  p.  13,  in  note.  See  also  the  next  preceding  note.  The  Avill  of 
a  married  AA'oman,  made  in  execution  of  a  poAver,  or  m  pursuance  of  any  other 
agreement,  or  couA'cyance,  entitling  her  to  make  ji  Avill,  must  be  proA-ed  in  the 
court  having  jurisdiction  of  the  probate  of  AvUls,  before  it  fian  be  acted  on  else- 
Avhere.  Picquet  v.  SAvan,  4  Mason,  443  ;  Holman  r.  Perry, .  4  Metcalf,  492,  498  ; 
Osgood  ».  Breed,  12  Mass.  525 ;  NcAvburyport  Bank  v.  Stone,  13  Pick.  423;  1 
Jarman,  Wills,  (2d  Am.  ed.)  35  and  note,  212. 

(2)  See  1  Jarman,  Wills,  (2d  Am.  ed.)  Ch.  3. 

(3)  It  seems  to  be  universally  necessary,  that  a  Avill  of  lands  should  be  in  Avri- 
ting.  1  Jarman,  Wills,  (2d  Am.  ed.)  ch.  6,  p.  Ill  ;  3  Cruise  Dig.  by  Mr.  Green- 
leaf, Vol.  6,  Tit.  38,  Devise,  ch.  5,  ^U  in  note.  The  material  on  Avhich  a 
will  is  written  is  of  no  importance;  nor  is  it  important  Avhether  the  Avill  be  in 
pencil  or  ink.     1  Jarman,  Wills,  (2d  Am.  od.)  Ill  [69]  in  note. 

(4)  A  mark  has  been  held  sufficient.  1  Jarman,  Wills,  (2d  Am.  ed.)  Ill,  112, 
[69]  and  note ;  Jackson  i\  Van  Deusen,  5  John.  144  ;  In  lie  Field,  3  Cvtrteis, 
(Prer.)  752.  It  is  a  good  signing  by  the  testator,  if  another  guides  his  hand, 
with  his  consent.  Stevens  v.  Van  Cleve,  4  Wash.  C.  C.  262.  A  mark  is  not 
sufficient  in  Pennsylvania,  Purdon's  Dig.  971 ;  Assay  v.  Hoover,  7  Penn.  Law 
Journal,  21  ;   CavetVs  App.  8  Watts  &  S.  21. 

(5)  In  New  York  the  signatures  both  of  the  testator  and  witnesses  must  be  at 
the  end  of  the  Avill.  In  Arkansas  the  subscription  must  be  at  the  end  of  the  will. 
In  Pennsylvania  the  will  must  be  signed  at  the  end.  So  in  Ohio.  1  Jarman, 
WiUs,  (2d  Am.  ed.)  [70]  113,  note  and  cases  cited.  In  Kentucky  the  testator's 
name  may  be  in  any  part  of  the  will,  and  this  is  probably  true  in  all  the  States, 
which  have  no  statute  provision  to  the  contrary.     Such  was  the  English  laAV  pre- 
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the  testator,  or  by  some  other  person  in  his  presence  and  by  his  direc- 
tion (1)  ;  and  such  signature  shall  be  made  or  acknowledged  (2)  by 
the  testator  in  the  presence  of  two  or  more  witnesses  (3)  present  at 
the  same  time,  and  such  -witnesses  shall  attest  and  shall  subscribe  (4) 
the  will  in  the  presence  of  the  testator  (5),  but  no  form  of  attestation 
shall  be  necessary  (6). 


vious  to  the  late  act  of  1  Vict.  Ch.  26.  1  Jarman,  AVills,  (2d  Am.  ed.)  [70]  113  ; 
Sarah  Miles's  Will,  4  Dana,  1  ;  Seldon  v.  Coalter,  2  Vu-g.  Cas.  553  ;  4  Kent 
(6th  ed.)  515,  516.  For  decisions,  showing  what  will  be  regarded  in  England  as 
a  sufficient  signing  at  the  foot  or  end,  sec  the  cases  cited  in  1  Jarman,  "Wills, 
(2d  Am.  ed.)  [70]  113  note  (1);  3  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  6,  Tit. 
38,  Devise,  ch.  5,  §9,  in  note.  A  will  was  written  on  several  sheets,  fastened 
together  by  a  string,  and  proof  by  two  witnesses  of  the  signature  of  the  testa- 
tor at  the  end  was  held  sufficient  in  Pennsylvania.  The  question  whether  there 
had  been  any  fraudulent  addition  or  diminution  of  sheets,  was  one  of  fact  for  the 
jurj'.     Gindcr  r.  Farnum,  10  Barr,  98. 

(1)  In  the  case  In  Re  Clark,  2  Curteis,  (Prcr.)  329,  the  testator  being  too  iU  to 
sign  his  will,  requested  the  drawer  thereof  to  sign  it  for  him,  which  he  did  in 
his  own  name,  not  in  that  of  the  testator,  and  it  was  held  sufficient.  As  to  testa- 
tator's  signing  by  mark,  see  note  above. 

(2)  An  acknowledgment  of  his  signature  to  a  will  by  a  testator,  in  presence  of 
the  witnesses,  has  been  held  sufficient  in  cases  where  no  statute  has  provided  ex- 
pressly for  its  sufficiency.  See  1  Jarman,  Wills,  (2d  Am.  ed.)  [72]  116,  in  note  ; 
3  Cruise. Dig.  by  Mr.  Greenleaf,  Vol.  6,  Tit.  38,  Devise,  ch.  5,  ^U8  note. 

(3)  Three  witnesses,  as  formerly  in  England,  are  now  necessary  in  Vermont, 
Xew  Hampshire,  Maine,  Massachusetts,  Khode  Island,  Connecticut,  New  Jersey, 
Maryland,  Florida,  Wisconsin,  South  Carolina,  Georgia,  Alabama,  and  Mississippi. 
Two  witnesses  only  are  required  in  New  York,  Ohio,  Delaware,  Virginia,  Indiana, 
Illinois,  Missouri,  North  Carolina,  Kentucky,  Tennessee,  Arkansas  and  Iowa. 
In  Michigan  three  witnesses  were  necessary  iindcr  Rev.  Stat.  Mich.  1838,  p.  270. 
But  this  has  been  changed  to  two  by  Rev.  Stat.  1846,  ch.  68,  §5.  See  1  Jarman, 
Wills,  (2d  Am.  ed.)  [69 J,  111,  in  note  ;  3  Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  38, 
Devise,  ch.  5,  §1  in  note. 

(4)  A  mark  is  a  sufficient  signing  or  subscribing  in  the  case  of  a  witness  as  well 
as  in  the  case  of  the  testator.  1  Jarman,  Wills,  (2d  Am.  ed.)  [73]  118,  note,  (2) ; 
3  Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  38,  Devise,  ch.  5,  ^U9  note.  Attesting  meawi 
something  more  than  barely  signing  the  name  of  the  witness.  It  implies  a  knowl- 
edge of  the  e.\;istencti  of  those  facts  which  constitute  the  legal  execution  of  the 
instrument  as  a  will.  1  Jarman,  AVills,  (2d  Am.  ed.)  [71],  114,  note;  3  Cruise 
Dig.  by  Mr.  Greenleaf,  Vol.  6,  Tit.  38,  Devise,  eh.  5,  \\4l  note. 

(5)  It  is  sufficient /j/-jwi«yac<c  evidence,  that  the  attestmg  witness  to  a  will  sub- 
scribed in  the  presence  of  the  testator,  if  he  were  so  situated  that,  w'ithout 
changing  his  position,  he  might  have  seen  them  subscribe  it.  If  sick  in  bed,  he 
must  be  able  to  do  this  without  leaving  his  bed.  An  attestation  made  in  the 
same  room  with  the  testator  is  prima  facia  in  his  presence.  An  attestation  in  an- 
other room,  though  separated  h\  folding  doors,  is  prima  facie  not  in  the  jDresence 
of  the  testator.  This  however,  is  a  mere  question  of  fact,  and  liable  to  be  con- 
trolled by  other  evidence.  1  Jarman,  Wills,  (2d  Am.  ed.)  [75]  119, 120,  in  note; 
3  Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  38,  Devise,  ch.  5,  ^^23  in  note ;  Hill  v.  Baige, 
12  Alabama,  G87  ;  Boldry  v.  Parris,  2  Gushing,  433.  A  blind  man  making  a  will 
should  be  made  sensible  of  the  presence  of  the  witnesses  by  his  remaining  senses. 
Reynolds  v.  Reynolds,  1  Spears,  (S.  Car.)  256,  257  ;  Boyd  v.  Cook,  3  Leigh,''  32 ; 
In  Re  Percy,  1  Robertson  Ecc.  278  ;  1  Jarman,  Wills,  (2d  Am.  ed.)  [75]  119,  in 
note,  ib.  47,  48.  In  Arkansas,  New  York  and  New  Jersey,  the  direction  that  the 
witnesses  shall  .sign  in  the  presence  of  the  testator  has  been  omitted,  and  of  course 
the  learning  upon  this  subject  does  not  apply  to  them.  See  4  Kent  (6th  ed.) 
515;  3  Cruise  Dig.  by  Mr.  Greenleaf,  Tit.  38,  Devise,  ch.  5,  §1  note,  ^^23  note. 
In  Mississippi  the  witnesses  need  not  attest  in  the  presence  of  the  testator. 
Rucker  v.  Lambdin,  12  Smedes  &  Marsh.  230. 

(6)  See  Seguine  v.  Seguine,  2  Barbour  Sup.  Ct.  Rep.  385. 
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9.  And  by  sect.  10,  it  is  enacted,  that  no  appointment  made  by 
will,  in  exercise  of  any  power,  shall  be  valid,  unless  the  same  be 
executed  in  manner  before  required  ;  and  every  will  executed  in 
manner  before  required  shall,  so  far  as  respects  the  execution  and 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appointment 
by  will,  notwithstanding  it  shall  have  been  expressly  required  that 
a  will  made  in  exercise  of  such  power  should  be  executed  with  some 
additional  or  other  form  of  execution  or  solemnity  (I). 

10.  And  by  sect.  13,  it  is  provided,  that  every  will  executed  in 
manner  before  required,  shall  be  valid  without  any  other  publica- 
tion thereof  (1). 

11.  This  great  alteration  requires  every  will  to  be  attested  by 
-two  witnesses,  and  to  be  signed  at  the  foot,  and  the  witnesses  must 

both  be  present  during  the  transaction,  and  sign  in  the  presence  of 
the  testator,  and  it  would  not  be  safe  to  dispense  with  their  signing 
in  the  presence  of  each  other  (i)  (2),  but  no  form  of  attestation  is 
necessary  ;  the  witnesses  are  required  to  attest  the  ceremony, 
which  of  course  is  to  be  performed  in  their  presence  (3),  and  to^  sub- 
scribe the  will,  but  not  to  subscribe  any  attestation  ;  on  the  con- 
trary, the  act  says,  but  no  form  of  attestation  shall   be  necessary. 

m 

(i)  ,See  H.  Sngd.  Wills,  14 — 20  ;  one     Re' Simmards,  3  Curteis,  79  ;  Moore  v. 
mav  guide  the  other's  hand.     Harrison     King,  ib.  243.] 
«.  Elvm,  3  Adol.  &  Ell.  N.  S.  117.    [In 

(I)  Sect.  11,  provides,  that  any  soldier  being  in  actual  military  service,  or  any 
mariner  or  seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  he  might 
have  done  before  the  making  of  the  act.  [See  1  Jarmaii,  Wills,  (2nd  Am.  ed.) 
[89],  130,  131  in  notes.]  And  by  sect.  12,  it  is  enacted,  that  the  act  shall  not 
prejudice  or  affect  any  of  the  provisions  contained  in  an  act  passed  iir  the  eleventh 
year  of  the  reign  of  his  Majesty  King  George  the  Fourth,  and  the  first  year  of  the 
reign  of  liis  late  Majesty  King  William  the  Fourth,  intituled  "  An  Act  to  amend 
and  consolidate  the  Laws  relating  to  the  Pay  of  the  Royal  Navy,"  respecting  the 
wills  of  petty  officers  and  seamen  in  the  royal  navj-,  and  non-commissioned  offi- 
cers of  marines,  and  marines,  so  far  as  relates  to  their  wages,  pay,  prize-money, 
bounty-money,  and  allowances,  or  other  monies  payable  in  respect  of  services  in 
Her  Majesty's  navy. 

(1)  In  some  of  the  States  a  distinct  act  of  publication  is  rendered  necessary 
by  the  language  of  their  statutes.  Such  is  the  case  in  New  York,  New  Jersey, 
Ai'kansas,  and  North  Carolina,  by  statute  of  1740.  See  1  Jarman,  Wills,  (2d  Am. 
ed.)  [71]  114,  in  note  ;  Doe  v.  Roe,  2  Barbour  Sup.  Ct.  Hep.  200.  But  in  gen- 
eral, no  formal  act  of  publication  is  necessary  unless  made  so  by  the  express  lan- 
guage of  the  statute.  3  Cruise  Dig.  by  Mr.  Cxreenleaf,  vol.  6,  Tit.  38,  Devise,  ch. 
6,  §14,  note,  §52,  note. 

(2)  It  is  not,  in  general,  necessary  in  the  United  States  that  the  attesting  wit- 
nesses should  sign  in  the  presence  of  each  other.  Dewey  v.  Dewey,  1  Metcalf, 
349  ;  4  Kent  (6th  ed.)  516  ;  2  Greenl.  Ev.  §676.  But  in  Vermont,  it  is  expressly 
required  by  statute  that  the  witnesses  sliould  sign,  not  only  in  the  presence  of  the 
testator,  but  also  in  the  presence  of  each  other.     Stat.  Vermont,  1839,  p.  254,  §6. 

(3)  See  1  Jarman,  Wills,  (2d  Am.  ed.)  [71],  114,  note;  3  Cruise  Dig.  by  Mr. 
Greenleaf,  vol.  6,  Tit.  38,  Devise,  ch.  6,  §14  note. 
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As  tw^o  witnesses  are  required,  the  very  subscription  of  their  names 
proves  on  the  face  of  it  that  tliey,  having  no  other  relation  to  the 
instrument,  sign  as  witnesses,  although  it  would  still  be  necessary 
to  prove  by  evidence  that  the  solemnities  were  duly  performed. 
*But  instead  of  relying  upon  this  view  of  the  act,  every  testamentary 
paper  should  of  course  Iiave  a  proper  attestation. 
.  12.  The  act  alters  the  right  to  execute  even  existing  powers  by 
will,  as  required  by  the  instruments  creating  them,  for  they  also 
must  be  executed  like  common  wills  (/). 

14.  By  sect.  14,  it  is  enacted,  that  if  any  person  who  shall  attest 
the  execution  of  a  will  shall  at  the  time  of  the  execution  thereof  or 
at  any  time  afterwards  be  incompetent  to  be  admitted  a  witness  to 
prove  the  execution  thereof,  such  will  shall  not  on  that  account  be 
invalid   (I)  (1). 

15.  The  witnesses  therefore  need  no  longer  be  credible  ones. 
A  felon  or  an  insane  person  may  be  a  good  witness.     It  has  been 

0')  H.  Sugd.  Wills,  21—26. 

(1)  By  sect.  15,  it  is  enacted,  that  if  any  person  shall  attest  the  execution  of 
any  will  to  whom  or  to  whose  wile  or  husband  any  beneficial  devise,  legacy,  es- 
tate, interest,  gift,  or  ai^pointment,  of  or  affecting  any  real  or  personal  estate 
(other  than  and  except  charges  and  directions  for  the  payment  of  any  debt  or 
debts),  shall  be  thereby  given  or  made,  such  de^-ise,  legacy,  estate,  interest,  gift, 
or  appointment  shall,  so  far  only  as  concerns  such  person  attesting  the  execution 
of  such  will,  or  the  wife  or  husband  of  such  person,  or  any  person  claiming  under 
such  person  or  wife  or  husband,  be  utterly  null  and  void,  and  such  person  so 
attesting  shall  be  admitted  as  a  witness  to  prove  the  execution  of  such  wLU,  or  to 
prove  the  validity  or  invalidity  thereof,  notwithstanding  such  devise,  legacy, 
estate,  interest,  gift,  or  ap]iointment  mentioned  in  such  will  (2).  Sect.  16  enacts, 
that  in  case  by  any  will  any  real  or  personal  estate  shall  be  charged  with  any 
debt  or  debts,  and  any  creditor,  or  the  wife  or  husband  of  any  creditor,  whose 
debt  is  so  charged,  shall  attest  the  execution  of  such  v.'ill,  such  creditor  not-vAith- 
Btanding  such  charge  shall  be  admitted  a  witness  to  prove  the  execution  of  such 
will,  or  to  prove  the  validity  or  invalidity  thereof  (3).  And  by  sect.  17,  it  is  en- 
acted, that  no  person  shall,  on  account  of  his  being  an  executor  of  a  will,  be  in- 
competent to  be  admitted  a  witness  to  prove  the  execution  of  such  will,  or  a 
witness  to  prove  the  validity  or  invalidity  thereof  (4). 

(1)  Under  the  English  law  as  it  stood  before  the  late  act,  the  witnesses  must 
have  been  "credible  ;"  and  all  those  who  were  capable  of  being  witnesses  in  any 
other  matter,  might  also  be  witnesses  to  a  will.  It  was  sufficient  that  the  wit- 
nesses were  competent  at  the  time  of  attestation.  The  Revised  statutes  of  Mas- 
sachusetts now  require  that  there  shall  be  three  or  more  competent  witnesses.  1 
Jarman,  Wills,  (2d  Am.  ed.)  [78]  121  note;  3  Cruise  Dig.  by  Mr.  Greenleaf,  vol. 
6,  Tit.  38,  Devise,  ch.  .5,  §1-1,  note,  and  cases  cited. 

(2)  There  are,  generally,  corresponding  statute  provisions  in  this  country,  not 
differing  substantially  from  the  English  statute.  They  will  be  found  referred  to 
and  the  modifications  stated,  in  1  Jarman,  Wills,  (2d  Am.  ed.)  [65],  \^^\,  106,  107, 
in  notes  ;  3  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  6,  Tit.  38,  Devise,  ch.  5,  \^b  note. 

(3)  Such  is  substantially  the  rule  in  Massachusetts,  Delaware,  and  probably  in 
many  of  the  other  States.     1  Jarman,  WiUs,  (2d  Am.  ed.)  [66]  107,  note  (3). 

(4)  See  1  Jarman,  AVills,  (2.d  Am.  ed.)  [66]  [67]  108  in  note  (1)  and  cases  cited ; 
3  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  6,  Tit.  38,  Devise,  Ch.  5,  §44,  in  note. 
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remarked  upon  this  provision,  that  a  witness  has  to  speak  to  the 
sanity  of  the  testator,  and  to  allow  an  insane  person  to  be  a  wit- 
ness is  a  mockery.  The  term  witness  is  now  misapplied  ;  a  lunatic 
or  a  felon  may  under  the  act  subscribe  a  will  as  a  witness,  but  in 
no  proper  sense  fills  that  character  (Jc). 

IV.   How  a  will  is  to  be  revoked. 

16.  Every  will  (/)  made  by  a  man  or  woman  shall  be  revoked  by 
his  or  her  marriage  (1)  (except  a  will  made  in  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby  appointed 
would  not  in  default  of  such  appointment  pass  to  his  or  her  heir, 
customary  heir,  executor,  or  administrator,  or  the  person  entitled 
as  his  or  her  next  of  kin,  under  the  statute  of  distributions). 

*17.  But  no  will  shall  be  revoked  by  any  presumption  of  an 
intention  on  the  ground  of  an  alteration  in  circumstances  (jn). 

18.  And  no  will  or  codicil,  or  any  part  thereof,  shall  be  revoked 
otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed 
in  manner  before  required,  or  by  some  writing  declaring  an  inten- 
tion to  revoke  the  same,  and  executed  in  the  manner  in  which  a 
will  is  before  required  to  be  executed,  or  by  the  burning,  tearing, 
or  otherwise  destroying  the  same  by  the  testator,  or  by  some  per- 
son in  his  presence  and  by  his  direction,  with  the  intention  of 
revoking  the  same  (n)  ('2). 

19.  And  no  obliteration,  interlineation,  or  other  alteration  made 
in  any  will  after  the  execution  thereof  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect  of  the  will  before  such 
alteration  shall  not  be  apparent,  unless  such  alteration  shall  be 
executed  in  like  manner  as  before  required  for  the  execution  of  the 
will  ;  but  the  will,  with  such  alteration  as  part  thereof,  shall  be 
deemed  to  be  duly  executed  if  the  signature  of  the  testator  and 
the  subscription  of  the   witnesses    be    made   in    the   margin    or  on 

{k)  Ibid.  37.  (m)  Sect.  19. 

(I)  Sect.  18  ;  see  Marston  i\  Roe,  8  («)  Sect.  20  ;  see  Doe  v.  Harris,  8 
Adol.  &  EU.  U.  Adol,  &  EU.  13. 

(1)  See  upon  this  subject,  1  Jarman,  Wills,  ("2d  Am,  ed.)  [106],  115  to  153  and 
notes,  and  cases  ;  3   Cruise  Dig.  by  Mr.  Greenleaf,  vol.  6,  Tit.   38,  cli.  6,  §45   in 

■note,  where  the  statutes  of  th«  States  are  referred  to. 

(2)  Provisions  similar  to  this  exist  in  many  of  the  States  of  the  Union;  others, 
however,  do  not  require  the  same  formality  in  the  execution  of  the  instrument 
■of  revocation.  1  Jarman,  AVills,  (2d  Am.  ed.)  ch.  7,  sec,  5,  page,  [152],  et  seq. 
183,  189  and  notes  ;  3  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  6,  Tit.  38,  Devise,  ch.  C, 
§2,  note,  §19,  note  ;  4  Kent  (6th  ed.)  520,  521  ;  Nelson  v.  McGiflbrt,  3  Barbour 
Ch.  Rep.  158  ;  In  Re  Thompson,  11  Paige,  453.  Where  a  will  is  in  the  possession. 
X)i  the  deceased,  and  is  not  found  at  his  death,  the  legal  presumption  is,  that  he 
himself  destroyed  it,  animo  rerocandi,  until  the  contrary  is  shown.  McBeth  ». 
McBeth,  11  Alabama,  596  ;  Durant  i\  Ashmore,  2  Rich.  184.' 
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some  other  part  of  the  will  opposite  or  near  to  such  alteration,  or 
at  the  foot  or  end  of  or  opposite  to  a  memorandum  referring  tc 
such  alteration,  and  written  at  the  end  or  some  other  part  of  the 
will  (o)  (1). 

20.  No  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by  the  re-executioB 
thereof,  or  by  a  codicil  executed  in  manner  before  required,  and 
showing  an  intention  to  revive  the  same  ;  and  when  any  will  or 
codicil,  which  shall  be  partly  revoked,  and  afterwards  wholly 
revoked,  shall  be  revived,  such  revival  shall  not  extend  to  so 
much  thereof  as  shall  have  been  revoked  before  the  revocation  of 
the  whole  thereof,  unless  an  intention  to  the  contrary  sliali  be- 
shown  (p). 

21.  And  no  conveyance  or  other  act  made  or  done  subsequently 
to  the  execution  of  a  will  of  or  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act  by  which  such  will  shall 
be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the 
time  of  his  death  (q)  (2). 

22.  Every  will  shall  be  construed,  with  reference  to  the  real 
estate  and  personal  estate  comprised  in  it,  to  speak  and  take 
*efFect  as  if  it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the 
will  (r)  (3), 

23.  It  should  be  kept  in  view,  that  merely  cancelling  a  will,  wil 
not  revoke  it,  but  that  the  act  of  cancellation  must  be  executed  as 
a  proper  will,  to  give  effect  to  it  as  a  revocation  (s)  (4). 

24.  And  now  no  revocation  will  be  effected  by  change  of  estate 
as  to  the  devisable  interest  in  the  testator  at  his  death  (t)  (5). 

(0)  Sect.  21.  (;•)  Sect.  24. 
Ip)  Sect.  22.  (s)  See  H.  Sugd.  WiUs,  io—U. 
(q)  Sect.  23.  (i)  lb.  51. 

(1)  See  1  Jarmanr  "Wills,  (2d  Am,  ed.)  ch.  7,  sec.  2,  p.  [115],  154  et  seq.  and 
notes,  165,  166,  [129]  in  notes;  3  Cnvise  Dig.  by  Mr.  Greenleaf,  vol.  6,  Tit.  38, 
Devise,  ch.  6,  §29  in  note. 

(2)  See  1  Jarman,  Wills,  (2d  Am.  ed.)  ch.  7,  sec.  3,  p.  [130],  167  et  seq.  and     * 
notes  ;  Walton  v.  Walton,  7  John.  Ch.  258  ;  3  Cruise  Dig.  by  Mr.  Greenleaf,  vol. 

6,  Tit.  38,  §58  et  seq.  and  notes.  In  Re  Cooper's  estate  it  was  held  that  a  sale 
by  a  testator,  after  making  his  will,  of  so  great  a  part  of  the  real  estate  devis- 
ed, as  to  render  it  impossible  to  give  effect  to  the  dispositions  of  the  "v^-ill,  would 
amount  to  a  revocation  of  the  ^\ill,  4  Barr,  88. 

(3)  Ante,  563,  note. 

(4)  See  1  Jarman,  Wills,  (2d  Am.  ed.)  ch.  7,  sec.  2,  p.  [115]  154  et  seq.  and 
notes. 

(5)  See  1  Jarman,,  Wills,  (2d  Am.  ed.)  ch.  7,  sec.  3,  and  notes. 
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25.  But  marriage  of  either  a  man  or  woman  will  operate  a  revo- 
cation (u)  (1). 

26.  There  are  now  only  four  modes  in  which  a  will  can  be 
revoked,  viz.  1,  by  another  inconsistent  will  or  writing  executed  in 
the  same  manner  as  the  original  will  ;  2,  by  burning  or  any  other 
act  of  the  same  nature ;  .3,  by  the  disposition  of  the  property  by 
the  testator  in  his  lifetime  ;  4,  by  marriage.  By  the  1st  and  3d  of 
these  modes  the  will  may  be  revoked  either  entirely  or  in  part  (2)  ; 
by  the  2d  and  last,  the  revocation  will  be  complete  (x). 

27.  The  operation  of  the  act,  in  regard  to  the  revival  of  revoked 
wills,  is  not  free  from  difficulty  (y)  ;  but  I  shall  only  observe,  that 
a  will  executed  before  1838  is  within  the  act  if  duly  repub- 
lished (z). 

V.  The  operation  of  residuary  and  general  devises. 

28.  Unless  a  contrary  intention  shall  appear  by  the  will,  such 
real  estate  or  interest  therein  as  shall  be  comprised  or  intended  to 
be  comprised  in  any  devise  in  such  will  contained,  which  shall  fail 
or  be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of 
the  testator,  or  by  reason  of  such  devise  being  contrary  to  law  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the  resid- 
uary devise  (if  any)  contained  in.  such  will   (a). 

29.  And  a  devise  of  the  land  of  the  testator,  or  of  the  land  of 
the  testator  in  any  place  or  in  the  occupation  of  any  person  men- 
tioned in  his  will,  or  otherwise  described  in  a  general  manner,  and 
any  other  general  devise  which  would  describe  a  customary,  copy- 
hold, or  leasehold  estate,  if  the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shall  be  construed  to  include  the 
customary,  copyhold,  and  leasehold  estates  of  the  testator,  or  his 
customary,  copyhold,  and  leasehold  estates,  or  any  of  them,  to 
which  such  description  shall  extend,  as  the  case  may  be,  as  well 
*as  freehold  estates,  unless  a  contrary  intention  shall  appear  by  the 
will  (6). 

30.  A  general  devise  of  the  real  estate  of  the  testator,  or  of  the 

(u)  lb.  00— GO.  (z)  lb.  p.  70. 

{x)  Real  P.  C,  4th  Report ;  H.  Sugd.  (a)  Sect.  25. 

Wills,  60.  (6)  Sect.  26. 
(y)  lb.  ch.  5,  p.  61. 

(1)  Ante,  566,  note. 

(2)  A  conveyance  by  the  testator  in  his  life  time,  of  only  a  part  of  the  estate 
devised  in  his  -will,  is  but  a  revocation  pro  tanto,  and  furnishes  no  reason  why 
there  should  not  be  a  probate  of  the  mU.  See  Hawes  v.  Humphrey,  9  Pick. 
350;  Brush  v.  Erush,  11  Ohio,  287  and  other  cases  cited  in  1  Jarman,  Wills,  (2d 
Am.  ed.)  ch.  7,  sec.  3,  p.  [130]  167  in  note  (1). 
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real  estate  of  the  testator  in  any  place  or  in  the  occupation  of  any 
person  mentioned  in  his  will,  or  otherwise  described  in  a  general 
manner,  shall  be  construed  to  include  any  real  estate,  or  any  real 
estate  to  which  such  description  shall  extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will  ;  and  in  like  manner  a 
bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of 
personal  property  described  in  a  general  manner,  shall  be  con- 
strued to  include  any  personal  estate,  or  any  personal  estate  to 
which  such  description  shall  extend  (as  the  case  may  be),  which 
he  may  have  power  to  appoint  in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  will  (c). 

31.  These  clauses  greatly  enlarge  the  testamentary  power — 
lapsed  devises  fall  into  the  residue  (1) — and  a  general  gift  of  land  will 
pass  land  of  every  tenure,  and  execute  a  power  as  well  as  pass  an 
interest  (d). 

VI.  Where  words  of  limitation  shall  be  supplied,  and  the  con- 
struction of  the  words  "  die  without  issue,"  &tc.,  and  of  devises  to 
trustees. 

32.  Where  any  real  estate  shall  be  devised  to  any  person  with- 
out any  words  of  limitation,  such  devise  shall  be  construed  to  pass 
the  fee  simple,  or  other  the  wliole  estate  or  interest  which  the 
testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless 
a  contrary  intention  shall  appear  by  the  will  (e)  (2). 

33.  In  any  devise  or  bequest  of  real  or  personal  estate  the  words 
*'  die  without  issue,"  or  "  die  without  leaving  issue,"  or  "  have  no 
issue,"  or  any  other  words  which  may  import  either  a  want  or 
failure  of  issue  of  any  person  in  his  lifetime  or  at  the  time  of  his 
death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the  time  of  the 
death  of  such  person,  and  not  an  indefinite  failure  of  his  issue, 
unless  a  contrary  intention  shall  appear  by  the  will,  by  reason  of 
such  person  having  a  prior  estate  tail,  or  of  a  preceding   gift,  being, 

(c)  Sect.  27.  (e)  Sect.  28. 

{d)  H.  Sugd.  Wills,  82—87. 

(1)  See  1  Jarman,  Wills,  (2cl  Am.  ed.)cli.  12,  p.  [293]  301  to  303,  in  notes. 

(2)  A  similar  rule  exists  in  the  statutes  of  most,  if  not  all  of  the  States  of  the 
Union.  2  Jarman,  Wills,  (2d  Am.  ed.)  eh.  3-1,  p.  [171]  125,  in  note.  4  Kent  (6th 
ed.)  7,  8,  537)  538  ;  3  Cruise  Dig.  by  Mr.  Geenleaf,  Tit.  38,  Devise,  ch,  11,  and 
notes,  vol.   6,  p.  207  et  seq. 
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without  any  implication  arising  from  such  words,  a  limitation  of  an 
estate  tail  to  such  person  or  issue,  or  otherwise  ;  provided,  that  the 
*act  shall  not  extend  to  cases  where  such  words  as  aforesaid  im- 
port if  no  issue  described  in  a  preceding  gift  shall  be  born,  or  if 
there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate  by  a 
preceding  gift  to  such  issue  (/")  (1). 

34.  And  where  any  real  estate  (other  than  or  not  being  a  pre- 
sentation to  a  church)  shall  be  devised  to  any  trustee  or  executor, 
such  devise  shall  be  construed  to  pass  the  fee  simple  or  other 
the  whole  estate  or  interest  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  unless  a  definite  term  of 
years,  absolute  or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expressly  or  by  implication  («•). 

35.  And  where  any  real  estate  shall  be  devised  to  a  trustee, 
without  any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  person 
for  life,  or  such  beneficial  interest  shall  be  given  to  any  person  for 
life,  but  the  purposes  of  the  trust  may  continue  beyond  the  life  of 
such  person,  such  devise  shall  be  construed  to  vest  in  such  trustee 
the  fee  simple,  or  other  the  whole  legal  estate  which  the  testator 
had  power  to  dispose  of  by  will  in  such  real  estate,  and  not  an 
estate  determinable  when  the  purposes  of  the  trust  shall  be  satis- 
fied (h). 

36.  The  fee,  therefore,  will  now  pass  by  devise  without  words  of 
limitation,  but  where  there  are  devises  over  this  provision  will,  it 
seems,  introduce  much  difficulty  (?')  ;  and  the  act  is  so  framed  as 
to  create  great  embarrassment  as  to  its  meaning,  in  many  cases, 
in  regard  to  the  operation  of  the  words  "  die  without  issue"  (k). 

VII.   Where  the  devise  shall  not  lapse. 

37.  Where  any  person  to  whom  any  real  estate  shall  be  devised 
for  an  estate  tail,  or  an  estate  in   quasi   entail  shall   die  in  the  life- 

(/)   Sect.  29  ;   see  Doe  v.   Ewart,  7         (h)  Sect.  32. 
Adol.  &  Ell.  665.  (/)  See  II.  Supjcl.  Wills,  90. 

{ff)  Sect.  30.  Ik)  lb.  9o— 103. 

(1)  In  several  of  the  United  States,  there  are  express  enactments,  providing 
that  when  an  estate  is  limited  to  take  effect  upon  the  death  of  the  first  taker 
without  issue,  or  xnithout  heirs,  or  icithont  heirs  of  his  body,  it  shall  be  understood 
to  intend  issue  or  heirs  living  at  the  time  of  the  decease  of  the  person  named  as  an- 
cestor. Such  is  the  law  in  New  York,  Virginia,  North  Carolina,  Mississippi,  Mis- 
souri, Indiana,  and  Michigan.  3  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  6,  Tit.  38, 
Devise,  ch.  17,  §23  in  note,  where  the  statutes  are  referred  to  ;  2  Jarman,  Wills, 
(2d  Am.  ed.)  ch.  42,  and  notes  ;  4  Kent  (6th  ed.)  279,  280. 
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time  of  the  testator  leaving  issue  who  would  be  inheritable  under 
such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the 
death  of  the  testator,  such  devise  shall  not  lapse,  but  shall  take 
effect  as  if  the  death  of  such  person  had  happened  immediately 
after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will  (/). 

38.  And  where  any  person  being  a  child  or  other  issue  of  the 
testator,  to  whom  any  real  or  personal  estate  shall  be  devised  or 
*bequeathed  for  any  estate  or  interest  not  determinable  at  or  before 
the  death  of  such  person,  shall  die  in  the  lifetime  of  the  testator 
leaving  issue,  and  any  such  issue  of  such  person  shall  be  Hving  at 
the  time  of  the  death  of  the  testator,  such  devise  or  bequest  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless  a  con- 
trary intention  shall  appear  by  the  will  (m)  (1). 

39.  These  are  great  alterations  in  the  old  law  :  the  first  clause 
as  to  estates  tail  is  general  —  that  is,  applies  to  every  such  devise  ; 
but  it  seems  that  some  of  the  same  issue  who  were  living  at  the  de- 
visee's death  must  also  be  living  at  the  testator's  death  to  bring  the 
statute  into  operation  ;  the  second  provision  is  confined  to  children 
or  other  issue  of  the  testator,  and  it  seems  that  it  gives  the  property 
to  the  legatee  himself,  and  not  to  his  issue,  and  that  his  will  will 
pass  it,  although  he  die  in  the  lifetime  of  the  original  testator  (n)  (2). 

(0  Sect.  33.  (n)  See  H.  Sugd.  WiUs,    106—118; 

(y»)  Sect.  33.  Johnson  v.  Johnson,  3  Hare,  157. 

(1)  "  Provisions  similar  in  substance,  but  somewhat  varying  in  details,  exist  in 
most  of  the  United  States.  Thus  in  Maine,  Massachusetts,  Vermont,  Ohio, 
Michigan,  and  Missouri,  it  is  only  where  the  devisee  is  '  a  child  or  other  relation' 
of  the  testator,  that  the  devise  does  not  lapse.  In  New  York,  New  Jersey, 
Pennsylvania,  Virginia,  Indiana,  Mississippi,  and  Arkansas,  the  provision  ajiplies 
only  to  the  case,  '  where  the  devisee  is  a  child  or  other  descendant'  of  the  testator. 
In  Connecticut  and  Illinois  the  devisee  must  be  either  '  a  child  or  a  grand-child,' 
of  the  testator.  And  ni  New  Hampshire,  Rhode  Island,  and  Georgia,  the  provi- 
sion extends  to  a  gift  to  '  any  legatee  or  devisee'  whomsoever.  It  is  farther 
qualitied,  in  South  Carolina,  by  the  condition  that,  if  any  child  die  in  the  life- 
time of  the  parent  testator,  leaving  issue,  any  legacy  given  to  the  child  shall  go 
to  his  or  her  issue,  unless  such  deceased  child  was  equally  portioned  with  the 
other  children,  by  the  parent,  when  living.  LL.  S.  Car.  vol.  o,  p.  107.  If  the 
devisee  dies,  leaving  no  issue  Hving  at  the  death  of  the  testator,  the  case  is  not 
within  any  of  the  above  statutes,  and  of  course  the  devise  lapses,  by  the  common 
law.  Fisher  v.  Hill,  7  Mass.  86;  BaUard  r.  Ballard,  IS  Pick.  41."  3  Cruise 
Dig.  by  Mr.  Greenleaf,  vol.  6,  Tit.  38,  ch.  8,  §23  in  note  ;  1  Jarman,  Wills,  (2d  Am. 
ed.)  ch.  12,  p.  [293]  301  to  303,  in  note  ;  4  Kent  (6th  cd.j  541,  542. 

(2)  See  Griffiths  v.  Gale,  12  Sim.  327,  354  ;  8  Jurist,  235 ;  Lee  v.  Pain,  4  Hare, 
250  ;  Hatfield  v.  Pryme,  9  Jurist,  838  ;  Penny  v.  Turner,  10  Jurist,  768.  The 
language  of  the  statute  of  Massachusetts  is,  that  the  surviving  issue  of  the 
deceased  devisee  shall  take  the  estate  so  devised,  in  the  same  manner,  &c.  Rev. 
Stat.  Mass.  C.  62,  §24.  This  of  course  forbids  the  construction  given  to  the  Eng- 
lisli  statute. 
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*SECTION    IV. 


OF    TITLE     UNDER     TENANT     IN    TAIL. 


1.  The  whole  law  as  to  barring  estates  tail  is  by  a  late  statute  (a) 
altered,  and  a  new  mode  of  unfettering  estates  in  settlement  is  in- 
troduced (1). 

The  power  of  the  tenant  in  tail. 

14.  After  the  31st  December  1833,  every  actual  tenant  in  tail, 
that  is,  the  tenant  of  an  estate  tall  which  shall  not  have  been  barred, 
and  such  tenant  will  be  deemed  an  actual  tenant  in  tail,  allhou2:h 
the  estate   tail   may   have   been  divested   or  turned   to  a  right  (^q), 

{a)  3  &  -4  Will.  4,  c.  74  (August  28,         (q)  See  s.  1. 
1833). 

(1)  The  entire  subject  of  barring  estates  tail  has  been  adjusted  and  settled  by 
statute  regulations  in  this  country.  Nearly  the  whole  of  this  section  has  therefore 
been  omitted.  Mr.  Chancellor  Kent  says,  that  the  doctrine  of  estates  tail  and  the 
complex  and  multifarious  learning  connected  "vvith  it,  have  become  quite  obsolete 
in  most  parts  of  the  United  States.  4  Kent  (6th  ed.)  14,  15.  This  is  not,  how- 
ever, universally  true.  Estates  tail  still  exist  and  are  recognized  as  valid  estates  in 
Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  Delaware,  Pennsylvania, 
and  Maryland.  But  in  all  these  States,  the  estates  tail  may  be  barred  by  a  deed 
of  conveyance  in  fee  simple,  and  in  Rhode  Island,  by  devise  in  fee  simple,  by  the 
tenant  in  tail.  See  1  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  1,  Tit.  2,  Estate  Tail,  ch. 
2,  §44  ;  4  Kent  (6th  ed.)  14,  15,  iir  note  ;  Lithgow  v.  Kavenah,  9  Mass.  167,  170, 
173;  Nightingale  v.  Burrell,  15  Tick.  104  ;  Cor  bin  v.  Healy,  20  Pick.  514; 
Riggs  V.  Sally,  15  Maine,  408  ;  Perry  v.  Briggs,  12  Metcalf,  17  ;  Lapsley  v.  Laps- 
ley,  9  Barr,  130  ;  Parker  v.  Parker,  o  Metcalf,  134  ;  Eichclberger  v.  Burnitz,  9 
Watts,  447  ;  Elliott  v.  PearsoU,  8  Watts  &  Serg.  38 ;  Laidler  i-.  Young,  2  Harr. 
&  John.  69  ;  Ridgely  v.  McLaughlin,  3  Harr.  &  McHen.  220 ;  Cuffee  r.  Milk,  10 
Metcalf,  366  ;  AVheatland  v.  Dodge,  10  Metcalf,  502.  Mr.  Greenleaf  says,  that 
estates  tail  are  expressly  turned  into  and  made  fees  simple  absolute  in  the  clonee 
in  tail,  in  Connecticut,  New  York,  Virginia,  North  Carolina,  Georgia,  Kentucky, 
Tennessee,  Indiana,  and  Michigan.  Such  also,  he  says,  is  the  case  m  Mississippi, 
and  in  Alabama  ;  but  conveyances  in  those  States  are  expressly  permitted  to  be 
made  to  a  succession  of  donees  then  li^-ing,  and  to  the  heirs  of  the  body  of  the 
remainder  man,  and  on  failure  of  these,  to  the  right  heirs  of  the  donor. '  In  the 
States  of  New  Jersey,  and  Missouri,  the  donee  in  tail  takes  only  a  life  estate  with 
remainder  to  the  issue  as  tenants  in  common,  in  fee  simple  absolute.  In  Illinois, 
Vermont,  and  Arkansas,  also,  the  donee  takes  an  estate  for  life,  with  remainder 
in  fee  simple  to  him  who  would  first  take,  per  formam  doni,  on  the  decease  of  the 
first  tenant  in  tail.  In  Ohio,  the  law  seems  m  effect  the  same,  it  being  enacted 
that  all  estates  tail  shall  become  fees  simple  in  the  issue  of  the  first  donee  in  tail. 
1  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  1,  Tit.  2,  Estates  Tail,  ch.  2,  §44  and  notes, 
where  the  statutes  of  the  States  are  referred  to;  4  Kent  (Gth  ed.)  14,  15,  note; 
James  v.  Dubois,  1  Harr.  285  ;  Dent'.  Small,  1  Spencer,  151 ;  AVells  v.  NeAvbold, 
1  Taylor,  166  ;  S.  C.  Cam.  &  Nor.  375  ;  Sanders  r.  Hyatt,  I  Hawkes,  247  ;  Bram- 
ble V.   Billups,  4  Leigh,  90  ;  Thomason  v.  Andersons,   4   Leigh,  118  ;  Ross   v. 
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whether  in  possession,  remainder,  contingency  or  otherwise,  has 
power  to  dispose  of  for  an  estate  in  fee-simple  absolute,  or  for  any 
less  estate,  the  lands  entailed,  saving  the  rights  of  persons  in  respect 
of  estates  prior  to  the  estate  tail  (r). 

(r)  Sec.  15. 

Toms,  4  Dev.  376  ;  Roach  v.  Martin,  1  Harring.  548  ;  Giddings  v.  Smith,  15  Ver- 
mont, 344;  Doe  r.  Craiger,  8  Leigh,  449  ;  Den  r.  Zabriskie,  3  Green,  404  ;  Deboe 
V.  Lowen,  8  B.  Monr.  616;  Lott  v.  Wyckoff,  1  Barbour,  565;  Wiley  ».  Smith,  3 
Kelly,  551.  In  the  States  of  South  Caroluaa,  and  Louisiana,  Mr.  Chancellor 
Kent  says,  estates  tail  do  not  appear  to  be  known  to  their  laws,  or  ever  to  have 
existed.  4  Kent  (6th  ed.)  15  and  note.  Mr.  Greenleaf  attributes  to  the  statute 
of  South  Carolina,  and  to  an  article  in  the  Declaration  of  Kights  in  the  Consti- 
tution of  Texas,  the  effect  to  turn  fees  tail  into  fees  simple  absolute  in  the  donee 
in  tail.  1  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  1,  Tit.  2.  Estates  Tail,  ch.  2,  §44. 
A  deed  by  husband  and  ■\\ife,  conveying  estate  of  which  they  are  seised  in  her 
right  in  fee  tail,  will  bar  the  entailment  in  Massachusetts,  provided  the  requisites 
of  the  statute  for  barring  entails  has  been  complied  with.  Nightingale  v.  Bur- 
rell,  15  Pick.  104. 


SECTION   V. 


OF    A    TITLE    BY    NON-CLAIM   (1). 


2. 

Old  statutes  barred  the  remedy  only. 

24. 

3. 

Savings  in  32  H.  8. 

25. 

4. 

And  in  21Ja.   1. 

6. 

Presumption  of  death. 

26. 

7. 

Disability  of  coparcener. 

27. 

8. 

Sixty  years'  possession  not  a  title. 

28. 

10. 

Rule  in  equity  as  to  trusts. 

14, 

18.  As  to  an  equity  of  redemption. 

17. 

In  cases  of  fraud. 

20. 

Disabilities  in  equity. 

29. 

21. 

Title  by  non-claim. 

22. 

New  law  :  3  t\  4    Will.  4,  c.  27. 

32.  J 

I.  What  the  act  has  abolished. 
23.  All  real  and    mixed    actions,   except 
dotcer,  quare  impedit,  and  eject- 
ment. 


35. 


Savings. 

Descent  cast,  discontinuance,  cxc.  abol- 
ished. 
Continual  claim  also. 
Right  extinguished. 
Time  runs,  frotn  xohat  period. 

II.  Period  of  non-claim,  and  when 
time  first  accrues. 

Twenty  years'  non-claim  and  an  eject- 
ment. 

In  cases  of  possessions  tchere  time 
accrties. 

Where  party  has  been  in  possession. 

Where  a  deceased  person  teas  last  in 
possession. 

Where  a  grantor  was  last  in  possession. 


l! 


(1)  A  synopsis  of  the  limitations  of  real  actions  in  the  several  States  of  the 
Union,  together  Avith  a  statement  of  the  time  allowed  to  persons  disabled,  will  be 
found  in  2  Cruise  Dig.  by  Mr.  Greenleaf,  at  the  end  of  vol.  3,  and  close  of  Tit. 
31,  Prescription. 
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36.  Doe  v.   Williams. 

37.  Where   any  payment  has   been  made 

to  a  mortgagee. 

38.  Summary. 

39.  Twenty  years  a  bar,  although  case  not 

within  the  conditions  stated. 

41,  78.    Observations   on  James  v.   Salter. 

43.   Rent  newly  created  by  will. 

*44.  Reversionary  estate,  and  no  posses- 
sion. 

45.  Forfeiture,  or  breach  of  condition. 

47.  Remainder-man  may  wait  till  posses- 

sion fall. 

48.  Concurrent  rights. 

49.  Administrator. 

50.  Possession  by  tenant. 

51.  Receipt  of  rent,  against  tenant. 

52.  54,  76.    Te7iant  at  will,  possession  by. 

53.  Doe  V.   Thompson. 

55,  72.  Tenant  from  year  to  year  without 
lease  in  writing,  possession  by. 

55,  75.  Tenant  under  lease  in  writing,  at 
a  rent  of  201.  or  more,  possession  by. 

67.  Making  an  entry  not  possession. 

58.  Possession  by  coparcener,  and  the  like. 

59.  Or  by  younger  brother. 

60.  Acknoioledgment  of  tith  in   writing. 

III.  Of  savings  in  cases  of  disabilities. 

62.  Savings. 

63.  Forty  years  the  full  period. 

64.  What  is  not  beyond  the  seas. 

IV.  Of  adverse  possession. 

65.  71.  Report  of  Commissioners. 
67,69.  Doev.  Williams:  tchat  is  adverse 

possession. 

68,  80.  Doe  v.   Bramston :  husband  and 

wife   out   of  2}ossessio7i  for  forty 
years. 

72.  Possession  by  tenants. 

73.  Acknowledgment  of  title. 

74.  Danger  of  time  running  where  pos- 

session is  not  adverse. 

75.  Lease  in  writing. 

76.  Teyiancies  at  will. 

78.  Rents  and  particular  estates. 

79 .  Forty  years  not  a  perfect  bar. 

80.  Imperfect  conveyance  by  husband  and 

wife. 


V.  Bar  of  tenant   in  tail  bars  re- 

mainder-man. 

81.  Where  time  has  run  against  him. 

82.  Where  he  dies  before  time  is  out. 

83.  Possession    under   an    imperfect    as- 

surance by  him. 

84.  Proposition  of  commissioners  thereon. 

85.  Observations  on  the  provision. 

86.  Does  not  operate  retrospectively . 

87.  Base  fees,  hoio  affected. 

88.  Voidable  fees. 

VI.  Of  bars  in  equity. 

89.  Same     period    as     at    law :    express 

trusts  :  concealed  frauds, 

91.  Filing  a  bill. 

92.  Ap]wintment  of  receiver. 

93.  Acquiescetice,  iy-c. 

94.  Mortgagor  out  of  possession. 

VII.  Of    money,   legacies,    dower, 
rent,  and  interest. 

95.  Ticenty  years  a  bar  of  money  secured 

upon  land,  &:c.,  or  legacy. 

96.  Judgment  creditor  barred. 

97.  Legacy  become  a  trust. 

98.  Observations  on  the  act. 

99.  Dower,  rent  or  interest. 

101.  Judgments. 

102.  Rents  in  leases  secured  by  covenants. 
105.  Interest. 

VIII.  Chiircli  property  and  advow- 
sons. 

100.  Time  for  spiritual  and  eleemosynary 

corporations. 
107-  Advowsons. 

110.  One  hundred  years  full  jieriod. 

IX.  Limits  of  act. 

111.  Spiritual  Court  included:  Scotland, 

and  partially  Ireland,  excluded. 

X.  Rights  of  common,  of  way,  &c., 

and  lights. 

112.  2  .S,-  3  Will.  4,  c.  71,  Right  of  com- 

mon, ixc,  thirty  years  :  sixty  years. 

113.  Ways,   watercourses,   twenty  years: 

forty  years. 
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114.  Lights,  tiocnty  years. 

115.  Time,  how  to  be  reckoned. 

117.  Presumption  excluded. 

118.  Savings  for  disabilities. 
122.  Pleadings. 

127.  Effect  of  permission  ashed. 

128.  Evidence   of   enjoyment    before    the 

fixed  period.. 


XI.  ^loduses  and  exemptions. 

2  (Sr  3  Will.  4,  c.  100 :  moduses  or 
exemptions,  thirty  years :  sixty 
years. 

Corporations  sole. 

Dea-ees. 

133.  What  time  shall  be  excluded. 

134.  Disabilities :  presumption. 

135.  Tithe  Commutation  Act. 


130. 


131 
132 


*1.  It  so  often  became  necessary  to  consider  in  what  cases  an 
uninterrupted  possession  created  a  title,  that  a  few  general  observa- 
tions on  the  operation  of  the  statutes  of  limitations  were  intro- 
duced into  the  previous  editions  of  this  work,  which  it  is  proposed 
still  to  retain,  and  to  follow  them  up  by  an  examination  of  the  pro- 
visions of  the  new  statute  of  limitations  ;  and  first,  then,  of  the 
law  as  it  stood  before  the  late  statute. 

2.  The  statutes  of  limitations  operated  by  way  of  bar  to  the 
remedy,  and  not,  like  the  statutes  of  fines,  as  a  bar  to  the  right  (a). 
Therefore,  although  a  person  was  barred  of  one  remedy,  yet  he 
could  pursue  any  other  remedy  which  might  afterwards  accrue  to 
him  (1).  Thus,  where  a  tenant  in  tail  discontinued  for  three  lives,  and 
the  issue  in  tail  was  barred  of  his  formedon  by  the  21  Jac.  1.  (5)  ; 
afterwards  by  the  death  of  the  three  tenants  for  life,  a  right  of 
entry  accrued  to  the  issue,  who  entered,  and  his  entry  was  held 
lawful  (c)  (2). 

3.  It  has  frequently  been  thought  that  the  rights  of  infants, 
femes  covert,  persons  in  prison,  and  beyond  sea,  are  saved  by  the 
act  of  32  Hen.  8.  (d)  ;  but  on  examination  it  will  appear,  that  the 
savings  extended  only  to  persons  who  labored  under  any  of  those 
disabilities  at  the  time  the  statute  loas  made  (e). 

4.  The  saving  clause  in  the  act  of  James  (I)  only  extends  to 
the   persons    on    whom    the    right  first  descends ;    and    therefore, 


(a)  See  Eeckford  v.  Wade,   17  Yes. 
jun.  87. 

(b)  Ch.   16. 


(c)  Hunt  V.   Bourne,  Lutw.  781;   2 
Salk.  422 ;  Com.  124  ;  1  Bro.  P.  C.  53. 
{d)  Ch.  2. 
(e)  See  Bro.  Reading,  p.  60. 


(I)  Note,  Dublin,  or  any  other  place  in  Ireland,  is  a  place  withia  the  meaning 
of  the  saving  of  the  rights  of  persons  beyond  the  seas.     Anon.  1  Show.  90. 

(1)  See  Wells  v.  Prince,  9  Mass.  508,  cited  post  621,  in  note  ;  Stevens  v.  Win- 
ship,  1  Pick.  327. 

(2)  See  post  621.  in  note. 
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when  the  time  once  began  to  run,  nothing  could  stop  it  (/),  (1).  So 
that  on  the  death  of  a  person  in  whose  Hfe  the  time  first  began 
to  run,  his  heir  must  have  entered  within  the  residue  of  the  ten 
years,  although  he  labored  under  a  disability  at  the  death  of  his 
ancestor ;  and  issue  in  tail  were  barred  like  heirs  in  fee-simple  (^g)  (2). 

5.  In  the  case  of  a  fine,  it  was  formerly  thought,  that  if  a  person 
died  under  a  disability,  his  heir  was  excepted  out  of  the  statute  of 
fines,  by  the  proviso  (A)  ;  but  the  contrary  was  determined  by  a 
modern  case  (i).  In  the  statute  of  James,  the  legislature  being 
aware  of  this  point,  expressly    provided    for  the  death  of  the  person 

'  to  whom  the  Jirst  right  should  descend  ;  and,  therefore,  where  a 
*person  to  whom  the  right  first  descended,  died  under  a  disability, 
his  heir  must  have  entered  within  ten  years  after  his  death  (k). 

6.  It  seems  that  where  no  account  can  be  given  of  a  person 
within  the  exceptions  in  the  act,  he  will,  at  the  expiration  of  seven 
years  from  the  last  account  of  him  (I),  be  presumed  to  be  dead  (3)  : 

(/)   Doe  f.    Jones,  4  T.  Hep.   300  ;         (k)  See  Jenkins,  4  Cent.  pi.  97 ;  Doe 

Cotterell  v.  Dutton,  4  Taunt.  826.  v.  Jesson,  6  East,  80  ;  Cotterell  v.  Dut- 

(ff)  S.  C.  Tolson  V.  Kaye,  3  Brod.  &  ton,  4  Taunt.  826,  and  observations  in 

Eing.  217  ;  6  Mann.  &  Gran.  589.  last  edit,  of  this  work. 

(A)  See  Cruise  on  Fines,  258,  and  the         (I)  Doe  r.   Jesson,   ubi  sup. ;   Doe  v. 

cases  there  cited.  Nepean,  5  Barn.  &  Adol.  86. 

(i)  Dillon  V.  Leman,  2  H.  Black.  584. 

(1)  See  Caldwell  v.  Thorp,  8  Alabama,  253  ;  Chitty  Contr.  (8th  Am.  ed.)  706 
note  ;  Ruff  i\  Bull,  7  Harr.  &  John.  14  ;  Rhodes  v.  Smethurst,  4  Mees.  &  W.  42  ; 
S.  C.  6  Mees.  &  W.  353 ;  Eager  i\  Commonwealth,  4  Mass,  182  ;  Bunce  v.  Wol- 
cott,  2  Conn.  27;  Demarest  v.  Wynkoop,  3  John.  Ch.  129,  138  to  144;  Doe  v. 
Barksdale,  2  Brock.  436  ;  Mercer  v.  Selden,  1  Howard  (S.  C.)  37  ;  S.  C.  17  Pe- 
ters, 37  ;  McFarland  v.  Stone,  17  Vermont,  165;  Den  v.  Richards,  3  Green,  347  ; 
Stevenson  v.  McReary,  12  Smedes  &  Marsh.  9;  Pliillips  ».  Sinclair,  20  Maine, 
269  ;  South  v.  Thomas,  7  Monroe,  59  ;  Pearce  v.  House,  2  Taylor,  305  ;  Fewell  v. 
Collins,  3  Brevard,  286  ;  Fleming  v.  Griswold,  3  Hill,  85 ;"  Dow  v.  Warren,  6 
Mass.  328.  But  see  Rose  v.  Daniel,  3  Brevard,  438.  If  there  are  in  existence 
several  disabilities  at  the  time  the  cause  of  action  accrues,  the  statute  does  not 
begin  to  run  until  the  part}' has  survived  them  all.  Dugan  y.  Giddings,  3  Gill,  138. 
But  where  a  female  infant  marries  before  she  is  of  age,  but  after  the  right  of 
action  accrues,  she  is  not  protected  by  her  coverture  from  the  running  of  the 
statute  of  limitations  after  she  comes  of  age.  Dugan  v.  Giddings,  3  GiU,  138. 
See  Boyce  v.  Dudley,  8  B.  Moiu-oe,  511 ;  Carpenter  v.  Schermerhorn,  2  Barbour 
Ch.  Rep.  314  ;  Demarest  v.  Wynkoop,  3  John.  Ch.  129;  McFarland  v.  Stone,  17 
Vermont,  165;  Downing  v.  Ford,  9  Dana,  391;  Guion  t7.  Bradley  Academy,  4 
Yerger,  232;  Davis  v.  Cooke,  3  Hawkcs,  608  ;  Whitney  v.  Webb,  10  Ohio,  513. 
But  where  the  disability  to  sue  grows  out  of  some  positive  statutory  provision, 
the  time  during  which  such  temporary  disability  continues  should  be  excluded 
from  the  computation  of  the  period  of  limitation  ;  and  this  forms  an  exception  to 
the  rule  that  the  statute,  after  it  commences  to  run,  continues,  notwithstanding 
a  subsequent  disability.     Dowell  v.  Webber,  2  Smedes  &  Marsh.  452. 

(2)  But  in  South  Carolina  a  minor  has  five  full  years  after  his  title  to  land  ac- 
crues, within  which  to  bring  his  action,  notwithstanding  the  statute  of  limita- 
tions had  commenced  to  run  in  the  time  of  his  ancestor,  under  whom  he  claimed 
by  descent.  Rose  v.  Daniel,  3  Brevard,  438.  See  also  in  Kentucky,  South  v. 
Thomas,  7  Mom-oe,  59. 

(3)1  Greenl.  Ev.  H 1 ;  Loring  v.  Steinem an.  1  Metcalf.  204  ;  Burr  v.  Sim,  4  Whar- 
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and  this  rule  applies  equally  to  the  new  act.  But  the  prestrmptto?i> 
only  is  that  the  person  is  dead  ;  not  that  he  died  at  the  beginning  or 
the  end  of  any  particular  period  during  those  seven  years  (1),  and' 
therefore  if  it  is  important  to  any  one  to  establish  the  precise  time  of 
such  person's  death,  he  must  do  it  by  evidence  of  some  sort  to  be 
kid  before  the  jury  for  that  purpose,  beyond  the  mere  lapse  of  seven 
years  since  such  person  was  last  heard  of  (m)  (2), 

7.  The  disability  of  one  coparcener  would  not  preserve  the  title 
of  the  other,  who  must  have  entered  within  twenty  years  after  the 
title  accrued,  although  during  the  whole  time  her  roparcener  labor- 
ed under  a  disability  (ii)  (3). 

(»i)  Doe  V,  Nepean,  5  Barn.  &  Adol.         («)  Roe  v.  Rowlston,  2  Taunt.  441. 
86  ;  Nepean  v.  Doe,  2  Mees.  &  Wels.  912. 

ton,  150  ;  Bradley  v.  Bradley,  4  Wharton,  173  ;  Cofen  v.  Theirmond,  1  Kelly,  538  ; 
White  V.  Mann,  26  Maine,  361  ;  McCartee  v.  Camel,  1  Barbour  Ch.  Rep,  455 ';  Wat- 
son V.  England,  12  Sim.  28  ;  Dowlev  v.  Winfield,  ib.  277  ;  Cxithbert  v.  Purrier,  2 
Phill.  199  ;  Smith  v.  Knowlton,  11  N.  Hamp.  191 ;  Doe  v.  Flanagan,  1  Kelly,  543  ; 
King  V.  Paddock,  18  John.  141.  It  is  not  necessary  that  the  party  be  proved  to  be 
absent  from  the  United  States  ;  it  is  sufficient,  if  it  appears  that  he  has-been  absent, 
for  seven  years,  from  the  particular  state  of  his  residence,  without  having  been  heard 
from.  Newman  v.  Jenkins,  10  Pick.  515  ;  Innis  v.  Campbell,  1  Rawle,  373  ;  Spurr 
V.  Trimble,  1  A.K.  Marsh.  271  ;  Wambough?;.  Schenk,  1  Penning.  167  ;  Woods  iv 
Woods,  2  Bay,  476.  Where  a  person  has  not  been  heard  from  in  seven  years, 
and  when  last  heard  from,  he  was  beyond  sea,  without  having  any  known  resi- 
dence abroad,  the  legal  presumption  is,  that  he  is  dead.  But  the  case  would  be 
different  if,  when  last  heard  from,  the  party  had  a  fixed  residence  in  another  State, 
or  in  a  foreign  country.     McCartee  v.  Camel,  1  Barbour  Ch.  Rep.  455. 

(1)  McCartee  v.  Camel,  1  Barbour  Ch.  Rep.  455.  But  see  Burr  i\  Sim,  4  Whar- 
ton, 150  ;  Bradley  v.  Bradley,  4  Whai'ton,  173.  In  Smith  v.  Knowlton,  11  N.  Hamp- 
191,  196,  it  was  said,  that  the  death  was  not  generally  presumed  to  have  occurred 
till  the  expu-ation  of  the  time.  The  presumption  of  death  does  not  relate  back 
to  the  time  when  the  party  was  last  heard  from,  or  to  any  interroediate  time. 
See  Newman  v.  Jenkins,  10  Pick.  515  ;  1  Greenl.  Ev.  §41,  in  note. 

(2)  The  jury  may  find  as  a  matter  of  fact,  that  the  party  died  in  a  much  less 
period  than  seven  years  after  he  "was  last  heard  from,  on  circumstantial  evidence 
which  leads  their  minds  to  that  conclusion.  Smith  r.  Knowlton,  1 1  N,  Hamp.  197  r 
King  «.  Paddock,  18  John.  143  ;  1  Greenl.  Ev.  ^1 ;  White  i'.  Mann,  26  Maine,  361. 

(3)  See  Sandford  v.  Button,  4  Day,  310.  The  disability  of  one  tenant  will  not 
save  the  statute  as  to  his  co-tenants  ;  for  the  privilege  given  by  the  statute  is 
personal.  And  if  the  action  is  in  its  nature  joint  and  it  is  barred  as  to  one  party, 
it  is  barred  as  to  all.  Bryan  r.  Hinman,  5  Day,  211  ;  Marsteller  iv  McClean,  7 
Cranch,  156;  Doe  v.  Barksdale,- 2  Brock.  436  ;  Angell,  Lim.  529,  530;  2  Cruise 
Dig.  by  Mr.  Greenleaf,  vol.  3,  Tit.  31,  Prescription,  ch.  2,  §24  note;  South  r. 
Thomas,  7  Monroe,  59  ;  Caldwell  v.  Black,  5  Iredell,  463.  But  see  Gourdine  v. 
Theus,  1  Brevard,  326,  where  it  was  held  that  if  one  of  several  joint  owners  of 
an  estate  in  land  be  a  minor,  and  the  rest  axe  above  age,  the  right  of  all  shall  be 
saved  from  the  operation  of  the  limitation  act,  by  the  infancy  of  the  minor.  So 
in  Thompson  r.  Gailland,  3  Richardson,  418.  But  this  is  not  generally  the  law. 
Moore  v.  Armstrong,  10  Ohio,  11.  See  M'Ree  y.  Alexander,  1  Dev.  321  ;  Wade 
V.  Johnson,  5  Humphrey's,  117.  And  in  some  cases  it  has  been  held,  that  a  bar 
against  one  of  several  children,  claiming  in  their  representative  character,  oper- 
ates against  the  whole.  Ridcn  r.  Prion,  3  ^lurphey,  577.  In  Kentucky,  where 
a  joint  right  descends  to  several,  all  must  be  under  disability  at  the  time  to  bring 
them  within  the  saving  of  the  statute ;  but  when  all  are  under  disability,  they  are 
protected  until  the  disabilitv  is  removed  as  to  all.  Riggs  r.  Dooley,  7  B,  Alnnroe,, 
236. 
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8.  It  was  generally  conceived,  that  a  possession  for  sixty  years 
created  a  good  title  against  all  the  world.  Thus  Judge  Jenkins  (o) 
lays  it  down,  without  qualification,  "  that  a  peaceable  possession  for 
sixty  years  makes  a  right ;  for  21  Jac,  I.e.  16,  takes  away  the 
«ntry  and  assize ;  32  Hen.  8.  takes  away  the  writ  o(  right  and  the 
formedon."  So  Mr.  Justice  Blackstone  says  (p),  "  that  the  posses- 
sion of  lands  in  fee-simple  and  uninteruptedly  for  sixty  years,  is  at 
present  a  sufficient  title  against  all  the  world,  and  cannot  be  im- 
peached by  any  dormant  claim  whatsoever."  But  it  was  possible 
that  an  estate  might  be  enjoyed  adversely  for  hundreds  of  years, 
and  yet  at  last  be  recovered  by  a  remainder-man.  For  instance, 
suppose  an  estate  to  be  limited  to  one  in  tail,  with  remainder  over 
to  another  in  fee,  and  the  tenant  in  tail  to  be  barred  of  his  remedy 
by  the  statutes  of  limitation,  it  is  evident  that,  as  his  estate  subsist- 
ed, the  remainder-man'' s  right  of  entry  could  not  take  place  until 
the  failure  of  issue  of  the  tenant  in  tail,  which  might  not  happen 
for  an  immense  number  of  years. 

9.  After  passing  the  act  of  32  Henry  8,  and  before  that  of  the 
21  Jac.  1,  although  a  man  had  been  out  of  possession  of  land  for 
sixty  years,  yet  if  his  entry  was  not  tolled,  he  might  enter  and 
bring  any  action  of  his  own  possession  (§').  Some  writers  thought 
*this  still  to  be  law  (s),  but  the  rule  in  this  respect  was  altered  by 
the  statute  of  James  ;  by  which  no  person  could  enter  except  within 
twenty  years  after  his  title  accrued. 

10.  The  rule  in  equity,  that  the  statute  of  limitations  does  not 
bar  a  trust-estate,  liolds  only  as  between  cestui  que  trust  and 
trustee  (1),  not  between  cestui  que  trust  and  trustee  on  one  side,  and 
strangers  on  the  other  ;  for  that  would  be  to  make  the  statute  of  no 
force  at  all,  because  there  is  hardly  an  estate  of  consequence  with- 
out such  a  trust,  and  so  the  act  would  never  take  place. 

(p)  1  Cent.  pi.  49.  (?)  See  Bevill's  case,  4  Co.  11  b. 

{p)  3  Com.  196 ;  see  Taylor  v.  Horde,         (s)  See  Wood's  Inst.  557  ;  and  Chris- 

1  Burr.  60  ;  5  Bro.  P.  C.  247  ;  Cowper,  tian's  note  to  3  Black.  Com,  196. 
(589. 

(1)  In  case  of  a  direct  trust,  acknowledged  or  acted  upon,  between  the  parties, 
no  length  of  time  bars  the  claim  between  the  trustee  and  cestui  que  trust.  Cook 
V.  Williams,  1  Green  Ch.  209 ;  Wedderburn  v.  Weddorburn,  2  Keen,  749  ;  Arm- 
strong y.  CampbeU,  3  Yerger,  201 ;  Overstreet  v.  Bate,  1  J.  J.  Marsh.  370;  Coster 
V.  Murray,  5  John.  Ch.  224  ;  Gist  v.  Cattel,  2  Desaus.  53  ;  Thomas  v.  White,  3 
Litt.  177  ;  Stephens.  Yandle,  3  Hayw.  221 ;  Trecothick  v.  Austin,  4  Mason,  16  ; 
Turrill  r.  Murray,  4  Yerger,  104  ;  Wisner  v.  Barnet,  4  Wash.  C.  C.  631  ;  Bryant 
».  Packett,  3  Hayw.  252;  Fisher  r.  Tucker,  1  McCord  Ch.  169  ;  Van  Rhyn  v. 
Vincent,  ib.  314 ;  Decouche  v,  Savetier,  3  John.  Ch.  216  ;  Wamburze  v.  Ken- 
nedy, 4  De.^aus.  474 ;  Pierson  v.  Ivey,  1  Yerger,  297  ;  Turner  v.  Dambell,  2  A.  K. 
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11.  Therefore,  where  a  cestui  que  trust  and  his  trustee  are  both 
out  of  possession  for  the  time  limited,  the  party  in  possession  has  a 
good  bar  against  both  (t)  (Ij. 

12.  Although  the  statute  cannot,  as  between  the  trustee  and 
cestui  que  trust,  operate  as  a  bar  to  the  latter,  yet  the  trustee  may, 
in  some  cases,  be  barred  by  the  possession  of  the  cestui  que  trust, 
or  those  claiming  under  him  (u).  A  cestui  que  trust  is  as  a  tenant 
at  will  to  the  trustee,  and  his  possession  is  the  possession  of  the 
trustee  (x)  ;  and  therefore,  unless  under  very  particular  circumstan- 
ces, time  could  not  operate  as  a  bar  (y).  Where  a  cestui  que  trust 
sells  or  devises  the  estate,  and  the  vendee  or  devisee  obtains  posses- 
sion of  the  title-deeds,  and  enters,  and  does  no  act  recognizing  the 
trustee's  title,  there  is  great  reason  to  contend  that  this  is  a  disseisin 
of  the  trustee,  and,  consequently,  that  the  statute  will  operate  from 
the  time  of  such  entry.  This  is  a  point  which  daily  occurs  in  prac- 
tice ;  but  it  rarely   happens  that  a  purchaser  can  be  advised  to  dis- 

(i)  Per  Lord  Hardwicke,  in  Llewellyn  381. 

V.  Mackworth,  Barnard.  Hep.  Cha.  445  ;  {u)  See  Lord  Portsmoiith  v.  Lord  Ef- 

15  Viu.  Abr.   125,  n.  to  pi.  1;  and  see  fingham,  1  Yes.  430;  IlaTmoodv.  Og- 

Townsend  v.  Townsend,  1  Bro.  C.   C.  lander,  G  Yes.  jun.  11)9  ;  8  Yes.  jun.  106. 

550;   Smiths,   Clay,  3  Bro.  C.   C.  639,  See  2Mer.  360. 

n. ;  Ambl.  645  ;  Ilercy  c.  Ballard,  4  Bro.  (x-)  See  1  Yentr.  329. 

C.  C.  469  ;   and  Harmood  v.  Oglander,  (y)  See  3  Mod.  149  ;  Earl  of  Pomfret 

6  Yes.  jun.  199  ;  8  Yes.  jun.  106  ;  Hoveu-  v.  Lord  \Vmdsor,  2  Yes.  472 ;  Keene  v. 

den  V.  Lord  Annesley,   2  Scho.  &  Lef.  Dcardon,  8  East,  248  ;  Smith,  v.  King^ 

629  ;   Scott  v.  Knox,  1  Long.  &  Towns.  16  East,  283. 


Marsh.  384 ;  Bigelow  v.  Bigelow,  6  Ham.  (Ohio,)  97  ;  Kane  v.  Bloodgood,  7  John, 
Ch.  90  ;  Cholmondeley  v.  Clinton,  2  Meriv.  93 ;  Prevost  v.  Gratz,  6  "SVheaton, 
481;  Goodrich??.  Pendleton,  3  John.  Ch.  384;  Farnam  r.  Brooks,  9  Pick.  212. 
Li  Baker  v.  AVhiting,  3  Sumner  C.  C.  475,  486,  it  was  said  by  Mr.  Justice  Story, 
that  the  doctrine,  that,  in  equity,  length  of  time  is  no  bar  to  a  trust  clearly  estab- 
lished, is  regularly  true,  when  it  is  received  with  the  accompanying  limitations  ; 
that  no  circumstances  exist  to  raise  a  presumption  from  lapse  of  time  of  an  ex- 
tinguishment of  the  triist,  and  no  open  denial  or  repudiation  of  the  trust  is 
brought  home  to  the  knowledge  of  the  parties  in  interest,  which  ret[uu-es  tliem 
to  act  as  upon  an  asserted  adverse  title.  See  Hunter  v,  Marlboro',  2  Wood.  & 
Minot,  199 ;  Boone  v.  Chiles,  10  Peters,  223  ;  Zeller  v.  Eckcrt,  4  Howard,  289  ; 
Girod's  case,  4  ib.  561.  In  Kane  v.  Bloodgood,  7  John.  Ch.  90,  Mr.  Chancellor 
Kent  said  ;  "  So  long  as  the  trust  is  a  subsisting  one,  and  admitted  by  the  acts  or 
declarations  of  the  parties,  no  doubt  the  statute  does  not  affect  it,  but  when  such 
transactions  take  place  between  the  trustee  and  cestui  qua  trust,  as  would  in  the 
case  of  tenants  in  common,  amount  to  an  ouster  of  one  of  them  by  the  other,  I 
can  hardly  suppose  that  a  court  of  equity  would  consider  length  of  time  after- 
wards as  of  no  consequence.  There  is  no  good  reason  why  the  statute  of  limita- 
tions should  not  apply  to  such  a  case,  as  well  as  to  cases  of  constructive  trusts, 
and  to  cases  of  detected  fraud,  and  to  all  other  cases  in  which  the  statute  is  as- 
sumed as  a  rule  of  decision."  See  AVillison  v.  Watkins,  3  Peters  (S.  C.j  52. 
Where  there  is  a  trust  by  implication  it  must  be  pursued  within  a  reasonable 
time.  Edwards  v.  University,  1  Dev.  &  Bat.  Eq.  325  ;  Ex  parte  Hasell,  Y.  & 
Coll.  617  ;  Townshend  v.  Townshend,  1  Brown  C.  C.  (Perkins's  ed.)  554  and 
notes  ;  Boone  v.  Chiles,  10  Peters,  223  ;  Doouche  v.  Savetier,  3  John.  Ch.  190, 
216. 
(1)  Williams  v.  Otey,  7  Humph.  563. 
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pense  with  the  conveyance  of  a  legal  estate,  where  the  defect  will 
appear  on  the  abstract  when  he  sells.  And  where  there  has  been 
any  dealing  on  the  legal  estate,  and  it  has  been  recently  noticed  in 
the  title-deeds  as  a  subsisting  interest,  it  is  clear  that  a  purchaser 
must  consider  it  as  such  (2;). 

13.  The  statutes  of  limitations  certainly  could  not  operate  as 
between  cestuis  que  trust ;  but  it  seems  that  equity,  in  analogy  to 
the  statute,  would  hold  time  a  bar  (a)  ;  and  indeed  that  equitable 
*rights  in  general  would,  by  the  like  analogy,  be  affected  by  time 
in  the  same  manner  as  legal  estates  (6)  (1). 

14.  This  is  exemplified,  in  some  degree,  by  the  rules  respect- 
ing  an    equity   of  redemption,   which    is   a   mere   creature    of   the 

.  Court  (c). 

15.  In  Smith  v.  Clay  (rf).  Lord  Camden  laid  down  this  doctrine 
very  clearly.  He  said,  '•'  as  often  as  Parliament  has  limited  the 
lime  of  actions  and  remedies,  to  a  certain  period,  in  legal  pro- 
ceedings, the  Court  of  Chancery  adopted  that  rule,  and  applied  it 
to  similar  cases  in  equity.  For  when  the  Legislature  has  fixed  the 
time  at  law,  it  would  have  been  preposterous  for  equity  (which  by 
its  own  proper  authority  always  maintained  a  limitation)  to  coun- 
tenance laches  beyond  the  period  that  law  had  been  confined  to 
by  Parliament.  And  therefore,  in  all  cases  where  the  legal  right 
has  been  barred  by  Parliament,  the  equitable  right  to  the  same 
thing  has  been  concluded  by  the  same  bar." 

16.  In  Beckford  v.  Wade  (e).  Sir  William  Grant,  in  delivering 
judgment,  said,  that   it  is   certainly    true  that  no   time  bars  a  direct 

(z)  See  Goodtitle  v.   Jones,  7  Term.  Tracey,  and  Belch  v.  Harvey,  3  P.  Wms. 

Rep.  47.  287,  n.  and  note  post,  612.     See  a  full 

(a)  See  IIarmood».  Oglander,  ubisup.  note  of  this  case.  Appendix,  No.  13. 

{b)  See  1  Atk.  476  ;  and  Stackhouse  r.  (rf)  3  Bro.  C.  C.  639,  n. ;  Ambl.  645  ; 

Barnston,  10  Ves.  jun.  466  ;  Hovenden  and  see  Ex  parte  Dewdney,  15  Ves.  jun. 

V.  Lord  Annesley,  2  Scho.  &  Lef.  630  ;  496  ;    Medlicott   v.  O'Donel,    1  Ball  & 

Lord  Egremont  v.  Hamilton,  1  Ball  &  Beatty,  156. 

Beattv,  0I6.  (e)  17  Ves.  jun.  97.    See  2  Hargr.  Jur. 

(c)  White  «.  Ewer,  2  Ventr.  340 ;  Pear-  Exc.  p.  394;  Scott  v.  Knox,  4   Ir.  Eq. 

son  t).  Pulley,  1  Cha.  Ca.  109;  Jennerv.  Rep.  397. 

(1)  Courts  of  equity  in  this  country  generally  hold  themselves  bound  by  the 
statutes  of  limitations,  which  operate  at  law,  wherever  they  apply.  See  ante, 
277,  notes  ;  Kane  v.  Bloodgood,  7  John.  Ch.  90  ;  2  Cruise  Dig.  by  Mr.  Greenleaf, 
vol.  3,  Tit.  31,  Prescription,  ch.  2,  §56,  and  note;  Farnam  i\  Brooks,  9  Pick. 
212 ;  Bank  of  U.  States  v.  Daniell,  2  Peters  (U.  S.)  32,  56  ;  Baker  v.  Whiting,  3 
Sumner  C.  C.  475;  Jones  v.  Turberville,  2  Sumner's  Vesey,  13,  note  (a)  and 
cases  cited  ;  Robinson  v.  Hook,  4  Mason,  150  ;  2  Story  Eq.  Jur.  §1520;  Tiernan 
V.  Rescaniere,  10  Gill  &  John.  218;  Phillips  v.  Sinclair,  20  Maine,  269  ;  Demarest 
V.  Wynkoop,  3  John.  Ch.  129  ;  4  Kent  (6th  ed.)  187  ;  Dexter  v.  Arnold,  3  Sum- 
ner C.  C.  152. 
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trust  as  between  cestui  que  trust  and  trustee  (1),  but  if  it  was  meant 
to  be  asserted  that  a  court  of  equity  allows  a  man  to  make  out  a 
case  of  constructive  trust,  at  any  distance  of  time  after  the  facts 
and  circumstances  happened  out  of  which  it  arises,  he  was  not 
aware  that  there  was  any  ground  for  a  doctrine  so  fatal  to  the 
security  of  property  as  that  would  be  ;  so  far  from  it,  that  not 
only  in  circumstances  where  the  length  of  time  would  render  it 
extremely  difficult  to  ascertain  the  true  state  of  the  fact,  but 
where  the  true  state  of  the  fact  is  easily  ascertained,  and  where  it 
is  perfectly  clear  that  relief  would  originally  have  been  given  upon 
the  ground  of  constructive  trust,  it  is  refused  to  the  party  who,  after 
long  acquiescence,  comes  into  a  court  of  equity  to  seek  that  relief  (2). 

17.  And  it  seems  that  even  in  cases  of  fraud,  where  the  facts 
constituting  the  fraud  were  known,  where  there  was  no  subsisting 
trustor  continuing  influence,  the  same  principle  would  apply  (/")  (3), 

18.  It  was  held  by  Sir  William  Grant,  that  whilst  the  equity  of 
redemption  subsists,  the  question  to  whoni  it  belongs  must  remain 
*open  :  and  therefore  mere  possession  without  title  would  not  give 
any  person  a  right  to  redeem  (^).  The  right  belonged  to  him  who 
showed  a  title,  although  he  had  been  out  of  possession  upwards  of 
twenty  years.  But  Sir  Thomas  Plumer  decided  otherwise,  and  his 
decision  was  affirmed  in  the  House  of  Lords  (A).  And  it  seems  that 
unless  in  the  case  of  disability,  twenty  years  adverse  possession  was- 
a  bar  to  relief  in  equity  (^)  (4). 

(/)  1  Ball&  Tjeatty,  166.  Tweddellr.  TweddeU,Tni-ner&Rus.  11, 

Iff)  Cholmondeley  v.  Clinton,  2  Mcr.  12. 

173  ;  Grenfell  v.  Girdleston,  2  You.  &  (/)  See  Price  v.  Copner,  1  Sim.  &  Stu, 

Coll.  662.  347. 

(/i)  2  Jac.  &  Walk.  1,  189,  n. ;  and  see 

(1)  Ante,  610,  in  note. 

(2)  Ante,  277,  note,  610,  note. 

(3)  Ante,  277,  note. 

(■i)  The  rule  seems  to  be  -well  settled  in  equity,  that  possession  by  the  mort- 
gagee or  his  assignees,  for  a  period  of  time,  which  would  bar  a  writ  of  entry, 
without  an  acknowledgment  of  a  subsisting  mortgage,  operates  as  a  bar  to  the 
right  of  redemption,  unless  tlie  mortgagor  can  bring  himself  within  the  proviso 
in  the  statute  of  limitations.  Phillips  r.  Sinclair,  20  Maine,  269  ;  Demarest  v. 
Wynkoop,  3  John.  Ch.  129  ;  Gates  v.  Jacob,  1  B.  Mom-oe,  308  ;  Hatfield  v.  Mont- 
gomery, 2  Porter,  58;  4  Kent  (6th  ed.)  187,  188;  Moore  ».  Cable,  1  John.  Ch. 
385  ;  2  Story  Eq.  Jur.  §1028  a  ;  Kane  v.  Bloodgood,  7  John.  Ch.  90  ;  Slee  v.  Man- 
hattan Bank,  1  Paige,  48  ;  Dexter  v.  Arnold,  3  Sumner,  152.  So  the  mortgagee 
may  equally,  on  his  part,  be  barred  by  lapse  of  tioie.  If  he  has  suffered  the  mort- 
gagor to  remain  in  possession  for  a  period  of  years,  generally  fixed  at  twenty, 
after  the  breaeli  of  the  condition,  without  any  payment  of  principal  or  interest, 
or  any  claim,  or  admission  of  the  debt,  or  duty^  the  right  to  file  a  bill  for  fore- 
closure will  generally  be  deemed  to  be  barred  and  extinguished.  The  period  of 
twenty  years  is  taken,  by  analogy  to  the  period  of  limitation  at  law,  for  toUing 
the  entry  of  the  true  owner,     4  Kent  (6th.  ed.)  189, 190 ;  2  Story  Eq.  Jur.  §1028  b  ;. 
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19.  But  if  a  mortgagee  purchase  an  interest  in  the  equity  of 
redemption  —  for  example,  the  estate  of  the  tenant  for  hfe  —  he 
becomes  hable  to  perform  the  obhgations  of  the  seller,  and  must 
therefore  keep  down  the  interest,  and  consequently  the  redemption 
will  thus  be  kept  open  (k). 

20.  The  legal  provisions  are  so  strictly  adhered  to,  that  persons 
laboring  under  any  of  the  disabilities  specified  in  the  statute  of 
limitations,  have  been  allowed  the  same  time  as  they  would  have 
been  entitled  to  in  the  case  of  a  legal  claim  (/)  (1). 

21.  These  observations  may  be  closed  by  observing,  that  few 
cases  occurred  in  which  a  title  depending  on  the  statute  of  limita- 
tions could  be  recommended.  The  bare  receipt  of  rent  was  no 
ouster,  for  it  is  a  contradiction  in  terms,  that  a  man  by  wrong 
should  have  my  right  (m)  ;  so  the  non-payment  of  rent  was  no 
•ouster,  and  therefore  the  operation  of  the  statute  was  frequently 
prevented  by  the  existence  of  a  lease  granted  by  the  person  whose 

(A)  See  Corbett  v.  Barker,    1   Anst.  v.  Hollins,  1  Sim.  &  Stu.  471;  Raffety 

138;  3  Anstr.  755  ;  Ealfety  v.  King,   1  v.  King,  1  Kee.  601. 

Kee.  601  ;  Browne  v.  Bishop  of  Cork,  1  (»?)  Gilb.  Ten.   97.     See   ace.  Good- 

Bru.  &  Walsh,  700.  right  r.  Jones,  Cruise  on  Fines,  3d  edit. 

(l)  Lytton  V.  Lytton,  2  Bro.  C.  C.  441,  295  ;  Doe  v.  Danvers,  7  East,  299  ;  and 

Two  eases  on  this  point  were  for  a  long  see    Orrell    r.   Maddox,    Runnington's 

time  depending,  Pimm  v.  Goodwin,  be-  Eject.  458  ;  Saunders  v.  Lord  Annesley, 

fore  Lord  Eldon,  and  Blake's  case  before  2   Scho.  &  Lef.   73.     See  and  consider 

Lord  Manners,  in  Ireland.     See  2  Mer.  Hovenden  c.  Lord  Annesley,  2  Scho.  & 

240 ;  Blake   v.  Foster,  2  Ball   &    Beat,  Lef.  623. 
■565  ;  4  Bligh,  N.  S.  133,  140 ;  Harrison 

Howland  v.  Shurtleff,  2  Mctcalf,  26 ;  CoUins  v.  Torrey,  7  John.  278  ;  Jackson  v, 
Wood,  12  John.  242;  Jackson  i\  Pratt,  10  John.  381  ;  C^^iles  v.  Baremore,  5  John, 
Ch.  552  ;  Inches  v.  Leonard,  12  Mass.  379 ;  Trash  v.  White,  3  Brown  C.  C.  (Per- 
kins's ed.)  291  note  (a)  and  cases  cited;  Hillary  v.  Waller,  12  .Sumner's  Vesey, 
239  ;  Ross  t.  Norvell,  1  Wash.  14  ;  Morgan  v.  Davis,  2  Harr.  &  M'Hen.  9  ;  Brew- 
er V.  Thomas,  28  Maine,  85  ;  Martin  i\  Bowker,  19  Vermont,  526 ;  31'Donald  v. 
.Sims,  3  KeUy,  383  ;  Field  v.  Wilson,  6  B.  Monroe,  479.  This  however,  would  be 
only  presumptive  proof  of  payment.  It  would  not  be  a  statute  bar.  Bacon  y. 
Mcintire,  8  Metcalf,  87,  90  ;  Joy  v.  Adams,  26  Maine,  333.  And  this  presump- 
tion of  fact  is  always  liable  to  be  controlled  by  the  evidence.  Howland  v.  Shurt- 
leff, 2  Metcalf,  26  ;  4  Kent  (6th  ed.)  189,  190  ;  Hughes  v.  Edwards,  9  Wheaton, 
489.  But  an  acknowledgment  of  the  mortgage  title  by  the  mortgagee,  by  keep- 
ing accounts,  and  iii  other  ways,  within  the  limited  period,  mamtains  the  equity  of 
redemption.  Edsell  v.  Buchanan,  4  Brown  C.  C.  (Perkins's  ed.)  254,  256,  and 
cases  cited  ;  Slee  r.  Manhattan  Co,  1  Paige,  48  ;  Fenwick  v.  Macey,  1  Dana,  279  ; 
Hughes  V.  Edwards,  9  ^\^heaton,  489  ;  Dexter  v.  Arnold,  3  Sumner,  152  ;  Marks 
V.  Pell,  1  John.  Ch.  594  ;  Demarcst  v.  Wynkoop,  3  John.  Ch.  129  ;  Hodle  v.  Hen- 
ley, 6  Madd,  181 ;  Rayner  v.  Castlee,  ib.  274  ;  Martin  i\  Bowker,  19  Vermont,  526. 
The  time  is  to  be  computed  from  the  last  period  at  which  the  jjarties  treated 
the  transaction  as  a  mortgage.  Shepperd  v.  Murdock,  3  Murphey,  218.  The 
mortgagor  cannot  defeat  the  right  of  the  mortgagee  to  enter  upon  the  land,  or 
obtain  possession  thereof,  by  showing  merely,  that  the  pei'sonal  security,  to  which 
the  mortgage  security  is  collateral,  has  become  barred  by  the  statute.  Joy  i\ 
Adams,  26  Maine,  330  ;  Thaver  v-.  Mann,  19  Pick.  535. 

(1)  See  PhiUips  i-.  Sinclair,  20  Maine,  269  ;  4  Kent  (6fh  ed.)  187 ;  Demarest  i\ 
Wynkoop,  3  John,  Ch,  135,  139;  Lamar  w.  Jones,  3  Harr,  &  M'Hen,  328. 
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interest,  or  the  interest  of  persons  claiming  under  him,  was  sought 
to  be  barred.  So  (n)  there  might  be  a  case  where  the  circumstance 
of  concealing  a  deed  would  prevent  the  statute  from  barring ;  but 
then  it  must  have  been  a  voluntary  and  fraudulent  detaining  ;  for 
to  say  that  merely  having  an  old  deed  in  one's  possession  should 
*deprive  a  man  of  the  benefit  of  the  act,  would  have  been  going  too 
far,  and  would  be  a  harsh  construction  of  a  statute  made  for  the 
quieting  of  possessions. 


22.  Thus  the  law  stood  before  the  late  important  act  of  3  &  4 
Will.  4,  c.  27.  It  is  seldom  possible  to  understand  a  law  which 
repeals  a  former  one  and  substitutes  new  provisions,  unless  we  have 
a  competent  knowledge  of  the  law  repealed.  It  has,  therefore,  in- 
dependently of  the  savings  in  the  act,  been  thought  useful  to  retain 
the  foregoing  short  account  of  the  old  law  as  a  fit  introduction  to 
the  new  one. 

Under  this  head  we  are  to  consider,  1.  What  the  act  has  abol- 
ished. 2.  The  new  period  of  nonclaim,  and  when  the  time  first 
accrues.  3.  The  savings  from  disabilities.  4.  Of  adverse  posses- 
sion. 5.  Where  the  bar  of  tenant  in  tail  extends  to  those  in  re- 
mainder. 6.  Of  bars  in  equity  (I).  7.  Of  money  charged  on 
land,  legacies,  dower,  rent  and  interest.  8.  Of  church  property 
and  of  advowsons.  9.  The  limits  of  the  act.  10.  Of  rights  of 
common,  of  way,  and  of  water,  and  of  lights  ;  and,  11.  Of  moduses 
and  exemptions  from  tithes. 

I.  What  the  Act  has  abolished. 

23.  All  real  and  mixed  actions  of  every  description  are  abolished 
after  31st  December  1834,  except  a  writ  of  dower,  quare  impedit, 
or  an  ejectment  (o)  ;  but  the  right  to  bring  real  actions  where  there 
was  no  right  of  entry,  was  saved  till  the  1st  June  1835  (p),  under 
which  saving  the  last  writ  of  right  that  can  be  maintained  has 
lately  been  tried. 

24.  And    there  is   a   further  saving  which  is  still  in  operation  : 

(«)  Per  Lord  Hardwicke  in  Llewellyn  Scho.  &  Lef,  209  ;  Bond  v.  Hopkins,  ib. 

V.  Mackworth,  Barnard.  Rep.  Cha.  445  ;  413  ;    Hovenden    v.  Lord   Annesley,  2 

15  Vin.  Abr.  126,  pi.  8  ;  2  Eq.  Ca.  Abr.  Scho.  &  Lef.  607. 

679,  pi.  9  ;  and  see  Dormer  v.  Parkhurst,  (o)  Sec.  36. 

3  Atk.  124.     See  also  Snell  v.  SUcock,  (/>)  Sec.  37  ;  and  see  the  saving  in  s. 

6  Ves.  jun.  469  ;  Bowles  v.  Stewart,  1  15,  wliich  has  ceased  to  operate. 

(I)  Whether  charities  are  within  the  statute,  see  Incorporated  Society  r.  Rich- 
ards, 1  Dru.  &  War.  258  ;  Attorney-general  v.  Perse,  2  Dm.  &  War.  67  ;  so  held 
in  Commissioners  of  Charitable  Donations  v.  AVynants,  not  yet  reported. 

[*613] 


SAVINGS.  53 

this  applies  to  cases  where,  on  the  1st  June  1835,  any  person 
whose  right  of  entry  to  any  land  shall  have  been  taken  away  by 
any  descent  cast,  discontinuance,  or  warranty,  might  maintain  any 
such  writ  or  action  as  is  abolished,  such  writ  or  action  may  be 
brought  after  that  day,  but  only  within  the  period  during  which, 
by  virtue  of  the  provisions  of  the  present  act,  an  entry  might  have 
been  made  by  the  person  bringing  such  writ  or  action,  if  his  right 
of  entry  had  not  been  so  taken  away  (y)  ;  so  that,  although  such 
*rights  are  preserved,  yet  they  are  brought,  as  to  the  period  within 
which  they  may  be  maintained,  within  the  limits  allowed  by  the 
act,  where  a  right  of  entry  exists. 

25.  And   consistently  with   this   saving,  it   is  provided   that  after 
-  the  31st  December  1833,  no  descent  cast,  discontinuance,  or  war- 
ranty, shall  toll  or  defeat   any  right  of  entry  or  action  (r),  and  thus 
this  doctrine  is  at  an  end  in  this  important  respect  (s). 

26.  Continual  or  other  claim  will  no  longer  preserve  any  right  of 
entry,  or  distress,  or  action  (t). 

27.  As  we  have  already  seen,  the  old  statutes  of  limitation  barred 
the  remedy,  but  did  not  extinguish  the  right  ;  but  now,  when  the 
remedy  is  barred  by  time,  the  right  and  title  of  the  person  in  any 
land,  rent,  or  advowson,  whose  remedy  is  taken  away,  is  extin- 
guished (m).  This  is  a  great  improvement,  and  very  much  assists 
titles  depending  upon  non-claim  (I). 

28.  Before  I  proceed  to  state  the  new  period  of  limitation,  I  may 
observe,  that  unless  where  existing  rights  are  preserved  in  the 
instances  already  pointed  out,  the  time  which  may  have  run  before 
the  passing  of  the  act,  even  where  it  has  not  barred  the  right,  will 
count  as  part  of  the  period  allowed  by  the  new  law,  and  therefore 
it  will  continue  to  run  until  it  amounts  to  the  twenty  years,  or  it 
may  be  the  forty  years,  allowed,  as  we  shall  presently  see,  by  the 
new  law. 

11.  In  regard  to  the  period  of  non-claim  (1),  and  when  the  time 
first  accrues. 

{(j)  Sec.  38.  joint-tenants,  younger  brother,  &c.,  vide 

(?•)  Sec.  39.  post. 

(s)  And  as  to  warrantv,  vide  supra,  i%  (m)  Sec.  34  ;  see  Scott  v.  Nixon,  3  Dru. 

674.                                    '  &War.  388. 
{t)  Sec.  11  ;  and  as  to  possession  by 

(I)  It  is  the  same  as  to  the  rights  of  the  Crown  ;  Tuthill  v.  Rogers,  1  Jo.  &  Lat. 
86. 

(1)  See  note  ante,  606,  607. 
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29.  After  the  31st  day  of  December  1833,  no  person  can  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent  (I),  but  within  twenty  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress  or  to  bring  such  action  first 
accrued  to  some  person  through  whom  he  claims  ;  or  if  such  right 
shall  not  have  accrued  to  any  person  through  whom  he  claims,  then 
within  twenty  years  next  after  the  time  at  which  the  right  to  make 
*such  entry  or  distress  or  to  bring  such  action  first  accrued  to  the 
person  making  or  bringing  the  same  (t)  (II). 

30.  So  that  ejectment  is  the  common  remedy,  and  twenty  years 
the  common  period  within  v/hich  to  bring  it ;  and  the  twenty  years 
run  from  the  commencement  of  a  man's  own  right  to  the  posses- 
sion, or  if  he  claims  through  another,  from  that  man's  right  to  it: 
as  to  the  latter,  the  expression  of  the  act  is  "  first  accrued  to  some 
person  through  whom  he  claims,"  and  that  is  explained  to  mean 
any  person  by,  through,  or  under,  or  by  the  act  of  whom,  the 
person  so  claiming  became  entitled  as  heir,  issue  in  tail,  tenant  by 
the  curtesy,  tenant  in  dower,  successor,  special  or  general  occu- 
pant, executor,  administrator,  legatee,  husband,  assignee,  ap- 
pointee, devisee  or  otherwise,  and  this  is  extended  to  a  title  by 
escheat  (y). 

(x)  Sec.  2.  {y)  Sec.  1. 

(I)  In  Paget  V.  Foley,  2  Bing.  N.  C.  G79,Tindai,  C.  J.  thought  it  clear  that  in 
this  section  the  word  rent  is  used  to  express  charges  for  Avhich  an  assize  would 
lie, — rents  which  are  a  charge  upon  land.  Bosanquet,  J.  said  that  the  2d  sec- 
tion appeared  to  relate  to  the  recovery  pi'  an  estate  in  the  rent.  See  s.  -i'lfpost; 
so  decided  in  Grant  v.  Ellis,  9  Mees.  &  Wcls.  113. 

(II)  The  words  and  expressions  hereinafter  mentioned,  which  in  their  ordinary 
signification  have  a  more  confined  or  a  different  meaning,  shall  in  this  act,  except 
where  the  nature  of  the  provision  or  the  context  of  the  act  shall  exclude  such  con- 
struction, be  interpreted  as  follows  ;  (that is  to  say,)  the  word  "land"  shall  extend 
to  manors,  messuages,  and  all  other  corporeal  hereditaments  Avhatsoever,  and  also 
to  tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosynary  corporation 
sole),  and  also  to  any  share,  estate,  or  interest  in  them  or  any  of  them,  whether 
the  same  shall  be  a  freehold  or  chattel  interest,  land  whether  freehold  or  copyhold, 
or  held  according  to  any  other  tenure  ;  and  the  word  "  rent"  shall  extend  to  all 
heriots,  and  to  all  services  and  suits  for  which  a  distress  may  be  made,  and  to  all 
annuities  and  periodical  sums  of  money  charged  upon  or  payable  out  of  any  land 
(except  moduses  or  compositions  belonging  to  a  spiritual  or  eleemosynary  corpora- 
tion sole)  ;  and  the  person  through  whom  another  person  is  said  to  claim  shall  mean 
any  person  by,  through,  or  under,  or  by  the  act  of  whom,  the  person  so  claiming 
became  entitled  to  the  estate  or  interest  claimed,  as  heu-,  issue  in  tail,  tenant  bj'the 
curtesy  of  England,  tenant  in  dower,  successor,  special  or  general  occupant,  execu- 
tor, administrator,  legatee,  husband,  assignee,  appointee,  devisee,  or  otherwise, 
and  also  any  person  who  was  entitled  to  an  estate  or  interest  to  which  the  person 
so  claiming,  or  some  person  through  whom  he  claims,  became  entitled  as  lord  by 
escheat ;  and  the  word  "  person"  shall  extend  to  a  body  poUtic,  corporate,  or  col- 
legiate, and  to  a  cla.-s  of  creditors  or  other  persons,  as  well  as  an  individual ;  and 
every  word  importing  the  singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  Avell  as  one  person  or  thing  ;  and  every  word  imj^ort- 
ing  the  masculine  gender,  only  shall  extend  and  be  applied  to  a  female  as  well 
as  a  male  ;  sect.  1. 
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31.  When  it  is  ascertained  with  whom  the  right  originated,  the 
next  inquiry  is  when,  in  the  words  of  the  act,  it  first  accrued. 
This  the  legislature  has  specially  provided  for  by  enacting,  that  in 
the  construction  of  the  act  the  right  to  make  an  entry  or  distress 
or  bring  -an  action  to  recover  any  land  or  rent  shall  be  deemed  to 
have  first  accrued  at  such  time  as  hereinafter  is  mentioned  ;  (that 
is  to  say,) 

32.  First,  as  to  possessions  (2;)  : — 

33.  When  the  person  claiming  such  land  or  rent,  or  some  person 
*thrbugh  whom  he  claims,  shall  in  respect  of  the  estate  or  interest 
claimed,  have  been  in  possession  or  in  receipt  of  the  "profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall  while  entitled  thereto  have 
been  dispossessed,  or  have  discontinued  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have^^rs^  accrued  at  the  time 
of  such  dispossession  or  discontinuance  of  possession,  oral  the  last 
time  at  which  any  such  profits  or  rent  were  or  was  so  received. 

34.  And  when  the  person  claiming  such  land  or  rent  shall  claim 
the  estate  or  interest  of  some  deceased  person  who  shall  have  con- 
tinued in  such  possession  or  receipt  in  respect  of  the  same  estate  or 
interest  until  the  time  of  his  death,  and  shall  have  been  the  last  per- 
son entitled  to  such  estate  or  interest  who  shall  have  been  in  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have  j^rs^ 
accrued  at  the  the  time  of  such  death  (o). 

35.  And  when  the  person  claiming  such  land  or  rent  shall 
claim  in  respect  of  an  estate  or  interest  in  possession  granted,  ap- 
pointed, or  otherwise  assured  by  any  instrument  (other  than  a  will) 
to  him,  or  some  person  through  whom  he  claims,  by  a  person  being 
in  respect  of  the  same  estate  or  interest  in  the  possession  or  receipt 
of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent,  and  no  per- 
son entitled  under  such  instrument  shall  have  been  in  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued  at 
the  time  at  which  the  person  claiming  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled  to  such  possession  or 
receipt  b}^  virtue  of  such  instrument. 

36.  In  Doe  v.  Williams  (b),  where  it  was  held,  according  to  the 
old  law,  that  possession  by  the  mortgagor  was  not  adverse  to  the 
mortgagee,  it  was  observed  by  one  of  the  learned  Judges,  that 
how  far  under  the  third  section  it  was  necessary  for  the  mortgagee 

(z)  Sec.  3.  Thompson,  6  Adol.  &  Ell.  721. 

(a)  Doe  V.  Thompson,  0  Adol.  &  Ell,  (b)  5  Adol.  &  Ell.  291 ;  see  3  Dru.  & 
632  ;  Doe  v.  Williams,  ib.  291 ;  Doe  r.     War.  116. 
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to  bring  his  action  within  twenty  years  from  the  day  of  default  he 
could  not  say  ;  he  did  not  see  his  way  at  all  (1).  If  the  third  sec- 
tion was  intended  to  comprehend  the  case  of  a  mortgagee,  it  was 
very  ill  penned  (c). 

37.  This  led  to  an  enactment  (d),  that  it  should  be  lawful  for 
any  person  entitled  to  or  claiming  under  any  mortgage  of  land 
(being  land  within  the  definition  of  the  first  section  in  the  former 
act),  to  make  an  entry  or  bring  an  action  of  law,  or  suit  in  equity, 
to  recover  such  land  at  any  time  within  twenty  years  next  after 
the  last  payment  of  any  part  of  the  principal  money  or  interest 
^secured  by  such  mortgage,  although  more  than  twenty  years  may 
have  elapsed  since  the  time  at  which  the  right  to  make  such 
entry,  or  bring  such  action  or  suit  in  equity  shall  have  first  ac- 
crued (2). 

38.  These  provisions  apply  to  cases  of  estates  in  possession  ; 
where  the  party  in  possession  is  dispossessed,  or  discontinues  such 
possession,  the  time  runs  from  such  dispossession  or  discontinu- 
ance, whether  the  claimant  claims  through  some  other  person  or 
not.  Where  the  claimant  derives  his  claim  from  another  who  is 
dead,  and  was  in  possession  at  his  death,  and  was  the  last  in  pos- 
session, the  time  runs  from  his  death  ;  and  where  the  claim  is 
originally  or  derivatively  through  an  instrument  inter  vivos,  where 
the  possession  was  in  the  grantor,  but  ended  with  him,  the  time 
runs  from  the  period  when  the  claimant,  or  the  person  under  whom 
he  claims,  became  entitled  to  the  possession. 

39.  Upon  these  provisions  a  question  of  great  importance  arose, 
viz.,  whether  these  enactments  pointing  out  when  in  the  given 
cases  the  right  shall  be  deemed  to  have  first  accrued,  excluded 
any  case  which  was  not  provided  for  by  them  altogether  from  the 
operation  of  the  2d  section,  or  in  other  words,  whether  in  such 
cases  the  twenty  years  would  bar  the  right.  The  point  arose  upon 
the  claim  of  an  annuitant  under  a  will,  who  had  never  received 
any  payment.  It  was  at  first  held  that  the  right  was  not  barred 
by  the  lapse  of  twenty  years.  No  annuity,  it  was  observed,  can  be 
recovered  by  the  2d  section  unless  within  twenty  years  after  the 
right  of  action  accrued,  but  that  section  must  be  construed  by  the 
third,  which  explains  what  is  meant  by  the  words  "  when  the  right 

(e)  lb.  p.  297,  per  Mr.  Justice  Patterson.  (d)  7  Will.  4,  &  1  Vict.  c.  28. 

(1)  Ante,  612,  note. 

(2)  See  ante  612,  note. 
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shall  first  have  accrued."  But  this  case  did  not  fall  within  either 
of  the  two  first  conditions,  and  not  within  the  third,  because  gifts 
by  will  are  expressly  excepted  (e).  The  act  as  it  stood,  therefore, 
was  considered  to  have  this  singular  operation,  that  if  one  half 
year's  annuity  had  been  received  previously  to  the  lapse  of  the 
twenty  years,  the  annuitant  would  be  barred  for  ever  by  non- 
payment during  that  period,  whereas  if  he  never  once  received  the 
annuity,  the  statute  does  not  operate  to  bar  his  claim,  even  after  a 
lapse  of  time  greater  than  twenty  years  (/). 

40.  But  this  construction  was  upon  further  consideration  aban- 
doned, and  it  was  held  that  the  second  section  contemplates  and 
provides  for  the  case  w^here  the  right  or  title  to  the  annuity  itself 
is  disputed  ;  and  the  object  of  the  third  section  is,  to  explain  and 
give  a  construction  to  the  enactment  contained  in  the  second 
clause,  as  to  "  the  time  at  which  the  right  to  make  a  distress  for 
*any  rent  shall  be  deemed  to  have  first  accrued,"  in  those  cases 
only  in  which  doubt  or  difficulty  might  occur,  leaving  every  case 
which  plainly  falls  within  the  general  words  of  the  second  section, 
but  is  not  included  amongst  the  instances  given  by  the  third,  to 
be  governed  by  the  operation  of  the  second.  A  rent  or  annuity 
created  by  a  will,  falls  therefore  within  the  second  section,  and  is 
not  excepted  out  of  it  by  the  third  section  (^),  and  consequently 
the  twenty  years  would  run  from  the  period  when  the  right  to 
distrain  for  it  first  accrued. 

41.  The  Court  of  Common  Pleas,  in  arriving  at  its  ultimate 
conclusion,  seems  to  have  embarrassed  the  construction  of  the  act, 
which  is  no  doubt  ambiguously  framed,  and  will  probably  lead  to 
much  litigation.  After  deciding  that  there  were  no  words  to 
directly  exclude  all  instances  except  those  enumerated  in  the  third 
section,  the  Court  observed,  that  the  words  "  by  any  other  instru- 
ment other  than  by  will,"  carry  the  matter  no  further  than  if  the 
third  section  had  proceeded  by  attempting  to  enumerate  every 
species  of  instrument  by  which  an  estate  in  land  or  rent  could 
have  been  granted,  and  had  omitted  to  mention  a  will,  in  which 
case  the  only  inference  that  could  be  drawn  from  such  omission 
would  have  been  that  the  case,  not  being  enumerated  in  the  third 
section,  fell  back  upon  the  general  provision  contained  in  the 
second.  Indeed  the  Court  added,  unless  this  was  held  to  be  the 
true  construction,  the  case  which   is  likely   to  occur   perhaps   with 

(e)  James  v.  Salter,  2  Bing.  N.  C.  505.         (g)  James  v.  Salter,  3  Bing,  N.  C.  344. 
(/)  2  Bing.  N.  C.  515. 

Vol.  II.  8  [*6\8] 


58  OBSERVATIONS  ON  JAMES  V.    SALTER. 

the  most  frequency,  viz.  the  devise  of  an  [a  particular]  estate  in 
possession  in  land,  or  of  an  estate  in  possession  in  a  renlcharge 
first  created  by  the  will,  would  be  altogether  unprovided  for  by 
the  statute.  For  the  third  class  of  instances  enumerated  in  section 
3,  describes  the  grant  to  be  "  by  a  person  being  in  respect  of  the 
same  estate  or  interest  [as  was  granted]  in  the  possession  or  receipt 
of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent,"  a  descrip- 
tion which  could  neither  apply  to  the  case  of  a  devise  of  a  partic- 
ular estate  in  land,  or  of  a  newly  created  rent,  for  the  devisor 
who  has  by  his  will  carved  an  estate  in  land  out  of  the  estate 
vv'hereof  he  was  seised,  can  never  be  said  to  have  been  possessed 
in  respect  of  the  same  estate  or  interest  as  that  claimed  by  the 
devisee,  still  less  can  the  devisor  who  creates  a  new  rentcharge  by 
his  will  be  said  to  have  been  in  the  receipt  of  the  rent  (h). 

42.  What  the  Court  decided  was,  that  the  case  did  not  fall 
within  the  third  section,  and  therefore  was  left  to  the  operation  of 
the  second.  The  framers  of  the  act  have  not,  it  seems,  executed 
*their  own  purpose,  for  they  no  doubt,  intended  to  enumerate  in  the 
third  section  all  the  cases  (not  afterwards  specially  provided  for) 
in  which  it  would  be  necessary  to  ascertain  when  a  right  first 
accrued  within  the  second  section,  for  otherwise,  as  we  shall  pre- 
sently see,  the  law  of  adverse  possession  would  not  be  uniform. 
But  if  the  criticism  of  the  Court  of  Common  Pleas  be  correct  in 
regard  to  the  language  of  the  third  section,  which  speaks  of  the 
same  estate  or  interest,  no  case,  although  a  grant  within  that 
section,  and  not  a  will,  would  fall  within  it,  where  a  particular 
estate  or  a  rent  was  created  by  it.  And  the  preceding  instance  in 
the  same  (third)  section,  viz.  where  the  person  claiming  shall  claim 
the  estate  or  interest  of  some  deceased  person  who  shall  have 
continued  in  such  possession  or  receipt  in  respect  of  the  same  estate 
or  interest  until  the  time  of  his  death,  would  require  the  same 
construction,  and  therefore  could  not  extend  to  a  devise  where  a 
particular  estate  in  land  or  rent  was  created.  The  words  are  no 
doubt  somewhat  difficult  to  grapple  with.  But  I  should  have 
thought  that  the  true  construction  of  the  third  section  was  this  ; 
the  first  instance  embraces  every  case  of  an  actual  possession 
followed  by  a  dispossession  or  discontinuance  of  possession.  The 
second  instance  includes  those  where  the  claimant  derives  title 
under  a  deceased  person  who  was  in  possession  till  his  death,  when 
the   possession  was  interrupted,  and  this  would,  in  my  view,  have 

(A)  Per  Tindal,  C.  J.  3  Bing.   N.  C.  553—555. 
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included  the  cases  of  both  heirs  and  devisees  where  they  were  in- 
truded upon.  The  third  instance  included  grants  inter  vivos,  where 
the  grantor  was  in  possession,  but  possession  has  not  been  acquired 
by  the  grantee.  The  fourth  instance  refers  to  future  estates,  and 
applies  to  them,  however  created,  whether  by  deed  or  will  ;  and 
this  was  the  opinion  of  the  Court  in  the  above  mentioned  case,  for 
the  words  ''  or  other  future  estates  or  interests,"  were,  they  said, 
large  enough  to  comprehend,  and  would  comprehend  all  executory 
devises  (i), 

43.  But  it  does  not  appear  to  have  been  thought  that  the  case 
of  a  rent  newly  created  by  will,  could  fall  within  the  second 
instance   in    the  third  section.     In    regard    to   the  language  of  the 

.  second  and  third  instances  in  the  thiixl  section,  as  the  ancestor, 
devisor,  or  grantor,  in  the  instances  put,  must  have  been  in  pos- 
session of  the  whole  estate  or  interest  out  of  which  the  particular 
estates,  or  the  new  rent  (which  stands  upon  the  same  footing) 
were  created,  the  claimant  might  fairly  be  considered  to  claim,  in 
the  words  of  the  second  instance,  "  the  estate  or  interest  of  a 
deceased  person  who  continued  in  possession  in  respect  of  the 
*same  estate  or  interest  until  his  death  ;  "  for  the  estate  or  interest 
which  he  does  claim,  is  part  of  and  derived  out  of  that  estate  or 
interest;  they  are  not  distinct  subjects,  but  the  same  subject 
differently  modified,  and  they  fall  clearly  within  the  intention  of 
the  act  (j).  The  expressions  in  the  third  instance  are  not  dis- 
tinguishable from  those  in  the  second  ;  and  where  the  receipt  of 
the  rent  is  spoken  of,  that  seems  to  mean  an  existing  rent  prior 
to  the  grant,  and  does  not  affect  the  question  as  to  a  rent  created 
by  the  instrument  itself,  which  may  be  deemed  an  interest  in 
the  land. 

Secondly,  as  to  reversionary  and  future  interests  (k). 

44.  When  the  estate  or  interest  claimed  shall  have  been  an  estate 
or  interest  in  reversion  or  remainder,  or  other  future  estate  or  interest, 
<tnd  no  person  shall  have  obtained  the  possession  or  receipt  of  the 
profits  of  suck  land,  or  the  receipt  of  such  rent  in  respect  of  such 
estate  or  interest,  then  such  right  shall  be  deemed  to  have  ^rsi  ac- 
crued at  the  time  at  which  such  estate  or  interest  became  an  estate  or 
interest  in  possession  (/).     And  the   words,  "  or  other  future  estates 

(i)  3  Bing.  N.  C.  554.  452, 

{j)  See  the  doctrine  as  to  covenants  (A)  Sec.  3. 

t;ntered  into  by  lessees   under  powers  {/)  See  Doe  v.  Edmonds,    6  Mees.  & 

tunning  with  the  land,  2  Sugd.  Pow,  Wels.  295. 
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or  interests,"   are  large  enough   to  comprehend,   and   would  com- 
prehend, all  executory  devises  (m). 

45.  And  when  the  person  claiming  such  land  or  rent,  or  the 
person  through  whom  he  claims,  shall  have  become  entitled  by 
reason  of  any  forfeiture  or  breach  of  condition,  then  such  right 
shall  be  deemed  to  have  first  accrued  when  such  forfeiture  was 
incurred  or  such  condition  was  broken  (1). 

46.  But  when  any  right  to  make  an  entry  or  distress  or  to  bring 
an  action  to  recover  any  land  or  rent  by  reason  of  any  forfeiture 
or  breach  of  condition,  shall  have  first  accrued  in  respect  of  any 
estate  or  interest  in  reversion  or  remainder,  and  the  land  or  rent 
shall  not  have  been  recovered  by  virtue  of  such  right,  the  right  to 
make  an  entry  or  distress  or  bring  an  action  to  recover  such  land 
or  rent  shall  be  deemed  to  have  first  accrued  in  respect  of  such 
estate  or  interest  at  the  time  when  the  same  shall  have  become  an 
estate  or  interest  in  possession,  as  if  no  such  forfeiture  or  breach 
of  condition  had  happened  (n). 

47.  And  a  right  to  make  an  entry  or  distress  or  to  bring  an 
action  to  recover  any  land  or  rent  shall  be  deemed  to  have^rs^ 
accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the  time 
at  which  the  same  shall  have  become  an  estate  or  interest  in  pos- 
session *by  the  determination  of  any  estate  or  estates  in  respect  of 
which  such  land  shall  have  been  held,  or  the  profits  thereof  or  such 
rent  shall  have  been  received,  notwithstanding  the  person  claiming 
such  land,  or  some  person  through  whom  he  claims,  shall,  at  any 
time  previously  to  the  creation  of  the  estate,  or  estates  which  shall 
have  determined,  have  been  in  possession  or  receipt  of  the  profits 
of  such  land,  or  in  receipt  of  such  rent  (o).  So  that  the  remainder- 
man is  not  bound  to  enter  for  a  forfeiture  until  his  estate  fall  into 
possession,  nor  is  his  right  affected  by  a  possession  by  him,  or  any 
person  through  whom  he  claims,  previously  to  the  creation  of  the 
estate  which  shall  have  determined. 

48.  But  several  rights  in  the  same  person  may,  contrary  to  the 
old  rule,  be  barred  without  any  new  allowance.  For  when  the 
right  to  an  estate  in  possession  is  barred  by  the  lapse  of  time,  and 
such   person  shall   at  any  time  during  the    said  period  have  been 

(m)  Per  Tindal,  C.  J.,  3  Bing.  N.  C         (n)  Sec.  4. 
654.  (o)  Sec.  5. 

(1)  Upon  the  question,  wlien  the  period  of  limitation  begins  to  run  against  a 
remainder-man,  iipon  an  entry  of  a  mortgagee  for  condition  broken  in  the  life  time 
of  the  tenant  for  life.     See  4"Kent  (6th  ed.)  188,  189. 
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entitled  to  any  other  estate,  interest,  right  or  possibility,  in  rever- 
sion, remainder  or  otherwise,  in  or  to  the  same  land  or  rent,  no 
entry,  distress  or  action  shall  be  made  or  brought  by  such  person, 
or  any  person  claiming  through  him,  to  recover  such  land  or  rent, 
in  respect  of  such  other  estate,  interest,  right  or  possibility,  unless 
in  the  meantime  such  land  or  rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate,  interest  or  right  ivhich  shall  have  been 
limited  or  taken  effect  after  or  in  defeasance  of  such  estate  or 
interest  in  possession  (p)  (1). 

49.  An  administrator  is  to  be  deemed  to  claim  as  if  there  had 
been  no  interval  of  time  between  the  death  of  the  deceased  person 
and  the  grant  of  the  letters  of  administration  (5-). 

50.  The  act  contains  special  provisions  in  regard  to  the  posses- 
sion of  tenants  (2),  and  provides  in  other  cases  where  one  man's  pos- 
session shall  or  shall  not  enure  to  the  benefit  of  others. 

51.  The  receipt  or  the  rent  payable  by  any  tenant  from  year  to 
year,  or  other  lessee,  will,  as  against  such  lessee  or  any  person  claim- 
ing under  him  (but  subject  to  the  lease),  be  deemed  to  be  the 
receipt  of  the  profits  of  the  land  for  the  purposes  of  the  act  (r). 

52.  And  when  any  person  is  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the 
right  of  the  person  entitled  subject  thereto,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  rent  will  be  deemed  to  have  first  accrued 
either  at  the  determination  of  such  tenancy,  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such  tenancy,  at  which 
*time  such  tenancy  will  be  deemed  to  have  determined  (3)  :  but  it  is 
[)rovided  that  no  mortgagor  or  cestuis  que  trust  shall  be  deemed  to 
be  a  tenant  at  will  to  his  mortgagee  or  trustee  (5). 

(p)  Sec.  20.  (s)  Sec.  7  ;  See  Doe  v.  Thompson,  5 

(q)  Sec.  6.  Adol.  &  EU.  532 ;  Doe  v.  Thompson,  (3 

(r)  Sec.  35.  Adol.  &  Ell.  721 ;  Doe  v.  Rock,  4  Mann. 

&  Gran.  30. 

(1)  According  to  the  principle  of  the  decision  in  AVells  v.  Prince,  9  Mass.  508, 
though  a  remainder-man  should  have  acquired  a  right  of  entry  in  the  life  time  of 
the  devise  for  life,  >  et  he  was  not  bound  to  avail  himself  of  it,  and  mio-ht  enter 
when  hia  second  right  accrued  bv  the  death  of  the  tenant  for  life.  See  4  Kent 
(6th  ed.)  189,  note. 

(2)  In  Jackson  v.  Schoonmaker,  4  John.  390,  402,  it  was  held  that  neither  a 
descent  cast,  nor  the  statute  of  limitations  will  affect  a  right,  if  a  particular  estate 
existed  at  the  time  of  the  disseisin,  or  when  the  adverse  possession  began,  be- 
cause a  right  of  entry  in  the  remainder-man  cannot  exist,  during  the  existence  of 
the  particular  estate  ;  and  the  laches  of  a  tenant  for  life  will  not  affect  the  party- 
entitled.  See  Jackson  v.  Sellick,  8  John.  262  ;  Jackson  r.  Johnson,  5  Cowen,  74  ; 
Stevens  v.  Winsliip,  1  Pick.  327;  WaUingford  r.  Hearl,  1-5  Mass.  471. 

(3)  See  Doe  v.  Moore,  9  Adol.  &  Ell.  N.  S.  555. 
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53.  It  was  attempted  under  this  section  to  maintain  that  a  tenant 
at  will  who  had  been  twenty  years  in  possession,  but  whose  posses- 
sion had  determined  by  his  death  before  the  act  passed,  had  acquired 
the  fee  by  force  of  the  act,  so  that  his  heir  could  recover  in  eject- 
ment against  a  person  having  no  title  (the  widow  of  the  tenant  at 
will)  ;  but  this  was  overruled  (<),  although  it  was  admitted  that  the 
case  would  have  been  quite  different  if  the  tenant  at  will  had  con- 
tinued in  possession. 

54.  The  provision  is  a  general  and  continuing  one,  and  is  not 
confined  to  cases  existing  at  the  time  the  act  passed,  although  it 
applies  to  them.  A  possession  therefore  by  a  tenant  at  will  partly 
before  and  partly  since  the  act,  or  wholly  before  the  act  where  it 
continued  until  after  the  act,  or  wholly  after  the  act,  will,  if  it 
endure  twenty-one  years  after  its  commencement,  vest  the  fee 
simple  in  the  tenant  at  will,  for  the  remedy  of  the  owner  will  not 
only  be  barred,  but  his  estate  extinguished. 

55.  And  when  any  person  is  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  from  year  to 
year  or  other  period,  without  any  lease  in  writing,  the  right  of  the 
person  entitled  subject  thereto,  or  of  the  person  through  whom  he 
claims,  to  make  an  entry  or  distress  or  to  bring  an  action  to 
recover  such  land  or  rent  will  be  deemed  to  have  first  accrued  at 
the  determination  of  the  first  of  such  years  or  other  periods,  or  at 
the  last  time  when  any  rent  payable  in  respect  of  such  tenancy  shall 
have  been  received  (which  shall  last  happen)  (u). 

56.  And  when  any  person  is  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a  lease 
in  writing,  by  which  a  rent  amounting  to  the  yearly  sum  of  20s.  or 
upwards  shall  be  reserved,  and  the  rent  reserved  by  such  lease  shall 
have  been  received  by  some  person  wrongfully  claiming  to  be 
entitled  to  such  land  or  rent  in  reversion  immediately  expectant  on 
the  determination  of  such  lease,  and  no  payment  in  respect  of  the 
rent  reserved  by  such  lease  shall  afterwards  have  been  made  to  the 
person  rightfully  entitled  thereto,  the  right  of  the  person  entitled  to 
such  land  or  rent,  subject  to  such  lease,  or  of  the  person  through 
whom  he  claims,  to  make  an  entry  or  distress  or  to  bring  an  action 
after  the  determination  of  such  lease  will  be  deemed  to  have  first 
^accrued  at  the  tinie  at  which  the  rent  reserved  by  such  lease  was 
first   so   received   by  the   person   wrongfully  claiming  as  aforesaid  ; 

(0  Doe  V.  Thompson,  6  Adol.  &  Ell.  721.        (m)  Sec.  8, 
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and  no  such  right  will  be  deemed  to  have  first  accrued  upon  the 
determination  of  such  lease  to  the  person  rightfully  entitled  (x)  (I)  (1). 

57.  No  person  is  to  be  deemed  to  have  been  in  possession  within 
the  meaning  of  the  act,  merely  by  reason  of  having  made  an 
entry  (y)  (2). 

.58.  And  where  one  or  more  of  several  persons  entitled  to  any 
land  or  rent,  as  coparceners,  joint  tenants  or  tenants  in  common, 
have  been  in  possession  or  receipt  of  the  entirety  or  more  than  his 
or  their  undivided  share  or  shares  of  such  land,  or  of  the  profits 
thereof,  or  of  such  rent  for  his  or  their  own  benefit,  or  for  the 
benefit  of  any  person  or  persons  other  than  the  person  or  persons 
entitled  to  the  other  share  or  shares  of  the  same  land  or  rent,  such 
possession  or  receipt  shall  not  be  deemed  to  have  been  the  pos- 
session or  receipt  of  or  by  such  last-mentioned  person  or  persons  (z). 
This  sets  at  rest  an  important  point  constantly  arising  between 
such  owners,  and  it  operates  by  relation  back  from  the  first  com- 
mencement of  the  separate  possession  (a)  (3). 

(x)  Sec.  9  ;  see  ex  parte  Jones,  4  You.  539  ;  11  Adol.  &  Ell.  1008  ;  Doe  v.  Hor- 

&  Coll.  466 ;  Chadwick  v.  Broadwood,  3  rocks,  1  Car.  &  Kii-.  566  ;  Burroughs  v. 

Beav.  308.  M'Creight,   1  Jones  &  Lat.   290.     [See 

(y)  Sec.  10.  Jacobs  v.  Phillips,  10  Adol.  &  Ell.  N.  S. 

(c)  Sec.  12.  130.] 

(a)  Cuiley  v.  Taylerson,  3  Per.  &  Dav. 

(I)  Another  rule  is,  that  in  case  of  a  lease,  adverse  possession  so  lis  to  bar  the 
reversioner,  docs  not  commence  till  the  expiration  of  the  term.  Where  rent  is  re- 
served on  a  lease,  we  consider  it  more  reasonable  that  the  limitation  should  run 
from  the  time  when  the  rent  began  to  be  received  by  a  person  claiming  adversely, 
so  that  there  shall  not  be  a  new  period  of  limitation  from  the  exjiiration  of  the 
lease.  The  receipt  of  rents  and  profits  is  equivalent  to  the  occupation  of  the  soil ; 
the  person  who  is  in  the  receipt  of  them  can  do  nothing  more  to  establish  his 
rights,  and  the  person  to  whom  they  are  denied  is  virtually  dispossessed.  Where 
no  rent,  or  only  a  nominal  rent,  is  reserved,  very  slight  negligence  can  be  imi^uted 
to  the  reversioner  in  merely  not  requiring  a  recognition  of  his  title  from  the  tenant, 
and  in  such  cases,  till  the  expiration  of  the  lease,  we  think  there  should  not  be  a 
commencement  of  adverse  possession  to  bar  the  landlord.  Any  rent  less  than 
twenty  shillings  a  year  may  for  this  purpose  be  considered  nominal.  1  Report  R. 
P.  Commissioners,  p.  47. 

(1)  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  3,  Tit.  31,  Prescription,  ch.  2,  §29. 

(2)  An  entry  to  avoid  the  statute  must  be  made  for  the  purpose  of  taking  pos- 
session. Jackson  v.  Schoonmaker,  4  John.  390,  402 ;  Robison  v.  Swett,  3  Greenl. 
316. 

(3)  For  the  law  upon  this  point,  as  it  existed  in  England  before  this  act,  and  as 
it  now  exists  where  the  principles  of  this  act  have  not  been  adopted;  see  1 
Cruise  Dig.  by  Mr.  Greenleaf,  vol.  2,  Tit.  20,  §14  and  notes  ;  from  wliich  it  ap- 
pears that  the  possession  and  seisin  of  one  tenant  in  common  is  the  possession  and 
seisin  of  the  other,  because  such  possession  is  not  adverse  to  the  right  of  his 
companion,  but  in  support  of  their  common  title.  Barnard  v.  Pope,  14  Mass. 
434  ;  Brown  v.  Wood,  17  Mass.  68  ;  Shumway  v.  Ilolbrook,  1  Pick.  114  ;  Cat- 
lin  V.  Kidder,  7  Vermont,  12  ;  Jackson  v.  Tibbetts,  9  Cowen,  241  ;  Knox  v.  SU- 
loway,  1  Fairf.  201  ;  Parker  v.  Proprietors  of  Locks,  &c.  3  Metcalf,  99  ;  Taylor 
V.  Cox,  2  B.  Monroe,  429  ;  Thomas  v.  Hatch,  3  Sumner,  170  ;  Clymer  v.  Dawkins, 
3  Howard  (U.   S.)  674  ;  Colburn  v.  Mason,   25  Maine,  434.     And  although  one 
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59.  And  the  possession  or  receipt  by  the  younger  brother  or 
other  relation  of  the  heir,  is  not  to  be  deemed  the  possession  or 
receipt  of  the  heir  himself  (b). 

60.  But  when  any  acknowledgment  of  the  title  of  the  person  en- 
titled to  any  land  or  rent  has  been  given  to  him  or  his  agent  in 
writing  signed  by  the  person  in  possession  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  posses- 
sion or  receipt  of  or  by  the  person  by  whom  such  acknowledgment 
*has  been  given  will  be  deemed  to  have  been  the  possession  or 
receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such 
acknowledgment  has  been  given  at  the  time^of  giving  the  same, 
and  the  right  of  such  last-mentioned  person,  or  any  person  claim- 
ing through  him,  to  make  an  entry  or  distress  or  bring  an  action 
to  recover  such  land  or  rent  will  be  deemed  to  have  first  accrued 
at  the  time  at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments  was  given  (c). 

61.  And  it  is  provided,  that  when  no  such  acknowledgment 
shall  have  been  given  before  the  passing  of  the  act,  and  the  pos- 
session or  receipt  of  the  profits  of  the  land,  or  the  receipt  of  the 
rent,  shall  not  at  the  time  of  the  passing  of  the  act  have  been 
adverse  to  the  right  or  title  of  the  person  claiming  to  be  entitled 
thereto,  then  such  person,  or  the  pei'son  claiming  through  him, 
may,  notwithstanding  the  period  of  twenty  years  before  limited 
shall  have  expired,  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  interest  at  any  time  within  five  years  next 
after  the  passing  of  the  act  (d),  which  provision,  although  very 
material  to  the  right  understanding  of  the  act,  has  now  ceased  by 
the  lapse  of  the  five  years  to  have  any  direct  operation. 

III.  Of  savings  in  cases  of  disabilities  (1). 

62.  If  at  the  time  at  which  the  right  of  any  person  to  make  an 

(b)  Sec.  13.  894 ;  cxj)arte  Harell,  3  You.  &  Coll.  617  ; 

(c)  Sec.  14  ;  see  Doe  v.  Edmonds,  6  Holmes  v.  Newlands,  11  Adol.  &  Ell. 
Mees.  &  AVels.  29o.  44  ;  3  Per.  &  Dav.    128  ;  CuUey  v.  Tay- 

(fZ)  Sec.  15  ;  see  Doe  v.  Thompson,  5  lerson,  3  Per.   &  Dav.    539  ;  O'SuUivan 

Adol.  &  Ell.  532  ;  Doer.  Williams,  ib.  v.   M'Swiney,  1   Long.  &   Town.    Ill; 

291  ;  Doe  v.  Thompson,  6  Adol.  &  EU.  Wrixon  v.   Yize,  3  Dru.   &  War.   104. 
721;  Nepeanv.  Doe,  2  Mees.  &    Wcls. 

tenant  in  common  takes  the  -whole  profits,  yet  this  does  not  diA'est  the  title  of 
his  companion.  See  Lloyd  v.  Gordon,  2  Harr.  &  M'Hen.  254  ;  Willison  v.  Wat- 
kins,  3  Peters  (IT.  S.)  51 ;  Chambers  v.  Chambers,  3  Hawks,  232.  But  one  ten- 
ant in  common  may  disseise  another  by  an  actual  ouster.  The  case  presents  a 
question  of  intention,  to  be  settled  by  the  jury,  from  the  overt  acts  proved  in  the 
case.  See  Prescott  v.  Nevers,  4  Mason,  330 ;  Parker  v.  Proprietors  of  Locks,  &c. 
3  Metcalf,  99  ;  1  Cruise  Dig.  uhi  supra. 
(1)  See  ante,  608,  in  note. 
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entry  or  distress  or  bring  an  action  to  recover  any  land  or  rent 
first  accrues  as  aforesaid  such  person  is  under  any  of  the  dis- 
abihties  hereinafter  mentioned  (that  is  to  say,)  infancy  (1),  coverture 
(2),  idiocy,  lunacy,  unsoundness  of  mind,  or  absence  beyond  seas  (3), 
then  such  person,  or  the  person  claiming  through  him,  may,  notwith- 
standing the  period  of  twenty  years  before  Hraited  has  expired, 
make  an  entry  or  distress  or  bring  an  action  to  recover  such  land 
or  rent  at  any  time  within  ten  years  next  after  the  time  at  which 
the  person  to  whom  such  right  first  accrued  as  aforesaid  ceased  to 
be  "under  any  such  disability,  or  died  (which  shall  have  first  hap- 
pened) (e)  (4). 

63.  But  even  in  case  of  disabilities,  no  entry,  distress  or  action 
can  be  made  or  brought  but  within  forty  years  next  after  the  time 
at  which  such  right  first  accrued,  although  the  person  under  dis- 
ability *at  such  time  has  remained  under  one  or  more  or  such  dis- 
abilities during   the  whole  of  such  forty  years,  or  although  the  term 

(e)  Sec.   10. 

(1)  See  Dugan  v.  Gittings,  3  Gill,  138,  cited  in  note  to  next  page  ;  Thomj^son 
V.  GaUlard,  3  Kichardson,  418. 

(2)  See  Caldwell  v.  Black,  5  Iredell,  463  ;  WiUsou  v.  Betts,  4  Uenio,  201.  But 
where  the  cause  of  action  accrues  to  the  wife  before  marriage,  her  coverture  does 
not  prevent  the  running  of  the  statute  of  limitations.  Killian  v.  Watt,  3  Mur- 
phey,  167.  A  feme  covert  is  barred  of  her  entry  upon  lands  in  New  York,  by 
twenty  years  adverse  j^ossession,  provided  her  disability  ceased  more  than  ten 
years  before  the  commencement  of  the  suit.     Willson  v.  Betts,  4  Denio,  201. 

(3)  As  to  the  meaning  of  the  expression  "  hcijond  seas,"  and  who  come  withm 
it,  see  Chitty  Contr.  (8th  Am.  ed.)  703,  in  note(l)  ;  Richardson  v.  Richardson, 
6  Ham.  (Ohio)  125  ;  2  Stark.  Ev.  (5th  Am.  ed.)  485,  note  (3)  ;  Whitney  v.  God- 
dard,  20  Pick.  304  ;  Whitlocke  v.  Walton,  2  Murphey,  23  ;  Earle  v.  M'Dowell,  1 
Dev.  16  ;  Smith  v.  Michell,  1  Rice,  316  ;  Field  v.  Dickenson,  3  Pike,  409  ;  King 
V.  Lane,  7  Missou.  241  ;  Sheve  v.  Whittlesey,  7  Missou.  473  ;  Bedford  v.  Bradford,  8 
Missou.  233  ;  M'Bride  v.  Moore,  Wright,  (Ohio)  524  ;  Whitney  v.  Webb,  10  Ohio, 
513,  from  which  it  appears  that  this  expression  is  equivalent  to  the  words  "  owi 
of  the  State" 

(4)  Under  Stat,  of  Mass.  1786,  Ch.  13,  the  ten  years  run  fi-om  the  end  of  the 
twenty,  and  so  the  limitation  was  perfect,  in  all  cases,  at  the  end  of  thirty  years, 
although  the  disability  had  not  ceased.  Melvin  v.  Locks  and  Canals  on  Merrimac 
River,  16  Pick.  161,  168  ;  S.  P.  5  Metcalf,  15,  34.  But  the  law  of  Massachusetts 
was  altered  in  this  respect  by  the  Revised  Statutes,  so  that  the  ten  years  run 
from  the  time  of  the  removal  of  the  disability,  whenever  that  may  happen.  Rev. 
Stat.  Mass.  Ch.  119,  \o.  The  disabilitcs  of  infancy,  coverture,  kmacy,  or  un- 
soundness of  mind,  are  provided  for  in  the  statutes  of  all,  or  nearly  all  of  the  States, 
of  the  Union.  Imprisonment  is  regarded  a  disability  by  the  statutes  of  many  of 
the  States,  some  of  which,  however,  confine  it  to  cases  of  crimes,  and  where  the 
term  of  imprisonment  is  for  a  less  period  than  for  life.  In  many  of  the  States 
there  is  a  provision  in  reference  to  absence  from  the  State  ;  but  in  others  this 
doe.s  not  exist.  And  in  some  of  those  States  where  this  is  recognized  as  a  disa- 
bility, it  is  restricted,  by  the  terms  of  the  statute,  to  cases  where  the  party  is 
"  out  of  the  United  States."  In  the  statutes  of  some  States  the  proviso  in  the 
text,  "absence  beyond  seas"  is  retained,  respecting  which  see  next  preceding 
note.  There  are  other  exceptions  provided  in  several  of  the  States,  all  of  which  are 
noted  in  2  Cruise  Dig.  by  Mr.  Grcenleaf,  vol.  3,  Tit.  31,  Prescription,  ch.  2,  §41 
in  note. 
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of  ten  years  from  the  time  at  which  he  ceased  to  be  under  any  such 
disabihty,  or  died,  has  not  expired  (/)  (1).  Nor  although  the  person 
under  a  disabihty  dies  without  having  ceased  to  be  under  such 
disabihty  is  any  time  beyond  the  period  of  twenty  years,  or  the 
period  of  ten  years,  allowed  by  reason  of  any  disability  of  any 
other  person  (g),  or  in  other  words,  a  succession  of  disabilities  does 
not  extend  the  time  (2). 

64.  No  part  of  Great  Britain  and  Ireland  (h),  nor  the  islands 
of  Man,  Guernsey,  Jersey,  Alderney,  or  Sark,  nor  any  island 
adjacent  to  any  of  them  (being  part  of  the  dominions  of  the  Crown) 
is  to  be  deemed  to  be  beyond  seas  within  the  meaning  of  the 
act  (i). 

IV.  Of  adverse  possession  (3), 

65.  The  real  property  commissioners  observe  in  their  first  re- 
port (k),  that  great  practical  difficulty  has  arisen  in  determining 
what  is  adverse  possession,  and  when  it  shall  be  considered  to  have 
begun.     This  must  generally,  they  add,  be  left  as  a  question  of  fact 

(f)  Sec.  17  ;  see  Doe  v.  Bramston,  3  (h)  See  ex  parte,  Harell,  3  You.  & 
Adol.  &  EU.  63.  Coll.  617. 

{g}  Sec.  18.  (i)  Sec.  19. 

{k)  Page  47. 

(1)  See  Melvin  v.  Locks  and  Canals  on  Merrimac  River,  16  Pick.  161,  168  ;  S. 
P.  5  Metcalf,  15,  34,  cited  in  note  on  next  preceding  page. 

(2)  Ante,  608,  in  note  ;  Whitney  v.  Webb,  10  Ohio,  513  ;  Carpenter  v.  Scher- 
merhorn,  2  Barbour  Ch.  Hep.  314.  Under  the  lievised  Statutes  of  Massachusetts, 
if  the  person  first  entitled  dies  during  the  continuance  of  the  disability,  those  claim- 
ing under  such  jJcrson  have  ten  years  from  such  death,  although  the  twenty 
years  shall  have  expired,  llev.  Stat.  Mass.  Ch.  119,  ^&.  But  there  is  no  allow- 
ance for  successive  disabilities,  ib.  ^^7. 

A  female  infant  who  marries  before  she  becomes  of  age,  but  after  the  right  of  ac- 
tion accrues,  is  not  protected  by  her  coverture  from  the  running  of  the  statute  of 
limitations  after  she  becomes  of  age.  Dugan  v.  Gittings,  3  GUI,  138;  Boyce  «. 
Dudley,  8  B.  Monroe,  511.  No  disabilities  are  to  be  regarded  except  such  as  ex- 
isted at  the  time  when  the  right  first  accrued.  Against  such  the  statute  does  not 
run ;  but  it  does  run  over  all  disabilities  wliich  commence  afterward.  See  Dem- 
arest  I'.  Wynkoop,  3  John.  Ch.  129,  138 — 144;  Eager  v.  Commonwealth,  4  Mass. 
182  ;  Bunce  v.  Wolcott,  2  Conn.  27  ;  Doe  v.  Barksdale,  2  Brock.  436  ;  Mercer  v, 
Selden,  1  Howard  (U.  S.)  37  ;  S.  C.  17  Peters,  37  ;  M'Farland  v.  Stone,  17  Ver- 
mont, 165  ;  Den  v.  Richards,  3  Green,  347  ;  ante,  608,  note. 

(3)  As  to  the  nature  of  adverse  possession  and  what  constitutes  it.  See  ,1 
Cruise  Dig,  by  Mr.  Greenleaf,  vol.  1,  Tit.  1,  §34  and  note,  where  the  subject  i» 
fully  and  learnedly  considered.  Story  v.  Saunders,  8  Humph.  663.  One  who  is 
in  possession  of  land  by  virtue  of  a  contract  with  the  owner  for  the  purchase  of 
it,  and  who  claims  title  to  the  land  imder  such  contract,  does  not  hold  adversely 
to  the  owner,  so  as  to  avoid  a  deed  execirtod  to  a  tloird  jjerson,  nothing  short  of 
an  unequivocal  act,  by  the  one  in  possession,  to  manifest  a  repudiation  of  the 
contract,  and  notice  of  this  to  the  owner  of  the  land,  can  be  considered  as  con- 
stituting the  possession  adverse.  Ripley  v.  Yale,  18  Vermont,  220.  Possession 
under  a  mere  contract  to  purchase  cannot  by  lapse  of  time  ripen  into  a  title  to 
land.  In  such  case  the  possession  of  the  purchaser  is  the  j^ossession  of  the  ven- 
dor. Stansbury  v.  Taggart,  3  McLean,  457.  See  Boone  v.  ChOes,  10  Peters  (U. 
S.)  224  ;  Blight  v.  Rochester,  4  ib.  506,  507. 
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for  a  jury  ;  but  there  are  some  rules  of  law,  prcBsiimptiones  juris  et 
de  jure,  which  absolutely  prevent  the  possession  from  being  con- 
sidered adverse,  and  the  expediency  of  which  is  very  questionable, 
as  they  do  not  seem  necessary  for  preserving  rightful  claims,  and 
they  greatly  impair  the  healing  tendency  of  the  statutes  of  limita- 
tion. One  of  these  rules,  they  observe,  is,  that  a  possession  which 
began  rightfully  cannot  be  considered  as  having  become  wrong- 
ful,— that  is,  adverse  as  against  the  rightful  owner, — by  being 
merely  continued  after  the  right  of  the  party  in  possession  has 
determined  (I).  It  appeared  to  them  that  it  should  be  open  to  a 
jury  to  find  that  adverse  possession  began  from  the  determination 
of  the  rightful  estate  of  the  party. 

66.  There  is  no  direct  provision  in  the  act  as  to  adverse  pos- 
session, nor  is  the  expression  used  except  in  the  15th  section, 
which,  as  we  have  seen,  saved  for  five  years  the  right  of  a  party 
existing  at  the  time  the  act  passed,  where  the  possession  or  receipt 
of  the  profits  of  the  land  should  not  have  been  adverse  to  the  right 
or  title  of  the  person  claiming  to  be  entitled  thereto,  although  the 
^twenty  years  allowed  by  the  act  should  have  expired  ;  and  several 
cases  were  saved  by  this  provision  ;  the  possession,  although  long, 
not  having  been  adverse  (I). 

67.  It  was  observed  by  Mr.  Justice  Patteson,  in  Doe  v.  Wil- 
liams (m),  that  from  the  the  language  of  the  15th  section  it  plainly 
appears  that  something  or  other  was,  after  the  act  passed,  to  be 
considered  as  adverse  possession,  which  was  not  so  before  the  act 
passed  ;  for  in  that  section  it  seemed  to  be  considered  that  the 
possession  which,  up  to  the  passing  of  the  act,  was  not  adverse  as 
the  law  then  stood,  would,  by  the  operation  of  the  act,  become  so 
on  the  very  da}^  after  the  act  passed,  and  that  by  relation  ;  other- 
wise the  provision  as  to  the  five  years  was  not  needed  to  protect 
the  right  of  the  party  against  whom  such  adverse  possession  might 
be  set  up. 

68.  And  where  a  woman  seised  in  fee  in  possession,  married,  and 
she  and  her  husband  continued  in  possession  for  some  years  after  the 
marriage,  but  more  than  forty  years  before  the  commencement  of  the 
action  they  left  the  place,  and  did  not  afterwards  exercise  any  act  of 

{l)T)oev.   WiUiams,  5  Adol.  &   Ell.     721;  see  9  Sim.   575;  11  Adol.  &  EU. 
291  ;  Doe  v.    Thompson,   ib.  532  ;   and     51  ;  1  Dru.  &  War.  289. 
see  Doe  v.   Thompson,  6  Adol.  &   EU.         (/»)  5  Adol.  &EU.  297;  and  vide  j90s<, 

pi.  69. 

(I)  This  I  apprehend  was  not  the  law. 
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ownership,  or  occupy  the  estate,  and  the  wife  died  in  1828,  and 
the  husband  in  1832,  and  her  eldest  son  brought  an  ejectment  in 
1835,  it  was  held  that  he  was  barred  by  the  statute  (n).  The 
Court  observed,  in  delivering  judgment,  that  the  fact  being  clear 
that  within  the  terms  of  the  third  section  of  the  statute,  the  plain- 
tiff's mother  was  dispossessed  or  discontinued  the  possession  or 
receipt  of  the  rents  above  forty  years  before  the  action,  the  action 
was  clearly  barred  by  the  seventeenth  section.  Some  argument 
■was  raised  on  the  question  whether  the  possession  was  adverse  or 
not,  but  the  terms  of  that  clause  are  unequivocal,  and  one  of  its 
objects  was  to  avoid  the  necessity  of  inquiring  into  facts  of  so  an- 
cient a  date.  If,  the  Court  added,  the  persons  actually  in  possession 
could  he  shown  to  have  held  under  him  through  whom  the  plaintiff 
claimed,  the  possession  of  the  former  might  he  regarded  as  the  pos- 
session of  the  latter,  but  in  this  case  there  was  not  a  single  fact 
from  which  such  an  inference  could  be  drawn  ;  on  the  contrary,  the 
departure  of  the  former  possessors  to  a  distance  without  appearing 
to  have  received  any  rent  or  made  any  demand,  was  the  strongest 
evidence  of  their  intending  to  abandon  at  once  all  occupation  and 
all  claim  of  ownership.  The  facts  of  the  husband's  tenancy  by 
the  curtesy  and  the  son's  right  of  possession  not  accruing  till  after 
*his  father's  death,  were  held  to  furnish  no  answer  to  the  positive 
enactment  of  limitation  in  the  seventeenth  clause.  Finally,  the 
Court  observed,  that  it  was  true  that  in  several  previous  cases  the 
Court  showed  a  strong  indisposition  to  presume  a  possession  ad- 
verse which  might  be  lawful,  consistently  with  the  facts  found  : 
of  those  cases  no  more  need  be  said  on  that  occasion  than  that 
they  were  not  brought  within  the  late  statute. 

69.  This,  therefore,  is  a  direct  decision  that  forty  years'  posses- 
sion, although  not  adverse  in  the  sense  of  that  expression  under 
the  old  law,  will  gain  a  title.  The  judgment  is  perhaps  not 
altogether  consistent,  for  it  was  said  that  if  the  possession  could 
be  shown  to  have  been  held  under  the  person  through  whom  the 
plaintiff  claimed,  it  might  be  regarded  as  the  possession  of  the 
latter,  which  really  is  the  doctrine  of  non-adverse  possession  (o)  ; 
but  the  rest  of  the  judgment  shows  that  the  Court  meant  to  decide 
that  "  adverse  possession  "  was  not  necessary.  And  this  is  estab- 
lished to   be  the  true   principle  by  the   case   of   Nepean  v.  Doe,  in 

(n)  Doe  r.  Bramston,  3  Adol.  &  Ell.  (o)See  Doo  ».  Harrow,  3  Adol.  & 
63  ;  qu.  whether  the  case  did  not  fall  Ell.  67,  n. ;  Doe  v.  Edgar,  2  Bing.  N.  C. 
within  the  1.5th  section.  498- 
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the  Exchequer  Chamber  (p),  where  the  Court  were  all  clearly 
of  opinion  that  the  second  and  third  sections  of  the  act  have  done 
away  with  the  doctrine  of  non-adverse  possession,  and  that,  except 
in  cases  falling  within  the  fifteenth  section,  the  question  is  whether 
twenty  years  have  lapsed  since  the  right  accrued,  whatever  be  the 
nature  of  the  possession. 

70.  And  in  a  later  case  (5-)  the  Court  of  Queen's  Bench  obser- 
ved, that  the  effect  of  the  second  section  was  to  put  an  end  to  all 
questions  and  discussions  whether  the  possession  of  lands,  he. 
be  adverse  or  not ;  and  if  one  party  has  been  in  the  actual  pos- 
session for  twenty  years,  whether  adversely  or  not,  the  claimant 
whose  original  right  of  entry  accrued  above  twenty  years  before 
bringing  the  ejectment  is  barred  by  this  section. 

71.  The  framers  of  the  act  do  not  appear  to  have  followed  out 
their  own  views  as  contained  in  the  observations  before  quoted, 
and  they  have  left  the  point  of  adverse  possession  to  be  settled  by 
the  construction  of  the  act.  The  second  section,  which  makes 
the  twenty  years  a  bar,  does  not  touch  the  question,  but  speaks 
generally  of  the  right  to  make  an  entry  or  distress.  The 
third  section,  however,  which  professes  to  state  when  that  right 
shall  be  deemed  to  have  first  accrued,  places  it  altogether  upon 
possession  or  receipt  of  the  rents :  in  the  first  instance  there 
put,  the  right  commences  at  the  time  of  dispossession  or  discon- 
tinuance *of  possession,  or  at  the  last  time  at  which  any  rents  or 
profit  were  received,  and  the  other  instances  are  of  similar  import. 
The  17th  section,  which  makes  forty  years  a  bar  even  where  there 
have  been  or  are  disabilities,  depends,  as  far  as  this  question  of 
adverse  possession  is  concerned,  upon  the  previous  provisions. 
The  third  section  makes  non-possession  or  non-receipt  of  the  pro- 
fits the  commencement  of  the  bar,  then  certain  allowances  are 
made  for  disabilities,  but  the  time  is  not  extended  beyond  forty 
years  (r). 

72.  As  possession  or  receipt  of  profits  is  thus  made  necessary  to 
prevent  time  from  running  against  the  owner,  it  became  necessary 
to  lay  down  some  rule  as  to  the  occupation  of  tenants,  particularly 
of  tenants  at  will.  This  was  accomplished,  as  we  have  seen,  in 
the  case  of  possession  by  a  tenant  at  will,  by  making  the  right  of 
the  person  entitled  subject  thereto,  to  bring  an  action  or  make  an 

{p)  2  Mees.  &  Wels.  894.  (r)  See  Scott  v.  Nixon,  3  Dru.  &  War. 

(?)    CuUey   V.   Tavlerson,   3   Per.    &     388. 
Dav.  539. 
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entry  or  distress,  to  commence  either  at  the  determination  of  such 
tenancy  or  at  the  expiration  of  one  year  next  after  the  commence- 
ment of  such  tenancy,  at  which  time  such  tenancy  is  to  be  deemed 
to  have  determined:  which,  as  we  have  before  suggested,  seems 
to  make  the  time  run,  at  the  latest,  at  the  expiration  of  such  one 
year  (s)  (1).  In  the  case  of  a  tenant  from  year  to  year,  or  for  any 
other  period  without  any  lease  in  writing,  the  time  runs  from  the 
determination  of  the  first  of  such  years  or  other  periods,  or  at  the 
last  time  when  any  rent  shall  have  been  received,  which  shall  last 
happen  (t).  But  the  receipt  of  rent  payable  by  any  tenant  from 
year  to  year  or  other  lessee,  is,  as  against  such  lessee,  or  any 
person  claiming  under  him  (but  subject  to  the  lease),  the  receipt 
of  the  profits  of  the  land  within  the  act  (u). 

73.  An  acknowledgment  of  title  in  writing  makes  the  possession 
of  the  person  making  the  acknowledgment  the  possession  of  the 
person  to  whom  it  is  made,  but  the  time  will  run  from  the  period 
at  which  such  acknowledgment  or  the  last  of  such  acknowledg- 
ments, if  more  than  one,  was  given  (x). 

74.  These  provisions  place  landed  proprietors  in  danger  of 
rapidly  losing  portions  of  their  property,  particularly  where  they 
have  allowed  friends  or  dependents  to  occupy  parts  without  pay- 
ment of  any  rent.  In  many  such  cases  the  statute  will  be  found 
to  have  transferred  the  fee  simple  to  the  occupier.  Where  twenty 
years  have  not  already  elapsed,  written  acknowledgments  of  title 
should  be  immediately  obtained  from  all  such  occupiers.  And  in 
*every  case  in  which  one  person  allows  another  to  occupy  any  part 
of  his  estate  without  paying  rent,  or  to  receive  any  part  of  his 
rents  without  account,  not  only  should  he  obtain  a  written  acknowl- 
edgment of  title  to  be  signed  by  such  person,  but  he  should  require 
a  renewal  of  it  every  year,  just  as  he  would  payment  of  rent,  for 
oddly  enough  the  time  begins  to  run  against  the  owner,  the  moment 
after  the  person  in  possession  has  acknowledged  his  title,  so  that 
even  where  an  annual  acknowledgment  is  taken,  with  the  excep- 
tion of  a  momentary  interval,  time  is  always  running  against  the 
owner,  although  every  renewed  acknowledgment  renders  it  neces- 
sary to    begin  a  new  computation.     If  an   acknowledgment   were 

(s)  Sec.  7.  (a;)  Sec.  14  ;  see  Incorporated  Society 

(t)  Sec.  8.  V.  Richards,  1  Dru.  &  War.  258. 

(m)  Sec.  35. 

(1)  See  Doe  r.  Moore,  9  Adol.  &  Eli.  N.  S,  555. 
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postponed  for  five  or  ten   years,  it  would   probably    escape  recol- 
lection altogether. 

75.  In  the  case  of  an  actual  lease  in  writing  at  a  rent  not  less 
than  20s.,  a  receipt  of  rent  by  a  stranger  is  made  equivalent  to  an 
actual  possession  by  him,  contrary  to  the  former  rule,  that  a  receipt 
of  rent  was  no  ouster,  as  no  man  could  by  wrong  have  my  right  (y). 
But  this  provision  does  not  include  other  leases  in  writing,  nor  was 
it  intended  it  should  (z),  and  they  therefore  are  still  obnoxious  to 
the  old  rule,  and  consequently  in  such  cases  the  mere  receipt  of 
the  rent  by  a  third  person  will  not  of  itself  operate  adversely  to 
the  real  owner. 

76.  The  clause  which  regards  tenancies  at  will,  provides  that 
.the  time  shall  run  either  from  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  commsncenient  of 
such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined  ;  which  no  doubt  meant,  that  if  it  do  not  sooner 
determine,  it  shall  be  taken  to  have  determined  at  the  end  of  one 
year  (a)  ;  but  a  question  may  perhaps  be  raised,  whether  if  a 
tenancy  from  year  to  year  actually  determine  by  the  death  of  the 
tenant, — for  example,  wiliiin  the  twenty  years, — the  time  is  not  to 
run  from  that  determination,  although  if  it  do  not  otherwise  de- 
termine, the  time  is  to  be  computed  from  the  end  of  one  year  from 
the  commencement  of  the  tenancy  :  for  when  a  tenancy  at  will 
determines,  there  is  nothing  in  law  to  connect  it  with  a  new 
tenancy  at  will  or  at  sufferance,  or  whatever  it  may  be,  created  by 
the  entry  of  another  person,  and  therefore  the  act  may  in  the 
clause  referred  to  be  considered  to  contemplate  cases  where  the 
possession  has  continued  in  the  same  person  (h). 

77.  If  this  be  not  so,  and  a  tenant  at  will  can  during  the  twenty 
*years  transfer  his  interest  to  another,  either  by  act  inter  vivos  or 
by  will  or  transmit  it  to  his  family,  wdiich  it  seems  must  happen 
if  the  time  is  to  run  generally  from  the  end  of  tlie  year,  what,  it 
may  be  asked,  is  the  nature  of  his  estate,  chattel  or  freehold  ? 
This  difficulty  would  arise  from  giving  to  a  possession  really  not 
adverse,  the  operation  of  an  adverse  possession. 

78.  The  decision  in  James  v.  Salter  (c)  withdraws  from  the 
operation  of  the  third  section  cases  of  the  creation  of  rents,  for 
example,  by  will,  and  the    principle   of  the  decision   would,  as  we 

(y)  Sec.  9.  (b)  See  6  Adol,  &  EU.  72;) ;  but  the 

(;)  See  n.  (1),  p.  n23,  supra.  observation  was  perhaps  confined  to  the 

(rt)  See  the  provision  in  the  8th  sec.       case  before  the  Court. 

(c)  Supra,  p.  617,  pi.  39. 
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have  seen,  if  followed  up,  exclude  from  the  operation  of  that 
section  all  particular  estates  not  clothed  with  possession,  whether 
created  by  deed  or  will.  But  to  whatever  extent  the  case  may  be 
followed,  the  question  is,  how  far  will  the  doctrine  of  adverse  pos- 
session apply  ?  Cases  will  be  included  in  the  second  section, 
although  excluded  from  the  third,  and  all  the  general  provisions 
in  the  act  relating  to  possession  by  tenant  at  will,  from  year  to 
year,  by  lessees  for  years  by  writing,  and  the  like,  will  equally 
apply  to  them  ;  but  it  should  seem  that,  where  the  new  law  is 
silent,  a  possession  in  such  cases  which  would  not  have  been 
adverse  before  the  act,  will  not  now  have  that  operation.  This  of 
course  would  be  a  surprise  upon  the  framers  of  the  act. 

79.  It  should  be  kept  in  view,  that  forty  years  are  not  a  bar 
against  all  the  world.  The  twenty  years  form  the  regular  bar, 
and  the  savings  are  the  exception,  and  the  forty  years  run  only  in 
the  case  of  disabilities,  in  even  which  case  not  more  than  forty 
years  are  allowed.  But  the  twenty  years  run  only  from  the  time 
when  the  right  first  accrued,  and  that  in  the  case  of  a  remainder, 
for  example,  is  not  until  it  falls  into  possession,  which  event,  in 
the  common  case  of  an  estate  for  life  with  a  remainder  over,  may 
not  happen  within  forty  years  of  its  creation  (1). 

80.  The  decision  in  Doe  v.  Bramston  (d)  may  be  held  to  govern 
a  case  which  frequently  occurred  before  fines  and  recoveries  were 
abolished,  and  will,  no  doubt  still  often  arise.  I  allude  to  a 
conveyance  by  husband  and  wife  of  her  fee-simple  estate  by  a 
conveyance  not  operative  to  bind  her  :  the  operation  of  such  a 
conveyance  was,  to  pass  the  husband's  interest  in  his  marital 
right,  or  as  tenant  by  the  curtesy,  as  the  case  might  be,  and  the 
wife  or  her  heir  was  entitled  to  recover  upon  the  determination  of 
that  estate,  from  which  time,  but  not  before,  time  ran  against 
them  (e).  It  may  be  considered  difficult  to  distinguish  that  case 
from  Doe  v.  Bramston,  where  the  possession  follows  the  convey- 
ance, *for  that  decision  has  established  that  a  married  woman  is 
within  the  first  case  provided  for  by  the  third  section,  and  there- 
fore time  will  run  against  her  if  she  and  her  husband  discontinue 
the  possession  ;  and.  although  she  is  from  her  disability  within 
the  savings,  yet  that  her  right  will  not  endure  beyond  forty  years, 
notwithstanding  that  her  husband  himself  lived  beyond  that  period  ; 

(fZ)  Sitjjra,  p.  62G,  pi.  68  ;  1  Coll.  14  ;  Jurapsen  v.  Pitchers,  13  Sim.  327. 
(e)  liavald  v.  Russell,  You.  9. 

(1)  See  ante,  621,  in  note. 
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her  right  was  not  considered  to  be  saved  by  the  continuance  of  his 
estate  by  the  curtesy,  and  adverse  possession,  in  the  old  sense,  was 
not  deemed  requisite.  Now  in  the  case  supposed,  the  wife  would 
equally  quit  the  possession,  and  her  rights  would  be  saved  to  the 
same  extent,  viz.  for  forty  years  ;  and  it  certainly  is  difficult,  con- 
sistently with  the  above  decision,  to  allow  her  any  further  time. 
But  still,  although  now  adverse  possession  is  not  necessary,  there 
is  a  marked  distinction  between  a  conveyance  and  a  mere  vacant 
possession  ;  for  after  the  conveyance  the  husband  could  not  enter 
against  his  own  act,  and  the  wife  would  have  no  right  to  do  so  in 
respect  of  her  estate,  so  that  she  might  be  barred  altogether  if  her 
husband  lived  beyond  forty  years  without  having  had  any  power 
to  recover.  It  may  well  be  held  therefore,  that  where  there  is  a 
conveyance,  the  case  is  not  governed  by  that  of  Doe  v.  Bramston  (1). 

V.  Where  the  bar  of  tenant  in  tail  extends  to  those  in  re- 
mainder. 

81.  When  the  right  of  a  tenant  in  tail  has  been  barred  by  rea- 
son of  the  action,  &;c.  not  having  been  made  or  brought  within 
the  period  before  limited,  no  entry,  distress  or  action  can  be  made 
or  brought  by  any  person  claiming  any  estate,  interest  or  right 
which  such  tenant  in  tail  might  lawfully  have  barred  {/)• 

82.  And  when  a  tenant  in  tail  has  died  before  the  expiration  of 
the  period  before  limited,  no  person  claiming  any  right  which  such 
tenant  in  tail  might  lawfully  have  barred  can  make  an  entry  or 
distress  or  bring  an  action  but  within  the  period  during  which,  if 
such  tenant  in  tail  had  so  long  continued  to  live,  he  might  have 
made  such  entry  or  distress  or  brought  such  action  {g). 

83.  And  when  a  tenant  in  tail  has  made  an  assurance  which 
does  not  operate  to  bar  an  estate,  to  take  effect  or  in  defeasance 
of  his  estate  tail,  and  any  person  is  by  virtue  of  such  assurance,  at 
the  time  of  the  execution  thereof,  or  at  any  time  afterwards,  in 
possession  or  receipt  of  the  profits  of  such  land,  or  in  the  receipt 
of  such  rent,  and  the  same  person,  or  any  other  person  whatsoever 
(other  than  some  person  entitled  to  such  possession  or  receipt  in 
respect  of  an  estate  which  shall  have  taken  effect  after  or  in  defea- 
sance *of  the  estate  tail),  continues  or  is  in  such  possession  or  receipt 
for  the  period  of  twenty  years  next  after  the  commencement  of  the 
time  at  which  such  assurance,  if  it  had  then  been  executed  by  such 

if)  Sec.  21.  (<7)  Sec.  22. 

(1)  See  Melvin  v.  Locks  and  Canals  on  Merrimac  River,  16  Pick.  137,  161  ;  5 
Metcalf,  13,  34  ;  ante,  624.  note. 
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tenant  in  tail  or  the  person  who  would  have  been  entitled  to  his 
estate  tail  if  such  ussarunce  had  not  been  executed,  would,  without 
the  consent  of  any  other  person,  have  operated  to  bar  such  estate  or 
estates  as  aforesaid,  then  at  the  expiration  of  such  period  of  twenty 
years  such  assurance  will  be  effectual  as  against  any  person 
claiming  any  right  to  take  effect  after  or  in  defeasance  of  such 
estate  tail  (A). 

84.  One  of  the  propositions  of  the  real  property  commissioners 
was,  that  on  any  alienation  by  tenant  in  tail  by  any  assurance  not 
operating  as  a  complete  bar  to  the  estate  tail,  and  all  estates,  rights 
and  interests  limited  to  take  effect  on  the  determination  or  in  dero- 
gation of  the  estate  tail,  possession  under  such  assurance  should 
have  the  same  effect  in  barring  the  estate  tail,  and  all  estates,  rights 
and  interests  limited  to  take  effect  on  the  determination  or  in  dero- 
gation of  the  estate  tail,  as  if  such  possession  had  been  adverse  to 
the  said  estate  tail,  or  to  the  said  estates,  rights  and  interests  (^). 
In  their  preliminary  observations  their  proposition  v/as,  that  where 
there  had  been  an  adverse  possession  for  twenty  years,  under  a  base 
fee,  created  by  tenant  in  tail,  the  remainders  over  and  the  reversion 
should  be  barred  in  ihe  same  manner  as  if  a  recovery  had  been 
duly  suffered  (k). 

85,  These  intentions  were  carried  into  effect  by  the  enactment 
in  the  23d  section  before  quoted  ;  which  requires  a  possession  or 
receipt  for  twenty  years  next  after  the  commencement  of  the  time 
at  which  such  assurance,  if  it  had  then  been  executed  by  the  tenant 
in  tail,  or  the  person  who  would  have  been  entitled  to  his  estate 
tail  if  such  assurance  had  not  been  executed,  would,  without  the 
consent  of  any  other  person,  have  operated  to  bar  such  estate  or 
estates  as  aforesaid,  at  the  end  of  which  twenty  years  such  assurance 
is  made  effectual  against  any  claimant  after  or  in  defeasance  of 
such  estate  tail.  The  assurance  referred  to  is  the  one  made  by  the 
tenant  in  tail.  The  operation  of  the  clause,  therefore,  is  not  strictly 
to  make  time  a  bar,  but  to  make  time  give  a  full  operation  to  the 
assurance  executed  by  the  tenant  in  tail. 

The  clause  is  framed  with  reference  to  the  new  plan  of  assurance 
by  the  substitution  for  recoveries  act,  to  which  it  plainly  refers, 
and  there  is  no  objection  in  point  of  law  to  an  earlier  statute  opera- 
ting on  a  later.  The  effect  of  the  clause  therefore  is,  that  where 
tenant  in  tail  executes  a  deed  enrolled  under  the  later  act,  which 
*for  want  of  the  consent  of  the  protector,  operates  only  to  create  a 

(h)  Sec,  23.  (0  1  Rep.  79  ;  Propos.  15.  {k)  1  Rep,  4G. 
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base  fee,  under  which  possession  is  obtained,  the  title  will  become 
good  against  those  in  remainder  at  the  end  of  twenty  years  from 
the  period  when  the  tenant  in  tail,  or  his  issue,  could  without  the 
consent  of  any  third  person  have  barred  the  remainders  over  under 
the  substitution  for  recoveries  act.  But  this  operation  will  not  be 
effected  if  the  assurance  already  executed  would  not,  if  then 
executed  without  consent,  have  operated  to  bar  the  estates  in 
remainder.  It  will  be  necessary  therefore,  in  all  such  cases,  to 
ascertain  that  the  assurance  was  duly  made  and  enrolled. 

86.  This  clause  it  is  apprehended  has  not  a  retrospective  opera- 
tion :  it  could  hardly  be  held  to  apply  to  a  case  where  the  twenty 
years  had  wholly  elapsed  before  the  passing  of  the  act,  because 
not  only  the  language  of  the  section  does  not  embrace  such  a  case, 
but  the  substitution  for  recoveries  act,  as  we  have  seen,  makes  good 
defective  fines  and  recoveries,  where  such  was  the  intention,  and 
gives  confirmation  in  certain  cases  in  express  words  to  voidable 
estates  already  created,  or  thereafter  to  be  created  by  tenant  in 
tail  (Z). 

And  where  a  base  fee  has  been  created  before  the  new  statute  of 
limitations,  but  the  twenty  years  have  not  run,  the  case  does  not 
seem  to  fall  within  the  section,  because  if  the  base  fee  were,  as  it 
is  probable,  created  by  a  fine,  that  assurance  would  not,  as  an 
assurance,  at  any  period  have  operated  to  bar  the  remainders  (for 
nonclaim  upon  a  fine  is  not  now  in  question)  ;  and  if  it  were  a  re- 
covery, still  that  could  have  no  new  operation,  for  that  assurance 
could  not,  since  the  substitution  for  recoveiies  act,  be  made  at  all, 
and  the  terms  of  the  section  require  that  such  assurance,  if  then 
executed,  would  have  operated  to  bar  such  estates.  Besides,  the 
language  of  the  section  is  not  retrospective  :  *'  when  a  tenant  in 
tail  shall  have  made  an  assurance,  &£c.,  and  any  person  shall,  at 
the  time  of  the  execution,  or  at  any  time  afterwards,  be  in  posses- 
sion, &:c."  And  the  clause  speaks  only  of  consent  of  another 
person,  manifestly  referring  to  a  protector,  and  does  not  speak  of  a 
person  whose  concurrence  was  necessary  in  making  a  tenant  to  the 
pracipe.  If  it  had  been  intended  to  extend  the  clause  to  such  a 
case,  it  can  hardly  be  supposed  that  such  an  inartificial  mode  of 
expressing  that  intention  would  have  been  adopted. 

87.  Base  fees  are  frequently  created,  but  it  is  seldom,  if  they  do 
not  quickly  determine,  that  they  are  not  enlarged  into  pure  fees. 
I  do  not  remember  more  than  one  instance  of  a  conveyance  by  way 

(I)  Supra,  p.  572,  57-i. 
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of  transfer  of  a  base  fee  actually  in  existence  ;  and  it  rather  seems, 
*that  those  created  before  the  act  by  tenant  in  tail  in  possession  are 
by  another  section  rendered  unassailable.  It  may  be  assumed 
generally,  that  whenever  such  a  tenant  in  tail  created  a  base  fee, 
he  discontinued  the  remainder  or  reversion,  and  turned  it  to  a  right, 
and  therefore  the  remainder-man  or  reversioner  was  driven  to  his 
formedon  upon  the  determination  of  the  estate  tail.  Now  the  act 
abolishes  all  such  real  actions,  and  contains,  as  we  have  seen,  but 
two  savings,  one  allowing  real  actions  to  be  brought  before  the 
1st  June  1835,  which  has  now  ceased  to  operate,  and  the  other, 
that  when,  on  the  \st  June  1835,  any  person  whose  right  of  entry 
shall  have  been  taken  away  by  any  descent  cast,  discontinuance, 
or  warranty  might  maintain  any  such  suit  or  action  (which  includes 
formedon),  such  suit  or  action  may  be  brought  after  1st  June  1835, 
but  only  within  the  time  allowed  by  this  act  (m).  If,  therefore,  a 
base  fee  had  still  continuance  on  the  1st  June  1835,  yet  a  remain- 
der-man whose  right  of  entry  had  been  taken  away  by  discon- 
tinuance might  not  maintain  any  such  suit  or  action  until  the 
determination  of  the  base  fee,  and  consequently  it  seems  that  his 
remedy  is  taken  away  by  the  thirty-sixth  section,  which  abolishes 
real  actions,  and  is  not  saved  by  the  subsequent  sections.  This, 
probably,  was  not  the  intention  ;  but  if  the  act  was  intended  to 
save  to  such  persons  the  same  right  as  to  time  as  was  given  to 
those  whose  right  of  entry  had  not  been  taken  away,  that  might 
have  been  clearly  expressed,  although  it  had  been  deemed  proper 
still  to  leave  such  persons  to  their  real  action.  A  statute,  how- 
ever, which  allowed  only  six  months  to  present  claimants  to  bring 
real  actions,  might  consistently  with  that  provision  take  away  all 
power  to  bring  such  an  action  where  no  present  right  existed. 
Still  this  would  leave  the  question  open  as  to  base  fees,  where  there 
was  no  discontinuance. 

88.  A  voidable  fee,  as  where  a  tenant  in  tail  has  conveyed  by 
lease  and  release  to  one  in  fee,  stands  upon  a  different  footing. 
The  substitution  for  recoveries  act  provides  for  its  confirmation  in 
certain  cases,  as  we  have  seen,  but  if  it  be  not  confirmed,  the  right 
of  the  issue  to  avoid  it  would,  it  should  seem,  be  governed  by  the 
second  section,  unaffected  by  the  third  section  ;  whereas  if  the 
remainder-man  or  reversioner,  whose  right  of  entry  was  not  taken 
away,  seek  to  recover  the  estate,  his  right  would  be  governed  by 
the   second   section   and   that   branch   of  the   third   section   which 

{m)  Sec.  38, 
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relates  to  future  estates  ;  but  in  either  case  it  is  apprehended  that 
the  provisions  relating  to  disabilities  would  apply  to  the  claim- 
ant (w).  For,  although  no  doubt  the  third  section  was  intended  to 
*describe  all  the  cases  which  could  fall  within  the  second,  yet  as  it 
has  not  that  effect,  and  still  the  second  section  is  in  full  operation, 
there  is  no  reason  why  the  savings  in  the  act  should  not  apply  to 
cases  within  the  second  section,  although  they  may  not  be  governed 
by  the  third.  The  second  section  speaks  of  the  right  first  accruing, 
although  it  does  not  define  when  the  right  first  accrues,  and  it  is 
left  therefore  to  the  law  to  mark  the  period  where  the  case  does  not 
fall  within  the  third  section.  Yet  the  sixteenth,  seventeenth,  and 
eighteenth  sections,  which  refer  to  persons  under  disabilities  when 
the  time  shall  have  first  accrued  as  aforesaid,  apply  as  forcibly  to 
cases  within  the  second  section  only,  as  to  those  within  that  section 
and  also  within  the  third  section. 

VI.  Of  bars  in  equity  (1). 

89.  After  the  said  31st  day  of  December  1833  suits  in  equity 
are  confined  to  the  period  allowed  for  actions  at  law  (o)  ;  and  when 
any  land  or  rent  is  vested  in  a  trustee  upon  any  express  trust,  the 
right  of  the  cestui  que  trust,  or  any  person  claiming  through  him, 
to  bring  a  suit  against  the  trustee,  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent,  will  be  deemed  to  have  first 
accrued  at  and  not  before  the  time  at  which  such  land  or  rent  shall 
have  been  conveyed  to  a  purchaser  for  a  valuable  consideration,  and 
shall  then  be  deemed  to  have  accrued  only  as  against  such  pur- 
chaser and  any  person  claiming  through  him  (  p).  But  in  every 
case  of  a  concealed  fraud  the  right  of  any  person  to  bring  a  suit  in 
equity  for  the  recovery  of  any  land  or  rent  of  which  he,  or  any 
person  through  whom  he  claims,  may  have  been  deprived  by  such 
fraud,  will  be  deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  fraud  shall  or  with  reasonable  diligence  miffht 
have  been  first  known  or  discovered  ;  but  no  owner  of  lands  or 
rents  can,  under  this  provision,  have  a  suit  in  equity  for  the  reco- 
very of  such  lands  or  rents,  or  for  setting  aside  any  conveyance  of 
such  lands   or  rents,  on    account   of  fraud,  against  any   bona  fide 

(n)  Sec.  16—18.  son,  ib.  688  ;  Dillon  v.  Cruise,  3  Ir.  Eq. 

(o)  Sec.  24 ;  Wiixon  v.  Vize,  3  Dru.  Rep.  70  ;  Thompson  v.  Simpson,  1  Dru. 

&  War.  104.  &  War.  459  ;  Attorney-general  v.  Flint, 

{p)  Sec.  25 ;  see  Salter  v.  Cavanagh,  4  Hare,  147  ;  Law  v.  Bagwell,  4  Dm. 

1  Dru.  &  Walsh,  668  ;  Burne  v.  Eobin-  &  War.  398. 


(1)  See  ante,  610  to  612,  in  note. 
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purchaser  for  valuable  consideration  who  has  not  assisted  in  the 
commission  of  such  fraud,  and  who  at  the  time  that  he  made  the 
purchase  did  not  know  and  had  no  reason  to  believe  that  any  such 
fraud  had  been  committed  (7). 

90.  Upon  which  provisions  it  has  been  observed,  that  the  statute 
intended  to  put  an  end  altogether  to  the  discretion  of  courts  of 
*equity  in  those  cases  in  which  they  had  before  acted  by  analogy 
to  the  time  limited  at  law.  That  was  an  analogy  founded  both  in 
law  and  good  sense,  but  it  no  longer  remains  in  the  discretion  of 
the  Court,  but  is  incorporated  in  the  statute  (r)  (1). 

91.  It  has  been  held  that  filing  a  bill,  though  no  subj)oena  be 
served,  is  sufficient  to  prevent  the  operation  of  the  statute  of  limi- 
tations (s). 

92.  The  appointment  of  a  receiver  by  the  Court  does  not  pre- 
vent the  bar  under  the  statute  against  a  stranger  ;  but  such  an 
appointment  prevents,  at  least  in  equity,  time  from  running  in 
/flfvor  of  a  stranger  to  a  suit  (t). 

93.  The  act  does  not  interfere  with  any  rule  or  jurisdiction  of 
courts  of  equity  in  refusing  relief  on  the  ground  of  acquiescence  or 
otherwise  to  any  person  whose  right  to  bring  a  suit  may  not  be 
barred  by  the  act  (u). 

94.  The  existing  rule  as  to  mortgagees  in  possession  is  adopted. 
The  mortgagor  is  to  be  barred  at  the  end  of  twenty  years  from 
the  time  of  taking  possession  or  from  the  last  written  acknow- 
ledgment ;  and  when  there  shall  be  more  than  one  mortgagor, 
such  acknowledgment,  if  given  to  any  of  such  mortgagors,  or  his 
or  their  agent,  will  be  effectual  ;  but  where  there  is  more  than  one 
mortgagee,  such  acknowledgment,  signed  by  one  or  more  of  such 
mortgagees,  will  be  effectual  only  as  against  the  party  or  parties 
signing  as  aforesaid  ;  and  where  such  of  the  mortgagees  as  have 
given  such  acknowledgment  are  entitled  to  a  divided  part  of  the 
land  or  rent  comprised  in  the  mortgage,  or  some  interest  therein, 
and  not  to  any  ascertained  part  of  the  mortgage  money,  the  mort- 
gagor or  mortgagors  will  be  entitled  to  redeem  the  same  divided 
part  of   the  land  or  rent  on    payment,  with  interest,  of  the  part  of 

(q)    Sec.    26  ;    Lewis   v.   Thomas,    3  War.  295  ;  Forster  v.  Thompson,  4  Dru. 

Hare,  26.  &  War.  303. 

(r)   Berrington   v.  Evans,   1    You.  &         {t)  Wrixon  v,  Yize,  3  Dru.  &  War. 

Coll.  43-1.  123. 

(s)  Boyd  V.  Higginson,  1  Flan.  &  Kel.         {u)  Sec.  27. 
603;  Harrison   v.   Duignan,   2   Dru.  & 

(1)  See  ante,  610  to  612,  in  notes. 
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the  mortgage  money  which  bears  the  same  proportion  to  the 
whole  of  the  mortgage  money  as  the  value  of  such  divided  part  of 
the  land  or  rent  bears  to  the  value  of  the  whole  of  the  land  or  rent 
comprised  in  the  mortgage  (x)  (1). 

VII.  Of  money  charged  on  land,  legacies,  dower,  rent,  and 
interest. 

95.  After  the  said  31st  day  of  December  1833,  no  action  or 
suit  or  other  proceeding  can  be  brought,  to  recover  any  money 
*secured  upon  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy  (2), 
but  within  twenty  years  next  after  a  present  right  to  receive  the 
same  has  accrued  to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless  in  the  meantime  some  part  of  the 
principal  money,  or  some  interest  thereon,  has  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been  given  in 
writing,  signed  by  the  person  by  whom  the  same  shall  be  payable, 
or  his  agent,  to  the  person  entitled  thereto  or  his  agent ;  and  in 
such  case  the  twenty  years  are  to  run  from  such  payment  or 
acknowledgment  (y)  ;  which  provision  relates  not  to  the  land,  but 
to  actions  brought  to  recover  the  money  ;  and  those  actions,  in 
the  case  of  mortgages,  are  either  upon  the  covenant  usually  in- 
serted in  the  mortgage  deed  or  on-  the  bond  which  commonly 
accompanies  it  (z)  ;  but  still  it  has  been  held  that  this  part  of  the 
statute  may  be  pleaded  to  a  bill  of  foreclosure,  which,  it  is  said,  in 
effect  is  a  proceeding  for  the  recovery  of  the  money  secured  by  the 
mortgage  (a). 

96.  The  statute  says  that  such  a  claim  shall  not  be  made  after 
twenty  years  unless  in  the  meantime  some  part  of  the  money, 
either  principal  or  interest,  shall  have  been   paid,  or  some  acknow- 

(x)   Sec.    28  ;  Browne  v.   Bishop    of  ton,   ib.    456  ;  Morrougli  v.    Po-\vcr,   1 

Cork,  1  Dru.  &  Walsh.   700  ;  Hyde  v.  Long.  &  Town,  644,  as  to  8  Geo.  I,  c.  4, 

Dallaway,  2  Hare,  528.  Ir. ;  Wrixon  v.  Vize,  3  Dru.  &  War.  104  ; 

(y)  Sec.  40;  see  Phillipo  v.  Munnings,  Christian  v.    Devereux,   12    Sim.   264  ; 

2  Myl.  &  Cra.  309  ;  Lord  St,  John  v.  Hughes  v.  Kelly,  3  Dru,  &  War,   482 ; 

Bovighton,  9  Sim,  219  ;  an  acknowledg-  Knox  v.  Kelly,  6  Ir.  Eq.  Hep.  279  ;  Bur- 

ment  by  a  trustee  or  his  agent,  valid,  rell  v.  Lord  Egremont,  7  Beav.  205. 

Dillons.  Cruise,  3  Ir.  Eq.  Hep.  70  ;  For-  (z)  See  5  Adol.  &  Ell.  296, 

tescue  V.  M'Kone,  1  Jebb  &  Sym.   341 ;  (a)  Dearman  v.   Wyche,  9  Sim.  .570; 

Palmer  v.   Algeo,   ib.  501,  586  ;  HiU  v.  but  see  Wrixon  v.  Vize,  3  Dru.  &  War. 

Stawell,  ib,  389  ;  O'llara  v.   Creagh,  1  104  ;  and  see  Du  Vigier  v.  Lee,  2  Hare, 

Long.  &  Town.  65;  Vincent  r.  AVilling-  326. 


(n  Ante,  612,  in  note, 

(2)  Payment  of  a  legacy,  charged  generally  upon  the  land  of  the  testator,  was 
presumed  under  the  circumstances,  after  the  lapse  of  twenty  years  from  the  time 
when  it  became  due  and  payable,  in  Andrews  v.  Sparhawk,  13  Pick,  393, 
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ledgment  in  writing  shall  have  been  given.  These  are  the  only 
exceptions  mentioned  in  the  act,  and  a  judge  cannot  engraft  ano- 
ther exception  on  the  act  of  parliament ;  therefore  a  judgment 
creditor  of  more  than  twenty  years'  standing  who  has  neglected  to 
take  any  step,  cannot  claim  even  the  benefit  of  a  suit  instituted 
within  the  twenty  years  by  another  creditor  on  behalf  of  himself 
and  all  the  other  creditors,  in  which  a  decree  was  obtained  within 
the  twenty  years  (b). 

97.  Where  a  fund  has  ceased  to  bear  the  character  ol  a  legacy, 
and  has  assumed  the  character  of  a  trust  fund,  although  it  is  still 
vested  in  the  executor  or  his  representative,  a  bill  filed  for  the  fund 
will  be  considered  as  a  suit  for  the  administration  of  the  fund,  and 
not  as  a  bill  for  a  legacy,  and  therefore  it  will  not  fall  within  this 
*provision  of  the  act  (c)  ;  and  it  has  lately  been  decided  that  the 
statute  extends  to  legacies  of  personalty  (d). 

98.  This  act  requires  to  be  carefully  revised  and  explained,  and 
particularly  the  provisions  as  to  legacies  should  be  amended.  A 
general  provision  will  hardly  be  applicable  to  all  legacies.  Is  the 
executor  to  retain  those  unclaimed  for  his  own  benefit,  or  will  they 
fall  into  the  residue  ?  Will  not  the  time  run  against  such  a  claim 
by  the  residuary  legatee  as  well  as  against  the  claim  of  the  parti- 
cular legatee  ?  Even  as  to  legacies  charged  upon  real  estates, 
there  is  no  saving  as  to  arrears  of  interest  for  infancy  or  the  like. 
In  the  case  of  younger  children's  portions,  although  by  way  of 
legacy,  the  interest  is  often  allowed  to  remain  in  arrear  for  several 
years  for  the  accommodation  of  the  head  of  the  family  ;  and  the 
statute  will,  unless  it  be  modified,  often  bar  a  just  claim  unneces- 
sarily, and  ultimately  injure  the  person  whom  it  was  intended  to 
benefit ;  and  whether  a  legacy  be  payable  out  of  real  or  personal 
estate,  of  course  interest  upon  it,  where  it  caries  interest,  ought 
not  to  be  barred  during  the  infancy  of  the  legatee. 

99.  After  the  said  31st  day  of  December  1833,  no  arrears  of 
dower,  nor  any  damages  on  account  of  such  arrears,  can  be  reco- 
vered or  obtained  by  any  action  or  suit  for  a  longer  period  than 
six  years  next  before  the  commencement  of  such  action  or  suit  (e). 

(6)  Berrington  p.  Evans,  1  You.  &  Coll.  the  Reporters'  note,  2  Myl.  &  Cra.  315. 

434  ;  sed  qu. ;  and  see  O'Kelly  v.  Bodkin,  In  Campbell  v.  Sandford,  8  Bligh,  N.  S. 

2  Ir.  Eq.  Rep.  361.  622,  Lord  Brougham  observed,  that  the 

(c)  Phillipo  V.  Munnings,  2   Myl.  &  late  act  had  settled  periods  of  limitation 

Cra.    309  ;   see  Young  v.  Lord  Water-  in  other  cases,  but  there  was  none  fixed 

park,  13  Sim.  204.  with  respect  to  a  legacy. 

(fZ)  Sheppard  v.  Duke,  9  Sim.  567  ;  see         (e)  Sec.  41. 
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And  after  that  day  no  arrears  of  rent  (/)  or  of  interest  in  respect 
of  any  sum  of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect  of  such 
arrears  of  rent  or  interest  can  be  recovered  but  within  six  years 
next  after  the  same  respectively  became  due,  or  next  after  an  ac- 
knowledgment of  the  same  in  writing  has  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by  whom  the 
same  was  payable,  or  his  agent  (^g).  But  nevertheless,  where  any 
prior  mortgagee  or  other  incumbrancer  has  been  in  possession  of 
any  land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year 
next  before  an  action  or  suit  is  brought  by  any  person  entitled  to 
a  subsequent  incumbrance  on  the  same  land,  the  person  entitled 
to  such  subsequent  mortgage  or  incumbrance  may  recover  the 
arrears  of  interest  which  became  due  during  the  whole  time  that 
*such  prior  incumbrancer  was  in  such  possession  or  receipt  as  afore- 
said, although  such  time  may  have  exceeded  the  term  of  six  years  (h) . 

100.  This  last  section,  as  to  an  annuity,  contemplates  and  pro- 
vides for  the  case  where  the  title  to  the  annuity  is  not  disputed,  but 
the  distress  is  made  for  the  arrears  due  (i). 

101.  And  after  some  conflict  of  opinion,  it  appears  to  be  decided 
that  this  section  includes  judgments  as  well  as  mortgages,  and  where 
the  rjo-ht  to  recover  against  the  real  estate  is  barred,  the  right  to  re- 
cover  against  the  personal  estate  was  said  to  be  also  barred  (k). 

102.  A  question  has  arisen,  whether  this  provision  extends  to  rents 
reserved  by  lease  and  secured  by  covenant.  It  was  unnecessary  to 
decide  it,  because  the  remedy  was  held  to  fall  within  the  later  act  of 
the  same  session  (/),  by  which  ten  years  are  allowed  after  the  end  of 
that  session,  or  twenty  years  after  the  cause  of  such  actions,  for  ac- 
tions of  debt  for  rent  upon  an  indenture  of  demise,  and  all  actions  of 
covenant  or  debt  upon  any  bond  or  other  specialty,  and  all  actions 
of  debt  or  scire  facias  upon  any  recognisance  (m). 

But  if  it  had  not  been  for  the  later  statute,  Tindal,  C.  J.,  thought 
the  case  would  not  have  fallen  within  the  former.     He  referred  to  the 

(0  See  Paget  v.  Foley,  2  Bing.  X.  C.  (i)  James  v.   Salter,   3  Bling.  N.   C. 

679.                                   "  .544. 

{ff)  Barrett  v.  Biraiingham,  I  Flan.  &  (A)    Kealy   v.   Bodkin,    1    Sauss.    & 

Kel.  556.  Soul.   211,  contra;  but   see  O'Kellv  v. 

(h)  Sec.  42;  see  Drought  v.  Jones,  2  Bodkin,"  2  Ir.  Eq.  Rep.  361 ;  3  Ir.  Eq. 

Ir.  Eq.  Rep.  303;  Burner.  Robinson,  1  Rep.  390;  Henrv  v.  Smith,  2  Dru.  & 

Dru.  &  Walsh,  688  ;  Mellish  v.  Brooks,  War.  381 ;  Vigier  v.  Lee,  2  Hare,  326. 

3  Beav.  22  ;  Hodges  v.  Croydon  Canal  (Z)  3  &  4  WUl,  4,  c.  42,  s.  3  ;  see  3  «& 

Co.  3  Beav.  86  ;  Holland  v.   Clarke,  1  4  Viet.  c.  105,  Ir.  ;  Hughes  v.  Kelly,  3 

You.  &  CoU.  C.  C.  151 ;  Hughes  v.  Kel-  Dru.  &  War.  482. 

lev,  3  Dru.  &  War.  482.  (m)  Paget  r.  Foley,   2   Bing.  N.  C. 

679, 
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title  of  the  act,  which  seemed  more  pertinent  to  rents  that  are  a  charge© 
upon  the  land  than  to  mere  conventional  rents.  Then  a  reference 
to  the  rents  specitied  in  the  first  section  shows,  that  the  arrearages  ot 
rent  mentioned  in  this  section  (42)  have  no  relation  to  a  conventional 
rent  reserved  upon  a  lease.  In  section  2  it  was  clear,  that  the  word 
rent  was  used  to  express  charges  for  which  an  assize  would  lie, — 
rents  which  were  a  charge  on  the  land  (n).  Section  36  goes  to 
abolish  all  real  and  mixed  actions.  Section  40  enacts,  that  mone}'' 
charged  on  land  shall  be  deemed  satisfied  at  the  end  of  twenty  years 
if  there  be  no  interest  paid  or  acknowledgment.  It  was  said  that 
section  41,  which  relates  to  dower,  enacts  that  no  arrears  of  dower 
should  be  recovered  for  more  than  six  years,  and  that  when  section 
42  follows,  by  enacting  that  no  ^arrears  of  rent  or  interest  shall  be 
recovered  for  more  than  six  years,  we  must  intend  that  the  legisla- 
ture proposed  thereby  to  include  all  other  kinds  of  rents.  But  the 
C.  J.  should  say,  it  was  proposed  to  include  other  rents  of  the  same 
nature  as  those  to  which  the  act  according  to  its  title  and  preamble 
was  intended  to  apply,  rather  than  conventional  rents  reserved  upon 
a  lease.  Park,  J.,  inclined  to  think  that  this  was  a  case  not  Intended 
to  be  included  in  this  act,  but  he  abstained  from  giving  any  express 
opinion  on  the  point.  But  Bosanquet,  J.,  said,  that  if  the  case 
had  rested  on  that  statute,  and  the  second  had  never  passed,  he 
should  have  thought  the  right  to  recover  had  been  confined  to  six 
years.  The  first  section  enacts,  that  the  word  rent  shall  extend  to 
all  heriots  and  to  all  services  and  suits  for  which  a  distress  may  be 
made.  It  appeared  to  him,  that  that  must  include  rent  service. 
The  second  section  appears  to  relate  to  the  recovery  of  an  estate 
in  the  rent,  and  after  limiting  twenty  years  for  recovery  of  an 
estate  in  the  rent,  other  provisions  are  introduced  as  to  the  reco- 
very of  arrears.  Section  40  relates  to  principal  money  charged 
upon  land.  Then  comes  section  42,  which  it  was  contended  did 
not  apply  to  rent  reserved  by  specialty.  But  if  we  look  to  the 
words  with  which  arrears  of  rent  are  associated,  it  seems  difficult 
to  confine  the  expression  to  rent  reserved  by  parol  agreement,  for 
interest  could  not  be  made  a  charge  on  land  by  parol,  and  there 
was  no  limitation  but  this  for  the  recovery  of  arrears,  whether  due 
by  parol  or  on  specialty. 

103.  The  decision  however  was,   that  the    case  fell  within  the 
later  act,  and  the  opinions  of  the  Judges  are  here  given  with  a  view 
to  the  general  construction   of  this  important  section,  where  it  is  not 
(«)  See    Grant   r,   Ellis,  9   Mees.  &  Wels.  113, 
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repealed  or  affected    by    the  subsequent  statute.     Mr.  Justice  Bo* 
sanquet's  appears  to  be  the  true   view  (o). 

104.  In  the  later  case  of  Strachan  v.  Thomas  (p),  where  there 
was  a  grant  of  an  annuity  charged  upon  land,  and  a  covenant  to 
pay  the  annuity  to  the  grantee,  and  the  declaration  alleged  a  breach 
of  covenant,  and  the  question  upon  the  two  acts  was,  whether  the 
period  of  limitation  was  six  years  or  twenty  years  ;  the  Court  of 
B.  R.  said  that  the  Court  of  C.  P.  had  decided,  in  Paget  v.  Foley, 
that  if  covenant  be  brought  on  an  indenture  of  demise,  the  period 
of  limitation  is  twenty  years,  and  they  entirely  concurred  in  that 
decision.  The  covenant  was  not,  they  said,  the  usual  case  of  re- 
servation of  rent  upon  a  lease,  and  so  far  it  was  not  properly  an 
•^indenture  of  demise  ;  it  was  a  rentcharge,  and  as  such  fell  within 
s.  42,  of  c,  27.  But,  notwithstanding  that,  they  were  of  opinion 
that  it  fell  within  the  3d  section  of  c.  42,  as  being  an  action  of 
covenant  on   a  specialty. 

105.  This  section  42  extends  to  interest  on  money  charged  on 
land  which  falls  within  section  40  (^),  and  it  also  extends  to  interest 
on  judgments  (r). 

VIII.  As  to  church  property  (1)  and  advowsons. 

106.  The  act  prohibits  any  spiritual  or  eleemosynary  corporation 
sole  from  recovering  any  land  or  rent  unless  within  two  incumben- 
cies  and  six  years  after  a  third  person  shall  have  been  appointed, 
or  within  sixty  years  if  those  periods  shall  not  amount  to  sixty 
years  (5). 

107.  And  no  advowson  can  be  recovered  by  any  person  after 
the  expiration  of  the  period  during  which  three  clerks  in  succession 
have  held  the  same,  all  of  whom  shall  have  obtained  possession 
thereof  aidversely  to  the  right  of  presentation  or  gift  of  such  per- 
son,  or  of  some  person  through  whom  he  claims,  if  the  times  of 
such  incumbencies  taken  together  shall  amount  to  the  full  period  of 
sixty  years  ;  and  if  not,  then  for  the  full  period  of  sixty  years  in 
the  whole  (^t). 

(o)  And  see  Bruen  v.  Nowlan,  1  Jeb*  Wal.  688. 
&  Sym.  346,  n.  ;  Grant  v.  Ellis,  9  M«es.         (r)  Henry  v.  Smith,  2  Dru.  &,  War. 

&  Wels.  113.  381 ;  see  Du  Vigier  v.  Lee,  2  Hare,  326, 

(p)  12  AdoL  &.  Ell.  556.  (s)  Sec.  29. 

(q)  See  Burne  v.  Robinson,  1  Dru.  &         (t)  Sec.  30. 


fl)  In  Maine,  Massachusetts,  and  Michigan,  there  is  an  exception,  out  of  the 
■several  statutes  of  limitations,  in  favor  of  a  minister  or  other  successor  of  a  sole 
corporation  ;  who  is  permitted  to  sue,  notwithstanding  his  predecessor  was  dis- 
seised and  barred  by  his  own  laches,  provided,  the  suit  be  brought  within  five 
years  after  the  death,  removal,  or  resignation  of  the  predecessor,  who  was  dis' 
seised. 
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108.  But  incumbents  by  reason  of  a  lapse  will  be  deenied  to 
have  obtained  possession  adversely  to  the  right  of  presentation  or 
gift  of  such  patron  as  aforesaid  ;  but  incumbency,  in  consequence 
of  promotion  to  a  bishoprick,  will,  for  the  purposes  of  the  act,  b« 
deemed  a  continuation  of  the  incumbency  of  the  clerk  so  made 
bishop,  or  in  other  words,  the  first  will  be  within  the  provision  and 
the  latter  not  (u). 

109.  And  every  person  by  virtue  of  any  estate;  interest  or  right 
which  the  owner  of  an  estate  tail  in  the  advowson  might  have 
barred,  will  be  deemed  to  be  a  person  claiming  through  the  person 
entitled  to  such  estate  tail,  and  the  right  to  bring  any  quare  impedit, 
action  or  suits  will  be  limited  accordingly  (oc). 

110.  But  no  advowson  is  to  be  recovered  after  one  hundred  years 
from  the  time  at  which  a  clerk  has  obtained  possession  of  such  benefice 
adversely  to  the  right  of  presentation  of  such  person,  or  of  some  per- 
son through  whom  he  claims,  or  of  some  person  entitled  to  some  pre- 
ceding estate  or  interest,  or  undivided  share,  *or  alternate  right  of  pre- 
sentation or  gift,  held  or  derived  under  the  same  title,  unless  a  clerk 
has  subsequently  obtained  possession  of  such  benefice  on  the  presen- 
tation or  gift  of  the  person  so  claiming,  or  of  some  person  through 
whom  he  claims,  or  of  some  other  person  entitled  in  respect  of  an 
estate,  share  or  right  held  or  derived  under  the  same  title  (y). 

IX.  Limits  of  act. 

111.  The  act  is  extended  to  the  spiritual  court  (z),  where  no  per- 
son claiming  any  tithes,  legacy  or  other  property  which  might  be 
recovered  at  law  or  in  equity,  is  to  have  a  longer  time  to  recover 
the  same  than  he  has  at  law  or  in  equity.  But  it  is  not  to  extend 
to  Scotland  ;  nor  is  it — so  far  as  it  relates  to  any  right  to  present 
to  or  bestow  any  church,  vicarage,  or  other  ecclesiastical  benefice 
—  to  extend  to  Ireland  (o)  ;  but  this  latter  provision  has  since  been 
altered   (b). 

X.  As  to  rights  of  common,  of  way,  &c.,  and  of  lights  (1).  m\ 

112.  All  the  provisions  regarding  prescriptions,  &;c.  and  limita- 
tions of  time,  were  not  contained  in  one  act  or  framed   by  the  same 

(i<)  Sec.  '61.  («)  Sec.  44. 

Ix)  Sec.  32.  (6)  6  *fc  7  Vict.  c.  oi  ;  7  <S^  S  Vict.  c. 

(y)  Sec.  33.  27  ;  8  «fe  9  Vict,  c,  51. 

(z)  Sec.  43. 

(1)  "  In  the  United  States"  says  Mr.  Greenleaf,  "  grants  have  been  very  freely 
presumed,  upon  proof  of  an  adverse,  exclusive,  and  uninterrupted  enjoyment  for 
twenty  years ;  it  being  the  policy  of  courts  of  law  to  limit  the  presumption  to 
periods  analogous  to  those  of  the  statutes  of  limitations,  in  all  cases  where  the 
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hand.  For  the  use  of  the  real  property  lawyer,  it  is  still  necessary 
to  refer  to  the  leading  provisions  of  the  2  &  3  Will.  4,  c.  71  (I),  by 
which  it  is  enacted,  that  no  claim  which  may  be  lawfully  made  at 
the  common  law,  by  custom,  prescription  or  grant,  to  any  right  of 
common  or  other  ^profit  or  benefit  to  he  taken  and  enjoyed  from  or 
upon  any  land  of  the  King,  or  parcel  of  the  duchy  of  Lancaster  or 
of  the  duchy  of  Cornwall,  or  of  any  ecclesiastical  or  lay  person,  or 
body  corporate,  (except  such  matters  and  things  as  are  therein 
specially  provided  for,  and  except  tithes,  rent  and  services,)  shall, 
where  such  right,  profit  or  benefit  shall  have  been  actually  taken 
and  enjoyed  by  any  person  claiming  right  thereto  without  inter" 
rwption  for  the  full  period  of  thirty  years  (c),  be  defeated  or  des- 
troyed by  showing  only  that  such  right,  profit  or  benefit  was  first 
taken  or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any  other  way  by 
which  the  same  is  now  liable  to  be  defeated  ;  and  when  such  right, 
profit  or  benefit  shall  have  been  so  taken  and  enjoyed  as  aforesaid 
for  the  full  period  of  sixty  years,  the  right  thereto  shall  be  deemed 
^absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was 
taken  and  enjoyed  by  some  consent  or  agreement  expressly  made 
or  given  for  that  purpose  by  deed  or  writing  (d), 

113.  And  no  claim  which  may  be  lawfully  made  at  the  common 
law,  by  custom,  prescription  or  grant,  to  any  way  or  other  ease' 
ment,  or  to  any  watercourse,  or  the  use  of  any  water,  to  he  enjoyed 

(f)  Carr.  v.  Foster,  3  AdoL  »&  Ell.  N.         {d)  Sec.  1  ;  see  Bailey  v,  Applevard, 
S.  581.  8  Adol.  &  Ell.  161  ;  Clay  v.  Thackrah, 

9  Car.  &  Pay.  47. 

(I)  It  does  not  extend  to  Scotland  or  Ireland. — Sec.  9. 

statutes  do  not  apply."  "  By  the  weight  of  authority,  as  well  as  the  prepond- 
erance of  opinion,  it  may  be  stated  as  the  general  rule  of  American  law,  that 
such  an  enjoyment  of  an  incorporeal  hereditament  affords  a  conclusive  presump- 
tion of  a  grant  or  a  right  as  the  case  may  be ;  which  is  to  be  applied  as  a  2)re- 
numptio  Juris  et  de  jure,  wherever,  by  possibility,  a  right  may  be  acquired  in  any 
manner  knowm  to  the  law.  In  order,  however,  that  the  enjoyment  of  an  ease- 
ment in  another's  land  may  be  conclusive  of  the  right,  it  must  have  been  adverse, 
that  is,  under  a  claim  of  title,  with  the  knowledge  and  acquiescence  of  the  owner 
of  the  laud,  and  uninterrupted ;  and  the  burthen  of  ■provimj  this  is  on  the  party 
claiming  the  easement."  2  Greenl.  Ev.  ^^539  and  notes,  Pollard  v.  Barnes,  2  Gush- 
ing, 191.  In  Bolivar  Man.  Co.  v.  Neponsct  Man.  Co.  16  Pick.  241,  the  enjojTnent 
of  an  easement  for  twenty  years  was  held  sufficient  to  establish  a  title  by  prescrip- 
tion. This  rule  is  now  recognized  in  Massachusetts  and  Maine  by  statute.  The 
statutes  of  many  other  States  assumt>  a  certain  length  of  time,  as  giving  this  right ; 
generally  twenty  years  is  the  time  fixed  as  the  legal  period  of  prescription  ;  but 
the  rule  Agarics  m  the  different  States,  according  to  the  period  fixed  by  law  as 
the  ultimate  hmit  of  real  actions.  2  Greenl.  Ev.  ^.539,  in  note  ;  2  Cniise  Dig. 
by  Mr.  Greenleaf,  vol.  3,  Tit.  31,  Prescription,  Ch.  1,  621  in  note;  3  Kent  (6th 
ed.)  441,  et  seq.  and  notes. 
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or  derived  upon,  over  or  from  any  land  or  water  of  the  King,  or 
parcel  of  the  duchy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or 
being  the  property  of  any  ecclesiastial  or  lay  person,  or  body  cor- 
porate, when  such  way  or  other  matter  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto  without  interruption 
for  the  full  period  of  twenty  years,  can  be  defeated  or  destroyed  by 
showing  only  that  such  way  or  other  matter  was  first  enjoyed  at 
any  time  prior  to  such  period  of  twenty  years,  but  nevertheless 
such  claim  may  be  defeated  in  any  other  way  by  which  the  same 
is  now  liable  to  be  defeated  ;  and  where  such  way  or  other  matter 
has  been  so  enjoyed  as  aforesaid  for  the  full  period  of  forty  years, 
the  rio-ht  thereto  will  be  deemed  absolute  and  indefeasible,  unless 
it  appear  that  the  same  was  enjoyed  by  some  consent  or  agree- 
ment expressly  given  or  made  for  that  purpose  by  deed  or  writ- 
ing (e).  Interruption  in  this  section  means  an  obstruction  by  the 
owner  of  the  locus  in  quo,  but  is  to  amount  to  nothing  unless 
acquiesced  in  for  a  year  (/). 

1 14.  And  when  the  access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop  or  other  building  has  been  actually 
enjoyed  thereivith  for  the  full  period  of  twenty  years  without  in' 
terruption,  the  right  thereto  will  be  deemed  absolute  and  inde- 
feasible, unless  it  appear  that  the  same  was  enjoyed  by  some  con- 
sent or  agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing  (§■)  (1). 

(e)   Sec.  2  ;  see   Tickle   v.  Brown,  4     1  Mood  «&  Rob.  382 ;  Parker  v,  Mitchell, 
Adol.  &  Ell.  369  ;  Lawson  v.  Langlej',     10  Adol.  «fe  Ell.  788. 
■i  Adol.  «fc  Ell.  890  ;  Payne  v.  Sheddon,         (_/')  4  Mees.  &  Wels.  497. 

(.7)  Sec.  3  ;  see  3  Adol.  &  Ell.  N.  S.  109. 

(1)  In  the  State  of  Maine,  the  former  English  law  respecting  ancient  lights, 
viz  :  that  the  uninterrupted  and  exclusive  enjoyment  of  window  lights,  for  twen- 
ty years,  wovild  be  sufficient  to  raise  a  presumption  of  the  title  to  the  unobstructed 
enjoyment  of  such  lights,  seems  to  have  met  with  but  Kttle  favor.  So  in  New 
York  and  Connecticut.  Thus  in  Pierre  v.  Fernald,  26  Maine,  436,  it  was  decided 
that,  Avhere  one  erects  a  building  upon  his  own  land  immediately  adjoining  the 
land  of  another  person,  and  puts  out  windows  overlookmg  that  neighbor's  land, 
he  does  no  more  than  exercise  a  legal  right ;  and  he  cannot,  by  the  continuance  of 
such  windows  without  obstruction  for  more  than  twenty  years,  acquire  any  pres- 
criptive rights  or  easements  in  favor  of  ancient  lights,  which  will  enable  him  to 
sustain  an  action  against  an  adjoining  owner  for  erecting  fences  or  buildings,  by 
means  of  which  such  lights  are  obstructed.  And,  in  the  above  case,  it  was  farther 
held,  that  the  statute  of  Maine,  (Pev.  Stat.  Ch.  147,  §14,)  which  provides,  that 
"no  person  shall  acquire  any  right  or  privilege  of  way,  au",  or  light,  or  any  other 
easement,  over  the  land  of  another  by  the  adverse  use  or  enjoyment  thereof,  un- 
less such  use  shall  have  been  continued  uniuterriipted  twenty  years,"  was  not 
designed  to  create  or  give  any  such  rights  as  arc  therem  mentioned,  or  to  deter- 
mine when,  or  upon  what  terms,  they  had  already  been  acquired ;  but  to  prevent 
their  future  acquisition  without  conformity  to  certain  prescribed  conditions,  ib. 
The  subject  is  discussed  by  Gould  J.  in  Ingraham  v.  Hutcliinson,  2  Conn.   584, 
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115.  And  each  of  the  respective  periods  of  years  before  men- 
tioned will  be  deemed  to  be  the  period-  next  before  some  suit  or 
action  wherein  the  claim  or  matter  to  which  such  period  may  relate 
shall  have  been  or  shall  be  brought  into  question,  and  no  act  or 
other  matter  will  be  deemed  to  be  an  interruption,  within  the 
meaning  of  the  statute,  unless  the  same  has  been  or  shall  be  sub- 
mitted to  or  acquiesced  in  for  one  year  after  the  party  interrupted 
*shall  have  had  or  shall  have  notice  thereof,  and  of  the  person 
making  or  authorizing  the  same  to  be  made  (h). 

116.  The  enjoyment  must  have  been  of  the  easement  as  such, 
and  of  right  for  a  continuous  period  of  twenty  years  next  before 
the  suit  without  such  interruption  as  is  defined  by  the  act.  Enjoy- 
ment in  consequence  of  unity  of  possession,  so  that  no  person 
could  complain  of  the  user  of  a  road,  is  not  sufficient  (i)  (1). 

117.  But  no  presumption  \\\\\  he  allowed  or  made  in  favor  or 
support  of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  of 
the  right  or  matter  claimed  for  any  less  period  of  time  or  number 
of  years  than  for  such  period  or  number  mentioned  in  the  act  as 
may  be  applicable  to  the  case  and  to  the  nature  of  the  claim  (k). 

118.  But  it  is  provided,  that  the  time  during  which  any  person 
otherwise  capable  of  resisting  any  claim  to  any  of  the  matters  be- 

(h)  Sec.  4  ;  see  Richards  v.  Fry,  7  Adol.  Wels.  496  ;  Clay  v.  Shackeray,  2  Mood. 

&.E11.  698  :  Flight  r.  Thomas,"  11  Adol.  &   Rob.  Ca.  244;  Cla>i;on  v.  Corby,  2 

&  EU.   688  ;  8  Cla.  &  Finel.  231  ;  Par-  Adol.  &  Ell.  N.  S.  813. 
ker  V.  Mitchell,  10  Adol.  *fc  Ell.  ib.  788.         (A)   Sec.  6  ;  see  1  Cro.  Mees.  &  Ros. 

(i)  Onlej'   V.   Gardiner,    4    Mees.    &  222. 

597  to  599,  in  which  he  says,  that  he  has  sometimes  svispected,  that  the  English 
I'ule  respecting  ancient  hghts,  was  originally  intended  to  apply  to  such  winclows 
as  projected  over  the  land  of  the  adjoining  proprietor,  and  he  suggests  that  the 
expression  made  use  of  in  the  English  cases,  "  the  AvindoAvs,  or  the  Hghts  Avere 
2mt  mit,"  &c.  gi\'es  some  countenance  to  this  A'ieA\'.  In  Parker  r.  Foote,  19  Wen- 
dell, 309,  remarked  that  the  English  doctrine,  of  ancient  lights  "cannot  be  ap- 
pUed  to  the  growing  cities  and  A'illages  of  this  comitry,  AA'ithout  working  the  most 
mischievous  consequences.  It  has  never,  I  think,  been  deemed  a  part  of  our  laAv. 
Nor  do  I  find,  that  it  has  been  adoj^ted  in  any  of  the  States."  Mr.  Chancellor  Kent 
says,  "the  doctrine  "is  not  much  relished  in  this  country,  owing  to  the  rapid 
changes  and  impro\-ements  in  our  cities  and  villages.  A  prescriptiA'e  right, 
springing  up  under  the  narroAv  Umitation  in  the  English  law,  to  prcA^ent  obstruc- 
tion to  window  lights  and  vieAvs,  and  prospects,  or,  on  the  other  hand,  to  protect 
a  house  or  garden  from  being  looked  in  upon  by  a  neighbor,  would  affect  essen- 
tially the  A-alue  of  A'acant  lots,  or  of  lots  Avith  feeble  and  Ioav  buildings  upon 
thera."  3  Kent  (6th  ed.)  448.  See  also  Ray  v.  Lynes,  10  Alabama,  63.  On  the 
other  hand,  in  Atkins  v.  Chilson,  7  iletcalf,  403,  Mr.  Justice  Dewey  said,  that  the 
tendency  of  the  decisions  on  this  subject  in  Massachusetts  had  been  faA-orable  to 
the  English  doctrine,  and  he  referred  to  the  statute  of  Massachusetts,  (Re\'.  Stat. 
C.  60,  §J27,  28,)  Avliich  is  similar  to  that  already  cited  in  Maine,  as  furnishing 
neAv  ground  for  regarding  the  English  rule  as  the  law  of  Massachusetts.  See 
also  to  the  same  effect  Story  v.  Odin,  12  Mass.  157  ;  M'Cready  v.  Thomson,  1 
Dudlej^  Law  &  Eq.  R.  131 ;  Robeson  v.  Pittenger,  1  Green  Ch.  57. 

(1)  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  3,  Tit.  31,  Ch.  1,  §34  and  note. 
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fore  mentioned  has  been  or  shall  be  an  infant,  idiot,  non  compos 
mentis,  feme  covert,  or  tenant  for  life,  or  during  which  any  action 
or  suit  has  been  pending,  and  which  has  been  diligently  prosecuted, 
until  abated  by  the  death  of  any  party  or  parties  thereto,  shall  be 
excluded  in  the  computation  of  the  periods  before  mentioned, 
except  only  in  cases  where  the  right  or  claim  is  declared  by  the 
act  to  be  absolute  and  indefeasible  (I). 

119.  This  section,  it  is  to  be  observed,  in  express  terms  excludes 
the  time  that  the  person  (who  is  capable  of  resisting  the  claim)  is 
tenant  of  life.  During  the  period  of  a  tenancy  for  life  the  exercise 
of  an  easement  will  not  affect  the  fee :  in  order  to  do  that,  there 
must  be  that  period  of  enjoyment  against  an  owner  of  the  fee  (jn)  (1). 
But  s.  4,  and  7,  are  to  be  read  together,  so  that  the  period  is  to  be 
thirty  years  user  before  the  action,  excluding  in  the  computation  of 
these  thirty  years  any  tenancy  for  life,  that  is,  thirty  years  enjoy- 
ment either  wholly  before  the  tenancy  for  life  if  it  be  still  subsist- 
ing, or  partly  before  and  partly  after,  if  it  be  ended  (?i). 

120.  Provided  that  when  any  land  and  water  upon,  over  or  from 
which  any  such  way  or  other  convenient  watercourse  or  use  of 
water  has  been  or  shall  be  enjoyed  or  derived  hath  been  or  shall 
be  held  under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the  granting  thereof,  the  time  of  the 
*enjoyment  of  any  such  way  or  other  matter  last  mentioned,  during 
the  continuance  of  such  term,  shall  be  excluded  in  the  computa- 
tion of  the  said  period  of  forty  years,  in  case  the  claim  shall  within 
three  years  next  after  the  end  or  sooner  determination  of  such  term 
be  resisted  by  any  person  entitled  to  any  reversion  expectant  on 
the  determination  thereof  (o). 

121.  The  statute  nowhere  contains  any  intimation  that  there 
may  be  different  classes  of  rights  qualified  and  absolute  —  valid  as 
to  some  persons,  and  invalid  as  to  others.  From  hence  it  has  been 
concluded  that  an  enjoyment  of  twenty  years,  if  ijt  give  not  a  good 
title  against  all,  gives  no  good  title  at  all  ;  and  it  was  accordingly 
held,  that  as  adverse  user  of  right  for  twenty  years  or  forty  years 
against  a  bishop's  lessee  for  life  might  be  disputed  by  the  bishop 
within  three  years  after  the  expiration  of  the  lease,  it  gave  no  title 
against  the  bishop,  and  consequently,  not  binding  all,  it  bound  no 

(0  Sec.  7.  (m)  Clayton  v.   Corby,  2  Add  &  Ell. 

(m)  Bright  v.  Walker,  1  Cro.  Mees.  &     N.  S.  813. 
Eos.  222,  per  Curiam.  (o)    Sec.   8  ;     see  4  Mees.   &  Wels. 

500. 

(1)  See  ante,  621,  note. 
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one,    not    even   the  lessee  against  whom    the   right   had    been  ad- 
versely enjoyed  (p). 

122.  In  regard  to  pleadings  it  is  provided,  that  where  the  party 
claiming  might  then  allege  his  right  generally  without  averring  the 
existence  of  such  right  from  time  immemorial,  such  general  allega- 
tions shall  still  be  sufficient ;  and  if  the  same  shall  be  denied,  the 
matters  in  the  act  applicable  to  the  case  are  to  be  admissible  in 
evidence  to  sustain  or  rebut  such  allegation. 

123.  And  where,  in  pleadings  before  the  act,  it  would  have  been 
necessary  to  allege  a  right  from  time  immemorial,  it  will  be  suffi- 
cient to  allege  the  enjoyment  by  the  occupiers  of  the  tenement  in 
respect  of  which  the  same  is  claimed  05  of  right  for  the  period  in 
the  act  applicable  to  the  case,  and  if  the  other  party  intend  to  rely 
on  any  proviso,  exception,  incapacity,  disability,  contract,  or  other 
matter  before  mentioned,  or  on  any  cause  or  matter  of  fact  or  law 
not  inconsistent  with  the  simple  fact  of  enjoyment,  the  same  must  be 
specially  alleged  in  answer  to  the  allegation  of  the  party  claiming, 
and  is  not  to  be  received  in  evidence  on  any  general  traverse  or 
denial  of  such  allegation  (§'). 

124.  It  has  been  held  that  a  license  in  writing,  if  it  cover  the 
whole  time,  must  be  replied  to  a  plea  of  forty  years'  enjoyment, 
and  the  same  of  a  parol  license,  in  case  of  a  plea  for  twenty 
years  (r). 

125.  It  was  plain,  the  Court  said,  that  the  Legislature  had 
*treated  the  matters  required  to  be  specially  pleaded  as  consistent 
"  with  the  simple  fact  of  enjoyment ;"  and  the  words,  as  of  right, 
cannot  be  confined  to  an  adverse  right,  as  far  as  evidence  shows ; 
for  if  so  confined,  such  enjoyment,  once  confessed,  could  not  be 
avoided  by  replying  that  it  was  held  by  contract,  which  is  not 
adverse.  So  enjoyment  as  of  right  cannot  be  confined  to  a  strict 
legal  right ;  for  a  consent  in  writing,  not  under  seal,  of  which  the 
second  section  speaks,  could  not  account  for  such  enjoyment.  It 
seemed,  therefore,  to  the  Court,  that  the  words  enjoyment  of  the 
right  —  which  must  have  the  same  sense  as  the  words  claiming 
right  thereto,  in  the  second  section  —  must  mean  an  enjoyment  had 
not  secretly,  or  by  stealth,  or  by  tacit  sufferance,  or  by  permission 
asked  on  each  occasion,  or  on  many  occasions  of  using  it,  but  an 

{p)  Bright  V.   WaU,  1  Cro.  Mecs.  &  {>■)  Tickle  v.  Brown,   4  Adol.   «&  EU. 

Ros.  211.  369;  Beasoley  r.   Clarke,  2  Bing.   N.  C. 

(^)  Sec.  5  ;  see  Kinloch  v.  Nevilc,   6  705  ;  see  Clay  r.  Shackeray,  2  Mood.  &, 

Mees.  &  Wels.  795  ;  HoKord  v.  Hankin-  Rob.  244. 
son,  5  Adol.  &  Ell.  N.  S.  584. 
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enjoyment  had  openly,  without  particular  leave  at  the  time,  by  a 
person  claiming  to  use  it  without  danger  of  being  treated  as  a  tres- 
passer ;  as  a  matter  of  right,  whether  strictly  legal  by  prescription 
and  adverse  user,  or  by  deed  conferring  the  right,  or  though  not 
strictly  legal,  yet  lawful,  to  the  extent  of  excusing  a  trespass,  as  by 
a  consent  or  agreement,  contract  or  license,  in  case  of  a  plea  for 
twenty  y^ars. 

-  126.  In  another  case  the  Court  of  Common  Pleas  observed  that 
the  words  of  the  fifth  section,  not  inconsistent  with  the  simple  fact 
of  enjoyment,  were  referable,  as  they  understood  the  statute,  to  the 
fact  of  enjoyment,  as  before  stated  in  the  act,  viz.  an  enjoyment 
claimed  and  exercised  as  of  right  (s). 

127.  Where  leave  is  asked  from  time  to  time  ivithin  the  forty  or 
twenty  years  to  use  the  easement,  that  breaks  the  continuity  of  the 
enjoyment  as  of  right,  because  each  asking  of  leave  is  an  admis- 
sion that  at  that  time  the  asker  had  no  right,  and  therefore  the 
evidence  of  such  asking  vnthin  the  period  is  admissible  under  a 
general  traverse  of  the  enjoyment  for  forty  or  twenty  years  as  of 
right  (0.  _       . 

128.  And  in  support  of  a  plea  of  enjoyment  for  forty  years, 
evidence  may  be  given  of  enjoyment  beyond  that  period  ;  for  if 
evidence  of  user  beyond  forty  years  were  to  be  excluded,  it  might 
be  that  after  the  case  had  been  established  as  far  as  thirty-eight 
years  back,  a  discontinuance  of  proof  might  occur  as  to  the  two  or 
three  preceding  years,  and  the  party  might  fail  because  he  was  un- 
able to  carry  his  case  on  without  going  to  the  distance  of  forty- 
one  (u). 

*129.  The  act  relieves  a  party  from  the  necessity  of  proving  the 
ri'^ht  from  time  immemorial,  and  allows  as  an  equivalent  the  proof 
of  actual  enjoyment  for  thirty  years,  so  that  no  presumption  is 
admissible  (x). 

XI.  As  to  moduses  and  exemptions  from  tithes. 

[The  remainder  of  this  Section,  having  no  application  to  the  state 
of  things  in  this  country,  is  omitted.] 

(s)  2  Bing.  N.  C.  709.  (u)  Lawson  v.  Langley,  4  Adol.  &E11. 

(r)  4  Adol.  «&  Ell.  383,  per  Ld.  Den-  890. 

man ;  Monmouthshire  Canal  Company  v.  (,c)  Bailey  v.   Appleyard,  3  Nev.    «&- 

Harford,  1  Cro.  Mees.  &  Rose.  614  ;  and  Per.  260,  ;je;-  Littledale,  J.  ;   8  Adol.  & 

see  2  Bing.  N.  C.  709  ;  4  Mees.  &  Wcls.  Ell.  161 ;   see  the  note,  ib.  following  p. 

501.  778. 
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SECTION    VI. 


OF    THE    NEW    REAL    PROPERTY    LAWS. 


8^9  Viet.  c.   106;  lease  for   a  year ;  man;  contingent  remainders  saved; 

feoffment ;  leases,   assignments,  sur-  merged  reversion, 

renders ;  exchange, partition  ;"  give,"  2.  8  iS(  9  Vict.  c.  \\'2  ;  merger  of  attendant 

or  "grant"  ;  stranger  to  deed :  inden-  terms, 

ting  deed;  conveyance  of  contingen-  3.    Object  of  the  act. 
cies,  Sjc. ;  disclaimer  by  married  ico- 


1.  Two  important  acts  affecting  the  law  of  real  property  have 
just  passed.  By  the  first  (a),  a  lease  for  a  year  is  rendered  unne- 
cessary by  providing  that  all  corporeal  hereditaments  shall,  as 
^regards  the  conveyance  of  the  immediate  freehold,  be  deemed  to 
lie  in  grant  as  well  as  in  livery  (h)  (1)  ;  a  feoffment  (unless  made  under 
a  custom  by  an  infant)  is  required  to  be  evidenced  by  deed,  and 
certain  leases,  assignments,  and  surrenders,  to  which  our  attention 
has  already  been  drawn  (c),  are  required  to  be  made  by  deed  (c?)(2). 

{a)  8  «fe  9  Vict.  c.  106  ;  see  7  &8  Vict,  mortgages;  and  s.    10  as  to  receipts  of 

c.   76,  and  observe  the  time  of  its  dura-  trustees,  were  not  re-enacted, 
tion.    By  s.   1  of  8  &,  9  Vict.  s.  8,  as  to         (6)  Sec.  2. 
contingent  remainders  becoming  execu-         (c)   Supra,  ch.  3,  s.  1,  pi.  5. 
tory  devises,  was  wholly  repealed ;  and         \d)  Sec.  3. 
s.  9  as  to  conveyances  of  legal  estates  in 

(1)  Generally  in  the  United  States,  conveyances  of  real  estate  derive  their 
efficacy  mainly  from  the  statiites  of  each  State,  regulating  that  subject.  In  Mas- 
sachusetts, conveyances  of  real  estate  are  made  by  deed  executed,  acknowledged 
and  recorded  in  manner  requu-ed  by  statute,  mthout  any  other  act  or  ceremony 
whatsoever.  Such  is  the  mode  of  conveyance  m  many  other  States.  Other 
States  have  adopted  different  modes  of  conveyance,  and  different  operations  are 
attributed  to  them.  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  4,  Tit.  32,  Deed, 
ch.  4,  ^1,  note  ;  4  Kent  (6th  ed.)  Lecture,  67. 

(2)  Nothmg,  says  Mr.  Chancellor  Kent,  can  be  more  concise,  and  more  perfect 
in  its  parts,  than  the  ancient  charter  of  feoffment.  It  resembles  the  short  and 
plain  forms  now  commonly  used  in  the  NeAv  England  States.  4  Kent  (6th  ed.) 
480.  In  the  United  States  the  delivery  of  the  deed,  duly  executed,  will  gener- 
ally pass  the  seisin,  where  there  is  no  adverse  possession,  and  in  some  of  the 
States  even  where  there  is  an  adverse  possession.  2  Cruise  Dig.  by  Mr.  Green- 
leaf,  vol.  4,  Tit.  32,  Deed,  Ch.  4,  §1,  in  note,  §9  in  note.  The  conveyance  by 
feoffment,  with  livery  of  seisin,  has  long  since  become  obsolete  in  England ;  and 
though  it  has  been,  in  the  United  States,  a  lawful  mode  of  conveyance,  it  has 
not  been  used  in  practice.  Our  conveyances  have  been  either  under  the  statute 
of  uses,  or  short  deeds  of  conveyance,  in  the  nature  of  the  ancient  feoffment, 
and  made  effectual  on  being  duly  recorded,  without  the  ceremonv  of  liverv-  4 
Kent  (6th  ed.)  489. 
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A  feoffment  is  no  longer  to  have  a  tortious  operation  ;  an  exchange^ 
or  a  partition  is  not  to  imply  any  condition  in  law  ;  the  word  give 
or  grant  is  not  to  imply  any  covenant  in  law  (1),  except  so  far  as  by 
force  of  any  act  of  parliament,  it  may  imply  a  covenant  (e).  Under 
an  indenture,  an  immediate  estate  and  the  benefit  of  a  condition  or 
covenant  may  be  taken,  although  the  taker  be  not  named  a  party, 
and  a  deed  purporting  to  be  an  indenture  need  not  to  be  in- 
dented (/)  (2).  These  several  provisions  refer  to  deeds  executed  after 
the  1st  of  October  1845.  Contingent  interests,  possibilities  coupled 
with  an  interest,  and  rights  of  entry,  as  we  have  seen,  may  be  con- 
veyed by  deed,  and  a  married  woman  may  disclaim  by  deed  (g), 
which  provisions  are  to  operate  after  the  1st  of  October  1845. 
And  a  contingent  remainder  existing  at  any  time  after  the  31st  of 
December  1844,  is  to  be,  and  if  created  before  the  passing  of  the 
act,  is  to  be  deemed  to  have  been  capable  of  taking  effect,  not- 
withstanding the  determination  by  forfeiture,  surrender,  or  merger, 
of  any  preceding  estate  of  freehold,  in  the  same  manner  as  if  such 
determination  had  not  happened  (h)  ;  and  finally,  when  the  rever- 
sion on  a  lease  shall  after  the  1st  of  October  1845,  be  surrendered, 
or  merge,  the  next  estate  is  to  be  deemed  the  reversion  expectant  on 
the  same  lease,  to  the  extent  and  for  the  purpose  of  preserving 
such  incidents  to,  and  obligations  on  the  same  reversion  as  but 
for  the  surrender  or  merger  would  have  subsisted  (?*). 

2.  The  other  act  (k),  provides  that  every  satisfied  term  of  years, 
which,  either  by  express  declaration  or  by  construction  at  law, 
shall  upon  the  31st  of  December  1845,  be  attendant  upon  the  in- 
heritance or  reversion  of  any  lands,  shall  on  that  day  absolutely 
cease  and  determine,  but  with  an  exception,  that  every  such  term 
which  shall  be  so  attendant  by  express  declaration,  although  made 
to  cease,  shall  afford  to  every  person  the  same  protection  against 
every  incumbrance,  charge,  estate,  right,  action,  suit,  claim  and 
demand,  as  it  would  have  afforded  to  him  if  it  had  continued  to 
^subsist,  but  had   not    been    assigned  or    dealt  with  after   the  said 

(e)  Sec  4.  (i)  Sec.  9  ;    compare  the  lorovisions 

(/)  Sec.  5.  with  those  of  the  7  i&  8  Vict.  c.  76,  and 

(_^)  Sec.  6,  7.  keei)  in  view  the  period  during  which 

(h)  Sec.  8.  the  latter  wUl  operate. 

(A)  8  &  9  Vict.  c.  112. 

(1)  See  Vanderkarr  v.  Vanderkarr,  11  John.  122;  Kent  v.  Welch,  7  John.  258, 
In  Maine  the  word  "  give"  does  not  import  a  covenant  of  warranty,  Allen  v. 
Sayward,  5  Greenl.  227. 

(2)  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  4,  Tit.  32,  Deed,  oh.  1,  §19,  note, 
eh.  21,  §1,  in  note  ;   4  Kent  (6th  ed.)  461. 
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31st  of  December  1845,  and  shall  for  the  purpose  of  such  protec- 
tion be  considered  in  every  court  of  law  and  equity  to  be  a  subsist- 
ing terra  (I).  And  it  is  further  provided,  that  every  term  of  years 
then  subsisting,  or  thereafter  to  be  created,  becoming  satisfied 
after  the  31st  December  1845,  and  which,  either  by  express 
declaration  or  by  construction  of  law,  shall  after  that  day  become 
attendant  upon  the  inheritance,  shall  immediately  upon  the  same 
becoming  so  attendant  absolutely  cease  and  determine  (m). 

3.  The  object  of  this  act  appears  to  be  to  merge  all  attendant 
terms,  but  to  preserve  to  the  persons  entitled  the  protection  which 
a  term  would  have  afforded  to  them,  where  upon  the  31st  December 
1845,  it  was  attendant  by  express  declaration.  But  even  this  is 
a  limited  protection,  for  it  gives  not  such  protection  as  a  further 
assignment  of  it,  for  a  purchaser,  would  confer,  but  such  protection 
as  it  would  have  afforded  if  it  had  continued  to  subsist,  but  had 
not  been  assigned  or  dealt  with  after  the  31st  December  1845. 

{I)  Sec.  1.  ances  and  covenants  ;  and  8  &  9  Vict.  c. 

(m)  Sec.  2  ;  and  see  8  &  9  Vict.  c.  119,     124,  for  the  like  object  as  to  leases. 
for  the   purpose  of  shortening  convey- 
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^CHAPTER  XII. 

OF  SEARCHING  FOR  INCUMBRANCES  AND  OF  RELIEF  AGAINST 
INCUMBRANCES.   • 


SECTION   I. 


OF    SEARCHING    FOR    INCUMBRANCES. 


2.  Judgments  must  be  stated  in  abstracts. 
3.    Judgments     under    the    Old 
Law  : 

4.  Judgment  after  payment  of  purchase- 
money  not  binding  on  purchaser. 

5.  Fourth  Y.  Duke  of  Norfolk. 

6.  Mortgagee  loithout  notice  buying  equi- 

ty of  redemption  not  bound  by  judg- 
ments. 

Trust  estate,  hoio  far  liable. 

Trust  for  sale  ;  purchaser  not  liable. 

Lodge  v.  Lyseley. 

Foster  v.  Blackston. 

Purchaser  without  notice  j)rotected  by 
a  term. 

After-purchased  lands  bound. 

Judgments  defeated  by  an  appoint- 
ment. 

Judgment  creditors  under  a  decree. 

Leaseholds  bound  by  tcrit  of  execution. 
18.  Equity  of  redemption  of  a  term  not 
bound. 

20.  Purchaser   with  tiotice  bound  by  un- 

docketted  judgment. 

21.  Moiety  only  hound  unless  two  judg- 

ments of  the  same  term. 

22.  Judgments   undek    the   New 
Law  : 

22.  23.  Bind   the   whole    estate,  legal  or 

equitable,  and  copyholds  and  gen- 
eral poicers. 
24,  28.  A71  actual  charge,  and  bind  issue 
and  others  loho  could  be  barred. 


7. 

9. 
10. 
11. 
12. 

13. 

14. 

15. 

16. 


25. 
26. 
27. 
29. 

30. 

32. 

33, 
34. 
35. 

36. 

37. 
38. 
39. 

40. 
41. 
42. 
43. 
44. 
45. 

46. 
47. 

48. 

49, 
50, 
51 
52 


Purchasers   without  notice  protected. 
Operation  of  act. 
Decrees,  ^c.  equal  to  judgments. 
Purchaser    with    notice      protected 

against  unregistered  judgments. 
Purchaser   without   notice   of  regis- 
tered judgments,  how  far  protected. 
Judgment  after  pay7nent  of  purchase- 
money  still  not  binding. 
Trust  estate,  how  far  liable. 
Trust  for  sale,  purchaser  not  liable. 
Purchaser  without  iiotice  protected  by 

a  prior  legal  estate. 
Judgments  not  defeated  by  an  apoint- 

ment  :  purchaser. 
Leaseholds. 
Copyholds. 
Judgments  not  docketted  not  binding 

on  purchasers. 
Search  for  judgments . 
Although  a  register  county. 
Judgments  under  old  dockets. 
.  Registry,  how  to  be  made. 
.  Judgments  against  tenant  in  tail. 
.  Purchasers  before  the  \st  of  October, 

1838,  protected. 
,    When  search  should  be  made. 
,  Judgments  against  bankrupts. 
.  Identity   of  person   bound   by  judg- 
ments. 
,  Judgments  of  inferior  courts  removed, 
.   Whether  they  are  to  be  registered. 
.  Contribution. 
Remedy  against  any  part. 
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54.  Search  for  insolvency  and  bankruptcy. 

*o5.  Enrolment  of  proceecUnys. 

66.  Protection  to  purchasers  against  un- 
reyistei'ed  certificates  of  appoint- 
ment of  assignees. 

57.  Of  certificate  of  conformity. 

58.  Search  for  lis  pendens. 

59.  Search  for  Croion  debts,  S^c. 

61.  Protection   against    Croion    debts   by 

term. 

62.  Accountant' s  estate,  Jwxo  charged. 

63.  What  sales  binding  on  Crown. 

64.  Simple  contract  debtor  to  Crown. 

65.  Notice,  how  far  material. 


66.  Collector  of  taxes. 

67.  Search  for  substitution  for  fines   and 

recoveries  of  deeds. 

68.  Search  of  registry  of  deeds. 

69.  Wills  registered  or  unregistered. 

71.  Leaseholds. 

72.  TFVsre  registry  unnecessary . 

73.  Judgments. 

74.  Binding  leaseholds. 

75.  When  search  sJiould  be  made. 

76.  Search  for  annuities. 

77.  Solicitor's  liability  for  neglect. 

78.  Chief  clerk's  and  registrar  s  liability. 

79.  Inquiry  of  tenant. 


1.  It  now  comes  in  order  to  consider  in  what  cases  incumbrances 
should  be  searched  for. 

2.  Even  when  a  judgment  was  only  a  general  lien  on  the  land, 
and  not  a  specific  charge,  the  abstract,  as  we  have  seen,  ought  to 
have  contained  a  list  of  every  judgment  affecting  the  estate  (a)  ; 
but  this  was  not  the  practice,  and  a  purchaser  was  left  to  discover 
'them  by  search.  Where  any  judgment  existed,  although  it  was 
only  a  general  lien,  yet  a  purchaser  always  required  satisfaction 
upon  it  to  be  entered  up  on  the  roll.  But  now  that,  as  we  shall 
presently  see,  a  judgment  is  an  actual  specific  charge  on  the  land, 
the  practice  in  regard  to  the  abstract  must  be  altered  :  a  seller's 
attorney  can  no  longer  safely  keep  back  a  list  of  judgments,  but  is 
bound  to  set  it  forth  on  the  abstract  like  every  other  charge  upon 
the  property. 

3.  In  order  to  ascertain  what  searches  should  now  be  made,  it 
will  be  necessary  to  consider  how  far  judgments  bound  purchasers 
before  the  late  statutes,  and  to  what  extent  they  will  bind  him 
under  the  new  law.     And  first,  as  to  the  law  before  the  new  acts. 

4.  Where  any  judgment  was  entered  up  after  the  purchase- 
money,  being  an  adequate  consideration,  was  actually  paid,  equity 
relieved  the  purchaser  against  it,  notwithstanding  that  it  was 
entered  up  previously  to  the  execution  of  the  conveyance  ;  the 
vendor  being,  in  equity,  only  a  trustee  for  the  purchaser  (1).  and  a 
judgment  being  merely  a  general  security,  and  not  a  specific  lien 

(a)  Richards  v.  Barton,  1  Esp.  Ca.  268. 


(l^i  See  ante,  191,  and  note. 


[*653J 


96  EFFECT    OF    JUDGMENTS 

on  the    land  ;    and    this  equity    prevailed,  whether    the  judgment 
creditor  had  or  had  not  notice  of  the  contract  (b)  (I). 

*5.  In  a  case  where  a  reversioner  in  fee  first  executed  a  bond, 
with  a  warrant  of  attorney  to  enter  up  judgment,  and  then  mort- 
gaged to  another  in  fee,  and  on  the  1st  of  January  1810  contracted 
to  sell  the  estate  to  a  purchaser  without  notice,  and  on  the  5th  of 
February  1810  a  judgment  was  entered  up  and  docketed,  of  which 
notice  was  given  to  the  purchaser  on  the  16th  of  April  1810,  and 
on  the  28th  of  November  1812  an  elegit  issued,  and  an  inquisition 
taken  thereon  on  the  20th  of  January  1813,  but  on  the  15th  of 
March  1810  the  mortgagee  in  fee  and  the  mortgagor  had  conveyed 
the  estate  in  fee  to  the  purchaser  without  notice,  and  a  part  of  the 
purchase-money  was  secured  to  the  seller  by  a  legal  term  of  years, 
and  which  was  unpaid  when  notice  of  the  judgment  was  given, 
and  afterivards  the  imrchaser  paid  off  the  mortgage,  and  took  a 
surrender  of  the  term  (IT), — so  that  there  were,  as  regards  priority, 
1,  the  warrant  of  attorney  ;  2,  the  mortgage  in  fee  ;  3,  the  contract 
without  notice  ;  4,  the  judgment ;  5,  the  conveyance  to  the  pur- 
chaser, with  the  payment  and  security  of  the  purchase-monny  ; 
6,  the  notice  of  the  judgment,  and,  lastly,  the  elegit, — upon  a  bill 
filed  by  the  judgment  creditor  against  the  purchaser,  the  Vice- 
Chancellor  held,  that  as  the  greater  part  of  the  purchase-money 
was  paid,  and  the  rest  secured  by  the  term  when  the  notice  was 
given,  the  judgment  creditor  had  no  remedy  in  equity  against  the 
fee.  The  purchaser  was  then  the  mortgagor  for  the  term.  The 
notice  therefore  was  nothing  more  than  notice  to  the  mortgagor 
that  a  person  to  whom  he  had  granted  a  legal  term,  by  way  of 
mortgage,  was  indebted  on  judgment ;  but  a  judgment  is,  at  law, 
no  lien  upon  a  legal  term  ;  and  when  the  interest  of  the  debtor  is 
legal,  a  judgment  is  no  lien  in  equity.  Notwithstanding  this  judg- 
ment, the  debtor  could  well  assign  his  legal  term  at  his  pleasure. 
If  there  was  no  lien  upon  the  term  in  the  hands  of  the  debtor,  there 
could  be  no  lien  upon  the  term  in  the  hands  of  his  assignee  (c). 

(6)  See  Xels.  Cli.  Rep.  184  ;  Finch  v.  gain,  1  Cra.  &  Phil.    325 ;   Langton  v. 

Earl  of  Wilchclsea,  1  P.  Wms.  278  ;  10  Horton,  1  Hare,  549  ;  Leake  v.  Leake, 

Mod.  468;  11  Vin.  Ab.   118;  and   see  5  Ir.  Eq.  Rep.  361;  Massey  v.  Batwell, 

Kennedy  v.  Daly,  1  Scho.  &  Lef.  373 ;  ib.    382  ;    Whitworth    v.    Gaugain,    3 

Prior  V.  Penpraze,  4  Price,  99  ;  Llo.  &  Hare,  416. 

Goo.  t.  Sugd.  262 ;  Whitworth  v.  Gau-  (e)  Forth  v.  the  Duke  of  Norfolk,  4 

(I)  See  9  Geo.  4,  c.  35,  as  to  judgments  binding  purchasers  in  Ireland,  and  7  & 
8  A^ict.  c.  90,  Ireland ;  Ilickson  v.  (Jollis,  1  Jo.  &  Lat.  94  ;  and  as  to  judgments 
binding  purchasers,  see  post,  ch.  21,  s.  4. 

(II)  This  fact  appears  from  the  papers  in  the  cause. 
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6.  A  purchaser  who,  at  the  time  of  his  contract,  was  seised  of 
the  legal  estate,  as  a  mortgagee,  was  not  bound  by  judgments 
entered  up  subsequently  to  the  mortgage,  for  an  equity  of  redemp- 
tion* is  not  within  the  clause  of  the  statute  of  frauds,  which  will 
shortly  come  under  our  consideration  ;  and  it  was,  therefore,  not 
extendible  (c?)  (I)  (1).  And  as  the  purchaser,  by  the  contract,  ac- 
quired equal  equity  with  the  judgment  creditor,  and  had  already 
got  the  legal  estate,  his  title  could  not  be  impeached.  Some 
gentlemen  of  eminence  even  held  that  notice  of  judgments  entered 
up  subsequently  to  the  mortgage  would  not  affect  the  purchaser  ; 
but  it  is  conceived,  that  if  he  purchased  with  notice,  either  express 
or  implied,  of  any  judgment,  the  legal  estate  would  not  protect  him 
in  equity  against  the  judgment  creditor  (II).  The  judgment  is  a 
lien    upon    the   estate  in   equity    (e),    and    confers  a   right   on  the 

Madd.  503  ;  the  dates  are  not  correctly  3  Bro.    C.    C.  478  ;  and   see  Burdon  v, 

stated   in   the    report.     The   case   was  Kemiedy,  3  Atk.  739  ;  Scott  v.  Scholey, 

heard  upon  appeal  before  Lord  Eldon,  8  East,  467  ;  Metcalf  f.  Scholey,  2  New 

who  called  for  further  papers.    The  par-  Rep.  461  ;  Doe  v.  Evans,   1  Crompt.  & 

ties  agreed  to  be  bound  by  his  opinion ;  Mees.  450. 

but  none,  I  believe,  was  ever  obtained.  (e)  Churchill  v.  Grove,    Nels.    Cha. 

{d)  Lyster  r.  Dolland,  1  Ves.  jun.  431;  Rep.  89  ;  1  Cha.  Ca.  35. 

(I)  Note.  An  equity  of  redemption  has  been  held  to  be  assets  under  the  stat- 
ute of  frauds,  2  Freem.  115,  pi.  130  ;  although  the  determination  appears  not  to 
have  been  acted  upon.  It  were  much  easier  to  maintain  that  an  equity  of  redemp- 
tion is  extendible  under  the  statute. — Note,  the  case  of  Freeman  v.  Taylor,  3  Keb. 
307,  was  before  the  statute. 

(II)  In  citing  this  passage,  Lord  Manners,  C.  observed,  that  is  on  a  transaction 
out  cf  Court  to  defeat  the  judgment  creditor.     Beat.  193. 


(1)  The  doctrine  has  very  extensively  prevailed  in  the  United  States,  that  an 
equity  of  redemption  may  be  taken  and  sold  on  an  execution  at  law.  4 
Kent "(6th  ed.)  160,  161  ;  Ingersoll  r.  Sawyer,  2  Pick.  276  ;  Van  Ness  v.  Hyatt, 
13  Peters,  294  ;  Hobart  v.  Frisbie,  5  Conn.  592  ;  Ford  v.  Philpot,  5  Harr.  &  Jolm. 
312  ;  Carpenter  v.  Fii-st  Parish  in  Sutton,  7  Pick.  49  ;  Pritchard  v.  'Brovra.,  4  N. 
Hamp.  397,  402,  Per  Richardson  Ch.  J  ;  Kittredge  v.  Bellows,  4  N.  Hamp.  424  ; 
Kelly  V.  Burnham,  9  N.  Hamp.  20;  KeUy  v.  Beers,  12  Mass.  388,  389  ;  CoUins 
T.  Gibson,  5  Vermont,  243  ;  M'Whorter  r.  Huling,  3  Dana,  349  ;  Hunter  v.  Hun- 
ter, 1  WaUcer,  (Miss.)  144 ;  Garro  r.  Thompson,  7  "Watts,  416  ;  Bagley  v.  Bailey, 
16  Maine,  151.  But  it  has  been  held,  that  a  mortgagee  cannot  cause  a  sale  to  be 
made  of  the  equity  of  redemption,  for  the  purpose  of  paying  or  extinguishing  the 
debt  secured  by  the  mortgage.  See  Atkms  v.  Sawyer,  1  Pick.  351;  Goring  r. 
Shreeve,  7  Dana,  66 ;  Tice  v.  Anuin,  2  John.  Ch.  125  ;  Schnell  r.  Schi-oder,  1 
Bailey  Eq.  334.  But  see  Porter  v.  King,  1  Greenl.  297,  where  the  judgment 
creditor  extended  his  execution  on  the  premises  mortgaged  for  the  same  debt. 
A  mortgagee  may  attach  and  levy  on  the  mortgaged  land  for  a  debt  not  secured 
by  the  mortgage.  Cusliing  v.  Ilurd,  4  Pick.  253.  Where  an  eqiiity  of  redemp- 
tion is  sold  under  an  execution,  the  purchaser  takes  such  interest  as  the  defend- 
ant on  the  execution  had.  Crow  r.  Tinsley,  6  Dana,  402  ;  Hartshorne  v.  Harts- 
horne,  1  Green  Ch.  348.  See  further  on  the  subject  of  levying  upon  or  selling 
an  equity  of  redemption  under  an  execution.  White  v.  Bond,  16  Mass.  400  ; 
Warren  v.  Childs,  11  Mass.  222;  KcUy  v.  Burnham,  9  N.  Hamp.  20  ;  Steward  v. 
Allen,  5  Greenl.  103  ;  Coombs  r.  Jordan.  3  Bland,  284. 
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creditor  to  redeem  a  prior  mortgage  or  other  incumbrance  {/)- 
And  by  the  first  principles  of  equity,  a  purchaser,  with  notice  of 
any  incumbrance,  is  bound  by  it  in  the  same  manner  as  the  person 
was  of  whom  he  purchased  (§•).  And,  indeed,  it  has  been  expressly 
decided,  that  a  mortgagee,  purchasing  the  equity  of  redemption,  is 
bound  by  judgments  of  which  he  has  notice,  although  they  were 
entered  up  subsequently  to  the  mortgage  (A). 

7.  This  doctrine  prevailed  before  the  statute  of  frauds,  and  has 
been  the  observed  rule  of  equity  ever  since  ;  and  it  is  said,  that 
previously  to  the  statute  of  frauds,  a  judgment  creditor  was  in  like 
manner,  and  upon  the  same  principles,  relievable  in  equity  against 
a  conveyance  to  trustees.  And  by  the  tenth  section  of  that  statute 
it  is  enacted,  that  execution  may  be  delivered  upon  any  judgment, 
statute,  or  recognizance,  of  all  such  lands,  fee.  as  any  other  person 
or  persons  shall  be  seised  or  possessed  of  in  trust  for  him  against 
whom  execution  is  so  sued,  in  the  same  manner  as  if  he  had  been 
seised  of  such  lands,  &;c.  of  such  estate  as  they  be  seised  of  in 
trust  for  him  at  the  time  of  the  execution  sued,  and  shall  be  held 
discharged  of  the  incumbrances  of  the  trustee.  Upon  the  con- 
struction *of  this  statute  it  hath  been  holden,  that  if  a  trustee  has 
conveyed  the  lands  before  execution  sued,  though  be  was  seised 
in  trust  for  the  defendant  at  the  time  of  the  judgment,  the  lands 
cannot  be  taken  in  execution  (i).  Now  it  is  clear,  that  where  the 
fee  is  in  trustees,  the  purchaser  would  not  be  bound  by  any  judg- 
ment, upon  which  no  writ  of  execution  had  been  sued,  and  of 
which  he  had  not  notice.  But  here,  as  in  the  preceding  case,  the 
purchaser,  it  is  contended  in  practice,  cannot  be  advised  to  rely  on 
the  legal  estate  in  the  trustees,  where  he  has  notice  of  any  sub- 
sequent judgments.  Mr.  Powell  {k),  however,  entertained  a  con- 
trary opinion.  After  showing  that  trust  estates  can  only  be  taken 
in  execution  by  virtue  of  the  statute  of  frauds,  he  contends,  that 
where  the  legal  estate  is  in  a  trustee,  notice  to  a  purchaser  of 
judgments  is  immaterial,  because  the  lands  are  not  liable  at  law  ; 
and,  as  equity  follows  the  law,  no  relief  would  be  granted  against 
the  purchaser,  through  the  medium  of  a  court  of  equity  (1). 

(/)  See  2  Cha.  Rep.  180.  («)  Hunt  v.   Coles,    Com.    226.     See 

{g)  See  Anon.  2  Ventr.  361,  No   2.  Higgins  v.  The  York  Buildings  Compa- 

\h)  Gres-wold  r.  Marsham,  2  Cha.  Ca.  ny,    2    Atk,    137;    Harris   v.   Pugh,   4 

170  ;  Crisp  v.  Heath,  7  Vin.  Abr.   52,  Bingh.  335 ;  12  Moo.  577,  S.  C;  Johns 

(E.)  pi.  2.     Tunstall  v.  Trappes,  2  Sim.  v.   French,  1  Ilogan,  450. 

286.  (k)  2  Mort.  4th  edit.  p.  608. 

{1)  It  was  held  in  Pritchard  v.   Brown,  4  N.  Hamp.  397,  that  the  interest  of  a 
cestui  que  trust  in  land  will  pass  bv  the  extent  of  an  execution  upon  the  land  as 
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The  case  of  Hunt  v.  Coles  is  an  authority  that  trust-estates  can- 
not be  affected  by  any  execution  sued  upon  a  judgment  after  the 
trustee  has  conveyed  away  the  lands.  But  admitting  that,  before 
the  statute  of  frauds,  an  incumbrancer  might  be  relieved  against  a 
conveyance  to  trustees,  it  would  seem  to  follow,  that  the  same 
equity  remained  after  the  statute  (/).  It  were  difficult  to  contend, 
that  the  statute  excluded  the  equitable  relief.  The  registering 
acts  expressly  enact,  that  a  purchaser  shall  not  be  bound  by  in- 
struments, &c.,  unless  they  are  registered,  notwithstanding  which 
equity  fastens  on  the  conscience  of  a  purchaser  who  bought  with 
notice  of  any  unregistered  incumbrance  ;  and  there  is  surely 
greater  reason  to  hold,  that  the  jurisdiction  of  equity  shall  not 
,be  barred  by  a  statute  which  merely  gives  a  partial  remedy  at  law 
without  interfering  with  the  equitable  rights  of  the  parties. 

The  difficulty  in  the  way  of  the  relief  would  be,  that  no  case 
can  be  found,  after  the  most  diligent  search,  in  which  a  judgment 
creditor  has  been  relieved  against  a  conveyance  to  trustees,  where 
a  purchaser  had  subsequently  acquired  the  legal  estate.  The  author 
formerly  thought  that  equity  would  relieve  against  the  purchaser, 
if  he  bought  with  notice  ;  but  his  confidence  in  that  opinion  was 
shaken  by  the  want  of  authority  in  support  of  it.  Nothing  but  a 
judicial  determination  can  set  the  doubt  on  this  point  at  rest  (m)  ; 
*but  the  point  can  now  only  arise  upon  a  case  not  within  the  late 
act,  and  will  soon  cease  to  be  of  any  interest  (I). 

(l)  See  Pratt  v.  Colt,  2  Freem.  139,  remedy ;  and  see  now  3  &  4  Will.  4,  c. 
contra  as   to  a  trust  estate    descended,     104. 

(1673),  for  which  the  statute  provides  a         (m)  See    Steele   v.    Philips,    Beatty, 

193. 

(I)  Lord  Chancellor  Hart  observed  (3  MoUoy,  24),  that  some  doctrine  to  the 
effect  that  equity  would  not  relieve  a  j\idgraent  creditor  against  a  conveyance  to 
trustees,  where  a  purchaser  has  acquired  subsequently  the  legal  estate,  although  he 
bought  with  notice,  was  to  be  found  in  Mr.  Sugden's  book,  he  thought,  but  he 
could  not  agree  with  Mr.  Sugden;  and  see  Johns  v.  French,  1  Hogan,  450. 

It  seems  to  have  been  thought  that  this  jioint  was  determined  in  the  late  case  of 
Tunstall  v.  Trappes  in  favor  of  the  judgment  creditor,  where  the  purchaser 
bought  with  notice  (8  Sim.  286,  where  the  nature  of  the  conveyances  is  not  fully 
stated).  Bvit  no  such  point  was,  I  apprehend,  decided  in  that  case.  The  judg- 
ment creditor  there  claimed  an  interest  in  an  equity  of  redemption,  subject  to  all 
incumbrances  by  mortgage  or  otherwise  i)rior  to  his  judgment,  and  the  notice  was 
held  to  be  effective  against  the  legal  estates  obtained  by  the  last  mortgagee. 

his  estate.  The  decision  was,  however,  founded  upon  what  was  said  to  be  a  long 
course  of  practice  and  usage  in  the  State  of  New  Hampshii-e,  in  reference  to 
equities  of  redemption.  "  And  we  are  of  opinion,"  say  the  court,  "that  the  in- 
terest of  a  cestui  que  trust  must  stand  on  the  same  ground  as  that  of  a  mortgagor, 
and  while  the  right  of  a  mortgagor  shall  be  held  to  jmss  by  an  extent  upon  the 
land  as  his  property,  the  interest  of  a  cestui  que  trust  must  be  held  to  pass  in  the 
«amc  way." 
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8.  The  statute  only  extends  to  clear  and  simple  trusts  for  the 
benefit  of  the  debtor.  Therefore  a  trustee  of  a  term'  of  years  for 
securing  an  annuity,  and  subject  thereto  for  the  grantor,  is  not  a 
trustee  within  the  statute  (n). 

9.  Where,  however,  an  estate  was  conveyed  to  trustees  upon 
trust  to  sell,  and  pay  debts,  &ic.  and  to  pay  the  surplus  of  the 
monies  to  arise  by  sale  to  the  grantor,  and  the  receipts  of  the 
trustees  were  made  sufficient  discharges  to  the  purchasers,  the 
better  opinion  was,  that  the  purchaser  was  not  bound  by  any  sub- 
sequent judgments  of  which  he  had  even  express  notice.  Great 
difference  of  opinion  prevailed  in  ihe  Profession  on  this  point. 
Those  who  held  that  a  purchaser  was  bound  by  such  judgments, 
rightly  compared  the  interest  of  the  grantor  in  the  estate  to  an 
equity  of  redemption.  But  as  such  an  interest  was  not  extendible, 
the  debt  of  the  judgment  creditor  could  only,  it  should  seem,  affect 
the  surplus  monies  in  the  hands  of  the  trustees,  and  was  not  a  lien 
on  the  estate  itself.  When  the  receipts  of  the  trustees  were  once 
made  a  discharge  to  the  purchaser,  there  surely  was  not  any  equity 
in  a  subsequent  incumbrancer  to  require  the  purchaser  to  see  to 
the  application  of  any  part  of  the  money.  This  doctrine  had  not 
till  recently  received  a  judicial  sanction,  but  the  two  following  cases 
were  decided  upon  these  principles. 

10.  In  Lodge  v.  Lyseley  (o),  a  father  tenant  for  life  and  his  son 
tenant  in  tail  in  remainder  joined  in  conveying  the  estate  to  trustees 
to  sell,  and  to  pay  30,000  /.,  part  of  the  purchase-money,  to  the 
father,  and  the  residue  to  the  son.  The  trustees'  receipts  were 
made  good  discharges,  and  they  contracted  to  sell  the  estate,  and 
judgments  were  afterwards  entered  up  against  the  father.  The 
Vice  Chancellor  held  that  the  purchaser  could  not  be  affected  by 
*the  judgments.  He  observed,  that  by  the  conveyance  to  which 
the  father  and  son  were  parties,  the  son  acquired  a  clear  right  in 
equity  to  have  the  trusts  expressed  in  the  conveyance  performed, 
because  he  amalgamated  his  remainder  in  tail  (which  was  converted 
into  a  fee  by  the  recovery)  with  the  father's  life  estate  ;  and  it  was 
agreed  between  them  that  there  should  be  an  immediate  sale  of  the 
whole,  and  a  division  made  of  the  purchase-money.  Part  was  to 
be  applied  in  payment  of  the  father's  debts,  and  30,000  /.  was  then 
to  be  paid  to  the  father,  and  the  clear  residue  was  then  to  be  paid 
to  the  son  ;  therefore  as  soon  as  the  conveyance  was  executed   the 

(?!.)  Doe  V.  Greenhill,  4  Eai-u.  &  Aid.     by  r.  Irvine,  6  Ir.  Eq.  Hep.  149. 
684 ;  Nulkes  t-.  Day,  10  Sim.  48  ;  Dig-         (o)  4  Sim.  70. 
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son  had  a  clear  right  to  file  a  bill  against  the  father  and  the  trus- 
tees for  a  sale,  according  to  the  trusts  expressed  ;  and  inasmuch 
as  part  of  the  trust  is,  that  the  trustees  should  sell  and  give  releases 
to  the  purchaser,  there  could  be  no  execution  of  the  trusts  without 
allowing  the  trustees  to  receive  the  money  and  give  their  receipts, 
which  were  to  discharge  the  purchasers.  This  case,  he  observed, 
bore  no  resemblance  to  the  cases  mentioned.  The  case  that  it 
most  resembled  was  that  which  was  submitted  for  Mr.  Serjeant 
Hill's  opinion  (p).  But  even  in  that  case  he  should  not  have 
given  the  opinion  which  the  learned  Serjeant  did,  because  it 
appeared  to  him  that  from  the  time  the  party  entered  into  binding 
contracts  to  sell  his  estates  to  purchasers,  he  not  having  judgments 
against  him  at  that  time,  the  purchasers  had  a  right  to  file  a  bill 
against  him,  and  have  the  legal  estate  conveyed,  and  if  he  had 
subsequently  confessed  a  judgment,  that  judgment  never  could 
have  impeded  the  progress  of  the  legal  estate  to  them.  As  to  the 
case  of  Forth  v.  The  Duke  of  Norfolk,  no  decision  was  given  there 
on  the  point  which  might  have  arisen,  because  the  chattel  interest 
had  ceased  to  have  existed.  His  notion  was,  that  it  was  of  the 
essence  of  the  trusts,  which  the  son,  as  the  purchaser,  had  a  right 
to  have  performed,  that  the  trustees  should  convey  the  legal  estate, 
and  give  receipts  for  the  purchase-money.  His  opinion  was  so 
clear,  that  he  did  not  think  that  he  ought  to  allow  the  purchaser 
to  say  that  there  was  a  doubt  on  the  point. 

11.  In  the  later  case  of  Fosters.  Blackston  (g),  a  father  conveyed 
his  real  estates  to  trustees  upon  trust  to  sell  and  pay  off  charges 
created  by  the  son,  and  pay  the  surplus  arising  from  sales  in  the 
father's  life-time  to  him,  and  the  surplus  arising  after  his  decease 
to  the  son,  and  to  stand  seised  of  the  estates  which  should  remain 
unsold  in  trust  for  the  father  for  life,  and  after  his  decease, 
in  trust  for  the  son  in  fee.  An  annuitant  of  the  son's,  who 
*had  entered  up  and  docketed  a  judgment  against  the  son,  claimed 
a  lien  on  monies  arising  from  sales  made  after  the  father's  death, 
but  the  Master  of  the  Rolls  disallowed  the  claim.  He  observed, 
that  the  judgment  creditors  had  no  legal  lien  upon  the  trust 
estates,  but  they  had  a  possible  equitable  lien  depending  upon  a 
contingency.  The  trustees  had,  under  the  deed,  a  full  authority  to 
sell  and  to  convert  the  realty  into  personalty.  If  any  part  had 
been  unsold   by   the  trustees,  it  would   have  remained   land  and  the 

(p)  Seethe  opinion  in  1  Madd,  503,         {(/)  1  Myl.  &  Kce.  297;  andsecAlox- 
n.  iinder  v.  Crosbie,  6  Ir.  Eq.  Rep.  olo. 
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judgment  would  have  attached  upon"  it,  but  it  was  all  sold  by  the 
trustees  and  converted  into  personalty,  and  the  contingency  which 
would  have  entitled  the  judgment  creditor  never  took  effect. 

12.  As  a  mortgagee  seised  or  possessed  of  a  legal  estate  would 
not  have  been  bound  by  judgments,  so  a  purchaser,  who  obtained 
an  assignment  of  a  legal  subsisting  term  of  years  in  trust  to  attend 
the  inheritance,  could  protect  himself  against  judgments,  &c.,  if 
notice  could  not  be  proved  on  him  or  any  of  his  agents.  But  a 
purchaser  seldom  relied  upon  a  term,  because  notice  may  be 
inferred  from  very  slight  circumstances.  And  even  where  he  did 
rely  on  a  term  of  years,  yet  if  it  were  recently  created,  incum- 
brances previously  to  the  creation  of  the  term  would  bind  him.  It 
remained  undecided,  whether  an  attendant  term  could  be  seised 
under  the  10th  section  of  the  statute  of  frauds,  but  the  purchaser 
was  clearly  safe  where  he  had  procured  an  assignment  of  the  term 
before  execution  sued  (r),  so  that  the  question  was  not  very  impor- 
tant as  far  as  regarded  purchasers.  And  of  course  a  man  could 
not  protect  himself  against  his  own  judgment  by  an  attendant  term, 
for  the  fee  would  be  extendible  (5),  and  the  trustee  of  the  term 
would  at  all  events  become  a  trustee  for  the  judgment  creditor. 
But  the  statute  did  not  give  the  same  remedy  against  equitable  as 
against  legal  estates  ;  it  did  not  enable  the  judgment  creditor  to 
take  in  execution  an  equity  of  redemption  or  a  trust  in  a  leasehold. 
Now  every  attendant  term  is  at  law  a  chattel  real — a  term  in  gross, 
and  therefore  cannot  be  taken  in  execution  for  the  debt  of  the 
cestui  que  trust.  The  legislature  never  intended  to  reduce  a  fee 
simple  estate  with  an  attendant  term  to  a  level  with  a  chattel 
interest,  where  under  the  same  circumstances  a  mere  chattel 
interest  would  not  be  within  the  statute.  The  terms  of  the  10th 
section  are  not  very  accurate  :  it  speaks  of  the  trustee  being  seised 
or  possessed,  but  then  execution  is  to  be  delivered  like  as  it  ought 
*to  have  been  if  the  party  against  whom  execution  is  sued  had  been 
seised  of  such  lands  of  such  estate  as  they  be  seised  of  in  trust  fo' 
him,  so  that  the  possession  does  not  refer  to  a  chattel  interest,  anc 
the  words  lands,  &tc.  and  other  hereditaments,  are  apt  words  t' 
comprehend  freeholds  only  (t). 

It  should  be  borne  in  mind,  that  although  a  leasehold  for  year 


(r)  Doe  V.  Ilelder,  2  Barn.  &  Aid. 
782  ;  jjost,  ch.  15,  s.  3.  Mr.  Baron  Bay- 
ley  thought  it  might,  Doe  v.  Evans,  1 
Croinpt.  &  Mees.  4.50  ;  the  facts  of  that 
case  are  not  distinctly  stated. 
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(«)  Sir  John  Harrington  «.  Garrowa-^ 
2  Ko.  Abr.  472  (P.),  pi.  11. 

(t)  See  310W  8  &  9  Vict.  c.  112.  suj)rc 
ch.  11,  s.  6. 
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may  be  extended  on  an  elegit,  if  it  is  in  the  possession  of  the  defen- 
dant at  the  time  the  execution  is  awarded  (u),  yet  it  was  settled 
long  before  the  statute  of  Charles  2,  that  a  sale  of  chattels  was 
good  after  judgment,  although  not  after  execution  awarded  (y)  ;  so 
that  as  to  a  term  of  years  the  command  to  the  sheriff  on  an  elegit 
did  not  overreach  the  sale  in  the  same  manner  as  it  did  in  the  case 
of  a  freehold  estate.  This  distinction  appears  to  have  been  ex- 
pressly taken  in  Fleetwood's  case,  and  it  strengthened  a  purchaser's 
right  to  defend  himself  by  a  term  of  which  he  had  obtained  an 
assignment  before  execution  awarded. 

13.  Judgments  bound  after-purchased  lands,  and  consequently 
affected  such  lands  even  in  the  hands  of  a  purchaser  (x)  (1). 

14.  Where  by  the  operation  of  the  conveyance — as  in  the 
instance  of  an  appointment  under  a  general  power  by  a  person 
having  such  a  power,  with  a  limitation  to  himself  in  fee  in  default 
of  appointment — the  estate  vested  in  the  seller  is  divested,  and  the 
fee  is  vested  in  tiie  purchaser  under  the  power,  the  judgments 
entered  up  against  the  seller  ceased  to  bind  the  estate  at  law  (y)  ; 
and  therefore  they  equally  ceased  to  be  operative  in  equity,  although 
the  purchaser  bought  with  notice,  for  the  notice  was  only  of  a  lien, 
which  the  law  enabled  the  seller  to  displace,  and  the  judgment 
creditor  had  no  title  by  contract  (^)  ;  and  of  course  the  setting 
aside  of  a  portion  of  the  purchase-money  as  an  indemnity  against 
the  judgment  (a)  did  not  alter  the  equity. 

15.  Although  the  Court  of  Chancery  sold  the  estate,  yet  the 
purchaser  was  bound  to  ascertain  that  all  the  judgment  creditors 
having  legal  liens  had  come  in  under  the  decree,  for  any  one  who 
*did  not  might  enforce  his  judgment  against  the  purchaser,  although 
he  had  paid  the  whole  of  his  purchase-money  into  Court  (6). 
Judgments,  however,  subsequent  to  a  legal   mortgage  in  fee,  where 

(u)  Sir  Gerard  Fleetwood's   case,   8  (P.)   pi.    3  ;  Shep.  Prac.   Couns.   305  ; 

Co.  171  ;  and  see  and  consider  31  Ass.  Hickford   v.   Machin,    Winch,   84,  per 

p.  6  ;  38  Ass.  p.  4  ;  and  see  2  Inst.  395  ;  Jones,   J.  ;   and   Brace   v.   Duchess    of 

Gilb,  Ex.  33.  35.  Marlborough,   in  2  Ptesol.   2  P.  Wms. 

(«')  Sir  Gerard   Fleetwood's   case,    8  492. 

Co.  171  ;  and  see  1  Fitz.  Abr.  tit.  Exe-  ((/)  Doe  v.  Jones,   10  Barn.  &  Cress, 

cution,  pi.  108  ;  2  Ko.  Abr.  157  ;  Wil-  459  ;  Hickson  v.  Collis,  1  Jo.  &  Lat.  94. 

son  V.    "Wormol,  Godb.    161,   pi.    22G ;  {z)  TunstaU  v.  Trappes,  3  Sim.  286. 

Shii-lej^  V.  Watts,  3  Atk.  200.  Eaton  v.  Sanxter,  6  Sim.  517. 

(x)  See  Sir  John  de  Molevn's  case,  30  (n)  Skeeles  v.  Shearly,  8  Sim,  153  ;  3 

E.    324  a  ;   1  Ro.  Abr.  892,"  pi.  14,  16  ;  Mvl.  &  Cra.  112. 

42  E.  3,  11  a ;  42  Ass.  pi.  17 ;  2  H.  4,  8  (6)  See  2)ost. 
b.  pi.  42  ;  14  a,  pi.  5  ;  2  Ro.  Abr.  472, 

(1)  See  4  Kent  (6th  ed.)  435,  436  ;  Calhoun  v.  Snider,  6  Binney,  135  ;  Stow  v. 
Tifft,  15  John.  464. 
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the  sale  was  by  the  Court  in  a  foreclosure  suit,  were  held  in 
Ireland  not  to  be  binding  on  a  purchaser,  although  they  were  not 
represented  before  the  Court  (c)  ;  but  this  has  been  denied  to  be 
law  (^). 

16.  Judgments  did  not  bind  leasehold  estates  till  writs  of  execu- 
tion were  taken  out  upon  them,  and  delivered  to  the  sheriff  (e). 
But  the  sheriff  would  not  permit  his  office  to  be  searched  for  any 
writ  of  execution  which  might  have  been  delivered  there,  lest  the 
purposes  of  the  writ  should  be  defeated  by  the  party  against  whom 
it  was  issued  absconding,  or  removing  his  goods.  Therefore,  al- 
though the  judgment  did  not  of  itself  bind  the  leasehold  estate, 
yet  a  purchaser  could  not  safely  complete  his  contract,  where  he 
discovered  a  judgment,  because  he  could  not  be  satisfied  that  an 
execution  issued  upon  it  had  not  been  lodged  with  the  sheriff. 

17.  Old  judgments  existing  against  a  former  owner  of  a  lease- 
hold estate  upon  which  it  did  not  appear  that  execution  had  issued, 
were  not  considered  an  objection  to  a  seller's  title  {/). 

18.  Where  only  an  equity  of  redemption  of  a  term  was  pur- 
chased, the  purchaser  could  not  be  affected  by  even  an  execution 
lodged,  of  which  he  had  not  notice,  for  such  an  interest  was  not 
extendible  under  the  statute  of  frauds,  and  the  mere  delivery  of 
the  writ  to  the  sheriff  was  not  implied  notice  to  a  purchaser  (g).  fl 

19.  Although  a  judgment  was  not  duly  docketed,  and  therefore 
void  against  a  purchaser,  yet  if  the  purchaser  had  notice  of  it,  and 
did  not  pay  the  value  of  the  estate,  it  was  presumed  that  he 
agreed  to  pay  off  the  judgment,  and  equity  compelled  him  to  pay 
it  (A). 

20.  The  general  rule  of  equity  would  warrant  an  assertion,  that 
the  case  would  have  been  the  same  although  no  agreement  had 
been  made.  In  the  case  of  Forshall  v.  Coles  (i),  however,  it  ap- 
pears that  the  Master  of  the  Rolls  held  decidedly,  that  notice  of 
a  judgment  not  docketed  was  not  material.  But  this  decision 
cannot  be  relied  on  :  the  effect  of  it  would  be  to  overrule  all  the 
*decisions  on  the  statutes  for  registry  Q).  They  were  passed  for 
precisely  the  same  purpose  as  the  act  of  William  and  Mary,  viz.  to 

(c)  Steele  v.  Philips,  Beat.  188  ;  John  {<;)  See  1  Ves.  jun.  431  ;  3  Atk.  739. 

V.  French,  1  Hogan,  450.  (h)  Thomas  v.  Pledwell,  7  Yin.  Abr. 

(^d)  Piers  v.  Piers,   1   Saus.  &    Scul.  53,  pi.  5  ;  2  Eq.  Ca.  Abr.  684,  pi.  7. 

379 ;   1  Dru.  &  Walsh,  265  ;  Barrett  v.  (*)  7  Vin.   Abr.  54,  pi.  6  ;  2  Eq.  Ca. 

Bermingham,  1  Saus.  &  Scul.  419.  Abr.  592,  pi.  8  ;  S.  C.  MS.  a  better  note, 

(e)  Yide  post,  ch.  21.  Appendix,  No.  17. 

(f)  Causton  v.  Macklcw,  2  Sim.  242;  (J)  Vide  infra,  ch.  21,  sect.  5. 
"Williams  v.  Craddock,  4  Sim.  313. 
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enable  purchasers  readily  to  discover  incumbrances ;  and  there- 
fore, if  a  purchaser  has  notice  of  any  judgment,  the  statute  does 
not  in  equity  extend  to  him,  as  he  is  already  in  possession  of  what 
the  legislature  intended  to  furnish  him  with.  This  point,  upon 
which  a  considerable  difference  of  opinion  formerly  prevailed  in  the 
Profession,  was  decided  by  Lord  Eldon  in  favor  of  the  judgment 
creditor.     The  case  of  Forshall  v.  Coles  is  therefore  overruled  (Jc). 

21.  Only  a  divided  moiety  of  the  estate  could  be  taken  under 
an  elegit,  unless  where  there  were  two  judgments  of  the  same 
term,  either  obtained  by  one  creditor  or  by  two  creditors,  under 
which  practically  the  entirety  could  be  seized  (/)  ;  and  if  resort 
was  had  to  equity,  it  was  necessary  to  sue  out  an  elegit  (m)  (1). 

22.  But  now  the  whole  state  of  the  law  on  this  head  is  altered 
by  a  recent  act  (n),  except  as  against  purchasers,  mortgagees,  and 
creditors  before  the  1st  of  October  1838  (o)  (I).  All  the  estate  is, 
under  the  new  law,  to  be  delivered  in  execution,  instead  of  a 
moiety  (p). 

23.  And  the  right  to  execution  is,  except  as  against  such  pur- 
chasers, mortgagees,  or  creditors,  now  extended  to 

All  lands,  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments ; 

Including  lands  and  hereditaments  of  copyhold  or  customary 
tenure  ; 
which  the  person  against  whom  execution  is  sued,  or  any  person 
in  trust  for  him,  shall  have  been  seised  or  possessed  of  at  the  time 
of  entering  up  the  said  judgment,  or  at  any  time  afterwards,  or 
over  which  such  person  shall,  at  the  time  of  entering  up  the  judg- 
ment, or  at  any  time  after,  have  any  disposing  power,  which  he 
might,  without  the  assent  of  any  other  person,  exercise  for  his  own 
benefit  (5). 

(k)  Davis  V.  Earl  of  Strathmore,   16  ToA\aishend  v.  Askew  is  a  correct  rep- 

Ves.  jun.  419  ;  see  Willis  v.  Brown,  10  resentation  of  what  passed. 

Sim.    148  ;  Cockburne  v.  Wright,  6  Ir.  (/^)  1  &2  Vict.  c.  110. 

Eq.  Rep.  1.  (o)  Sec.  123.     In  re  Perrin,  2  Dru. 

{I)   Attorney    General    v.    Andrew,  &  War.   147. 

Hard.  33  ;  Doe  v.  Creed,  5  Bing.  337.  (p)  Sec.    9  ;  for   the    forms  of   new 

(m)  Neate  v.  Duke  of  Marlborough,  writs,  see  5  Bing.  N.  C.  366. 

3  Myl.  &  Cra.  407.  Mr.  Heald's  notice  of  (g)  Sec.  11. 

(I)  As  to  Ireland,  See  9  Geo.  4,  c.  35  ;  3  &  4  Vict.  c.  105  ;  7  &  8  Vict.  c.  90  ; 
Knox  V.  Kelly,  1  Dru.  &  Walsh,  542 ;  Martin  v.  D'Arcy,  1  Ir.  Eq.  Rep.  84. 

(1)  The  process  of  Elegit  is  still  in  use  in  several  of  the  States  of  the  Union. 

4  Kent  (6th  ed.)  428,  429,  431  note,  434,  435,  436,  and  note ;  1  Cruise  Dig.  by 
Mr.  Greenleaf,  vol,  2,  Tit.  14,  ^^97,  in  note. 
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24.  And  this  is  followed  up  by  mnking  the  judgment  a  charge 
*upon  all  lands,  tenements,  &;c.  (including  copyholds  and  customary 
holds)  of  which  such  person  is  at  the  time  of  entering  up  judg- 
ment, or  at  any  time  afterwards,  seised,  possessed,  or  entitled,  for 
any  estate  or  interest  whatever,  at  law  or  in  equity,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  or  over  which  the 
party  has  a  general  power,  and  which  is  to  be  binding  upon  the 
party,  and  against  all  persons  claiming  under  him  after  such  judg- 
ment, including  his  issue,  and  other  persons  whom  he  could  bar  ; 
and  relief  in  equity  is  to  be  given  to  the  creditor  in  like  manner  as 
if  the  debtor  had  power  to  charge  the  hereditaments,  and  had  by 
writing  under  his  hand  agreed  to  charge  the  same  with  the  judg- 
ment debt  and  interest  (?•)  (1). 

(r)  Sec.  13. 

(1)  In  the  New  England  States  the  judgment  is  no  lien,  and  the  lands  are  not 
bound  by  it,  until  they  are  seised  upon  the  execution.  But  in  those  States  the 
creditor  may  gain  a  lien  on  the  real  estate  of  the  debtor  by  an  attachment  in 
mesne  process  ;  and  this  lien  continues  until  a  certain  periotl,  varying  in  different 
States,  after  the  rendition  of  judgment,  in  order  to  aiford  sufficient  time  to  levy 
the  execution.  If  the  execution  is  taken  out,  and  seizure  of  the  estate  attached 
is  made  upon  it,  within  that  period,  and  the  levy  is  afterwards  in  due  time  com- 
pleted, the  title  to  the  estate  is  perfect,  either  in  the  judgment  debtor,  or  iri  the 
purchaser  under  the  sale  upon  the  execution  where  a  sale  has  legally  been 
made.  This  title  thus  acquired  is  good  against  all  persons  claiming  by,  through, 
or  under,  the  judgment  debtor,  from  the  time  the  attachment  was  made.  Provi- 
sion is  generally  made  in  these  States  that  such  attachment  shall  not  bo  valid  un- 
less a  record  is  made  of  it,  either  in  the  office  of  the  clerk  of  the  court,  in  some 
States,  or  in  the  registry  of  deeds,  in  others,  within  a  certain  prescribed  period  of 
time  after  such  attachment  is  made,  i  Kent  (6th  ed.)  -ioo  ;  1  Cruise  Dig.  by  Mr. 
Greenleaf,  vol.  2,  Tit.  14,  v^97,  in  note  ;  Pomroy  r.  Stevens,  11  Metcalf,  244. 
See  Den  v.  Carson,  3  Battle's  Rep.  388  ;  Den  r.  Keleburn,  ib.  414.  Such  attach- 
ment would  not  be  good  against  a  prior  unrecorded  deed  of  which  the  attaching 
creditor  had  notice.  Curtis  v.  Mundy,  3  jNIetcalf,  405  ;  Priest  v.  llice,  1  Pick. 
174  ;  Matthews  r.  Demerritt,  22  Maiue,  312  ;  Post,  984  in  note.  The  effect  of  an  at- 
tachment on  mesne  process,  as  alien  on  real  estate,  in  its  relation  to  the  Bankrupt 
Act  of  the  United  States,  1841,  was  much  discussed  in  Davenport  v.  Tilton,  10 
Metcalf,  320 ;  Kittredgc  i\  Warren,  14  N,  Ilamp.  o09  ;  Kittredge  v.  Emerson,  7  Law 
Be]).  312  ;  Downer  v.  Brackett,  5  Law  Hep.  392  ;  Matter  of  Howell,  6  Law  Hep. 
300 ;  Haughton  v.  Eustis,  5  Law  Rep.  505  ;  Ex  parte  Foster,  2  Story  C.  C.  131  ;  Mat- 
ter of  Bellows  and  Peck,  3  Story  C.  C.  428.  In  Davenport  i\  Tilton,  10  Metcalf. 
327,  Mr.  Chief  Justice  Shaw  said  ; — "  By  the  law  of  Massachusetts,  an  attach- 
ment of  property  on  mesne  process  is  a  specific  charge  upon  the  proj^erty,  for  the 
security  for  the  debt  sued  for,  and  the  property  is  set  apart  and  placed  in  the  cus- 
tody of  the  law,  for  that  purpose,  subject  only  to  the  condition  that  the  attach- 
ing creditor  shall  obtain  judgment  in  the  suit,  take  out  execution  and  levy  it  upon 
the  property  so  held,  within  a  limited  time."  See  Matter  of  Cook,  2  Story  C.  C.  376.- 
It  is  stated  by  Mr.  Greenleaf,  that,  "in  New  York,  New  Jersey,  Maryland, 
Vu'ginia,  North  Carolina,  Ohio,  Tennessee,  Georgia,  Mississippi,  Florida,  and  Ar- 
kansas, a  lien  is  created  either  by  the  rendition,  or  the  docketing,  of  judgment^ 
but  it  may  generally  be  lost  by  the  omission  of  farther  diligence  on  the  part  of 
the  creditor.  In  Illinois,  also,  there  is  a  lien  by  judgment,  which  continues  seven 
years,  provided  execution  is  sued  out  in  a  year.  In  Missouri  a  similar  lion  con- 
thiues  absolutely  for  three  j'ears  ;  in  Pennsylvania,  live  ;  and  in  Indiana,  ten.  In 
New  York,  a  docketed  judgment,  after  ten  years,  cetiseri  to  be  a  lien  against  bona 
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25.  But   it   is   provided   at    the    close    of   this  section  that  the 
*  doctrine    of  courts  of  equity,  whereby  protection  is  given  to  pur- 
chasers  for  valuable  consideration  without  notice,  is  to  remain  un- 
affected (s). 

26.  These  provisions,  therefore,  render  it  now  immaterial  whether 
the  seller  has  an  equitable  or  a  legal  estate,  for  they  are  placed  on 
the  same  footing,  and  the  period  of  inquiry  as  to  an  equitable 
ownership  is  no  longer  the  time  of  execution  sued,  but  of  the 
entering  up  of  the  judgment,  or  any  time  afterwards,  and  there- 
fore the  transfer  of  the  legal  estate  after  the  judgment,  and  before 
execution  sued,  is  no  longer  material :  nor  is  it  important  whether 
the  seller  has  an  estate  with  oi'  without  a  general  power,  for  in 
either  case  the  judgment  is  equally  binding,  or  whether  the  seller 
has  only  a  general  power,  for  that  is  for  this  purpose  treated  as 
an  estate,  and  the  judgment  creditor  has  no  longer  a  general  lien 
but  an  actual  charge  on  the  estate,  to  which  a  court  of  equity  is 
bound  to  give  effect, 

27.  And  now  decrees  and  orders  of  courts  of  equity,  and  all 
rules  of  courts  of  law,  and  all  orders  of  the  Lord  Chancellor  or  of 
the  Court  of  Review  in  matters  of  bankruptcy,  and  all  orders  of 
the  Lord  Chancellor  in  matters  of  lunacy,  whereby  any  sum  of 
money  or  any  costs  shall  be  payable  to  any  person,  are  to  have 
the  effect  of  judgments,  and  they  will,  if  duly  docketed,  bind  pur- 
chasers (t). 

28.  And  a  judgment  against  tenant  in  tail  will  bind  a  purchaser 
from  the  issue  in  tail,  or  any  remainder  man  whom  the  tenant  in 
tail  might  have  barred. 

29.  By  a  later  act  (m),  after  reciting  that  under  the  1  &;  2  Vict. 

(s)  Sec.  13.  Adol.  &  EU.  175  ;  Bedford  v.  Forbes,  1 

(t)  Sec.  18,  19  ;  Jones  v.  Williams,  11     Carr.  &  Kir.  33. 

(ti)  3  &  4  Vict.  c.  82,  s.  2. 

Jide  purchasers,  and  against  incumbrances  created  subsequent  to  the  judgment. 
In  Kentucky,  the  lien  is  created  only  by  delivery  of  the  execution  to  the  officer. 
In  the  States  out  of  New  England,  attachments  issue  only  in  certaia  specified 
cases."  1  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  2,  Tit.  14,  ^97  in  note,  where  the  stat- 
utes of  the  several  States  are  referred  to.  See  4  Kent  (6th  ed.)  43.5  to  437. 
The  whole  subject  of  attachments  and  the  effect  thereof,  and  the  effect  of  judg- 
ments, as  liens  or  encumbrances  uj^on  real  estate,  will  be  found  provided  for  by 
the  positive  statutes  of  each  State,  which  in  consequence  of  the  constant  changes 
taking  place  in  them,  it  would  be  hardly  safe  to  state  here  in  detail  as  the  per- 
manent law  of  the  respective  States.  Under  the  laws  of  Virginia,  in  relation  to 
lands  of  which  the  debtor  has  an  actual  seisin,  although  there  is  no  statute  in 
Vii-ginia  which  expressly  makes  a  judgment  a  lien  on  the  lands  of  the  debtor, 
yet  during  the  existence  of  the  rights  of  the  plaintiff  to  take  out  an  elegit,  the 
lien  of  the  judgment  is  universallv  acknowledged.  Burton  v.  Smith,  13  Peters 
S.  C.  464.     See  Matter  of  Cook,  2  Story  C.  C.  376. 


iO&  PROTECTION    TO    PURCHASERS, 

*c.  110,  doubts  had  been  entertained  whether  a  purchaser,  mort- 
gagee, or  creditor,  having  notice  of  any  such  judgment,  decree^ 
order,  or  rule  as  aforesaid,  would  not  in  equity  be  affected  thereby, 
notwithstanding  such  a  memorandum  or  minute  of  the  same  as  in 
the  said  act  is  mentioned  may  not  have  been  left  with  the  Senior 
Master  of  the  said  Court  of  Common  Pleas  (I),  it  is  enacted,  that 
no  such  judgment,  decree,  order  or  rule  as  aforesaid  shall,  by  virtue 
of  the  said  act,  affect  any  lands,  tenements,  or  hereditaments  at 
law  or  in  equity,  as  to  purchasers,  mortgagees,  or  creditors,  unless 
and  until  such  a  memorandum  or  minv>te  as  in  the  said  act  in  that 
behalf  mentioned  shall  have  been  left  with  the  Senior  Master  of  the 
said  Court  of  common  Pleas,  any  notice  of  such  judgment,  decree, 
order,  or  rule  to  any  such  purchaser,  mortgagee,  or  creditor  in  any- 
wise notwithstanding.  So  that  the  rule  in  equity  is  now  reversed. 
80.  The  act  of  1  &  2  Vict.,  as  we  have  seen,  provides  that  the 
doctrine  of  a  court  of  equity,  whereby  protection  is  given  to  pur- 
chasers for  valuable  consideration  without  notice,  is  to  remain 
unaffected  ;  and  by  a  later  act  it  is  provided,  that  as  against  pur- 
chasers and  mortgagees  without  notice  of  any  such  judgment^ 
decrees  or  orders,  rules  or  orders  as  aforesaid,  none  of  such  judg- 
ments, decrees  or  orders,  rules  or  orders,  shall  bind  or  affect  any 
lands,  tenements,  or  hereditaments,  or  any  interest  therein,  further 
or  otherwise,  or  more  extensively  in  any  respect,  although  duly 
registered,  than  a  judgment  of  one  of  the  superior  courts  would 
have  bound  such  purchaser  or  mortgagee  before  the  act  of  the 
1st  and  2d  of  Victoria,  where  it  had  been  duly  docketed,  according 
to  the  law  then  in  force  (a;).  The  object  of  this  provision  was  to 
restore  to  purchasers  without  notice  the  protection  against  judg- 
ments which  they  had  before  enjoyed. 

31.  We  may  now  consider  the  operation  of  the  statutes  on  the 
several  cases  to  which  we  have  referred  arising  out  of  the  former  law, 

32.  It  would  seem,  that  a  judgment  entered  up  after  the  pur- 
chase-money paid,  but  before  the  conveyance,  would  still  not  bind 
the  purchaser,  because  although  the  judgment  creditor  has  no 
lono^er  merely  a   general   security,  but   has  a  specific  charge  on  the 

{x)  2  Vict.  c.  11,  s.  5. 

(I)  Tliis  provision  was  perhaps  made  without  a  knowledge  of  the  2  Vict.  c.  11. 
It  was  in  its  turn  overlooked  Avhen  the  7  &  8  Vict.,  c.  90,  was  passed ;  and  it 
should  now  be  extended  to  Ireland.  But  the  alteration  of  the  19  s.  of  1  &  2  Vict. 
c.  110,  in  s.  28  of  3  &  4  Vict.  c.  105,  seems  to  render  it  necessary  only  to  extend 
the  provisions  to  judgments ;  see  vol.  III.  p.  402,  pi.  39,  of  the  last  edition  of  this 
Work. 
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land,  and  the  purchaser  has  no  equity  superior  to  a  bona  fide 
creditor  with  an  actual  charge  (y),  yet  the  provisions  before  referred 
*to  in  favor  of  purchasers  without  notice  seem  to  apply  to  this 
case,  and  to  leave  the  old  law  untouched.  A  purchaser  having 
already  the  legal  estate,  as  a  mortgagee,  will  still,  it  seems,  not  be 
bound  by  judgments  entered  up  subsequently  to  the  mortgage  of 
which  he  has  not  notice,  for  although  the  equity  of  redemption  is 
now  charged  with  the  judgment,  yet  the  purchaser  having  equal 
equity,  and  having  the  legal  estate,  will,  it  should  seem,  be  able  to 
defend  himself  against  the  judgment  creditor  (z).  The  act  of 
1  &;  2  Vict,  has  no  doubt  very  much  varied  this  question  :  for  as 
the  judgment  is  made  a  charge  upon  the  equity,  and  binding 
against  the  debtor,  and  all  persons  claiming  under  him  after  such 
judgment,  it  may  be  urged  that  the  priority  is  fixed  by  the  act. 
But  it  should  seem  that  execution  could  not  be  sued  under  sect.  11, 
which  does  not  appear  to  include  an  equity  of  redemption,  and  that 
the  remedy  under  section  13,  which  no  doubt  makes  the  judgment 
a  charge  on  the  equity  of  redemption,  would  be  in  equity  only. 
The  legal  estate  may  under  the  act  be  extended  for  the  debt  of  the 
equitable  owner  without  difficulty,  but  although  the  equity  of 
redemption  is  liable  to  the  debt,  yet  the  legal  estate  cannot  be 
extended  for  it,  because  that  belongs  to  the  mortgagee,  and  not  to 
the  mortgagor,  and  the  equity  of  redemption  may  produce  no 
fruit :  the  nature  of  the  subject  is  not  changed  by  the  act,  and 
being  still  a  mere  equity,  relief  in  respect  of  it  can  only  be  ob- 
tained in  a  court  of  equity  (1).  And  if  so,  the  concluding  proviso, 
inserted  at  the  writer's  suggestion,  that  nothing  therein  contained 
shall  affect  or  alter  any  doctrine  of  courts  of  equity,  whereby  pro- 
tection is  given  to  purchasers  for  valuable  consideration  without 
notice,  would  prevent  a  court  of  equity  from  giving  relief  against 
a  purchaser  without  notice  having  the  legal  estate.  Since  these 
observations  were  written,  the  2  Vict.  c.  11,  for  which  the  author  is 
responsible,  has  passed,  and  the  proviso  before  referred,  to,  that 
judgments  against  purchasers  without  notice  shall  not,  although 
registered,  bind  further  than  a  judgment  would  have  bound  such  a 
purchaser  before  the  act  of  the  1  &;  2  Vict.,  where  it  was  duly 
docketed  (a),  appears  to  render  a  purchaser  without  notice  safe  in 
such  cases;  for  under  the  old  law,   as  we  have  seen,  a  judgment, 

(y)  Supra,  pi.  4.  (z)  Supra,  pi.  5.  (a)  Supra,  p.  664. 

(1)  See  ante,  655. 
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although  duly  docketed,  would  not  have  bound  such  a  purchaser, 
and  therefore  he  is  now  equally  protected. 

33.  Mere  trust  estates  now  stand  upon  a  different  footing :  they 
maybe  extended  under  section  11,  which  extends  the  remedy  to 
lands,  &;c.  of  which  the  person  against  whom  execution  is  sued,  or 
any  person  in  trust  for  him,  is  seised  or  possessed  at  the  time  of*en- 
tering  up  the  judgment,  or  at  any  time  afterwards.  And,  therefore, 
if  the  legal  fee  were  vested  in  A  in  trust  for  B,  and  tiiey  were  to 
convey  to  a  purchaser,  he  would  be  bound  by  any  judgment  entered 
up  against  B,  the  seller,  before  the  conveyance,  just  the  same  as  if 
the  latter  had  himself  had  the  legal  estate  (b)  (1).  But  if  he  were 
a  purchaser  without  notice,  he  would,  under  the  2  Vict.  c.  11,  s.  5, 
hold  free  from  the  judgment,  execution  upon  which  could  not  be 
sued  against  him  :  the  old  law  in  this  case  as  to  such  a  purchaser 
is  still  in  force. 

34.  In  the  case  before  considered,  of  a  conveyance  to  trustees  to 
sell,  with  power  to  give  receipts,  although  the  grantor  has  an  inter- 
est in  the  surplus  monies  to  arise  by  sale,  the  law,  it  should  seem,  is 
not  altered  as  regards  a  purchaser,  although  the  judgment  creditor 
could  now  no  doubt  enforce  his  right  against  the  surplus  (c). 

35.  The  right  of  a  purchaser  without  notice  of  a  judgment  to 
protect  himself  against  it  by  a  yrior  legal  estate,  is  not,  it  is  appre- 
hended, affected  by  the  statute  of  1  &i  2  Vict,  where  that  estate 
was  not  held  in  trust  for  the  seller.  But  where  it  was  so  held — 
and  that  would  include  terms  assigned  in  trust  for  the  seller,  and 
to  attend  the  inheritance  —  it  would  rather  seem  that  the  judgment 
creditor  could,  under  that  statute,  follow  the  lands  in  the  hands  of 
a  purchaser,  although  the  latter  had  obtained  an  assignment  of  the 
term.  For  the  eleventh  section  gives  the  remedy  against  all  such 
lands,  &£c.  as  the  person  against  whom  execution  is  sued,  or  any 
person  in  trust  for  him,  shall  have  been  seised  or  possessed  of  at 
the  time  of  entering  up  such  judgment,  or  at  any  time  afterwards. 
And  although  these  words  may  be  considered  ambiguous,  yet  the 
thirteenth  section  makes  the  judgment  a  charge  upon  all  lands,  &c. 
of  or  to  which  such  person  shall  at  the  time  of  entering  up  judg- 
ment, or  at  any  time  afterwards,  be  seised,  possessed,  or  entitled, 
for  any  estate  or  interest  whatsoever,  at  law  or  in  equity,  and 
binding  upon  the   person  against   whom   judgment  shall  be  entered 

{b)  Supra,  pi.  7.  (e)  Sicpra,  pi,  9. 

(1)  See  ante,  656  note. 

[*666] 


UNREGISTERED    JUDGMENTS.  Ill 

up,  and  against  all  persons  claiming  under  him  after  such  notice. 
And  so  far  as  this  operates  at  law,  and  the  legal  estate  is  capable 
of  being  seized  for  the  debt  of  the  equitable  owner,  the  judgment 
creditor  would  be  preferred  ;  but  if  he  went  into  equity,  under  the 
authority  of  the  act,  to  enforce  his  charge,  then  the  purchaser,  if 
he  bought  without  notice,  would  in  that  court  be  entitled  to  the 
protection,  the  benefit  of  which  is  saved  to  him  by  the  act.  If 
the  right  of  the  judgment  creditor  were  established,  he  would 
prevail  over  a  bona  fide  purchaser  without  notice,  where  an  actual 
*mortgagee  of  the  specific  property  would  be  defeated  by  the  prior 
legal  term.  This  point,  also,  is  set  at  rest  by  the  fifth  section  of 
the  2  Vict.  c.  11,  for  the  purchaser  without  notice  could  not  have 
been  affected  by  the  judgment  prior  to  the  1  &t  2  Vict.  c.  110,  and 
consequently  is  now  entitled  to  the  same  protection.  But  the  fore- 
going observations  are  allowed  to  remain  as  illustrative  of  the  oper- 
ation of  the  two  statutes.  The  protection  afforded  by  an  attendant 
term  will  soon  cease  (d). 

36.  The  execution  of  a  power  by  which  an  estate  vested  in  the 
person  against  whom  judgment  is  entered  up,  is  divested,  will  no 
longer  defeat  the  judgment  (e)  ;  but  here  again,  a  purchaser  without 
notice  will  be  entitled  to  the  benefit  of  the  fifth  section  of  the 
2  Vict.  c.  11. 

37.  And  leasehold  estates  are  now  bound  in  like  manner  as  free- 
holds; and  an  equity  of  redemption  of  a  term  just  the  same  as  an 
equity  of  redemption  in  a  fee-simple  estate  (^f)- 

38.  And  copyholds  and  estates  of  customary  tenure  are  also,  as 
we  have  seen,  made  liable  to  judgment ;  but  in  none  of  these 
cases  is  the  former  liability  of  a  purchaser  without  notice  in- 
creased. 

39.  The  intention  of  the  1  &  2  Vict.  c.  110,  was  to  close  the 
dockets  under  the  old  act,  and  this  is  expressly  provided  for  by 
the  2  Vict.  c.  11.  The  1  &i  2  Vict.,  after  giving  greater  operation 
to  judgments,  &c.,  provides  that  no  judgment  shall,  hy  virtue  of 
that  act,  affect  any  purchaser  unless  the  provisions  as  to  registering 
under  that  act  are  complied  with.  Now,  as  the  act  does  not  pro- 
vide absolutely  against  a  judgment  affecting  a  purchaser,  unless  it 
is  registered  under  it,  possibly  it  may  be  contended  that  a  judg- 
ment not  docketed  or  registered  at  all,  will  hind  a  purchaser 
according  to   the   old.   laiv.     This   point   escaped   notice   when   the 

(d)  S  ScO  Vict.  c.  112  ;  sap.  ch.  11,  s.        (e)   Supra,  pi.  14. 
6.  (/)  ««;;>■«,  pi.  IG.  18  ;  and  see  pi.  74. 
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2  Vict.  c.  11,  was  framed,  but  it  seems  to  present  no  real  difficulty. 
For  the  provisions  of  the  act  of  Will.  &l  Mary,  making  judgments 
void  against  purchasers  unless  docketed,  are  not  repealed,  although 
judgment  creditors  are  no  longer  at  liberty  to  avail  themselves  of 
those  dockets  ;  and  judgment  creditors  must  follow  the  directions 
of  the  1  &£  2  Vict,  if  they  wish  their  judgments  to  bind  purchasers 
under  that  act.  This  was  the  clear  intention  of  the  legislature,  as 
the  context  of  the  late  acts  proves.  Therefore,  if  a  judgment 
creditor,  whose  judgment  is  not  docketed  or  registered,  relies  upon 
the  old  law,  he  will  be  estopped  against  a  purchaser  by  the  act  of 
*WiIl.  h  Mary  ;  and  if  he  depends  upon  the  1  h  2  Vict.,  his  claim 
will  be  avoided  by  the  19th  section. 

40.  We  have  at  length  arrived  at  the  object  of  this  investi- 
gation—  In  what  cases  should  search  be  made  for  judgments? 
The  answer  is,  that  in  no  case  should  a  purchaser  now  dispense 
with  such  a  search.  It  is  no  longer  safe  to  rely  upon  an  out- 
standing legal  estate  ;  the  execution  of  a  power  will  not  defeat  the 
judgment,  and  it  binds  equitable  as  well  as  legal  estates  ;  powers 
amounting  to  ownership  as  well  as  actual  estates.  Even  the  most 
solvent  person  may  have  an  order  of  some  Court  against  him  for 
payment  of  costs,  which  the  person  obtaining  it  may  choose  to 
make  binding  upon  purchasers  ;  and  although  the  provision  in  the 
2  Vict.  c.  11,  s.  5,  is  a  great  safeguard  to  purchasers,  yet  it  would 
not  be  wise  to  rely  upon  it,  as  notice  may  be  proved  by  slight 
circumstances. 

41.  And  the  register  of  judgments  should  be  searched  although 
the  estate  lie  in  a  register  county  (g*). 

42.  By  the  new  law,  one  register  in  the  Common  Pleas  is  estab- 
lished for  all  judgments  intended  to  affect  purchasers,  and  the 
charge  for  a  search  of  the  whole  is  limited  to  1  s.  The  old  acts 
are  not  repealed,  but  the  2  Vict.  c.  11,  s.  1,  directs  the  old  dockets 
to  be  closed,  and  no  judgment,  decree,  &ic.,  is,  by  virtue  of  the 
1  &i  2  Vict.  c.  110,  to  affect  any  purchaser,  unless  the  same  is  reg- 
istered under  that  act;  so  that  a  judgment  already  entered  up 
and  binding  upon  purchasers  under  the  old  law  will  not  have  the 
extended  operation  given  by  the  late  act,  unless  it  be  registered  in 
the  Common  Pleas  under  it.  And  it  is  provided  (A)  that  no  judg- 
ment already  docketed  under  the  act  of  Will.  &i  Mary  shall,  after 
the  Ist  August  1841,  affect  any   purchasers,    mortgagees,    or  cred- 

(y)  Post,  sect.  2.  {h)  2  Vict.  c.  11,  s.  2. 
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iters,  unless  and  until  such  memorandum  thereof  as  is  prescribed 
by  the  1  &;  2  Vict.  c.  110,  is  left  with  the  Senior  Master  of  the 
C  P. ;  and  it  is  further  provided  («"),  that  all  judgments,  decrees  or 
orders,  rules  and  orders  which  had  been  registered  under  the  1  &  2 
Vict.  c.  110,  or  which  thereafter  should  be  so  registered,  are  in 
order  to  bind  purchasers,  mortgagees,  or  creditors  to  be  again  reg- 
istered evrery  five  years.  The  result  therefore  is,  that  now  the 
search  is  in  everj'^  case  confined  to  five  years,  and  on  the  new  reg- 
ister only.  ■■ 

43.  The  phraseology  of  the  act  of  1  &£  2  Vict,  as  to  the  terms 
upon  which  judgments  shall  bind  purchasers,  should  be  attended 
to,  for  although  it  provides  that  no  judgment,  &c.  shall  by  virtue 
*of  the  act  bind  a  purchaser,  unless  a  minute  of  the  particulars 
required  shall  be  left  with  the  Senior  Master  of  the  Common  Pleas, 
yet  it  does  not  go  on  to  say,  uor  unless  he  shall  enter  the  particu- 
lars in  a  book,  but  directs  him  to  make  the  entry.  A  purchaser 
therefore  might  be  bound  if  the  creditor  had  performed  his  part, 
although  by  the  negligence  of  the  officer  the  judgment  had  not 
been  entered  in  the  book,  and  his  only  remedy  would  be  against 
the  officer  for  his  neglect.  This  shows  the  propriety  of  the  pro- 
tection given  to  purchasers  without  notice. 

44.  It  should  be  kept  in  view,  thata  judgment  against  a  tenant 
in  tail  will  bind  his  issue,  and  the  remainder-man,  where  he  could 
bar  them  without  the  consent  of  a  protector,  so  that  in  purchasing 
from  the  issue  or  a  remainder-man,  it  will  be  necessary  to  search 
for  judgments  against  the  tenant  in  tail,  as  well  as  against  the 
seller. 

45.  But,  as  we  have  seen,  the  rights  given  by  the  act  do  not 
extend  against  purchasers  before  the  1st  October  1838. 

46.  The  search  for  judgments  should  be  postponed  to  the  last 
moment,  lest  any  should  be  entered  up  between  the  search  and 
the  completion  of  the  conveyance.  But  the  vendor  or  his  attorney 
should  be  asked  at  once  in  writing,  whether  there  are  any  incum- 
brances which  do  not  appear  upon  the  abstract.  If  he  answer  in 
the  negative,  and  upon  search  at  the  latest  period  any  such  should 
exist,  and  the  purchase  cannot  on  that  account  be  completed,  the 
purchaser  would  be  able  to  recover  all  his  expenses  from  the  vendor, 
including  even  the  expense  of  the  conveyance  (k).  No  serious 
expense  should  be  incurred  until  the  abstract  is  examined  with  the 

(0  2  Tict.  c.  11.  s.  4.  (A)  Supra,  ch.  8.  s.  5,  pi.  11. 
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deeds.  But  a  purchaser  may  always  with  propriety  at  once  search 
for  judgments,  and  if  a  title  cannot  be  made,  he  may  recover  from 
the  vendor  the  expense  attending  the  search  (/).  If  an  early  search 
be  made,  and  there  is  any  reason  to  suspect  the  seller,  the  register 
should  again  be  inspected  immediately  before  the  execution  of  the 
conveyance  (1). 

47.  Judgments  against  bankrupts  were,  by  the  former  law,  cut 
down  to  a  level  with  the  other  debts,  and  therefore  where  assignees 
sold  the  estate  it  was  immaterial  whether  or  not  there  were  judg- 
ments against  the  bankrupt ;  but  now  the  late  act,  in  making  the 
judgment  debts  an  actual  charge  on  the  estate,  provides  that  such, 
charge  shall  not  operate  to  give  the  judgment  creditor  any  pre- 
ference in  case  of  the  bankruptcy  of  the  person  against  whom  such 
judgment  shall  have  been  entered  up,  unless  such  judgment  shall 
*have  been  entered  up  one  year  at  least  before  the  bankruptcy  (m)  :  in 
that  case,  therefore,  it  will  still  operate  as  a  judgment,  and  con- 
sequently judgments  should  now  be  searched  for  against  a  bank- 
rupt where  the  sale  is  by  his  assignees  (2). 

48.  Formerly  where  judgments  were  searched  for,  and  the 
vendor  had  a  common  name,  many  were  found  under  that  name 
which,  in  fact,  did  not  apply  to  the  seller,  and  this  often  led  to 
expense  and  inconvenience.  But  this  is  now  obviated  by  the  late 
act  On),  which  provides  that  no  judgment  shall  affect  any  purchaser 
unless  a  minute  containing  the  name,  and  the  usual  or  last  place 
of  abode,  and  the  title,  trade,  or  profession  of  the  person  whose 
estate  is  intended  to  be  affected  thereby,  shall  be  left  with  the 
Senior  Master  of  the  Court  of  Common  Pleas,  who  shall  enter  the 
same  in  a  book,  in  alphabetical  order,  by  the  name  of  such 
person. 

49.  Judgments  of  certain  inferior  courts  of  record,  and  rules  or 
orders  of  such  courts  for  any  sum  of  money,  costs,  charges,  or 
expenses,  may  be   removed  into  the  superior  court,  and  be  acted 

(Z)  Hodges «.  Lord  Litchfield,  1  Bing.  («)  1  &  2  A'ict.  c.  110,  s.  19  ;  See,  as 
N.  C.  499.  '^      to  L-eland,  9  Geo.  4,  c.  35  ;  3  &  4  Vict, 

(m)  1  &  2  Vict.  c.  110,  s.  13.  c.  105  ;  7  &  8  Vict.  c.  90. 

(1)  In  Massachusetts  and  other  States,  where  attachments  of  real  estate  may  be 
made  on  mesne  process,  and  be  valid  from  the  time  they  are  made,  although 
not  recorded  until  after  several  days,  another  embarrassment  arises  which  ren- 
ders it  difficult,  if  not  impossible,  in  some  cases,  to  ascertain  Avhether  an  estate 
is  free  from  incumbrances  at  any  given  point  of  time. 

(2)  See  Matter  of  Cook,  2  Story  C.  C.  376  ;  and  cases  cited,  ante  663  in  note, 
in  reference  to  the  effect  of  attachments  on  mesne  process,  under  the  Bankrupt 
Act  of  the  United  States. 
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ypon  as  a  judgment  thereof.  But  no  such  judgment,  rule,  or 
order,  when  so  removed,  will  affect  any  lands,  k,c.  as  to  purchasers, 
mortgagees,  or  creditors,  any  further  than  the  same  would  have 
done  if  the  same  had  remained  a  judgment,  rule,  or  order  of  such 
inferior  court,  unless  and  until  a  writ  of  execution  thereon  shall  be 
actually  put  into  the  hands  of  the  sheriff,  or  other  officer  appointed 
to  execute  the  same  (o). 

50.  There  is  no  direction  that  such  last-mentioned  judgments 
shall  not  bind  purchasers  unless  they  are  registered,  and  the  con- 
cluding provision  rather  seems  to  exclude  an  intention  that  they 
should  be  registered.  This  would  still  expose  purchasers  to  dan- 
ger, for  a  writ  of  execution  may  be  in  the  hands  of  the  sheriff,  and 
yet  a  purchaser  may  not  be  able  to  ascertain  the  fact,  for  he  will 
not  be  permitted  to  search  the  sheriff's  office.  But  it  is  open  to 
contend  that  such  judgments  ought  to  be  registered,  in  order  to 
bind  purchasers.  They  are  to  be  of  the  same  force,  charge,  and 
effect  as  a  judgment  of  the  superior  court,  and  all  proceedings 
shall  and  may  be  immediately  had  and  taken  thereupon,  or  by 
reason,  or  in  consequence  thereof,  as  if  such  judgment  had  been 
recovered  originally  in  the  superior  court.  This  provision  seems 
to  deny  to  them  any  greater  force  than  belongs  to  judgments  of 
the  superior  courts  ;  and  the  latter  do  not  bind  a  purchaser  unless 
*they  are  registered,  and  the  clause  would  clearly  authorize  the 
registration  of  all  judgments  so  removed.  But  although  regis- 
tered, yet  they  would  only  bind  a  purchaser  when  a  writ  of  execu- 
tion thereon  is  actually  in  the  hands  of  the  sheriff.  This  difficulty 
has  occurred  tome  since  the  act  of  2  Vict.,  c.  11,  passed.  But 
the  fifth  section  of  that  statute,  although  not  framed  with  a  view 
to  this  question,  seems,  in  connexion  with  the  prior  statute,  to 
protect  purchasers  without  notice  against  such  judgments  (p). 

51.  These  observations,  respecting  judgments,  must  not  be 
closed  without  observing,  that  if  a  person  purchase  part  of  an 
estate  which  is  subject  to  a  judgment,  and  the  residue  of  the 
estate  remain  in  the  hands  of  the  conusor,  or  descend  to  his  heir, 
and  execution  is  sued  only  against  the  original  debtor  or  his  heir, 
he  shall  not  have  contribution  against  the  purchaser,  and  the  con- 
sideration of  the  purchase  is  not  material  in  these  cases.  But  if 
execution    be   sued   against  the  purchaser  only  he  shall  have  con- 

(o)  1  &  2  Yict.  c.  110,  s.  22.  (p)  And  see  now  3  &  1  Vict.  c.  82,  s.  2. 
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tribution    against   the  person  seised  of   the  residue   of   the  estate^, 
whether  they  acquired  it  by  descent  or  purchase  (^). 

52.  Sir  Edward  Coke  observes  (r),  that  when  it  is  said  that  if 
one  purchaser  be  only  extended  for  the  whole  debt,  that  he  shall 
have  contribution,  it  is  not  thereby  intended  that  the  others  shall 
give  or  allow  to  him  any  thing  by  way  of  contribution  ;  but  it 
ought  to  be  intended,  that  the  party  who  is  only  extended  for  the 
whole,  may,  by  audita  querela,  or  scire  facias,  as  the  case  requires, 
defeat  the  execution,  and  compel  the  conusor  to  sue  execution  of 
the  whole  land ;  so,  in  this  manner,  every  one  shall  be  contri- 
butory, hoc  est,  the  land  of  every  terre-tenant  shall  be  equally 
extended. 

53.  The  statute  16  &  17  Car.  2,  c,  5,  has  enabled  the  conusee 
to  proceed  against  any  part  of  the  land,  but  it  saves  the  right  to 
contribution  against  the  person  whose  lands  are  not  extended, 
without  pointing  out  how  that  right  is  to  be  enforced.  In  some 
cases  doubtless  the  relief  would  be  in  equity  (s). 

54.  Where  there  is  reason  to  suppose  that  the  seller  has  been  in- 
volved in  difficulties,  it  will  be  proper  to  search  the  Insolvent  Court. 
And  where  the  seller  is  a  trader,  in  addition  to  inquiries  after  any 
commission,  it  would  be  proper  to  search  the  Bankrupt  Court  for 
any  affidavits  of  debt  by  creditors,  which,  under  the  last  Insolvent 
*Act  (j),  may  be  made  the  foundation  of  a  fiat  in  bankruptcy. 
Where  a  commission  has  issued,  there  is  but  little  danger  of  its 
not  being  known :  and  now  all  conveyances  by  any  bankrupt, 
bona  Jide  made  and  executed  before  the  date  and  issuing  of  the 
fiat  against  such  bankrupt,  will  be  valid,  notwithstanding  any 
prior  act  of  bankruptcy  by  him  committed,  provided  the  person 
or  persons  to  whom  the  bankrupt  so  conveyed  had  not  at  the 
time  of  such  conveyance  notice  of  any  prior  act  of  bankruptcy  by 
hini  committed  (w).  This  was  a  necessary  provision,  more  particu- 
larly now  that  a  creditor  may  lay  a  pretty  sure  foundation  for  a 
commission  (x),  and  that  the  seller  himself  may  concert  the  com- 
mission ((/).     The  notice  in  the  act  means  knowledge(2;). 

{q)  Sir  Wm.  Herbert's  case,  3  Co.  11  (<)  1  &  2  Yict.  c,  110,  s.  8. 

b.     See  the  distinctions  taken  in  Blake-  (u)  2  Vict.  c.  11,  s.  12,  and  see  s.  13  ; 

stou  V.  Martyn,  1  Jo.  90  ;  and  see  Hart-  and  see  2  &  3  Vict.   c.  29  ;  and  see  p. 

ly  V.  O'Flaherty,   Beatty,  61  ;  Aicken  v.  271;  and  see   Meux   r.  Smith,    11  Sim, 

Macklin,  1  Dru.  &  Walsh,  621  ;  and  see  410, 

s.  13  of  1  &  2  Vict.  c.  110.  (x)  1  &  2  Vict.  c.  110,  s.  8. 

(r)  3  Co.  U  b,  ((/j  6   Geo.  4,  c.  IG,  s.  6  ;   1  &  2  Will, 

(s)  See  Hartly  r.  OTlahertv,  Beatty,  4,  c.  56,  s.  42. 

61  ;  1  Llo.  &  Goo.  t.  Plunk.  208  ;  1  &  2  (r)  Bii-d  v.  Bass,  6  Mann,&  Gra.  143. 
Vict.  c.  110,  s,  13  ;  post,  ch.  22. 
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55.  It  may,  in  this  place,  be  observed,  that  provision  is  made 
by  the  statutes  of  bankruptcy  (a)  for  the  enrohnent  of  the  pro- 
ceedings for  the  safety  of  purchasers  ;  and  it  is  declared,  that  no 
fiat,  nor  any  adjudication  of  bankruptcy  or  appointment  of  as- 
signees, or  certificate  of  conformity  under  such  fiat,  shall  be 
received  in  evidence  in  any  court  of  law  and  equity,  unless  the 
same  shall  have  been  first  entered  of  record  in  the  Court  of  Bank- 
ruptcy (b).  This,  therefore,  renders  it  necessary  that  the  fiat, 
adjudication,  and  certificate  of  the  appointment  of  assignees  should 
be  entered  of  record  at  the  seller's  expense.  But  where  the  bank- 
rupt joins  in  the  conveyance,  either  voluntarily  or  compulsorily,  by 

'the  direction  of  the  Court  (c),  and  there  is  no  reason  to  suppose 
that  the  fiat  will  be  disputed  by  third  persons,  this  cannot  be  ne- 
cessary ;  nor  could  it  be  required  where  it  has  been  omitted,  and 
it  has  become  too  late  to  upset  (he  fiat. 

56.  And  by  the  5  &£  6  Vict.  c.  116,  certificates  of  appointments 
of  assignees  are  required  to  be  registered  in  England  or  Ireland 
where  by  law  any  conveyance  or  assignment  of  any  property  of  a 
petitioner  would  require  to  be  registered.  But  it  is  provided  that 
the  title  of  any  purchaser  for  valuable  consideration,  who  shall 
have  duly  registered  his  deed  previous  to  the  registry  thereby 
directed,  shall  not  be  invalidated  by  reason  of  the  appointment  of 
an  assignee,  or  consequent  thereon,  unless  the  certificate  shall  be 
Registered  within  two  months  from  the  date  of  such  appoint- 
ment ((/). 

57.  Where  a  man,  formerly  a  bankrupt,  sells  after-acquired 
property,  having  obtained  his  certificate,  the  certificate  of  con- 
formity should   be  enrolled. 

58.  In  the  same  office  in  the  C.  P.,  where  judgments  are  to  be 
searched  for,  will  be  found  a  list  of  such  causes  or  informations  as 
are  intended  to  bind  purchasers  by  the  doctrine  of  Us  pendens. 
And  no  purchaser  or  mortgagee,  without  express  notice  of  a  lis 
pendens,  will  be  bound  by  it,  unless  and  until  a  memorandum  or 
minute  containing  the  name  and  the  usual  or  last  known  place  of 
abode,  and  the  title,  trade,  or  profession  of  the  person  whose  estate 
is  intended  to  be  affected  thereby,  and  the  court  of  equity,  and 
the   title  of  the  cause  or  information,   and   the  day   when   the  bill 

(a)  5  Geo.  2,  c.  30,  s.  41 ;  fi  Geo.  4,  c.  (h)  2  &  3  "Will.  4,  c.  114,  s.  8. 

16,  s.  96,  97  ;   1  &  2  Will.  4,  c.  56,  s.  13,  (c-)  6  Geo.  4,  c.  16,  s.  78  ;  sec  ex  parte 

27,  29  ;   2  &  3    Will.  4,  c.    114.     As  to  Thomas,  2  Gly.  &:  Jam.  278  ;   1  Mont.  & 

proof  of  title  under  tlio   insolvent  acts,  M'Arth.  64. 

see  Doe  V.  Evans,  1  Crorapt.  &Mees,  450;  (d)  Sect.  8. 
and  see  7  Adol.  &EI1.  909. 
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or  information  was  filed,  is  left  with  the  senior  Master  of  the  C.  P., 
who  is  to  enter  such  particulars  in  a  book,  in  alphabetical  order ; 
and  there  must  be  a  re-entry  every  five  years  (e).  This  list,  there- 
fore, should  also  be  searched,  and  that  may  render  it  necessary  to 
call  for  the  proceedings  in  any  pending  suit  or  information  (I). 

59.  There  will  likewise  be  found  in  the  same  office  an  index  to 
debtors  and  accountants  to  the  Crown,  which,  of  course,  should 
also  be  searched  (2).  The  book  will  be  found  to  contain  a  list  of 
the  judgments,  statutes,  or  recognizances  to  the  Crown,  inquisitions 
of  debt  due  to  the  Crown,  obligations  or  specialties  made  to  the 
Crown  under  the  33  H.  8,  c.  39  ;  acceptances  of  office  which  bind 
the  officers'  land,  under  the  13  Eliz.,  c.  4,  with  all  requisite  par- 
ticulars (/).  And  where  a  quietus  has  been  obtained  by  a  debtor 
or  accountant  to  the  Crown,  it  will  probably  be  found  in  the 
list  (o-). 

60.  But  this  provision  is  only  prospective,  and  therefore  a  pur- 
chaser must  still  ascertain,  as  well  as  he  can,  whether  there  are 
any  Crown  debts,  &tc.  created  or  secured  before  the  act  passed, 
viz.  the  4th  June  1839. 

61.  This  list  of  Crown  debts  should,  in  every  instance,  be 
searched,  where  there  is  any  reason  to  suppose  that  the  seller  is  a 
Crown  debtor  (A)  ;  for  even  a  prior  legal  term  of  years  assigned  to 
a  trustee  for  the  purchaser  to  attend  the  inheritance,  cannot  be 
relied  upon,  although  he  purchased  without  notice  (i)  ;  but  where 
*the  terra  never  was  held  in  trust  for  the  Crown  debtor,  it  may  be 
used  as  a  defence  against  the  Crown  debt  (A:).  But,  as  we  have 
before  observed,  the  protection  afforded  by  a  term  for  years  will 
soon  cease  (I). 

62.  And  where  a  man  is  an  accountant  to  the  Crown,  even  his 
future  debts  would  bind  the  estate  which  he  had  at  the  time  he 
was  such  accountant  in  the  hands  of  a  purchaser  (in).     The  same 

(e)  2  Yict.  c.  11,  s,  7  ;  7  &  8  Vict.  c.  pi.  3. 

90,  s.  10  (Ireland).  (k)   Rex  v.  Lamb,  ib.  pi.  8. 

(/)  2  Vict.  c.  11,  s.  8  ;  7  &  8  Yict.  c.  [l)  See   8  &  9    Yict.    C.    112  ;  supra, 

90,  s.  11  (Ireland).  ch.   11,  s.  6. 

(y)  Sec.  9 ;  see  ex  parte  Fleetwood,  4  (m)   13   Eliz.    c.    4 ;  Sir   Christopher 

Man.  &  Gran.  640  ;  7  »&  8  Yict.  c.  90,  s.  Hatton's  case,  10  Rep.  55  b,  cited  ;  Ni- 

13  (Ireland).  cholls  v.  How,  2  Yern.  389  ;  25  Geo.  3, 

(A)  See  i'ost,  ch.  21,  s.  9.  e.  35. 

(i)  Rex  V.  Smith,  infra,  ch.  15,  s.  4, 


(1)  See  post,  1013,  104.3  ot  seq. 

(2)  In  ilassachnsetts,  and  some  other  States,  taxes  assessed  on  real  estate  form  a 
lien  thereon,  for  the  payment  thereof,  during  a  certain  period  specified  in  the 
statutes. 
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doctrine,  it  has  been  observed,  holds  in  respect  to  the  debts  of  a 
person  who  has  executed  a  bond  to  the  Crown  to  account  for  the 
money  coming  to  their  hands  as  receivers.  It  follows  that  all 
their  lands  are  chargeable  to  the  Crown  from  the  execution  of  the 
bond,  and  consequently,  though  they  sell  them  to  a  purchaser  at 
a  time  when  they  are  not  indebted,  and  have  no  money  belonging 
to  the  Crown  in  their  hands,  still  the  lands  are  liable  to  the  Crown 
for  their  future  debts ;  and,  generally  speaking,  the  same  observa- 
tion applies  equally  to  the  sureties  for  the  debtor  to  the  Crown  as 
to  the  debtor  himself  (n).  In  these  cases,  therefore,  a  quietus 
should  be  entered  upon  record. 

63.  But  if  the  estate  is  sold  under  a  writ  of  extent,  or  by  the 
Court  of  the  Chancery  or  Exchequer,  and  the  purchase-money  is 
paid  into  the  receipt  of  the  king's  Exchequer,  under  the  1  &£  2 
Geo.  4,  c.  121  (o),  that  will  absolve  the  purchaser.  And  now  the 
Treasury  is  authorized,  upon  payment  of  such  sums  as  they  may 
think  fit  to  require  into  the  Exchequer,  to  be  applied  in  liquidation 
of  the  debt  or  liability  of  any  debtor  or  accountant  to  the  Crown,  or 
upon  such  other  terms  as  they  may  think  proper,  to  exonerate  the 
purchaser  from  the  debt  or  liability  to  the  Crown,  and  this  is  ex- 
tended to  leases  for  fines,  reserving  to  the  Crown  the  right  to  the 
rent  and  reversion,  and  enabling  the  Crown  to  recover  against  the 
other  lands  liable  to  the  demand  (p). 

64.  It  has  been  determined,  that  in  the  case  of  a  purchase  for  a 
valuable  consideration  without  notice,  and  without  fraud  or  covin, 
from  a  simple  contract  debtor  of  the  king,  whose  debt  was  not 
recorded  until  after  the  conveyance,  the  lands  are  not  bound  by 
such  simple  contract  debt  (^q).  If,  as  the  Court  observed,  an  indi- 
vidual* holding  no  office  known  to  the  public  to  be  an  accountable 
office,  casually  receive  part  of  the  king's  treasure,  and  thereby 
bind  his  land  in  the  hands  of  a  bona  fide  purchaser  without  no- 
tice, there  would  be  a  universal  suspicion  of  all  titles,  because  it 
will  be  impossible  to  discover  who  are  the  persons  that  may  have 
privately  got  the  king's  money  into  their  hands  (r). 

(w)  See  Co.  Litt.  209  a.  n.  1  ;  and  see  necessary  to  decide  the  point,  the  rule 

191  a.  n.  1,  s.  5,  div.  9.  -n-as  laid  do-svn  with  too  much  latitude, 

(o)  Heepost,  eh.  21,  s.  9.  that  any  person  who  has  received  mon- 

{p)  2  Yict.c.  11,  s.  10,  11 ;  7  &8  Yict.  ey  belonging  to   the  Crown,  every  ac- 

c.  90,  s.  14,  15  (Ireland.)  countant   of  the  Crown   for  money  of 

(?)  The   King  v.   Smith,   "Wight.  34.  the    Crown  received   falls    within  "the 

In  that   case  the  general   words  in  the  act;  see  Casberd  jj.  Ward,  6  Price,  411, 

statute  13  Eliz.  c.  4,  received  a  limited  477. 

and  proper  construction.     In  "Wild  v.  (r)  Wight.  49. 
Fort,  4  Taunt.  334,  in  which  it  was  not 
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65.  In  the  case  in  which  this  point  was  decided,  the  purchaser 
bought  without  notice,  and  that  fact  is  rehed  upon  with  the  others 
in  the  judgment  of  the  Court,  but  as  the  simple  contract  debt 
does  not  bind  the  lands  I'n  the  hands  of  a  purchaser,  it  must  be  in- 
different whether  he  buys  with  or  without  notice,  provided  there 
was  no  fraud  or  covin. 

66.  A  parish  collector  of  taxes,  although  he  is  liable  to  the  pro- 
cess of  the  Crown  in  respect  of  the  money  which  he  has  received 
as  such  collector,  is  not  that  kind  of  debtor  to  the  Crown  which 
would  bind  his  lands  so  as  lo  affect  the  existing  equitable  or  legal 
interest  of  any  third  person  in  them.  He  is  not  a  debtor  to  the 
Crown  of  record,  nor  one  of  the  persons  described  in  the  13th 
Eliz.,  nor  does  he  give  bond  to  the  Crown,  but  he  is  merely  an 
ordinary  simple  contract  debtor,  and  the  crown  has  no  right  to 
his  estates  until  he  become  a  debtor  by  record,  which  he  will  be 
when  an  inquisition  is  taken  (s). 

67.  A  purchaser  should  also  search  the  Court  of  Common  Pleas 
for  statute  deeds,  as  substitutes  for  fines  and  recoveries,  and  also 
the  index  there  of  the  certificates  of  acknowledgments  of  deeds  of 
husbands  and  wives,  which  index  contains  the  names  of  married 
women  and  their  husbands,  alphabetically  arranged  (t). 

68.  If  the  estate  lie  in  a  register  county  (I),  the  registrar's  office 
should  be  searched,  for  the  purpose  of  ascertaining  not  only  that 
the  estate  is  free  from  incumbrances,  but  also  that  the  title-deeds 
are  duly  registered  ;  —  the  estate  may  be  lost  by  neglecting  to  do 
so  (1).  And  if  it  appear  that  any  deed  has  not  been  duly  registered, 
the  vendor  must  procure  it  to  be  registered  at  his  own  expense, 
previously  to  the  completion  of  the  contract ;  although,  indeed,  it 
sometimes  happens  that  an  instrument  not  being  registered,  pre- 
vents an  objection  being  made  to  the  title.  To  give  an  instance 
of  this,  let  us  suppose  a  man  to  have  mortgaged  his  estate,  and 
*paid  off  the  money,  but  to  have  neglected  to  take  a  re-conveyance. 

(s)  Casberd  v.   Attorney- General,  6    Price,  197. 
Price,  411,  473  ;  Fector  v.  Phillpott,  12         (t)  See  3  &  4  Will.  4,  c.  74,  s.  87. 

(I)  For  the  operation  of  the  registry  acts,  see  infra,  ch.  21,  s.  5. 

(1)  In  all  of  the  United  States,  -where  the  conveyance  of  real  estate  or  any  in- 
terest therein,  is  made  by  deed  poll,  or  by  deed  inter  partes,  provision  is  made  by 
statute,  for  the  registration  of  the  mstrument  of  conveyance ;  and  this  registration 
duly  made  is  held  to  be  constructive  notice  to,  and  conclusive  on,  all  subsequent 
purchasers  claiming  under  the  same  grantor  any  estate,  legal  or  equitable,  in  the 
same  property.  See  post,  96G,  984,  in  notes  ;  Jolland  v.  Stainbridge,  3  Sumner's 
Yesey,  478,  in  note  (1). 
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Now,  in  this  case,  if  the  mortgage  was  not  registered,  the  pur- 
chaser need  not  insist  upon  its  being  registered,  and  require  a  re- 
conveyance from  the  mortgagee  ;  because,  as  the  deed  was  not 
registered,  the  mortgagee  did  not  acquire  the  legal  estate,  or  if  he 
did,  would  cease  to  have  it  by  the  registry  of  the  conveyance  to 
the  purchaser  ;  and,  being  paid  off,  he  has  of  course  no  equity. 
So  where  a  partial  interest  in  an  estate  is  devised  to  the  heir  at 
law,  with  a  power  of  leasing,  and  he  grant  a  lease  not  authorized 
by  his  power,  the  lease  may,  in  some  cases,  be  sustained  both  at 
law  and  in  equity,  in  case  the  will  was  not  registered  according  to 
the  act.  This,  however,  is  a  mode  of  making  a  title  to  which 
necessity  only  should  compel  us  to  resort. 

69.  It  is  seldom  that  wills  are  registered  (1)  ;  but  a  purchaser 
from  a  devisee  should  not  complete  his  contract  till  the  will  is  duly 
registered  ;  for  if  any  person  were  to  purchase  of  the  heir  at  law 
bona  Jide,  and  without  notice  of  the  will,  and  register  his  con- 
veyance before  the  registry  of  the  will,  he  would  be  preferred  to 
the  purchaser  from  the  devisee  (u). 

70.  But  if  the  vendor  be  both  heir  at  law  and  devisee,  the  non- 
registry  of  the  will  is  immaterial  ;  for  if  he  sell  to  any  subsequent 
purchaser,  it  must  be  either  in  the  character  of  heir  at  law,  or  in 
the  character  of  devisee.  If  he  sell  in  this  character,  the  second 
purchaser  must  have  notice  of  the  will  ;  if  he  contract  in  that,  the 
first  purchaser  has  already  procured  the  legal  estate. 

71.  So  it  seems  clear,  that  if  the  vendor  claim  a  leasehold  estate, 
either  as   executor  or  legatee,  tjie   purchaser  need   not  insist  upon 

(u)  See  JoUaiid  v.  Stainbridge,  3  Ves.  jun.  478. 

(1)  See  post,  967.  In  Maine,  Massachusetts,  Vermont,  New  Hampshire,  and 
Michigan,  it  is  expressly  provided  by  statute,  that  "  no  will  shall  be  effectual  to 
pass  either  real  or  personal  estate,  unless  it  shall  have  been  duly  proved  and  al- 
lowed in  the  probate  court."  In  Shumway  v.  Holbrook,  1  Pick.  114,  it  was  held, 
that  a  will  may  be  proved  in  the  probate  court  at  any  time,  even  after  the  lapse 
of  twenty  years,  for  the  purpose  of  establishing  a  title  to  real  estate.  In  Georgia, 
wills  are  required  to  be  registered  within  three  months  from  the  death  of  the 
testator,  on  failure  of  which,  they  shall  be  deemed  and  construed  to  be  void  and 
of  no  effect.  Laws  of  Georgia,  Code  by  Hotchkiss,  (1845,)  p.  456,  457,  ch.  17, 
§13.  Probate  is,  however,  operative  merely  as  the  authenticated  evidence,  and 
not  at  all  as  the  foundation,  of  the  title  to  the  property  disposed  of  by  the  will. 
The  title  passes  to  the  devisee  or  legatee  at  the  death  of  the  testator,  and  the  pro- 
bate of  the  Avill,  relates  back  to  that  time.  The  Avill  before  probate  is,  in  no  ju- 
ridical sense,  a  nullity.  The  probate  ascertains  nothing  but  the  original  validity 
of  the  will  as  such,  and  that  the  instrument,  in  fact,  is  what  it  purj^orts  on  its 
face  to  be.  Fuller,  Ex  parte,  2  Story  C.  C.  327  ;  Spring  v.  Parkman,  3  Fairf. 
127  ;  Strong  v.  Perkins,  3  N.  Hamp.  517,  518  ;  Hall  v.  Ashby,  9  Ohio,  96 ;  Flee- 
ger  V.  Poole,  2  M'Lean,  189.  See  this  whole  subject  considered  in  1  Jarman, 
Wills,  (2d  Am.  ed.)  ch.  9,  p.  210  et  seq. 
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the  testator's  will  being  registered,  because  no  subsequent  pur- 
chaser can  procure  a  title  vvilhout  notice  of  the  will  ;  and  it  may  be 
remarked,  that  letters  of  administration  are  never  registered,  and 
they  seem  to  stand  upon  the  same  principle  as  wills  of  leasehold 
estates. 

72.  If  a  ))urchaser  be  already  seised  of  the  legal  estate,  as  if  he 
bte  mortgagee  in  fee,  and  has  contracted  for  the  equity  of  redemp- 
tion, it  is  not  actually  necessary  to  search  the  register  if  he  be 
assured  that  notice  cannot  be  proved  either  on  himself  or  on  any 
one  concerned  for  him  ;  because  the  mere  registration  of  deeds,  as 
we  shall  hereafter  see,  is  not  notice  to  a  purchaser  seised  of  the 
legal  estate  previously  to  the  purchase,  and  be  will,  therefore,  be 
entitled  to  hold  against  any  puisne  incumbrance  of  which  he  had 
not  notice. 

73.  Where  the  estate  lies  in  the  county  of  Middlesex,  judgments 
*need  only  be  searched  for  at  the  registrar's  office,  as  judgments 
bind  estates  in  that  county  only  from  the  time  they  are  memorial- 
ized ;  but  this  is  not  the  case  in  the  county  of  York  ;  for  in  the 
North  Riding,  any  judgment  registered  within  twenty  days  after 
the  acknowledgment  or  signing  of  it,  is  available  in  the  same 
manner  as  if  it  had  been  registered  on  the  day  it  was  acknow- 
ledged or  signed  (.r)  :  and  in  the  East  and  West  Ridings,  and 
in  Kingston-iipon-Hull,  thirty  days  are  allowed  for  the  registering 
of  judgments  (y).  Therefore,  where  the  estate  lies  in  York,  or 
Kingston-upon-Hull,  recent  judgments  must  be  searched  for  in  the 
proper  courts.  And  since  the  1st  &l  2d  Vict,  c,  110,  which  we 
have  already  considered,  it  would  not  be  prudent  to  dispense  with 
such  a  search  as  regards  Middlesex,  for  the  latter  statute  has  no 
saving  of  the  operation  of  the  register  act  for  Middlesex. 

74.  It  has  already  been  observed,  that  judgments  do  not,  under 
the  old  law,  bind  leasehold  estates  till  delivery  of  a  writ  of  execution 
to  the  sheriff.  Writs  of  execution  upon  judgments  intended  to 
affect  leasehold  estates  in  a  register  county,  were  formerly  never 
registered  (z).  From  the  present  practice  of  registering  writs  of 
execution,  it  might  perhaps  be  concluded  that  (hey  ought  to  be 
registered  ;  but  the  registry  of  them  seems  casus^  amissus  out  of  the 
statutes  for  registry.  Upon  the  purchase  of  a  leasehold  estate  in  a 
register  county,  not  only  the  register,  but  also  the  proper  courts 
should  be  searched. 

{x)  8  Geo.  2,  c.  6,  s.  33.  35,  s.  28. 

(y)  5  Anne,  c.  18,  s.    11 ;  6  A.nne,   c,         (z)  Vide  infm,  eh.  21,  s.  5. 
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"5.  The  register  ought  to  be  searched  immediately  before  the 
execution  of  the  conveyance,  for  the  same  reason  that  the  search 
for  judgments  should  be  delayed  till  the  last  moment. 

76.  And  lastly,  since  grants  of  annuities  have  become  so  pre- 
valent, and  can  be  searched  for,  it  is  the  duty  of  the  purchaser's 
solicitor  to  search  for  annuities.  In  a  register  county  they  need 
only  be  searched  for  at  the  registrar's  office  (1). 

77.  It  may  be  useful  to  observe,  that  if  a  purchaser  is  damnified 
by  his  solicitor  neglecting  to  search  for  incumbrances,  it  is  clear 
that  he  may  recover  at  law  against  the  solicitor,  for  any  loss  occa- 
sioned by  his  negligence  (a).  But  an  attorney's  negligence  cannot, 
perhaps,   in  any  case,  be  set  up  as  a   defence   to  an  action   by  him 

•  for  the  business  done,  although  it  should  seem  that  if  there  is  a 
cross-action  by  the  client  against  the  attorney,  the  Court  will, 
*upon  application,  stay  the  execution  in  the  action  by  the  attorney 
pending  the  other  (6). 

78.  So  if  the  chief  clerk,  whose  duty  it  is  to  enter  up  and  docket 
judgments,  neglect  to  do  so.  by  which  a  purchaser  who  has  made 
the  proper  searches  sustains  any  loss,  he  has  a  remedy  against  the 
clerk  by  an  action  on  the  case  (c).  And  any  person  who  is 
damnified  by  the  neglect  of  the  registrar  of  either  of  the  registering 
counties,  may  bring  an  action  against  him,  in  which  he  will  recover 
treble  damages  and  costs  of  suit,  by  virtue  of  the  registering 
acts  (I). 

79.  Where  the  estate  is  in  the  possession  of  a  tenant,  inquiry 
should  be  made  of  him  in  regard  to  the  terms  of  his  tenancy,  and 
whether  he  holds  any  agreement  for  purchase  of  the  estate.  This 
is  not  often  done,  but  upon  purchases  of  stnall  properties  it  should 
rarely  be  neglected,  as  notice  of  the  tenancy  is  notice  of  the  tenant's 
rights  (of). 

(rt)  Broolcs  V.  Day,  2  Dick.  572 ;  For-  Baikie  v.  Chandless,  3  Camp.  Ca.  17. 

shall  Vs  Coles,    7    Yin.    Abr.  54,    pi.  6,  {b)    Templer   v.    M'Lachlan,  2   New 

MS.;  and   Appendix,    No.    17;  Green  Rep.  136. 

V.  Jackson,  Peake's  Ca.  236  ;  Ireson  v.  (e)  Douglas  v.  Yallop,  2  Burr.  722. 

Pearman,   6   Dowl.  &   llyl.    687.     See  (d)  Post,  ch.  23. 

(I)  By  the  registering  acts  for  Scotland,  the  remedy  is  extended  against  the 
heii's  of  the  clerk,  although  no  action  shall  have  been  commenced  in  the  clerk's 
life-time.     1  Ersk.  Inst.  B.  IL     T.  III.  s.  42. 

(1)  By  statute  in  Massachusetts,  and  perhaps  in  some  other  States,  policies  of 
insurance,  issued  by  Mutual  Fire  Insurance  Companies,  create  a  lien  on  the  es- 
tate or  interest  of  the  person  insured  in  the  building  thereby  insured,  and  the 
land  under  the  same,  for  securing  the  payment  of  his  deposit  note,  and  assess- 
mrtits  thereon- 
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I.  Seller  to  pay  off  incttmbrmices. 

3.  Unless  purchaser  has  agreed  to  accept 

a  cove7iant. 

4.  Purchaser  may  recover,  tho%i,gh  money 

paid,  if  conveyance  not  perfected. 
0.  Eviction  after  conveyance  7iot  relieved 
against. 

7.  Serjeant  Maynard's  case. 

8.  Urmston  v.  Pate, 

9.  Title  under  forged  instrument. 
10.  Matthews  v.  Rollings  :  erroneous. 

12.  Covenants  of  earlier  vendors. 

13.  No  relief  though  money  secured. 

15.  Or  sale  by  the  Court. 

16.  Unless  in  case  of  misrepresentation. 

17.  Concealment  of  defect  in  title. 

18.  Purchase  with  all  faults  of  title. 


20.  Suit  far  relief. 

21.  Issue  directed. 

2  2 .  Relief  where  concealment . 

23.  No  lien  on  purchase- money  after  ap- 

propriation. 

24.  Fund  appropriated   against  a  claim, 

liable  for  the  real  claim. 

25.  Payment  by  purchaser  to    a  creditor 

of  vendor. 

26.  Purchase  of  incumbrances  by   third 

person. 

27.  How  far  binding  on  purchaser. 

28.  Purchase   of   incumbrances   by  pur- 

chaser of  estate. 

29.  Seller  buying  in  interests  after  convey- 

ance, a  tricstee  for  purchaser. 


1.  Having  considered  in  what  instances  incumbrances  should 
be  searched  for,  let  us  now  inquire,  1st,  In  what  cases  a  purchaser 
may  detain  the  purchase-money,  if  incumbrances  are  discovered 
previously  to  the  payment  of  it :  and  2dly,  To  what  relief  he  is 
entitled,  if  evicted  after  the  money  is  actually  paid  ;  and  these 
inquiries  will  involve  the  consideration  of  the  cases  in  which  a 
purchaser  will  be  relieved  in  respect  of  defects  in  the  title  to  the 
estate  (I). 

2.  First,  then.  Where  an  incumbrance  is  discovered  previously 
to  the  execution  of  the  conveyance,  and  payment  of  the   purchase- 


(I)  In  Robinson  v.  Anderton,  Peake's  Ca.  94,  Lord  Keiiyon  permitted  a  pur- 
chaser of  fxtures  in  a  house  which  Avere  scheduled  in  the  original  lease,  and  be- 
longed to  the  landlord,  to  recover  the  purchase-money,  although  the  person  who 
sold  them  was  an  under-tenant,  and  had  himself  ignorantly  paid  for  the  fixtures. 
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money,  the  vendor  must  discharge  it,  whether  he  has  or  has  not 
agreed  to  covenant  against  incumbrances,  before  he  can  compel 
payment  of  the  purchase-money  (a)  (1). 

*'S.  But  if  a  purchaser,  before  executing  the  articles,  has  notice 
of  an  incumbrance  which  is  contingent,  and  it  is  by  the  articles 
agreed  that  the  vendor  shall  covenant  against  incumbrances,  the 
purchaser  has  entered  into  them  with  his  eyes  open,  has  chosen 
his  own  remedy,  and  equity  will  not  assist  him  (b)  ;  and  he  cannot, 
therefore,  detain  any  part  of  the  purchase-money. 

4.  Although  the  purchaser  has  paid  the  money,  yet  if  he  is 
evicted  before  any  conveyance  is  prepared  and  executed,  or  before 
the  conveyance  is  executed  by  all  the  necessary  parties,  he  may 
recover  the  purchase-money  in  an  action  for  money  had  and  re- 
ceived, although  the  intended  covenants  do  not  extend  to  the  title 
under  which  the  estate  was  recovered,  and  he  may  have  taken 
possession  of  the  estate  (c)  (2). 

5.  In  a  case  where  the  eviction  of  a  leasehold  estate  was  in 
consequence  of  the  seller  having  taken  out  administration  to  the 
deceased  owner  by  a  wrong  name,  and  another  took  administra- 
tion by  the  right  name,  the  money  was  held  to  have  been  paid 
under  a  mistake,  for  both  parties  supposed  the  seller  was  the  legal 
representative  (d). 

6.  And  where  a  man  contracted  for  a  copyhold  estate  for  lives, 
and  paid  part  of  the  purchase-money,  and  was  to  pay  the  residue 
on  taking  up  the  copy,  which  he  was  to  do  within  a  limited  time  ; 
although  the  purchaser  was  guilty  of  laches  in  not  taking  up  his 
copy  in  time,  as  he  might  have  done,  yet  afterwards,  upon  the 
seller's  death,  when  the  manor  went  under  a  settlement  to  a  re- 
mainder-man not  bound  by  the  contract,  the  purchaser  was  per- 
mitted to  recover  the  money  in  equity  (e). 

(a)    Anon.    2   Freem.    106 ;  Vane   v,  606  ;  Matthews  v.  Hollings,  Woodfali's 

Lord  Barnard,  Gilb.  Eq.  Rep.  6  ;  Serj.  Law  Land.  35,  cited;  Johnsons.  John- 

Maynard's  case,  2  Freem.  1  ;  3  Swanst.  son,  3  Bos.  &  Pull.  162  ;  and  see  Brigs' 

651;  and  see  1  Yes.  88  ;  2  Ves.  394  ;  2  case.    Palm.    364;    Jones    v.   Hyde,    1 

Ves.  jun.  441  ;  and  4  Bro,  C.  C.  394.  Marsh,  157  ;  5  Taunt.  488. 

{b)  Vane  v.  Lord  Barnard,   tibi  sup. ;  {d)   Cripps   v.   Ileade,  6   Term   Rep. 

see  Clarke  v.  Faux,  3  Russ.  320,  supra,  606  ;  see   Early  v.    Garrett,   9  Barn.  & 

p.  5.  Cress.  928. 

(c)  Cripps   V.   Reade,    6   Term   Rep.  (e)  Awbry  v.  Keen,  1  Yern.  472. 

(1)  See  "Westervelt  v,  Matheson,  1  HofF.  Ch.  Rep.  37  ;  Young  v.  Lilliard,  1  A. 
K.  Marsh.  482 ;  Ragan  v.  Gaither,  11  Gill  &  John.  472  ;  Cullam  r.  Branch  Bank, 
4  Alabama,  21. 

(2)  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  4,  Tit.  32,  Deed,  ch.  26,  §90  and 
note. 
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7.  But  if  the  conveyance  has  been  actually  executed  by  all  the 
necessary  parties,  and  the  purchaser  is  evicted  by  a  title  to  which 
the  covenants  do  not  extend,  he  cannot  recover  the  purchase-money 
either  at  law  (/),  or  in  equity  (§•)  (1),  This  was  Serjeant  Maynard's 
case  (A).  The  plaintiff  exhibited  his  bill  to  be  repaid  600Z.  Sir 
Edward  Moseley  devised  certain  lands  unto  his  wife,  (afterwards 
Lady  North,)  for  life,  remainder  to  the  unborn  sons  of  his  sister 
Maynard,  (wife  of  Joseph  Maynard,  the  Serjeant's  eldest  son,)  in 
*tail,  remainder  to  Nicholas  Moseley  for  life,  remainder  to  Oswald 
Moseley  in  tail,  with  other  remainders  over,  and  died  in  October 
1665.  The  Serjeant  perused  all  the  writings,  and  perceiving  that 
if  the  will  stood,  (as  he  believed  it  would  do,  having  examined  all 
the  witnesses  upon  the  place,)  it  would  be  in  the  power  of  Lady 
North,    by  joining  with  Nicholas  and  Oswald,  to  bar  the  contingent 

(/)See  Cripps   v.   Ilea  do ;  Johnson  1;  3    Swanst.    651;    Anon.    2   Freem. 

V.  Johnson,  ubi  sup,  ;  and  Bree  v.   Hoi-  106. 

bech,  Dougl.  Goi  ;  see  post,  ch.  14,  s.  4.  (A)  3  Swanst.  6ol. 

(g)  Serjeant  Maynard's  case,  2  Freem. 

(2)  2  Kent  (6th  ed.)  473  ;  post,  684  in  notes  ;  Denston  v.  Morris,  2  Edward, 
37  ;  Miller  v.  Long,  3  A.  K.  Marsh.  334  ;  Craddock  v.  Shirley,  3  A.  K.  Marsh. 
288  ;  Barkhamsted  v.  Case,  5  Conn.  528 ;  Morrison  v.  Caldwell,  5  Monroe,  439  ; 
Rawlins  i\  Timbciiake,  6  ib.  230.  In  a  case,  where  a  note  was  given  in  consideration 
of  the  conveyance  of  land  by  deed  with  the  nsual  covenants  of  seisin  and  war- 
ranty, and  the  title  to  the  land  had  entirely  failed,  so  that  nothing  passed  by  the 
deed,  it  was  held,  in  an  action  between  the  original  parties  to  the  note,  that  this 
was  a  complete  defence  to  the  action.  Rice  i\  Goddard,  14  Pick.  293  ;  Frisbie  v. 
Hoffnagle,  11  John.  50  ;  M'Allister  v.  Reab,  4  "Wendell,  483  ;  Steinhauer  v.  Wit- 
man,  1  Serg.  &  Rawle,  447  ;  Gray  v,  Handkinson,  1  Bay,  278  ;  Bell  v,  Iltiggins, 
1  Bay,  327  ;  Chandler  v.  Marsh,  3  Vermont,  162  ;  Tillotson  v.  Grapes,  4  N. 
Hamp.  448  ;  Trnsk  i\  "S'inson,  20  Pick.  105,  110;  Tallmadge  v.  Wallis,  25  Wen- 
dell, 117.  But  in  order  to  make  a  failure  of  title  a  good  defence  in  any  case,  iv 
must  be  total ;  a  partial  failure  is  not  sufficient.  Jenness  v.  Parker,  24  Maine,  289  ; 
Wentworth  v.  Goodwin,  21  Maine,  150;  Greenleaf  ».  Cook,  2  Wheaton,  13  ;  How- 
ard V.  Witham,  2  Greenl.  390;  Chase  v.  Weston,  12  N.  Hamp.  413.  See  Knapp 
i\  Lee,  3  Pick.  452  :  Lloyd  v.  Jewell,  1  Greenl.  352.  But  see  Coster  v.  Monroe 
Manuf.  Co.  1  Green  Ch.  467.  In  Greenleaf  r.  Cook,  and  in  Howard  r.  AVitham, 
there  were  no  covenants  of  warranty.  In  some  cases  it  has  been  held,  that,  al- 
though, in  an  action  for  the  price  of  the  purchase  of  an  estate,  an  eviction  is 
not  necessary  for  a  defence  on  failure  of  consideration  from  a  defect  in  title, 
where  there  has  been  no  conveyance,  yet,  that  an  actual  eviction  is  necessary  to 
constitute  a  defence,  in  such  case,  where  a  deed  has  been  given,  and  the  vendee 
lias  entered  into  possession.  The  grantee  not  evicted,  but  remaining  in  undis- 
turbed possession,  must  rely  on  his  covenants,  except  in  a  case  of  fraud.  Heath 
V.  Newman,  11  Smcdcs  &  Marsh.  201  ;  Feemster  r.  May,  13  Smedes  &  Marsh. 
275  ;  Wiggins  v.  Mc'Gimpsey,  13  Smedes  &  Marsh.  532;  Peques  r.  Mosby,  7 
Smedes  &  Marsh.  340;  Dennis  r.  Heath,  11  Smedes  &  Marsh.  206;  Gilpin  v. 
Smith,  11  Smedes  &  INIarsh.  109  ;  Parham  c.  Randolph,  4  Howard  (Miss.)  435  ; 
Liddell  v,  Sims,  9  Smedes  &  Marsh,  596  ;  Green  v.  Mc'Donald,  13  Smedes  & 
Marsh.  445  ;  Hoy  /•.  'I'aliaferro,  8  Smedes  &  Marsh.  727  ;  Abbott  v.  AUen,  2  John. 
Ch.  519  ;  Bumpiis  c.  Platuer,  1  John.  Ch.  213  ;  2  Kent  (6th  ed.)  471,  472  ;  John- 
son V.  Gere,  2  John.  Ch.  547  ;  Yancey  v.  Lewis,  4  Hen.  v.  Munf.  390 ;  Wiley  v 
Fitzpatrick,  3  J.  J.  Marsh.  584  ;  Anderson  i\  I.incoln,  5  Howiird,  (Miss.)  279  ; 
Coleman  r.  Kowe,  ib.  460  ;  Whitney  t.  Lewis,  21  Wendell,  132  ;  Tallmadge  v. 
Wallis,  25  Wendell,  117  ;  Elliott  v,  Tliompson,  4  Hump.  99. 
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*  remainders  to  his  daughter's  unborn  children,  and  so  the  estate, 
worth  600/.  per  annum,  would  be  lost,  in  December  1665,  agreed 
with  Nicholas  and  Oswald,  to  buy  their  remainder  or  possibility  in 
the  estate  for  600/.,  and  paid  it  down.  Nicholas  and  Oswald  were 
to  procure  Lady  North  to  join  with  them  in  a  common  recovery  be- 
fore the  end  of  three  years  ;  and  to  secure  this,  Nicholas  and  Oswald 
gave  a  bond  of  1,200/.  to  the  Serjeant,  conditioned,  that  if  no  re- 
covery was  suffered  within  three  years,  whereby  the  estates  of  Nich- 
olas and  Oswald  might  be  sufficiently  barred,  then  upon  the  re-con- 
veyance of  the  premises  to  repay  600/.  After  this,  Mrs.  Ann  Mose- 
ley  set  up  a  title  to  the  estate  by  virtue  of  a  will  of  Sir  Edward 
Moseley's  father,  found  in  loose  sheets  among  the  evidences,  and  sup- 
■posed  to  be  suppressed  by  the  son,  upon  which  title  she  obtained  a 
decree  for  the  estate,  notwithstanding  which  eviction  the  recovery 
was  suffered  within  the  three  years  by  Lady  North  and  Nicholas  and 
Oswald  Moseley  ;  and  now  the  Serjeant  demanded  the  600/.  in  equi- 
ty, because  no  re-conveyance  of  the  premises  could  be  made  within 
three  years,  in  regard  the  title  was  evicted,  and  the  recovery  did  him 
no  good.     But  this  relief  was  denied  to  him. 

Lord  Nottingham,  in  delivering  judgment,  said  that  the  cause 
which  was  heard  before,  and  dismissed,  came  to  be  re-heard  at  the 
plaintiff's  importunity,  who  pressed  earnestly  for  a  decree,  but  he 
continued  of  the  same  opinion  in  substance,  and  caused  the  reasons 
of  that  opinion  to  be  specially  entered  by  the  registrar.  "  He 
declared,  that  as  equity  suffers  no  man  to  over-reach  another,  so  it 
helps  no  man  who  hath  over-reached  himself  without  any  practice 
or  contrivance  of  his  adversary  ;  that  it  was  most  plain  in  this  case 
there  was  no  fraud  nor  concealment  in  the  defendants  at  the  time 
of  the  sale  of  their  remainders,  but  all  things  were  more  open,  and 
better  known  to  the  plaintiff  than  they  were  to  the  defendants,  for 
the  plaintiff  had  been  upon  the  place  and  perused  the  evidence  of 
the  family,  and  the  defendants  did  not  solicit  the  plaintiff  to  buy, 
but  the  plaintiff  importuned  the  defendants  to  sell  their  remainders, 
and  had  reason  so  to  do,  for  otherwise,  as  things  then  appeared, 
the  defendants,  with  the  concurrence  of  Lady  North,  might  have 
disinherited  the  issue  male  to  be  begotten  on  Mrs.  Maynard  of  the 
estate  worth  600/.  per  annum.  Accordingly  the  plaintiff  contracts 
*wilh  the  defendants  for  their  title  for  600/.,  which  was  much  short 
of  what  it  was  then  worth  in  all  appearance,  and  the  plaintiff  draws 
his  own  assurance,  and  pens  the  defeasance  of  that  bond,  upon  which 
he  sues  in  equity  to  have  back  the  600/.  and  interest,  by  which  very 
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bill  the  plaintiff  admits  that  the  defendants  can  no  way  be  charged 
with  the  bond  at  law.  It  remains,  ergo,  to  be  considered  what 
grounds  there  are  to  charge  them  in  equity ;  for  the  defendants,  who 
made  no  corrupt  or  fraudulent  agreement  at  first,  insist  upon  it  that 
they  have  literally  performed  that  agreement  which  they  made,  and 
for  which  they  took  their  money ;  ergo,  that  the  defendants  should 
now  be  forced  in  equity  to  pay  back  their  money  and  interest,  and 
be  put  into  the  same  plight  in  effect  as  they  would  have  been  if  they 
had  broken  their  agreement,  seems  hard  ;  and  the  more,  because  all 
the  reasons  which  are  used  to  enforce  such  a  decree  do  arise  either 
from  the  eviction  by  Mrs.  Ann  Moseley,  or  from  the  supposed  defec- 
tive and  illusory  performance  of  the  agreement  by  the  defendants,  or 
from  some  other  circumstance  in  the  case  which  hath  disabled  the 
plaintiff  to  sue  his  bond  at  law  ;  and  yet  no  arguments  are  drawn 
from  any  of  these  heads  strong  enough  to  support  this  bill.  For, 
first,  as  to  the  eviction  ;  although  after  the  bond  and  the  agreements 
the  lands  were  evicted  by  Mrs.  Ann  Moseley,  so  that  the  defendants 
may  now  seem  to  retain  the  600?.  for  nothing,  yet  he  that  purchases 
lands  with  any  other  covenants  or  warranties  against  prior  titles,  as 
here,  where  the  defendants  sold  only  their  own  title,  if  the  land  be 
afterwards  evicted  by  an  eigne  title,  can  never  exhibit  a  bill  in  equi- 
ty to  have  his  purchase-money  again :  upon  that  account  possibly 
there  may  be  equity  to  stop  the  payment  of  such  purchase-money  as 
is  behind,  but  never  to  recover  what  is  paid  ;  for  the  Chancery  mends 
no  man's  bargain,  though  it  sometimes  mends  his  assurance  ;  and  it 
cannot  be  truly  said  that  the  defendants  keep  the  money  for 
nothing,  since  they  have  done  all  which  was  agreed  to  be  done  for 
it ;  but  if  the  plaintiff  had  bought  that  which  falls  out  to  be  worth 
nothing,  he  can  complain  of  none  but  himself"  The  plaintiff's 
supposition  that  he  was  disabled  to  go  to  law,  in  regard  the  defen- 
dants were  not  obliged  to  repay  without  a  re-conveyance,  which 
could  not  be  made  in  regard  of  Ann  Moseley's  eviction,  was 
treated  as  only  a  pretence  ;  for  whether  the  title  were  good  or  bad, 
the  plaintiff  might  still  proceed  to  re-convey  what  was  pre-conveyed, 
and  then  assign  the  breach  in  not  suffering  a  recovery,  if  he  thought 
good.  And  the  plaintiff  might  as  reasonably  have  prayed  a  decree 
theretofore  that  the  defendants  might  not  perform  their  agreement, 
as  pray  a  decree  then  that  they  might  be  never  the  better  for  it, 
if  they  had  performed  it.  If  the  defendants  had  been  plaintiffs  for 
*the  money,  the  Court  would  hardly  have  decreed  for  them  ;  but  as 
they  were  defendants,  and  in  possession  of  money  upon  an  agree- 
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ment  executed,  there  was  no  cause  to  decree  against  them.  But 
the  bill  was  not  dismissed  at  once.  For  if  the  Serjeant  elected  to 
go  to  law,  the  defendants  were  to  admit  a  re-conveyance,  and  not 
to  set  up  the  eviction  in  equity  ;  and  if  the  Serjeant  released  the 
defendants,  they  were  to  make  further  assurance. 

8.  So  where  (/)  A  bought  an  estate,  to  one  moiety  of  which 
there  was  a  clear  defect  of  title,  which  his  counsel  had  overlooked, 
and  he  was  afterwards  evicted  ;  he  filed  a  bill  asserting  his  claim 
to  be  repaid  a  moiety  of  the  purchase-money,  although  the  cove- 
nants for  title  did  not  extend  to  the  eviction,  but  the  bill  was  dis- 
missed (I)  (1).  The  facts  of  this  case  were  as  follow  :  William  Davy 
devised  the  estate  in  question  to  Sir  Robert  Ladbroke  and  Lyde 
■  Brown,  as  tenants  in  common,  in  fee  ;  and  gave  all  the  residue  of 
his  real  estate  to  his  brother  William  Pate,  in  fee.  Sir  Robert 
Ladbroke  died  in  the  testator's  lifetime.  Robert  Pate,  as  devisee 
of  William  Pate,  the  residuary  devisee,  conceived  himself  to  be 
entitled  to  the  moiety  devised  to  Sir  Robert  Ladbroke,  which  be- 
came lapsed  by  his  death,  in  the  testator's  lifetime  (II)  ;  and 
accordingly  Robeit  Pate  joined  with  the  persons  entitled  to  the 
moiety  devised  to  Lyde  Brown  in  selling  the  estate  to  one  Urm- 
ston.  The  conveyance  recited  the  will  of  William  Davy,  and  all 
the  subsequent  instruments,  and  a  covenant  was  inserted  for  the 
tide,  notwithstanding  any  act  done  by  Robert  Pate,  or  his  ances- 
tors, or  any  person  claiming  under  him  or  them.  The  purchaser 
finding  Robert  Pate  had  no  title  to  the  moiety  over  which  he 
assumed  a  power  of  disposition,  but  that  it  had  descended  to  the 

(i)  See  3  Ves.  jun.    235  ;  and   see  2  Bos,  &  Pull.  23. 

(I)  I«  the  second  vol.  of  Coll.  of  Decis.  p.  517,  518,  a  case  to  the  same  effect 
is  reported. — Lands  which  were  sold  with  the  warrandice  from  fact  and  deed  alle- 
narly,  being  evicted,  but  not  through  default  of  the  disposer,  the  purchaser 
brought  an  action,  not  upon  the  warrandice,  which  was  not  incurred,  but  upon 
this  ground  of  equity,  that  if  he  has  lost  the  land,  he  ought  at  least  to  have  a 
repetition  of  the  price.  It  was  answered,  that  when  one  sells  with  warrandice 
from  fact  and  deed,  the  intention  is  not  to  sell  the  subject  absolutely,  which  would 
be  the  same  as  selKng  it  Avith  absolute  warrandice,  but  only  to  sell  it  so  as  the 
seller  himself  has  it,  that  is,  to  sell  what  title  and  interest  he  has  in  the  subject  : 
the  purchaser  takes  upon  himself  all  other  hazards  ;  and,  therefore,  if  eviction  hap- 
pen othei-wise  than  tlirough  the  fact  and  deeds  in  the  disponer,  he  bears  the  loss. 
Thejjords  assoilzed.     Craig  v.  Hopkins. 

(II)  The  mistake  arose  from  the  case  of  lapse  having  been  considered  the 
-same  hi  regard  to  real  and  personal  estate  :  in  the  case  of  personal  estate  lapsed 
legacies  fall  into  the  residue  ;  but  where  a  real  estate  lapsed,  it  used  to  descend 
to  the  heir  at  law,  and  did  not  pass  to  the  residuary  devisee  ;  but  this  is  altered 
bv  the  new  statute  of  wills  :  see  ch.  11,  s.  3,  supra. 


(1)  See  ante,  080,  in  note. 
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*heir  at  law  of  William  Davy,  filed  his  bill,  praying^  that  the  par- 
chase-mor.ey  might  be  restored  to  him.  Robert  Pate,  the  vendor^ 
demurred  to  the  bill  for  want  of  equity,  and  the  demurrer  was 
allowed  (Jc). 

9.  And  it  is  immaterial  that  the  seller  had  no  interest  whatever 
to  transfer ;  as  where  a  mortgage  which  had  been/  forged,  was 
transferred  by  the  personal  representative  of  the  mortgagee  to  a 
person  who  advanced  the  money  alleged  to  be  due  upon  it,  and 
the  assignment  contained  only  limited  covenants,  the  assignee 
was  not  allowed  to  recover  his  money  back  ;  it  being  incumbent 
on  him  to  look  to  the  goodness  of  the  title  (I)  (1). 

10.  This  appears  to  have  been  overlooked  in  a  case  at  nisi 
prius,  before  Laurence,  J.  (m),  where  a  purchaser  of  a  lease,  who 
obtained  an  absolute  assignment  of  it,  was  evicted  two  years  after- 
wards, in  consequence  of  the  lessor  having  been  only  tenant  for 
life,  and  having  died,  and  he  was  allowed  to  recover  his  purchase- 
money  upon  tlie  authority  of  Cripps  v.  Reade,  where,  as  we  have 
seen,  7to  assignment  had  been  executed,  which  is  the  distinction 
upon  which  these  cases  turn. 

11.  So,  as  we  have  seen,  if  a  purchaser  neglect  to  look  into  the 
title,  it  will  be  considered  as  his  own  folly,  and  he  can  have  no 
relief  (n), 

12.  Where  a  purchaser  has  taken  a  defective  title,  and  cannot 
recover  against  his  immediate  vendor,  his  only  remedy  is  to  have 
recourse  to  the  covenants  of  the  earlier  vendors,  many  of  which  are 
inherent  to  the  lands,  and  to  some  of  which,  as  the  covenant  for 
quiet  enjoyment,  there  is  no  objection,  on  account  of  their  an- 
tiquity, where  the  breach  is  recent  (o)  (2). 

(k)  Urmston  v.  Pate,  Chan.  1st  Nov.  (w)  RoswoU  v.  Vaughan,  2  Cro.  196 

1794,  cited  in  1  Trea.  Eq.    364,  n.  and  Lysney  v.   Selby,  2  Lord  Raym.  1118 

stated  in  4  Cruise's  Digest,  90,  s.  64.  Goodtitle  v.  Morgan,  1  Term  Rep.  755 

(l)  Bree  v.  Holbech,  Dougl.  654  ;  see  and  see   Anon.  2  Freeia.    106  ;  Hitch- 

I  Marsh.  163,  164.  cock  v.  Giddings,  4  Price,    135  ;  supra, 

(m)    Matthews    v.    HoUings,    1801  ;  ch.  8,  s.  2. 

Woodf.  Land.  &  Ten.  35.  (o)  Butler's  n.  (1),  to  Co.  Litt.  384  a. 

(1)  In  Gouverneur  p.  Elmendorf,  5  John.  Ch.  79,  it  was  held  that  a  vendor, 
selling  in  good  faith,  is  not  responsible  for  the  goodness  of  his  title,  beyond  the 
extent  of  the  covenants  in  his  deed  ;  and  in  this  case,  the  doctrine  of  Bree  v. 
Holbech,  stated  in  the  text,  was  sanctioned.  So  in  Frost  v.  Raymond,  2  Caines, 
188.  See  Abbott  v.  Allen,  2  John.  Ch.  523  ;  Royster  v.  Schackleford,  5  Litt.  229. 
But  in  South  Carolina,  the  Courts  of  Equity  will  allow  a  party  suffering  by  the 
failure  of  title,  in  a  case  withovit  warranty,  to  recover  back  the  purchase  money, 
in  the  sale  of  real  as  well  as  of  jDersonal  estates.  Tucker  v,  Goidan,  2  Eq.  Rep.  S. 
Car.  53,  58.     See  also  H\Tiei'.  Campbell,  6  Monroe,  233. 

(2)  See  Post,  708  et  seq- 
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13.  It  seems,  that  if  the  conveyance  be  actually  executed, 
the  purchaser  can  obtain  no  relief,  although  the  money  be  only 
secured. 

14.  In  an  early  case,  however,  where  A  had  sold  to  B,  with 
covenants  only  against  A,  and  all  claiming  by,  from,  or  under 
liim,  B  secured  the  purchase-money  ;  but  before  payment,  the 
land  was  evicted  by  a  title  paramount  to  v4's,  and  Lord  Chancel- 
lor Finch  relieved  from  the  payment  of  the  purchase-money  (p)  (1). 

*The  case  it  seems,  was  not  taken  by  the  reporter  himself,  and 
he  adds  the  following  notes  or  queries  to  it. 

First.  If  declaration  at  the  time  of  the  purchase  treated  on,  that 
there  was  an  agreement  to  extend  against  all  incumbrances,  not 
only  special,  it  could  not  have  been  admitted. 

Secondly.  The  affirmative  covenant  is  negative  to  what  is  not 
affirmed,  and  all  one  as  if  expressly  declared  that  the  vendor  was 
not  to  warrant  but  against  himself,  and  the  vendee  to  pay,  because 
absolute  without  condition. 

Thirdly.  Q^uare.  If  this  may  not  be  made  use  of  to  a  general 
inconvenience,  if  the  vendee,  having  all  the  writings,  and  purchase, 
js  weary  of  the  bargain,  or  in  other  respects  sets  up  a  title  to  a 
stranger  by  collusion  ? 

JSota,  In   many  cases  it  may  be  easily  done,  &ic. 

These  remarks  are  unanswerable  ;  and  if  the  doctrine  in  this 
case  were  law,  the  consequences  would  be  serious  ;  for  what  vendor 
would  permit  part  of  the  purchase-money  to  remain  on  mortfrao^e 
of  the  estate,  if  he  were  liable  to  lose  it,  supposing  the  estate  to  be 
recovered  by  a  person  against  whose  acts  he  had  not  covenanted  (2). 
Indeed,  this  point  is  viewed  so  differently  in  practice,  that  where 
part  of  the  purchase-money  is  permitted  to  remain  on  mortgage, 
although  the  covenants  from  the  vendor  be  limited,  the  vendee 
invariably  enters  into  general  unlimited  covenants,  in  the  same 
manner  as  he  would  have  done  in  the  case  of  an  independent 
mortgage. 

15.  In  a  case  (q)  where  an  estate  was  sold  before  a  Master  under 
a  decree,  and  the  purchaser  under  the  usual  order  had  paid  his 
purchase-money  into  the  Bank,  but  it  was  not  to  be  paid  out  with- 

(p)  Anon.    2    Cha»    Ca.    19  ;  and  see     edition  ;  and  see  p.  682,  supra. 
Ponbl.  n.    (5r)  to  1  Trea.    Eq.    361,  2d         (q)  Thomas  v.  Powell,  2  Cox,  394. 

(1)  SeeBumpus  v.  Platner,  1  John.  Ch.  218. 

(2)  See  Coster  v.  Monroe  Manuf.  Co.  1  Green  Ch.  467.     In  this  case,  however, 
there  was  a  covenant  of  wai'ranty, 
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out  notice  to  him,  and  he  took  possession  and  approved  of  the  title, 
and  the  conveyance  to  him  was  executed  by  all  necessary  parties  ; 
afterwards,  but  before  the  money  was  paid  out  of  the  Bank,  the 
tenants  were  served  with  a  writ  of  right,  at  the  suit  of  an  adverse 
claimant ;  it  was  held  that  the  money  must  be  applied  under  the 
decree.  The  Court  having  given  the  purchaser  possession  of  the 
estate  which  he  had  purchased,  and  a  conveyance  under  a  title 
which  he  himself  had  previously  ap[)roved,  had  done  all  it  could 
for  the  purchaser,  who  could  not  afterwards  object  to  the  applica- 
tion of  the  purchase-money. 

16.  But  this  does  not  apply  to  a  sale  under  the  Court,  where 
the  rent  is  misrepresented  ;  although  the  money  be  paid  into  Court 
and  possession  be  delivered,  and  a  conveyance  executed,  yet  the 
*Court  will  give  to  the  purchaser  out  of  the  funds  in  Court,  a  com- 
pensation for  the  misrepresentation  (r). 

17.  Although  the  purchase-money  has  been  paid,  and  the  con- 
veyance is  executed  by  all  the  parties,  yet  if  the  defect  do  not 
appear  on  the  face  of  the  title-deeds,  and  the  vendor  was  aware  of 
the  defect,  and  concealed  it  from  the  purchaser,  or  suppressed  the 
instrument  by  which  the  incumbrance  was  created,  or  on  the  face 
of  which  it  appeared,  he  is  in  every  such  case  guilty  of  a  fraud  (.s), 
and  the  purchaser  may  either  bring  an  action  on  the  case,  or  file 
his  bill  in  equity  for  relief  (1). 

18.  Thus  in  Bree  v.  Holbech,  the  case  of  the  forged  deed.  Lord 
Mansfield  said  that  if  the  personal  representative  had  discovered 
the  forgery,  and  had  then  got  rid  of  the  deed  as  a  true  ^curity, 
the  case  would  have  been  very  different  (i). 

19.  But  in  a  case  where  a  purchaser  bought  and  obtained  a 
conveyance  of  an  estate  with  all  defects  and  faults  of  title  (u),  and 
the  seller  stated  that  no  rent  had  ever  been  paid,  which  turned  out 
to  be  false,  and  the  title  being  merely  under  a  lease,  the  lessor 
recovered  the  estate  ;  yet  as  the  jury  found  that  the  seller  really 
believed  that  no  rent  had  ever  been  paid,  the  statement,  though 
false    in   fact,  was   held  not   to   be   fraudulent,  and    the  purchaser, 

()■)   Cann  v.  Caiiii,  o  Sim.  -i-ij.  (u)  Early  r.  Garrett,  4  Mann.  &  Ryl. 

(s)  See  Harding  v.  Nelthorpe,  Nels,  687  ;  the   fact  cf  a  conveyance  is   not 

Gha.  Rep.  118  ;  and  see  2  Freem.  2.  stated  in  the  report  in  9  Barn.  &  Cress, 

(t)  Dougl.  654  ;  vide  supra.  928. 


(1)  See  Parham  y.' Randolph,  4  Howard  (Miss.)  435  ;  Denston  v,  Morris,  2  Ed- 
wards, 37  ;  Abbott  r.  Allen,  2  John.  Ch.  523  ;  Chesterman  r.  Gardner,  5  John- 
Ch.  29  ;  Gouvcrneur  r.  Elmendori',  ib.  79  ;  Cullum  r.  Branch  BRnk,  4  Alabama, 
21. 


NO    LIEN    ON    PURCHASE-MONEY    AFTER    APPROPRIATION.      133 

although  he  lost  the  estate,  was  not  allowed  to  recover  the  pur- 
chase-money. The  scienter  or  fraud  is  the  gist  of  the  action  where 
there  is  not  a  warranty  (x). 

20.  "  A  judgment  obtained  after  the  death  of  the  seller,  in  an 
action  of  this  nature,  can  only  charge  his  property  as  a  simple 
contract  debt,  and  will  not  therefore,  except  under  very  particular 
circumstances,  charge  his  real  assets.  A  bill  in  Chancery,  in  most 
cases,  will  be  found  a  better  remedy  ;  it  will  lead  to  a  better  disco- 
very of  the  concealment,  and  the  circumstances  attending,  it,  and 
may  in  some  cases  enable  the  Court  to  create  a  trust  in  favor  of 
the  injured  purchaser"  (y). 

21.  Where  a  bill  is  filed  against  the  vendor,  and  the  Court  can- 
-not  satisfy  itself  of  the  fact,  an  issue  will  be  directed  to  try  whether 
the  vendor  did  know  of  the  incumbrance  (z). 

22.  In  a  case  which  we  have  already  fully  considered,  where  the 
sellers  knew  of  a  defect  in  the  title  to  a  part  of  the  estate,  which 
was  material  to  the  enjoyment  of  the  rest,  and  did  not  disclose  the 
*fact  to  the  purchaser,  and  it  could  not  be  collected  from  the  ab- 
stract, the  purchaser,  although  he  had  obtained  a  regular  convey- 
'ance  and  had  not  been  evicted,  was  relieved  against  the  purchase 
in  equity.  The  sellers  were  decreed  to  repdy  the  purchase-money, 
With  costs,  and  likewise  all  expenses  which  the  purchaser  had  been 
put  to  relative  to  the  sale,  together  with  an  allowance  for  any 
money  he  laid  out  in  repairs  during  the  time  he  was  in  posses- 
sion («).  But  after  the  contract  is  executed  by  a  conveyance  and 
payment  of  the  purchase-money,  a  bill  cannot  be  filed  merely  for 
compensation  (b). 

23.  Although  the  vendor  has  fraudulently  concealed  an  incum- 
brance, yet  the  purchaser  has  no  lien  on  the  purchase-money  after 
it  is  appropriated  by  the  vendor. 

Thus,  in  the  case  of  Cator  u.  Earl  of  Pembroke  (c).  Lord  Boling- 
broke  was  tenant  for  life  of  a  settled  estate,  with  a  power  to  sell 
and  lay  out  money  arising  by  sale  in  other  lands  ;  and  in  the  mean- 
time to  invest  the  same  in  the  funds.  Lord  Bolingbroke  granted 
life-annuities  out  of  the  estate,  and  then   he  and  the  trustees  of  the 

(x)  Vide  supra,  p.  387,  pi.  3i.  416,  460;  6  Cla.  &  Fin.  232;  LoveU  v. 

{;/)  Butler's  n.  (1)  to  Co.  Litt.  34  a.  Hicks,    2  You.  &  Coll.  46  ;  Pike  v.  Yi- 

{z)  Harding  v.  Nelthorpe,  ubi  sup.  gcrs,  2  Dru.  &  Walsh,  1 ;  supra,  p.  277- 

(rt)  Edwards  v.  M'Lcay,  Coop.  308  ;  (b)  Lenliam  r.  May,  13  Price,  749. 

affirmed  by  Lord  Eldon  on   appeal,  11  (c)  Cator  t\  Earl  of  Pembroke,  1  Bro- 

Jvily    1818,    with  a   reservation   of  the  C.  C.  301  ;  and  sec  and  consider  12  Yes. 

question   as    to   repairs,  MS.;  S.   C.  2  jun.  oo6,  377  ;  and  see  You.  .535. 

Swanst.  287.     Small  v,  Attwood,  You. 
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settlement  sold  the  estate  to  Cator,  who  was  ignorant  of  the 
annuities,  and  Lord  B.  covenanted  that  Cator  should  enjoy  free 
from  incumbrances.  The  purchase-money  was  invested  in  the 
funds  in  the  names  of  the  trustees,  and  Lord  Bolingbroke  granted 
annuities  to  Boldero  the  banker,  to  the  extent  of  the  dividends  ; 
and  the  trustees,  at  the  request  of  Lord  Bolingbroke,  gave  Boldero 
an  irrevocable  power  of  attorney  to  receive  the  dividends.  Cator 
being  evicted  by  the  grantee  of  the  annuties  charged  on  the  estate, 
filed  his  bill,  insisting  that  he  had  a  lien  on  the  purchase-money 
invested  in  the  funds,  and  was  entitled  to  the  dividends  in  exclusion 
of  Boldero.  The  cause  was  first  heard  before  the  Lords  Commis- 
sioners liOughborough,  Ashurst  and  Hotham,  who  thought  that 
Cator  had  a  lien  on  the  dividends,  but  that  Boldero  had  a  pre- 
ferable equity,  and  therefore  dismissed  the  bill.  The  cause  was 
reheard  before  Lord  Thurlow  (d),  who  affirmed  the  decree,  and  was 
moreover  of  opinion,  that  Cator  could  not  follow  the  money  when 
deposited  with  the  trustees,  but  that  having  taken  a  covenant  for 
quiet  enjoyment  and  a  good  title,  his  remedy  was  that  way. 

*24.  But  where  an  estate  was  agreed  to  be  sold  tithe  free,  and  a 
portion  of  the  purchase-money  was  set  apart  as  a  security  against 
a  claim  to  tithes  of  part  of  the  estate  by  the  parson  of  A,  and  the 
purchase  was  completed  upon  that  footing,  and  the  bill  filed  for 
tithes  was  dismissed  on  the  ground  that  the  lands  were  in  the 
parish  of  B,  the  rector  of  which  was  entitled  to  the  tithes ;  it  was 
held,  that  the  purchaser  was  entitled  to  be  indemnified  out  of  the 
appropriated  fund  against  the  real  claimant.  It  was  treated  as  a 
case  in  which  the  claim  was  to  be  indemnified  against,  but  the 
parties  had  mistaken  the  person  entitled  to  make  it  (e). 

25.  Where  a  purchaser  pays  part  of  the  purchase-money  gene- 
rally to  a  creditor  of  the  vendor,  by  judgment,  or  other  security 
affecting  the  land,  and  also  by  bond  or  other  security,  which  does 
not  affect  the  land,  it  will  be  considered  as  a  payment  in  satis- 
faction of  the  judgment,  or  other  incumbrance  which  charges  the 
estate  (/  )• 

26.  As  to  incumbrances  bought  in  by  third  persons,  Lord  Hard- 
wicke  laid  down  the  rule,  that  an  agent,  trustee,  heir  at  law  or 
executor  purchasing  a  puisne  incumbrance,  as  against  another 
incumbrance     shall    be  paid   no  more  than  what  he  gave  for  this 

{(1)  2  Bro.  C.  C.  282.  (/)    Brett    i-.    Marsh,    1  Vern.    468. 

(e)  Croinpton  i\  Lord  Melbourne,  5  See  Hayward  v.  Lomax,  1  Yeni.  24  ; 
Sim.  353.  Peters  r.  Anderson,  5  Taunt.  596. 
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incumbrance  ;  otherwise  as  to  a  prior  creditor  who  hona  fide  buys 
in  a  puisne  incumbrance,  though  he  did  not  give  the  full  value  for 
it  (^)  ;  or  in  other  words,  unless  from  the  particular  character  which 
a  man  fills  with  relation  to  the  estate,  he  may  enforce  the  whole  of 
an  incumbrance  against  an  estate  or  the  purchaser  of  it,  without 
regard  to  the  price  at  which  he  purchased  it. 

27.  But  it  was  thrown  out  in  some  early  cases  (A),  that  as 
against  a  purchaser  without  notice  of  an  incumbrance,  a  stranger 
might  not  be  allowed  more  than  what  he  really  paid  for  it.  This, 
however,  is  a  position  which  it  would  seem  to  be  difficult  to 
establish. 

28.  If  a  seller  is  bound  to  relieve  the  estate  sold  from  incum- 
brances, and  the  purchaser  buys  them  up,  he  ought  not  to  charge 
more  than  he  paid,  as  that  is  the  amount  of  the  damage  which  he 
sustains  by  the  breach  of  the  covenant  to  pay  off  the  incum- 
brances (^)  (1)  ;  although  of  course  if  a  purchaser  buy  in  an  incum- 
brance *to  protect  his  estate,  at  an  under  sum,  he  may  hold  it  till 
paid  the  whole  charge  (Jc). 

29.  Whatever  interest  the  seller  himself  acquires  in  the  estate 
subsequently  to  the  conveyance,  he  will  be  compelled  to  convey  to 
the  purchaser,  so  as  to  make  good  the  conveyance  to  him  (Z)  (2). 

(.(7)  Mon-et  V.  Paske,  2  Atk.  52  ;  Dar-  liams  v.  Springfield,  ib.  476. 

cy  'v.  Hall,  1  Yern.  49  ;  Long  v.   Clop-  {i)  2  Dow,  296. 

ton,  ib.  464.  {k)  See  ch.  22,  post. 

(h)  Philips  V.  Vaughan,  1  Vern.  336;  (Z)  Ascough  r.  Johnson,  2  Yern.  66. 
Long  V.  Clopton,  ib.  464  ;  and  see  Wil- 

(1)  See  Mayo  r.  PurscoU,  3  Muni'.  243.  So,  if  the  vendee  of  lands,  who  has 
entered  before  the  conveyance  is  perfected,  purchases  an  adverse  title,  he  cannot 
set  it  up  against  the  vendor,  but  the  vendor  is  entitled  to  have  it  upon  reimburs- 
ing the  purchaser.  ^lorgan  v.  Boone,  4  Monroe,  291,  298  ;  Harper  v.  Reno,  1  Free- 
man, Ch.  323,  333  ;  Wood  v.  Perrv,  1  Barboxir,  11.5,  134.  See  Grundy  v.  Jackson, 
1  Litt.  13. 

(2)  Graham  v.  Hachwith,  1  A.  K.  :Marsh.  423. 

A  conveyance  to  the  grantor,  subsequent  to  hLs  deed  conveying  to  another 
with  warranty,  inures  to  the  benefit  of  his  grantee.  Logan  v.  Steel,  4  ^Monroe, 
433.  The  covenant  of  general  warranty  against  all  persons,  if  the  grantor  had 
no  title  at  the  time,  estops  him  from  afterwards  claiming  title  to  the  land.  The 
general  principle,  to  be  deduced  from  all  the  authorities,  is,  that  an  instrument 
which  legally  creates  an  estoppel  to  a  party  undertaking  to  convey  real  estate,  he 
having  nothing  in  the  estate  at  the  time  of  the  conveyance,  but  acquiring  a  title 
afterwards  by  descent  or  purchase,  does  in  fact  pass  an  interest  and^  title  from 
the  moment  such  estate  comes  to  the  grantor.  Per  Parker,  Ch.  J.  in  Son;ies  v. 
Skinner,  3  Pick.  52,  60;  Comstock  r.  Smith,  13  Pick.  116;  Can-err.  Astor,  4 
Peters  (S.  C.)  83  et  seq  ;  Jackson  r.  Hoffman,  9  Cowen,  27  ;  Smclair  v  Jackson, 
8  Cowen,  586  ;  Fairbanks  v.  AVilliamson,  7  Greenl.  100 ;  Allen  v.  Sayward,  5 
Greenl.  231;  Jackson  v.  Bull,  1  John.  Cas.  81,  90;  Jackson  v.  Matsdorf,  11 
John.  91;  Jackson  v,  Stevens,  16  John.  110,  115  ;  4  Kent,  (6th  ed.)  98;  Bro^\•n 
V.  M'Cormick,  6  Watts,  60  ;  Logan  v.  Moore,  7  Dana,  76  ;  Lewis  v.  Baird,  3 
M'Lean,  56  ;  Bank  of  Utica  v.  Mersereau,  3  Barbour  Ch.  R.  528  ;  Bush  v.  Mar- 
shall, 6  Howard,  (IT.  S.)  284  ;  Warburton  r.   Mattox,  1  Morris,   367.   A  convey- 
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ance,  by  husband  and  wife,  of  the  wife's  land,  with  covenants  of  warrant}-  by 
both,  estops  the  wife  as  well  as  the  husband,  to  denj-  her  title  to  the  land  at  the 
time  of  the  conveyance.  Nash  v.  Spofford,  10  Metcalf,  192.  See  Wadleigh  v. 
Glines,  6  N.  Hamp.  17  ;  Hill  c.  West,  8  Ham.  (Ohio),  222.  But  in  Carpenter  v. 
Schermerhorn,  2  Barbour  Ch.  Rep.  314,  it  was  held  that  a  covenant  of  warranty, 
in  a  deed  by  husband  and  wife,  of  land  held  in  the  right  of  the  wife,  will  not  oper- 
ate by  way  of  estoppel,  so  as  to  vest  in  the  grantee  in  the  deed  an  interest  subse- 
quently acquired  by  her.  The  principle  of  estoppel  equally  extends  to  the  .heirs 
of  the  grantor  and  all  others  claiming  in  privity  with  him,  4  Kent  (6th  ed.)  98  ; 
Coe  V.  Talcott,  o  Dav,  88  :  Jackson  v.  Stevens,  13  John.  316  ;  White  v.  Patten, 
24  Pick.  324;  Lawry  v.  Williams,  13  Maine,  281;  Kimball  v.  Blaisdell,  5  N. 
Hamp.  533 ;  Wark  v.  Willard,  13  N.  Hamp.  389  ;  McKendi'ie  v.  Lexington,  4 
Dana,  129  ;  Phelps  v.  Blount,  2  Dev.  177 ;  Fairbanks  v.  Williamson,  7  Greenl.  96. 
In  Fairbanks  v.  Williamson,  7  Greenl.  96,  it  was  held  that  a  covenant  in  a  deed 
of  land  that  neither  the  grantor  nor  his  heirs  shall  make  any  claim  to  the  laud 
conveyed,  though  not  technically  a  warranty,  is  a  covenant  real,  which  runs  with 
the  land,  and  estops  the  grantor.  And  wherever  the  grantor  is  estopped,  all 
claiming  under  hini  are  estopped  also.  See  to  the  same  effect.  Trull  v.  Eastman, 
3  Metcalf,  121.  And  the  levy  of  an  execution  on  real  estate,  raises  an  estoppel 
against  the  judgment  debtor,  as  much  as  if  he  had  given  a  deed  under  his  hand 
and  seal.  Fairbanks  v.  Williamson,  7  Greenl.  96  ;  Varnuni  v.  Abbot,  12  Mass, 
474.  But  a  covenant  in  a  deed  of  land,  that  the  grantor  will  warrant  the  land 
against  all  persons  claiming  under  him,  does  not  estop  him  from  settmg  up  a  title 
.subsequently  acquired  by  him  by  purchase  or  otherwise.  Comstock  v.  Smith,  13 
Pick.  116  ;  Jackson  v.  Winslow,  9  Cowen,  13  ;  Kinsman  v.  Loomis,  11  Ohio,  475  ; 
Jackson  v.  Hubble,  1  Cowen,  616.  See  Doswell  v.  Buchanan,  3  Leigh,  365  ;  4 
Kent,  (6th  ed.)  98,  99.  So  a  covenant  of  lawful  seisin  in  fee,  and  good  right  in 
the  grantor  to  convey,  does  not  estop  him  from  setting  up  an  after-acquired  title 
in  himself,  against  the  grantee.  Allen  v.  Sayward,  5  Greenl.  227.  But  if  the 
estate  that  comes  to  the  grantor  is  as  trustee  to  convey  to  a  bona  fide  purchaser, 
the  estoppel  does  not  apply.     Burchard  v.  Hubbard,  II  Oliio,  316. 
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*CHAPTER  XIII. 

0  OF  THE  CONVEYANCE  AND  COVENANTS  FOR  TITLE, 


SECTION   I. 


OF    THE    CONVEYANCE. 


1.  Expense    where     incumbrancers   join 

thrown  on  seller. 

2.  Satement  of  ohjeetio7i  to  title. 

3.  Mistake  in  conveyance  corrected. 

4.  Alteration  in  draft  should  be  communi- 

cated. 

5.  When  conveyance  may  be  prepared. 

6.  Discovery  of  clef eethefore  engrossment. 

7.  Eviction  before  execution. 

8.  Preparation   of    conveyance     relyii^g 

upon  a  promise  by  seller. 

9.  Bad  title,  no  conveyance  need  be  pre- 

pared. 

10.  Co7iveyance  to  lessee   determines  cove- 

nants in  lease. 

11.  Expense  of  conveyance  falls  onpurcha- 

ser  :  of  executio7i  on  seller. 

12.  Purchaser  pay s  for  surrender  and  ad- 

mittance. 


Expense  of  re-investing  settled  money. 

Seller  to  convey  or  surrender,  not  by 
attorney. 

Seller  not  bound  to  appoint  attorney. 

Draft  belongs  to  purchaser. 

So  deed  itnperfectly  executed. 

Or  deed  executed  by  seller  lohere  con- 
tract is  rescinded,  as  parchments. 

But  it  may  be  cancelled. 

Purchaser  s  lien  on  deeds. 

Seller's  attorney  has  no  lien  on  convey- 
ance. 

Jointress  releasing,  her  remedies  on 
fund  to  answer  her  jointure. 

Conveyance  should  be  registered. 

Consequences  of  neglect. 

Short  statute  conveyance. 


1.  The  strict  rule  seems  to  be,  that  the  vendor  must  procure 
the  fee  to  be  vested  either  in  himself,  or  a  trustee  for  him  ;  and 
that  a  purchaser  is  not  compellable  to  bear  the  expense  of  a  long 
conveyance,  on  account  of  the  legal  estate  having  been  outstand- 
ing for  a  length  of  time,  or  of  the  estate  being  subject  to  incum- 
brances which  are  to  be  paid  otT  (a).  It  is  not,  however,  very 
usual  to  insist  upon  this,  unless  the  title  cannot  be  perfected  with- 
out a  private  act  of  parliament;  in  which  case,  the  expense  of  ob- 
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(«)  See  1  H.  Blackst.  280. 
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taining  it  is  always  borne  by  the  vendor.  But  where  the  length 
of  the  conveyance  is  increased  by  the  junction  of  incumbrances, 
it  is  not  unusual  to  require  the  seller  to  pay  the  extra  expense. 
*In  a  case  (6)  where  a  man  agreed  to  demise  to  another  at  a  pepper- 
corn for  a  sum  in  gross — being  in  effect  a  sale — and  the  seller  could 
not  make  a  valid  lease  without  the  concurrence  of  a  person  entitled  to 
an  equity  of  redemption  in  the  property,  it  was  held,  that  the  seller 
had  a  right  to  refuse  to  procure  a  release  by  a  separate  deed,  but  that 
he  might  insist  upon  the  incumbrancer  being  made  a  party  to  the  deed 
to  the  purchaser,  he  (the  seller)  paying  the  extra  expense  occa- 
sioned by  that  person's  concurrence  in  the  deed. 

2.  If  a  person  concur  iu  a  conveyance  in  order  to  remove  an  ob- 
jection to  the  title,  the  objection  should  be  so  stated  as  to  convey  full 
information  to  the  party  concurring  (c). 

3.  Although  the  purchaser's  attorney  prepare  the  conveyance,  yet 
if  by  mistake  he  draw  it  contrary  to  the  written  agreement,  it  will  be 
corrected  in  favor  of  his  client,  the  purchaser  (d). 

4.  If  a  draft  of  a  conveyance  be  altered  by  either  party,  although 
the  alteration  be  such  as  would  be  supported  by  the  Court,  yet  the 
draft,  as  altered,  should  not  be  engrossed  without  a  communication 
being  first  made  to  the  other  party  (e). 

5.  The  conveyance  should  not  be  prepared  before  the  purchaser 
is  satisfied  with  the  title,  and  has  inspected  the  title-deeds  ;  for  if  the 
purchase  were  to  go  off,  because,  for  example,  the  deeds  could 
not  be  produced,  the  purchaser  would  not  be  able  to  recover  the  ex- 
pense of  the  conveyance  ;  nor  is  it  material  that  the  seller  has 
adopted  the  conveyance  and  actully  executed  it  (/")  ;  but  if  any  of 
the  parties  refuse  to  execute  the  conveyapce,  and  the  contract 
is  rescinded,  the  purchaser  may  recover  the  expenses  as  part  of  the 
damages  (^g). 

6.  And  if  a  defect  of  title  is  discovered  after  the  conveyance  is 
engrossed,  the  Court  will  inquire  into  the  validity  of  the  objec- 
tion (/i). 

7.  We  have  already  seen  in  what  cases  an  eviction,  before  the  con- 
veyance is  executed  by  all  parties,  enables  a  purchaser  to  recover  his 
purchase-money,  if  he  have  paid  it  (/). 

(b)  Reeves  v.  Gill,  1  Beav,  37o.  (f )  Jarmain  v.  Egelstone,  5   Carr.  & 

(c)  Lord  Braybroke  v.  Inskip,  8  Ves.  Payu.  172  ;  vide  supra,  p.  14,  427,  and 
jun.  417  ;  post,  ch.  22.  qu. 

(rf)  Rob  1-.  Butterwick,  2  Price,  190  ;  {g)  See  3  Barn.  &  Cress.  231. 

sup.  p.  18-5.  (A)  Const,  v.   Barr,   2  Mer.  57  ;  the 

(e)  See  Staines   v.   Morris,  1  Ves.   &  order  by  consent. 

Bea.  15.  (0  iSupra,  cb.  12,  s.  2,  p.  680. 
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8.  We  have  also  seen  that  if  a  purchaser  prepare  and  engross 
his  conveyance,  which  is  executed,  yet  he  will  not  be  bound  to 
proceed,  if  he  relied  upon  a  previous  promise  by  the  seller  to  produce, 
*if  required,  the  deeds  which  were  in  the  custody  of  a  third  person, 
and  the  seller  fail  to  produce  them  (k). 

9.  Where  a  bad  title  is  produced,  or  the  vendor  has  resold  the  es- 
tate, the  purchaser  may  maintain  an  action  for  his  deposit,  or  for 
damages,  without  preparing  a  conveyance  (/). 

10.  If  a  lessee  is  the  purchaser,  the  conveyance,  we  have  seen, 
puts  an  end  to  the  covenants  in  the  lease  (m). 

11.  Unless  there  be  an*  express  stipulation  to  the  donlrary,  the 
expense  of  the  conveyance  falls  on  the  purchaser  (/i)  ;  who,  as 
before  stated,  must  prepare  and  tender  the  conveyance  (o).  The 
expense  attending  the  execution  of  the  conveyance  is,  however, 
always  borne  by  the  vendor,  who  is  bound  to  procure  the  execu- 
tion of  the  conveyance  by  all  necessary  parties,  and  if  any  of  them 
refuse  to  execute,  the  contract  may  be  considered  as  rescinded  (p). 
But  of  course  the  vendor  does  not  pay  the  costs  of  the  purchaser's 
attorney  (1). 

12.  If  the  estate  be  copyhold,  the  purchaser  must  bear  the 
expense  both  of  the  surrender  to  him  and  of  his  admission  (^)  ;  and 
a  vendor  is  not  obliged  to  pay  the  fine  due  on  the  admission  of  the 
vendee,  although  he  covenant  to  surrender  and  assure  the  copy- 
holds at  his  own  costs  and  charges  (r)  ;  because,  it  is  said,  the 
title  is  perfected  by  the  admittance,  and  the  fine  is  not  due  till 
after  (s). 

13.  The  expense  of  reinvesting  the  purchase-money  of  a  settled 
estate  in  another  estate  will  not  fall  upon  the  purchaser  of  the 
settled  estate,  although  he  has  agreed  to  pay  all  the  expenses  of  the 
owners  of  that  estate,  in  consequence  of  the  sale,  or  arising   out 

(/.)  Jarmain   v.  Egelstone,   5  Carr.  &  (7)  Drury  v.  Man,  1  Atk.   9.5,    Saii- 

Payn.  172.  der' sedition. 

('/)  Seward  v.  Willock,  5   East,  198  ;  (?■)  Graham  v.  Sime,  1  East,  632. 

Knight  V.  Crockford,    1   Esp.  Ca.   189  ;  (s)  Dalton  v.  Hammond,  4  Co.  28  a  ; 

AVilmot  V.  Wilkinson,  6  Barn.  &  Cress.  Rex  v.  Lord  of  the  Manor  of  Ilendon, 

506  ;  \ide  supra,  p.  263.  2  Term  Rep.  484  ;  and  see  Fishe  v.  Rog- 

(wi)  See  1  Bligh,  69  ;  supra,  p.  193.  ers,  1  Rol.  Abr.  506,  (A.)  pi.  1 ;  3  Burr. 

(?«)  See  2  Yes.  jun.    155  ;  and   note,  15-13 ;  Lex  Cust.  p.  163  ;    vVood's  List, 

this  is   the   universal   practice   of    the  p.  137 ;  Gilb.  Ten.  205  ;  1  Watk.  Copy. 

Profession.  286 ;  sed  qu.  and   see  Dalton  v.   Ilam- 

(o)  Supra,  p.  262.  mond,  Cro.  Eliz.  779 ;  Mo.  622,  pi.  851  ; 

{p)  See  3  Barn.  &  Cress.  229.  and  supp.  to  Co.  Copy.  s.  10 ;  and  Par- 
kins V.  Titus,  MS. 


(1)  Ante,  262,  263,  in  notes. 
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of,  or  in  any  wise  relating  thereto,  or  to  the  proposal  of  the  purchaser 
to  buy  it  (t). 

14.  A  purchaser  has  a  right  to  require  the  vendor  himself  to 
surrender  the  estate,  if  copyhold,  and  to  execute  the  conveyance, 
*if  freehold  ;  and  he  cannot  be  compelled  to  accept  either  a  surrender 
or  conveyance,  under  a  power  of  attorney,  unless  an  actual  neces- 
sity appears  for  it  (if) ;  for  it  tends  to  multiply  his  proofs,  and  he 
may  be  put  under  difficulties  by  these  means  ;  the  letter  of  attorney 
may  be  lost,  and  the  party  is  obliged  to  prove  the  execution  of 
it  (x)  (1).  A  letter  of  attorney  may  be  revoked  the  next  moment, 
that  revocation  may  be  notified  to  the  attorney  without  the  pur- 
chaser's knowledge,  and  then  the  conveyance  would  be  void  ;  and 
the  purchaser's  only  remedy  would  be  a  suit  in  equity  (?/)  (2). 
This  was  said  by  Lord  Hardwicke,  but  the  doctrine  of  later  times 
is,  that  a  power  of  attorney  given  for  valuable  consideration  cannot 
be  revoked  (^z)  (3). 

15.  A  further  objection  is,  that  the  vendor  may  be  dead  at  the 
time  the  power  is  exercised,  and  in  that  case  the  execution  would 
be  void,  as  a  power  of  this  nature  expires  by  the  death  of  the 
principal  (o)  (4).     For  this  reason,  where  a   purchaser  chooses  to 

(t)  In  ?-e  London  Bridge  Acts,  13  Sim.  (?/)  Fer  Lord  Hardwicke,  in  Mitchel 

180.  V.  Neale,  ubi  sup. 

(h)  Mitchel   v.   Ncale,    2  Ves.    679  ;  {z)  Walsh  v.  Whitcomb,   2  Esp.   Ca. 

Kichards  v.  Barton,  1  Esp.  Ca.  268  ;  and  56-5  ;  Bromley  v.  Holland,  7  Vesey  jr.  28. 

see  ibid,  llo  ;  Noel  v.  Weston,  6  Madd.  {a)  Shipman  v.  Thomson,  Wynne  v. 

60.  Thomas,  Willes  105,  565;    Wallace  v. 

{x)  See  Johnson  v.  Mason,  1  Esp.  Ca.  Cooke,  5  Esp.  Ca.  117. 
89  ;  Eaton  v.  Sanxter,  6  Sim.  519. 

(1)  A  letter  of  attorney,  by  force  of  which  a  deed  of  real  estate  is  executed,  is 
not  required  by  law  to  be  acknowledged  and  recorded,  in  Massachusetts.  Val- 
entine V.  Piper,  22  Pick.  85.  See  in  New  York,  Wilson  r.  Troup,  2  Cowen,  195  ; 
post,  966  m  note. 

(2)  But  in  Beard  v.  Kirk,  11  N.  Hamp.  397,  it  was  held  that  in  a  case  where  an 
agency,  constituted  by  writing,  is  revoked,  but  the  written  authority  is  left  in 
the  hands  of  the  agent,  and  he  subsequently  exhibits  it  to  a  third  person,  who 
deals  with  him  as  agent,  on  the  faith  of  it,  without  any  notice  of  the  revocation, 
the  act  of  the  agent  within  the  scope  of  the  authority,  will  bind  the  principal. 
See  also  Morgan  v.  Stell,  5  Binney,  305  ;  Hancock  v.  Byrne,  5  Dana,  513,  515  ; 
BoAverbank  v.  Morris,  Wallace  C.  C.  119. 

(3)  A  power  coupled  with  an  interest  cannot  be  revoked.  Knapp  v.  Alvord, 
10  Paige,  205  ;  Hunt  v.  Rousmanier,  8  Yvheaton,  174  ;  S.  C.  2  Mason,  21-i,  250  ; 
Bergen  v,  Bennett,  1  Caines  Cas.  15  ;  Wilson  v.  Troup.  2  Cowen,  236  ;  Gaussen 
V.  Morton,  10  Barn.  &  Cress.  731 ;  Dunlap's  Paley's  Agency,  185,  187  and  note. 

(4)  Hunt  i\  llousmanier,  8  Whcaton,  174  ;  S.  C.  2  Mason,  244  ;  Gait  v.  Gallo- 
way, 4  Peters,  333,  344  ;  Jenkins  v.  Atkins,  1  Humphreys,  294  ;  Rigs  v.  Cage,  2 
ib.  350;  Stirnermaun  f .  Cowing,  7  John.  Ch.  275,  285,  Gale  v.  Tappan,  12  N. 
Hamp.  146  ;  Gleason  v.  Dodd,  4  Metcalf,  333,  341  ;  Huston  v.  CautrU,  11  Leigh, 
137  ;  Harper  v.  Little,  2  Greenl.  14,  18  ;  Dunlap's  Paley's  Agency,  186,  187.  In- 
sanity has  been  held  to  terminate  an  agency,  but  not  to  the  injury  of  a  third 
person,  who  has  trusted  to  an  apparent  authority,  in  ignorance  of  the  principal's 
incapacity.     Davis  v.  Lane,  '10  N.  Hamp.  156,  159. 
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permit  the  conveyance  to  be  executed  by  attornej^,  the  attorney 
should  execute  a  declaration  of  trust,  that  he  will  stand  possessed 
of  the  purchase-money  in  trust  for  the  purchaser,  until  it  either 
appear  by  satisfactor}^  evidence,  that  the  vendor  v/as  alive  at  the 
time  of  the  execution  of  the  deed,  or  if  he  shall  be  dead,  until  the 
estate  is  duly  conveyed  to  the  purchaser  (1). 

16.  As  a  purchaser  cannot  be  required  to  take  a  conveyance, 
executed  by  attorney,  so,  on  the  other  hand,  if  a  vendor  only 
covenant  to  surrender  or  convey  lands  to  a  purchaser  upon  request, 
he  is  not  compellable  to  appoint  an  attorney  for  that  purpose  (6). 

17.  The  draft  of  the  conveyance  is  usually  left  with  the  attorney, 
which  has  been  called  an  act  of  negligence.  The  draft  is  the 
client's  property  (c). 

18.  If  a  purchase  were  to  go  off  after  the  delivery  of  the  con- 
veyance by  the  purchaser  for  execution  by  the  seller,  the  purchaser, 
if  the  deed  were  not  executed,  or  only  executed  by  immaterial 
parties,  would  be  able  to  maintain  trover  for  it  as  a  piece  of  stamped 
parchment. 

19.  And  even  where  (rY)  the  conveyance  had  been  executed  by 
the  sellers,  and  remained  in  the  custody  of  an  attorney  of  theirs, 
*to  whom  it  was  delivered  by  a  servant  of  the  sellers  (without  any 
particular  direction  as  to  what  was  to  be  done  with  it),  who  had 
given  it  to  the  servant  in  order  that  it  might  be  sent  back,  but 
there  were  still  two  other  parties  to  execute,  who  refused  to  do  so, 
and  the  purchaser  gave  up  the  contract  and  received  back  part  of 
the  money  which  he  had  paid  in  respect  of  the  purchase,  the  pur- 
chaser was  held  entitled  to  recover  the  deed  from  the  attorney  as  a 
piece  of  stamped  parchment,  by  two  judges  against  one.  They 
(Mr.  Justice  Bayley  and  Mr.  Justice  Holroyd)  considered  that 
the  property  in  the  deed  was  in  the  purchaser  before  the  execution 
of  the  seller,  to  all  intents  and  purposes,  and  that  he  had  not 
lost  the  property  by  the  execution  of  it  by  the  sellers,  who  had 
no  right  to  execute  it,  unless  the  other  parties  consented. 

But  they  thought  that  if  the  question  were  to  be  considered 
with  reference  to  the  document  in  the  character  of  a  deed,  particu- 
larly if  the  sellers  had  opposed  the  delivering  of  it  up,  there  might 

(i)  Symms  v.  Lady  Smith,  Cro.  Car.  (d)  Esdaile  v.  Oxenham,  3  Barn.  & 
299  ;  Godb.  445.  Crcris.  225. 

(c)  Doe  V.  Seaton,  2  Adol.&  EIL  178. 

(1)  As  to  the  mode,  in  which  an  attorney  should  execute  a  deed,  see  ante,  53, 
in  note ;  1  Amer.  Lead.  Cas.  by  Hare  &  Wallace,  422  to  437. 
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be  considerable  difficulty,  and  they  did  not  decide  that  tiie  deed 
might  not  be  cancelled,  but  the  purchaser,  they  thought,  was  at  all 
events  entitled  to  have  the  deed  restored  to  him  in  a  cancelled  state, 
and  that  being  so,  the  attorney's  unqualified  refusal  to  restore  it 
was  a  wrongful  conversion  by  him.  And  although  cancellation 
would  not  divest  the  estate  if  it  passed,  yet  the  deed  might  be 
treated  by  a  jury  as  an  escrow,  and  the  sellers  would  at  all  events 
have  been  bound  to  give  it  up  on  the  execution  of  a  re-conveyance 
to  them,  at  their  own  expense ;  they  could  not  retain  the  deed 
altogether. 

20.  Mr.  Justice  Littledale  entertained  considerable  doubts 
whether  the  plaintiff  had  made  out  a  title  to  the  instrument,  either 
as  a  deed  or  a  parchment.  He  thought  the  plaintiff'  had  no  right 
to  it  as  a  deed,  and  as  a  piece  of  stamped  parchment  it  seemed  to 
him  that  when  the  purchaser  delivered  it  to  the  sellers'  attorney  to 
procure  the  execution  by  them,  he  lost  that  legal  property  which 
would  enable  him  to  maintain  trover.  The  deed  was  partially 
executed,  and  he  thought  that  until  all.  parties  consented  to  re- 
scind the  contract,  the  deed  would  not  revert  to  the  state  of  mere 
pieces  of  parchment,  and  again  become  the  property  of  the  pur- 
chaser in  that  character.  If  he  had  possession  of  the  deed,  he 
might  perhaps  be  enabled  to  bring  an  ejectment,  and  the  learned 
Judge  considered  that  the  attorney  (the  defendant)  had  not  any 
right  to  cancel  the  deed. 

21.  Of  course  a  purchaser,  who  has  delivered  his  conveyance  to 
the  seller  to  be  executed  by  him,  so  far  qualifies  his  right  of  pro- 
party  in  the  deed,  that  if  it  be  executed,  the  seller  has  a  right  to 
*retain  it  until  the  purchase-money  is  paid  or  tendered,  for  the 
stamped  parchment  becomes,  by  its  execution,  a  deed,  and  as  such, 
would  vest  the  estate  in  the  purchaser,  and  the  possession  of  the 
deed  would  enable  him  to  recover  the  estate.  The  decision  in 
Esdaile  v.  Oxenham  depended  upon  the  instrument  having  been 
imperfectly  executed,  and  upon  the  sellers  not  interposing  to  claim 
any  interest  in  it  ;  and  the  contract  having  been  rescinded,  what 
might  have  been  a  deed  was  treated  as  a  spoiled  parchment.  The 
Court,  in  this  view,  it  appears,  made  an  order  In  substance,  that 
the  deed  should  be  delivered  to  the  purchaser,  giving  to  the  sellers 
the  right  to  cancel  it,  but  cancelled  or  un-cancelled,  it  was  to  be 
delivered  to  the  purchaser  (e). 

(e)  See  3  You.  &  Jerv.  263. 
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22.  Upon  a  bill  filed  by  the  attorney  in  the  same  case  to  estab- 
lish his  lien  in  equity,  the  decision  at  law  was  adopted  ;  and  as 
it  appeared  that  the  purchaser  had  not  been  repaid  the  whole  of 
the  money  he  had  paid,  and  claimed  a  lien  for  the  residue,  and 
had  the  other  deeds  in  his  possession,  the  Court,  without  saying 
whether  the  deeds  passed  the  legal  estate  or  not,  said,  that  if  they 
did  they  ought  to  belong  to  the  purchaser,  and  go  with  the  other 
deeds  (/)•  The  equity  of  the  attorney  as  claiming  through  the 
vendors  was  rested  principally  upon  the  acknowledged  right  of  a 
vendor  to  a  lien  upon  the  lands,  and  therefore  upon  the  deeds,  until 
the  money  was  paid  to  him.  But  the  Court  thought  that  principle 
had  no  application,  as  the  contract  had  gone  off  by  the  default  of 
the  vendor,  and  that  if  there  existed  anything  which  might  be 
called  a  lien  upon  this  instrument,  it  was  vested  in  the  purchaser 
as  a  security  for  the  money  he  had  paid.  This  new  ground,  how- 
ever, would  have  been  a  doubtful  one  to  have  rested  the  decision 
upon. 

23.  This  case  decides,  that  if  a  conveyance  prepared  by  a  pur- 
chaser finds  its  way  into  the  hands  of  the  seller's  attorney  after 
the  execution  of  it  by  the  seller,  the  attorney  cannot  claim  a  lien 
on  the  deed   for  money  due  to  him  as  such  attorney  (o-). 

24.  We  may  here  observe,  that  in  a  case  where  upon  sales  of 
the  inheritance  a  jointress  having  a  rent-charge  well  secured  joined 
in  the  conveyances  upon  sales,  upon  having  a  similar  annuity 
secured  to  her  by  an  investment  in  5  per  cent,  stock,  and  after- 
wards the  income  was  reduced  more  than  one  fourth  by  conversion 
of  the  stock  into  4  per  cents.,  and  then  into  3  1-2  per  cents.,  it  was 
*held  that  she  had  a  right  to  resort  to  the  corpus  of  the  stock  for 
the  annual  deficiency,  for  she  never  could  benefit  by  the  transac- 
tion, and  had  never  agreed  to  exchange  her  rent-charge  for  the 
annuity,  but  simply  to  allow  the  security  for  her  jointure  to  be 
changed  for  the  convenience  of  the  parties  (A). 

25.  Where  the  estate  lies  in  a  register  county,  the  conveyance 
should  be  registered  as  soon  as  it  is  executed.  Mr.  Hilliard  re- 
marks (^)  that,  by  the  statutes  for  registry,  there  is  no  time  limited 
for  registering  deeds  ;  and  that  it  is  therefore  obvious  from  an  in- 
spection of  the  acts,  how  necessary  it  is,  that  deeds  should  be  regis- 
tered   immediately    on    their   being    executed :  to   enforce   this   the 

(/)  Oxenham   v.    Esdaile,  2  You.  &  &  Jerv.  493  ;  3  Yoii.  &  Jerv.  262. 

Jei-v.  493  ;  3  You.  &  Jerv.  262.  (Ji)  Arundell    v.  Aruiidell,   1  Myl.  & 

{g)  Esdaile   v.    Oxenham,  3  Barn.    &  Kee.  316. 

Cress.  22o  ;  Oxenham  v.  Esdaile,  2  You.  {i)  N.  (2)  to  Shep.  Touch.  116. 
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more  strongly,  he  adds,  it  may  not  be  useless  to  consider,  if  a 
subsequent  conveyance  or  mortgage  should  be  executed  for  a 
valuable  consideration,  and  from  an  almost  momentary  inattention 
or  delay  of  the  first  vendee  or  mortgagee  in  not  immediately 
registering,  the  second  vendee  or  mortgagee  should  register  first ; 
whether,  in  such  case,  the  first  vendee  or  mortgagee  doth  not 
thereby  become  in  a  worse  situation  than  he  would  have  been 
bv  law,  in  case  the  registering  acts  had  not  been  made. 

26.  It  is  clear  that,  in  the  case  put,  the  subsequent  purchaser 
or  mortgagee,  unless  he  had  notice,  would  prevail  over  the  first 
vendee  or  mortgagee.  And  it  must  be  remarked,  that,  by  delaying 
to  register  his  conveyance,  a  purchaser  gives  a  prior  incumbrancer, 
who  may  have  neglected  to  register  his  incumbrance,  an  oppor- 
tunity of  retrieving  his  error,  and  thereby  establishing  his  demand 
on  the  estate  ;  for  the  acts  only  say  that  deeds  shall  be  void,  unless 
such  memorial  thereof  is  registered,  as  by  the  acts  is  directed, 
before  the  registering  the  memorial  under  which  the  subsequent 
purchaser  claims  (k). 

27.  It  appears,  therefore,  that  there  are  two  reasons  why  a 
memorial  of  the  conveyance  should  be  duly  registered  immediately 
after  the  execution  of  the  conveyance  ;  the  one,  that  a  prior  in- 
cumbrancer might,  during  the  delay,  register  his  incumbrance ; 
the  other,  that  the  delay  might  give  an  unprincipled  vendor  an 
opportunity  of  selling  the  estate  to  a  bona  fide  vendee  without 
notice,  who,  if  he  registered  his  deeds  before  the  registry  of  the 
first  conveyance,  would  certainly  prevail  against  the  first  pur- 
chaser (1). 

28.  And  here  we  may  refer  to  a  late  statute,  which  enables  a 
*party,  if  he  chooses,  to  convey  in  a  short  form,  and  with  covenants 
simply  expressing  the  operation  of  the  forms  usually  adopted  ;  and 
gives  to  such  a  conveyance  the  same  operation  as  if  it  were  framed 
in  the  usual  terms  (Z). 

(k)  Vide  Supra,  ch.  12,  s.  1  ;  and  {I)  S  &  0  Vict.  c.  119  ;  and  see  as  to 
chapter  21,  s.  5,  infra.  leases,  8  &  9  Viet.  c.  12i. 

(1)  In  some  of  the  states  the  statutes  have  prescribed  a  time  within  which 
deeds  and  mortgages  shall  be  registered  ;  if  registered  within  that  time,  it  is  en- 
acted in  some,  and  understood  in  others,  that  they  talve  effect  from  the  time  of 
their  execution  and  delivery.  '1  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32, 
Deed,  Ch.  19  note  (1)  ;  post,  966  note.  But  iu  those  states,  where  no  time  is 
fixed  for  registration  of  deeds,  they  m.ust  be  recorded  immediately,  post,  966 
note,    and  the  remarks  in  the.  text  apply. 
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SECTION  II. 


OF    STAMPS. 


1.  Iiistru7nents  executed,   stamped   upon 

payment  of  penalty. 

2.  Agreements  not  to  be  stamioed  as  con- 

veyances. 

3.  False  statement  of  consideration  does 

not  avoid  the  deed. 

4.  Price  may  be  reduced   to  save  duty, 

5.  Ajyportionment  of  consideration. 

6.  One  set  of  stamps,  only  to  conveyance. 

7.  Unless    other     estates  or   matter   not 

incident. 
9.  Junction  of  third  person  to  enter  into 
covenant  requires  no  further  stamp. 


10.  Endorsements,    <Sfc.    to  be    counted. 

11.  Inventory  also. 

12.  Attornment   requires    no  stamp. 

13.  Ad   valorem   duty  sufficient,   though 

less    than    \l.    \5s. 

14.  Conveyance   loith   mortgage   requires 

two    stamps. 

15.  Award  under  enclosure  does  not  re- 

quire ad   valorem    stamp  :  assign- 
ment  by   sheriff  does. 

16.  Whilst  execution  in  fieri,  alterations 

and   re-executions     valid    without 
neio   stamps. 


1.  There  are  few  duties  more  imperative  upon  the  legislature 
than  to  simplify  the  law  as  to  stamps.  Titles  ought  not  to  be 
endangered  by  fiscal  regulations,  but  the  present  system  is  so 
complicated,  that  a  volume  of  considerable  extent  is  occupied  in 
an  able  exposition  of  its  leading  features  (a).  Agreements  and 
deeds  may  however  be  properly  stamped  where  they  have  been 
executed  without  any  or  with  improper  stamps  (6),  upon  payment 
of  a  penalty,  and  any  proposal  to  restrict  this  liberty  ought  to  be 
received  with  jealousy.  But  if  the  instrument  be  lost,  the  want  of 
proper  stamps  cannot  be  supplied  (c). 

2.  Of  course  an  agreement  is  only  to  be  stamped  as  such,  and 
not  with  an  ad  valorem  stamp,  which  is  imposed  only  upon  the 
*conveyance  whether  the  interest  be  legal  or  equitable  (f/),  although 
it  may  possibly  happen  that  a  purchaser  might,  to  avoid  the  pay- 
ment of  the  duty,  not  take  a  conveyance  of  the  equitable  interest  ; 
but  there  is  no  danger  of  many  such  cases  occurring,  as  a  purchaser 
of  an  equitable  estate  is  always  desirous  of  having  a  regular  convey- 

(rt)  Coventry  on  Stamp  Laws.  Aid.  478. 

(6)  Ilex  v.  Inhab.  of  Preston,  5  Barn.  (r/)  Wilmot  v.  Wilkinson,  6    Barn.  & 

&  Adol.  1028.  Cress.    506  ;  see  Boone   v.   Mitchell,   1 

(c)  Kappener  v.  Wright,  2   Barn.   &  Barn.  &  Cress,  18. 
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ance  with  regular  covenants,  and  without  it  might  find  it  difficult 
to  obtain    at  the   proper  period   a  conveyance   of  the   legal  estate. 

3.  The  real  consideration  is  required  to  be  set  forth  in  convey- 
ances (e),  under  severe  penalties  upon  the  seller  and  purchaser,  and 
the  person  preparing  the  deed.  But  this  direction  has  properly 
been  held  not  to  vitiate  the  deed  (/),  so  that  although  the  whole 
price  is  not  stated  and  the  duty  paid  upon  it,  yet  the  deed  will  be 
valid  if  it  is  stamped  according  to  the  consideration  stated  upon 
the  face  of  it  ("•). 

4.  And  a  seller  may  reduce,  if  he  please,  the  amount  to  be  actu- 
ally paid,  so  as  to  enable  the  purchaser  to  bring  his  puchase-deed 
within  a  lower  class  of  duty,  or  in  other  words,  to  evade  the  higher 
duty  (h),  which  can  often  be  accomplished  without  any  real  sacrifice. 

5.  Where  the  purchaser  is  authorized  to  distribute  the  purchase- 
money  between  the  several  conveyances  of  a  property  which  re- 
quires different  modes  of  conyevance,  it  has  always  been  con- 
sidered that  the  purchase-money  may,  if  it  can,  be  so  apportioned 
as  to  lessen  the  amount  of  duty  which  would  have  been  payable  on 
the  ao'gregate  sum,  and  the  words  of  the  statute  appear  expressly  to 
authorize  this  view. 

6.  However  numerous  the  parties  to  a  conveyance  may  be,  and 
whether  they  have  the  fee,  some  legally  and  some  equitably,  as  in 
the  case  of  mortgagors  and  mortgagees,  or  for  different  estates,  as 
in  the  case  of  tenant  for  life  and  remainder-men,  or  are  severally 
interested  in  the  estate,  as  in  the  case  of  tenants  in  common,  only 
one  set  of  stamps  is  necessary,  and  it  is  indifferent  whether  the 
conveyance  is  to  one  purchaser  or  to  several  jointly,  or  as  tenants 
in  common.  The  statute  even  provides  that  where  several  persons 
convey  by  one  deed  property  separately  contracted  to  be  purchased 
at  distinct  prices,  the  ad  valorem  duty  shall  be  paid  on  their  aggre- 
gate amount,  and  that  where  under  a  joint  purchase  separate  parts 
*are  conveyed  to  different  persons  by  the  same  deed,  the  duty  is  to 
be  paid  in  like  manner  on  the  aggregate  amount  (i).  A  deed  of 
confirmation  by    the    seller  (where   the  conveyance   with   an  ad  va- 

(e)  48  Geo.  3,  c.  149;  55    Geo.  3,  c.  by  parol. 

184.  (/»)  Shepherd   v.  Hall,  3  Camp.    Ca. 

(/■)  llobinson  v.  Macdonnell,  5  Mau.  ISO. 

&   Selw.  228;    Duck  v.    Braddyll,   13  (»')  55    Geo.    3,   c.    184,    Coveyance, 

Price,  4:55.  Schedule,  Part  I.     As  to  leases  of  sep- 

{(/)  See  Parry   v.   Deere,    5  Adol.  &  arate  farms  by  the  same  person  at  dif- 

EU.  551,  where  the  amount  of  the  rent  ferent  rents,  &c.  see  Blount  r.Pearman, 

■was  not  mentioned,  and  it  -was  shown  1  Bing.  N.  C.  408. 
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lorem  stamp  was  executed  by  an  attorney  without  authority)  was  of 
course  held  not  to  require  an  ad  valorem  stamp  Qi). 

7.  Where  a  conveyance  on  the  sale  of  any  property  operates 
also  as  a  conveyance  of  any  other  than  the  property  sold,  by  way 
of  settlement,  or  for  any  other  purpose,  or  contains  any  other 
matter  or  thing  besides  what  is  incident  to  the  sale  and  conveyance 
of  the  property  sold,  or  relates  to  the  title  thereto,  the  deed  is 
liable  to  the  same  duty  (exclusive  of  progressive  duty)  as  a  sepa- 
rate  deed  containing  the  other  matter  would  be  chargeable  with  (T). 

8.  But  this  does  not  seem  to  affect  a  conveyance  of  the  property 
sold  to  such  uses  as  the  purchaser  may  choose  to  direct  (m)  ;  and 
of  course  no  additional  stamp  is  necessary  where  the  deed  contains 
only  what  is  incidental  to  it,  e.  g.  a  covenant  to  produce  deeds,  or 
an  assignment  of  terms  to  attend  the  inheritance  (ii). 

9.  Where,  in  a  lease,  a  third  party  joined  to  enter  into  a  cove- 
nant for  payment  of  the  reht,  the  lease  stamp  alone  of  1/.  IO5.  was 
held  to  be  sufficient;  for  the  covenant  was  only  ancillary  to  the 
lease,  and  the  question  was,  what  was  the  leading  character  of  the 
instrument  (0). 

10.  The  common  endorsements,  such  as  attestations,  receipts,  or 
the  like,  are  counted  as  part  of  the  deed  ;  but  certificates  of  enrol- 
ment or  registry,  it  is  apprehended,' would  not  (j?)  ;  for  they  are  not 
within  the  control  of  the  parties  at  the  time  of  the  execution  of  the 
deeds. 

11.  If  an  inventory  be  referred  to  by  an  agreement  as  annexed 
thereto,  although  it  be  not  annexed  until  after  the  execution  of  the 
agreement,  it  will  be  counted  as  part  of  the  agreement  in  fixing 
the  duty,  and  it  is  unimportant  that  the  inventory  is  stamped  as 
such  (5'). 

12.  A  mere  attornment  in  writing  requires  no  stamp  (r). 

*13.  It  seems  clear  that  where  an  ad  valorem  stamp  is  imposed  a 
deed  stamp  is  not  necessary,  although  the  former  is  less  in  amount 
than  \l.  15s.  (s)  ;  but  the  exemption  from  further  ad  valorem  duty, 

{k)  Doe  V.  Weston,  2  Adol.  &  Ell.  N.  {p)  Coventry    on   Stamp    Laws,    93 

S.  249.  contra. 

{I)  00    Geo.  3,  c.    184,    Conveyance,  {q)  Veal  v.  NichoUs,  1  Mood.  &  Rob. 

Schedule,   Part  I. ;  see   Hartwright  v.  248. 

Fereday,  12  Adol.  &  Ell.  23.  (r)  Doe  v.  Edwards,  2   Adol.  &  Ell. 

{ni)  See  Covent.  on  Stamps,  276.  95. 

(«)  See   Wolseley  v.  Cox,  2  Adol.  &  (s)  See  Warren  v.  Howe,  2   13arn.  & 

EU.  N.  S.  321.  Cress.    282  ;  Clayton  v.   Burtenshaw,  5 

(o)  Pratt  v.  Thomas,  4  Carr.  &  Payn.  Bam.    &  Cress.    41  ;  Doe  v.  Wheeler,  2 

554  ;  see   Doe  v.    Pliillips,    11  Adol.  &  Adol.  &  Ell.  28  ;  Doe  v.  Grav,  3.  Adol. 

EU.  796.  &  Ell.,  89  ;  Doe  v.   Rowe,  4  Bing.  N.  C. 

737. 
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as  in  the  case  of  a  further  security  for  a  sum  upon  which  that  duty 
has  already  been  paid,  will  not  prevent  the  necessity  of  a  deed 
stamp  (^), 

14.  If  a  conveyance  to  a  purchaser  be  also  a  mortgage;  it  will 
require  two  ad  valorem  stamps,  one  upon  the  sale  and  the  other 
upon  the  mortgage  Qi). 

15.  An  award  under  an  enclosure  act  allotting  a  parcel  of  land 
to  a  purchaser,  does  not  subject  the  award  to  an  ad  valorem 
stamp  (x).  But  a  deed  of  assignment  executed  by  the  sheriff,  on 
a  sale  under  2i  fieri  facias ,  requires  an  ad  valorem  stamp  (y). 

16.  I  may  here  observe,  that  although  the  only  conveying  party 
has  executed  the  deed,  yet  if  upon  the  objection  of  another  party 
a  clause  is  struck  out,  and  he  re-execute  it,  and  the  other  parties 
execute  it,  a  new  stamp  is  not  necessary,  if  upon  all  the  circum- 
stances the  fair  conclusion  is,  that  the  execution  may  be  considered 
as  in  fieri  only  (z). 

(0  Lant  v.  Peace,  3  Nev.  &  Per.  329 ;  392. 

8  Adol.  &  Ell.  248.  {y)  Nagle  v.  Ahern,   3  Ir.  Law  Rep. 

(w)  00  Geo.  3,  c.    184,  Sched.   Mort-  41. 

gage  ;  and  as  to  mortgages,  see  3  Geo.  (^)  Jones  v.  Jones,  1  Crompt.  &  Mees. 

4,  c.  117.  721. 

{x)  Doe  V.  Preston,  7   Barn.  &  Cress. 


^SECTION   III. 

OF    COVENANTS     FOR    TITLE. 


1.  Aitorney  answerable  to  seller  for  im- 

proper covena7ifs. 

2.  Ustial  covenants. 

3.  Synonymous  covenants. 

4.  Agreement    to    take    bad    title    with 

covenants. 

5.  Bight  to  covenants  under  agreement. 

6.  Vendor  who  bought  covenants  against 

himself  only. 

7.  Eveti  though  he  retains  the  deeds. 

8.  Vendor   who   did   not   buy    covenants 

against  last  purchaser. 

9.  Restricted  in  equity. 


10.  iVo  covenants  for   title   where   estate 

sold  under  \oillfor  debts,  kc. 

11.  Or  by  a  court  of  equity. 

12.  Practice  in  those  cases. 

14.  Purchaser    is  entitled   to  covetiants  if 

parties  entitled  to  the  money. 

15.  Or  the  debts  are  jMid. 

17.  No  covenants  upon  sales  by  the  Croion 

or  assignees. 

18.  Practice  as  to  baiikrupts. 

19.  Tenant  for  life  to  covenant. 

20.  Purchaser   not  entitled    to   unbroken 

chain  of  covetiants. 

21.  Short  form  of  statute  covenants. 


\ 
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I.  Let  us  now,  in  connexion  with  the  conveyance,  proceed  to  con- 
sider to  what  covenants  for  title  a  purchaser  is  entitled.  This  is  a 
point  to  which  the  attention  of  the  seller's  attorney  should  be  par- 
ticularly drawn  ;  for  if  he  permit  his  client  to  enter  into  an  unusual 
covenant  for  title  without  explaining  to  him  the  liability  he  thereby 
incurs,  he  (the  attorney)  will  be  liable  to  the  client  for  consequent 
loss,  although  the  client  was  aware  at  the  time  he  entered  into  the 
covenant  of  the  fact,  in  respect  of  which  the  liability  on  his  cove- 
nant was  incurred  («). 

2.  The  covenants  usually  entered  into  by  a  vendor  seised  in  fee, 
are,  1st,  that  he  is  seised  in  fee  ;  2dly,  tliat  he  has  power  to  convey  ; 
3dly,  for  quiet  enjoyment  by  the  purchaser,  his  heirs  and  assigns  ; 
4thly,  that  the  estate  is  free  from  incumbrances  ;  and  lastly,  for  fur- 
ther assurance  (b)  (1). 

3.  Where  a  vendor  has  only  a  power  of  appointment,  the  first  cov- 
nant  ought  to  be,  that  the  power  was  well  created,  and  is  subsisting ; 
and  the  other  covenants  should  be  similar  to  those  entered  into  by  a 
grantor  seised  in  fee.  In  small  purchases  the  first  covenant  is  some- 
times omitted,  which  may  be  safely  done,  for  the  first  and  second  are 
synonymous  covenants  (2). 

*4.  It  sometimes  happens,  that  a  purchaser  consents  to  take  a  de- 
fective title,  relying  for  his  security  on  the  vendor's  covenants.  Mr. 
Butler  remarks,  that  where  this  is  the  case,  the  agreement  of  the  par- 
ties should  be  particularly  mentioned,  as  it  has  been  argued,  that  as 
the  defect  in  question  is  known,  it  must  be  understood  to  have  been 
the  agreement  of  the  purchaser  to  take  the  title  subject  to  it,  and  that 
the  covenants  for  the  title  should  not  extend  to  warrant  it  against  this 
particular  defect  (c)  (3).  And  it  may  be  further  observed,  that  in 
cases  of  this  nature,  unless  the  objection  to  the  title  appear  on  the 
face  of  the  conveyance,  the  agreement  to  indemnify  against  the  defect, 

(«)  Stannard  v.  Uilithome,  10  Bing.  (c)  See  Butler's  n.  (1)  to  Co.  Litt. 
491  ;  4  Moo.  &  Scott,  359.  384  a.     See  also  Savage  v.  "VVhitbread, 

(6)  See  post,  eh.  14,  s.  2.  3  Cha.  Rep.  14. 

(1)  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  4,  Tit.  32,  Deed,  Cli,  26,  §47  et  seq. 
and  notes. 

(2)  Per  Parsons  Ch.  J.  in  Mai-ston  v.  Hobbs,  2  Mass.  437  ;  Slater  r.  Rawson, 
1  Metcalf,  4o5,  456,  per  Dewey  J. 

(3)  See  Beck  v.  Simmons,  7  Alabama,  71.  The  grantor  will  be  liable  on  his 
covenant  against  incumbrances,  although  the  grantee  knew  of  the  existence  of  the 
incumbrance  at  the  time  when  the  deed  was  executed.  Townsend  v.  Weld,  8 
Mass.  14G  ;  Harlow  v.  Thomas,  15  Pick.  66  ;  Hubbard  v.  Norton,  10  Conn.  431 ; 
Kellogg  V.  IngersoU,  2  Mass.  97  ;  Dunn  v.  AVhite,  I  Alabama,  645  ;  Cathcart  v. 
Bowman,  5  Barr,  31.  See  Swan  v.  Drury,  22  Pick.  485  ;  Tharin  v.  Fickhn.  2 
Rich.  361- 
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and  the    covenants  to  guard   against  it,  should  be  entered  into  by  a 
separate  instrument. 

5.  If,  says  Lord  Eldon,  a  man  covenants  to  sell  a  fee-simple  estate 
free  from  all  incumbrances,  and  says  no  more,  it  is  clear  that  covenant 
carries  ingremio  and  in  the  bosom  of  it  the  right  to  proper  covenants. 
Why  ?  Because  that  sort  of  engagement  has  in  all  times  been  car- 
ried into  execution  in  a  form  and  mode  which  alter  most  materially,, 
substantially,  and  importantly  the  effect  of  the  mere  conveyance. 
If  no  more  is  done  than  the  agreement  imports,  the  conveyance  con- 
tains express  covenants  ;  the  words  [in  the  conveyance]  operating  war- 
ranties and  obligations  which  it  was  not  understood  between  the  par- 
ties contracting  that  the  one  was  to  undertake  and  the  other  to  have 
the  benefit  of;  and  accordingly  it  is  perfectly  settled  by  the  law  what 
are  the  covenants  as  applied  to  the  case  of  a  vendor  who  was  him- 
self a  purchaser  for  valuable  consideration,  or  who  took  by  descent  or 
by  purchase,  but  not  for  valuable  consideration  ;  and  though  the 
agreement,  if  literally  executed,  would  carry  all  the  extensive  obliga- 
tions to  Vv'hich  the  legal  warranties  flowing  from  the  words  would 
bind  the  vendor  and  his  heirs,  yet  it  cannot  be  carried  into  execution 
without  express  covenants  substituted  for  and  limiting  the  implied 
covenants.  In  such  a  case  the  law  would  determine  what  are  usual 
covenants  (f?)  (1). 

{d)  Church  v.  Brown,  15  Ves.  Jun.  263, 

(1)  The  character  of  the  deed  of  conveyance,  -which  the  vendee  has  a  right  to 
require,  -will  depend  upon  the  language  of  the  agreement  to  convey.  An  agree- 
ment to  "  execute  a  deed  to  the  vendee,  Iris  heirs  and  assigns,  forever,"  is  satis- 
fied by  a  conveyance  or  assurance  of  the  property  -without  -warranty  or  personal 
covenants.  Van  Eps  v.  Schenectady,  12  John.  436.  A  deed  without  covenants 
will  satisf)'  an  agreement  to  convey  land  in  fee  simple.  Fuller  v.  Hubbard,  6 
Cowen,  13.  So  the  tender  of  a  quit-claim  deed  without  covenants,  is  a  sufficient 
compliance  with  an  agreement  to  give  a  deed  of  the  premises.  Ketchum  v.  Ev- 
ertson,  13  John.  359.  So,  if  the  covenant  be  to  give  "  a  good  and  sufficient  deed 
for  the  premises,"  it  relates  merely  to  the '\'alidity  and  sufficiency  of  the  convey- 
ance, in  point  of  law,  to  pass  whatever  title  the  vendor  had  in  the  lands.  Gaz- 
ley  V.  Price,  16  John.  267.  In  Tinney  v.  Ashley,  1.3  Pick.  546,  the  vendors  had 
agreed  to  give  a  good  and  sufficient  warranty  deed  of  the  premises,  and  the 
Court,  by  WUde  J.  said  ;  — "  The  words  '  good  and  sufficient,'  relate  only  to  the 
validity  of  the  deed  to  pass  the  title,  which  the  vendors  had,  to  the  vendee,  and 
do  not  imply  that  their  title  was  valid,  or  that  it  was  free  from  incumbrances. 
To  guard  against  any  defect  of  title  a  covenant  of  warranty  was  provided  for  ; 
which  shows  clearly,  that  the  agreement  was  so  understood  by  the  parties."  So 
in  Parker  v.  Parmele,  20  John.  130,  the  words  a  "good  warranty  deed  of  convey- 
ance of  the  land,"  were  regarded  as  relating  to  the  instrument  of  conveyance  only, 
and  not  to  the  title.  See  Aiken  v.  Sanford,  5  Mass.  494.  In  Hill  v.  Hobart,  16 
Maine,  164,  there  was  a  contract  to  make  and  execute,  "  a  good  and  sufficient 
deed  to  convey  the  title  to  the  premises,"  and  this  was  held  not  to  be  performed 
unless  a  good  title  to  the  land  passed  by  the  deed.  In  this  case,  Shepley  J.  said  : 
"  This  is  a  point  of  such  importance,  that  a  careful  examination  might  be  expected. 
The  rule  in  eqiiity  ia  clear  and  well  established,   requiring  a  perfect  title  to  be 
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'6.  With  respect  to  the  persons  against  whose  acts  a  vendor  is  bound 
to  covenant. 

made,  unless  the  coatrary  has  been  agreed.  A  person  is  never  supposed  to  be 
desirous  of  purchasing  a  law  suit,  or  a  title  attended  with  doubt  and  vexation, 
instead  of  one  upon  which  he  can  quietly  repose.  Mr  Sugden  says,  »  a  court  of 
law  will  look  as  anxiously  to  see  that  the  title  is  clear  of  doubt,  as  a  court  of  equity 
would'  Among  the  cases  at  law  examined,  there  are  several,  where  the  contract 
has  been  decided  to  be  performed  by  giving  a  deed,  when  there  were  defects  in 
the  title.  Such  decisions  have  usually  turned  upon  the  peculiar  phraseology  of 
the  contract.  "Without  asserting  that  they  can  all  be  perfectly  reconciled,  it  is  be- 
lieved, that  the  general  principle  to  be  collected  from  them  is,  that  when  the  con- 
tract stipulates  for  a  conveyance  of  the  land  or  estate,  or  for  the  title  to  it,  per- 
formance can  be  made  only  by  the  convej'ance  of  a  good  title.  And  when  it  stip- 
ulates only  for  a  deed,  or  for  a  conveyance  by  a  deed  described,  performance  is 
made  by  giving  such  a  deed  or  convej'ance  as  the  contract  describes,  however 
defective  the  title  may  be."  See  also  Tharin  v.  Ficklin,  2  Rich.  361 ;  Breith- 
•aupt  V.  Thurmond,  .3  Rich.  21(5 ;  Tr«main  v.  Liming,  Wright,  6i4.  So  where  the 
covenant  was  to  execute  a  good  and  valid  deed  of  land,  with  the  usual  covenants  ; 
Stow  1-.  Stevens,  7  Vermont,  27  ;  and  see  Lawrence  v.  Dole,  II  Vermont,  o49  ;  or, 
"to  give  a  good  andperfect  deed"  to  land;  Greenwood  ^^  Ligon,  10  Smedes  and 
Marsh.  615  ;  Feemster  v.  May,  13  Smedes  and  Marsh.  27o ;  or,  a  covenant  "to 
give  a  good  and  sufficient  deed  in  law  to  vest  the  purchaser  with  the  title"  to  the 
land;  Jones  «.  Gardner,  10  John.  266;  or,  to  "make  a  warranty  deed,  free  and 
clear  of  all  incumbrances  ;"  Porter  i-.  Noyes,  2  Greenl.  22  ;  or  to  sell  and  convey 
a  parcel  of  land,  "  the  title  to  be  a  good  and  sufficient  deed,"  Brown  v.  Gammon, 
14  Maine,  270  ;  or,  to  execute  a  proper  deed,  conveying  the  fee  simple  of  cer- 
tain premises,  with  fuU  covenants  ;  Traver  v.  Halsted,  23  Wendell,  66 ;  or,  to 
convey  "  by  a  good  and  sufficient  warranty  deed,  in  fee  simple,  free  and  clear  of  all 
incumbrances;"  Everson  v.  Kirtland,  4  Paige,  628;  or  to  make  a  lawful  title > 
Clark  t'.  Redman,  1  Blackf.  380;  or,  to  give  "a  good  and  sufficient  deed,  with 
covenant  of  warranty  ;"  Tindall  v.  Conover,"l  Spencer,  214 ;  or,  "  to  grant,  convey 
and  assure  to  the  vendees  a  certain  tract  of  land,  by  a  good  and  sufficient  deed,  to 
be  made  and  execiited  according  to  law,  with  proper  covenants  of  seisin,  right 
to  convey,  against  incumbrances  and  of  warranty  ;"  Little  e'.  Paddleford,  13  N. 
Hamp.  167  ;  in  these  and  other  like  cases,  it  has  been  held,  that  the  mere  giving 
of  a  deed,  with  wai-rauty,  Mhere  the  grantor  has  no  title  to  the  land,  or  where  his 
title  is  imperfect  or  incumbered,  is  not  a  compliance  with  the  agreement  or  cov- 
enant, but  the  conveyance  must  be  sufficient  to  vest  the  legal  estate  absolutely  in 
the  vendee,  free  and  clear  of  all  incumbrances.  See  also  Beach  v.  Steele,  12  N. 
Hamp.  82  ;  Babcock  c.  AVilson,  17  Maine,  372  ;  Warner  v.  Hatfield,  4  Blackf. 
392  ;  Dearth  v.  Williamson,  2  Serg  and  R.  498  ;  Withers  i:  Baird,  7  Watts,  237 ; 
GUchrist  v.  Bine,  1  Dev.  and  Bat.  Eq.  340 ;  Watts  v.  Waddle,  1  Me  Lean,  200  ; 
Clute  V.  Robison,  2  John.  .59,5;  Judson  y.  Wass,  11  John.  525;  Carpenter  r. 
Bailey,  17  Wendell,  244  ;  Tremain  c.  Liming,  Wright,  644  ;  Pugh  v.  Chesseldine, 
11  Ohio,  109  ;  New  Barbadoes  Toll  Bridge  v.  Vrecland,  3  Green  Ch.  157  ;  Rucker 
V.  Lowther,  6  Leigh,  259.  Where  the  contract  was  for  the  gale  of  a  farm,  and  it 
was  agreed,  that  a  part  of  the  purchase  money  should  be  paid,  when  the  deed  was 
ready,  and  the  residue  in  annual  instalments,  it  was  held  that  the  vendor  could 
not  claim  payment  of  any  part  of  the  purchase  money  until  he  had  tendered  to  the 
vendee  an  unincumbered  title  to  the  farm;  and  that' it  was  not  sufficient  to  tender 
a  warranty  deed,  the  farm  being  subject  to  a  mortgage  then  due:  and  parol  evi« 
dence  to  show,  that,  at  the  time  when  the  contract  was  made,  the  vendee  knew 
that  the  farm  was  subject  to  the  mortgage  was  rejected.  Swan  c.  Drury,  22  Pick. 
485.  Wilde  J.  said  "  The  agreement  was  to  convey  the  farm,  Avhich  must  be 
construed  as  an  agreement  to  convey  a  good  title  fi-ee  from  all  incumbrances." 
See  to  the  same  effect,  Tharin  v.  Eickliii,  2  Rich.  364  ;  Little  v.  Paddleford,  13 
N.  Hamp.  167;  Nelson  i-.  Matthews,  2  Hen.  &  Munf.  164.  An  agreement 
"to  sell"  lands  binds  the  party  to  execute  a  proper  deed  of  conveyance.  Smith 
V.  Haynes,  9  Greenl.  128.  Where  one  agrees  to  convey  by  quit-claim,  the  agree- 
ment has  reference  to  the  title  as  it  is  at  the  time  of  the  "agreement, — not  to  one 
subsequently  acquired.     Woodcock  r.  Bennet,  i  Cowen,  711. 
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A  vendor  who  actually  purchased  the  estate  himself,  tor  inoney, 
or  other  valuable  consideration,  is  not  bound  to  enter  into  cove- 
nants extending  beyond  his  own  acts  (e)  (1).  This,  Mr.  Fearne 
remarks  (jT),  is  a  practice  founded  in  reason,  where  the  vendee 
obtains  the  full  benefit  of  all  the  covenants  in  the  conveyance  to  the 
*vendor,  to  the  same  extent  as  his  vendor  has  them,  by  obtaining  the 
possession  of  the  deeds  containing  those  covenants.  When  the  ven- 
dor has  parted  with  his  means  of  claim  or  remedy  against  his  grantor 
for  breach  of  his  covenants,  and  transferred  them  to  the  purchaser,  by 
delivery  of  the  deeds,  and  such  vendee  comes  into  the  vendor's  place, 
in  that  respect,  by  the  acquisition  of  such  deeds,  it  would  be  unrea- 
sonable that  the  vendor  should  make  himself  liable  for  any  such 
breach.  He,  by  departing  with  the  means  of  remedy  or  compensa- 
tion, must  be  understood  to  have  discharged  himself  from,  and  the 
vendee,  by  accepting  those  means,  to  have  taken  upon  himself  the 
peril  or  risk  of,  such  breach,  and  the  duty  of  enforcing  its  remedy 
or  compensation. 

7.  Mr.  Fearne,  however,  thought,  that  where  a  vendor  retains 
the  title-deeds,  he  is  bound  to  enter  into  covenants  extending  to 
the  acts  of  the  persons  against  whose  acts  he  is  indemnified  by 
the  deeds  in  his  posession  (o")  :  but  he  also  thought  these  cove- 
nants should  be  qualified  by  the  insertion  of  a  covenant  on  the 
part  of  the  purchaser,  that  in  case  any  claim  should  be  made 
under  the  vendor's  covenants  against  the  acts  of  the  former  owner, 
and  he  (the  vendor)  should  produce  the  deeds,  in  order  to  enable 
the  puchaser  to  avail  himself  of  the  covenants  contained  in  them, 
then  no  advantage  should  be  taken  of  the  vendor's  covenants. 
This,  however,  is  a  distinction  never  attended  to  in  practice  :  if  a 
vendor  is  entitled  to  retain  the  deeds,  he  enters  into  the  usual 
covenant  for  the  production  of  them,  but  never  enters  into  more 
extensive  covenants  for  the  title,  on  account  of  the  retention  of  the 
deeds. 

8.  Where  a  vendor  does  not  claim  by  purchase  in  the  vulgar  and 
confined  acceptation  of  that  word  (A)  ;  that  is,  by  way  of  bargain 
and  sale  for  money,  or  some  other  valuable  consideration,  a  purcha- 
ser is  entitled  to  require  covenants  from  such  vendor,  extending  to  the 

(e)  See  2  Bos.  &  Pull.  22  ;  and  see  (fj)  See  Lord  Buckhiirst's  case,  I 
two  opins.  in  3  Pow.  Convev.  206,  210.     Rep.  1. 

(/)  Posth.  110.  '  (/»)  See  2  Black.  Comm.  2il. 

(1)  See  Gilchrist  v.  Bine,  1  Dev.  &  Bat.  Eq^.  346- 
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acts  of  the  last  purchaser.  For  instance,  if  I  sell  an  estate  which 
was  devised  to  me,  and  the  devisor's  father  purchased  the  estate,  the 
covenants  for  title  are  extended  to  the  acts  of  the  father  (^).  And  a 
person  claiming  under  a  voluntary  conveyance  is  considered  in 
the  same  light  as  a  devisee.  So  a  person  whose  estate  is  sold 
under  an  order  of  a  court  of  equity,  or  by  a  trustee  to  whom  he 
has  conveyed  it  upon  trust  to  sell,  is  bound  to  covenant  for  the  title 
in  the  same  manner  as  he  must  have  done  if  he  himself  had  sold  the 
estate. 

*9.  But  although  the  universal  and  settled  practice  of  convey- 
ancers is,  to  extend  covenants  for  the  title  to  the  acts  of  the  last 
purchaser,  yet  the  Court  of  Chancery  appears  to  hold,  that  a  per- 
son not  claiming  by  purchase  is  only  bound  to  covenant  against  his 
own  acts,  and  those  of  the  person  immediately  preceding  him  (k). 
No  solid  reason  however  can  be  given  why  any  line  should  be  drawn, 
and  the  covenants  should  extend  to  the  person  only  who  imme- 
diately preceded  the  vendor  ;  and,  however  the  Court  of  Chancery 
may  act  upon  this  rule,  the  practice  of  the  Profession,  which  has 
established  a  reasonable  rule,  has  taken  too  deep  a  root  to  be  easily 
extirpated. 

10.  Where  an  estate  is  sold  by  trustees  under  a  will,  and  the  mon- 
ey is  to  be  applied  in  payment  of  debts,  he.  and  the  residue  is  given 
over,  a  purchaser  is  not  entitled  to  any  covenants  for  the  title,  be- 
cause no  line  can  well  be  drawn  as  to  the  quantum  which  would  make 
a  person  liable  to  covenant ;  and  therefore,  if  this  rule  were  not  set- 
tled, a  person  who  only  took  51.  might  as  well  be  required  to  cove- 
nant, as  one  who  took  a  large  sum  (/). 

11.  The  same  rule  applies  ex  necessitate  where  an  estate  is  sold 
ibr  similar  purposes  under  an  order  of  a  court  of  equity.  If  a 
different  rule  prevailed,  the  consequence  would  be,  that  the  estate 
could  never  be  sold  by  decree,  till  the  account  was  taken  of  all 
the  debts  ;  because,  before  that  account  was  taken,  it  could  not 
appear  who  were  to  join  in  the  conveyance,  what  was  the  number, 
and  in  what  proportions  they  were  beneficially  entitled ;  but  it  is 
the  constant  practice  to  sell  the  estate  in  the  first  instance  ;  of 
course  the  title  can  be    made   only   by  the  trustees    for  sale,   with- 

(t)  See   ace.    two   opins.    in   3   Pow.         (/)  "\Vakem:iu  v.  Duchess  of  Ilutland, 

Conv.  206,  210.  3  Ves.  jun.  233.  oOi,   aflirmed  in  Dom. 

(k)  .See  3  Atk.  257  ;  3  Ves.  juu.  236  ;  rroc.  8  Bro.  P.  C.  Uo  ;  and  see  Lloyd 

and  see  11  Yes.  239.  '  v.  Griffith,  1  Atk.  264. 
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out  calling  in  the  parties  who  are  presumptively  beneficially   interes- 
ted (m). 

12.  In  both  these  cases,  therefore,  the  purchaser  is  only  entitled 
to  a  covenant  from  the  parties  conveying,  that  they  have  done  no  act 
to  incumber.  But  it  is  to  be  lamented,  that  in  these  instances  also 
the  rule  of  the  Court  of  Chancery  differs  from  the  practice  of  the 
Profession  ;  for  it  always  has  been,  and  still  is,  the  practice  of  the 
Profession  to  make  all  the  cestuis  que  trust,  whose  shares  of  the  pur- 
chase-money are  in  anywise  considerable,  join  in  covenants  for  the 
title,  according  to  their  respective  interests. 

13.  The  rule  of  equity  on  this  subject  may  of  course  be  altered 
by  the  agreement  of  the  parties  (w)  ;  and  therefore,  in  all  agree- 
ments *for  purchase  of  estates  from  devisees,  &;c.  in  trust  to  sell, 
the  purchaser  should  stipulate,  that  such  of  the  persons  entitled 
to  the  purchase-money  as  he  may  require,  shall  join  in  the  usual 
covenants  for  the  title.  Where,  however,  the  trust  is  to  pay  debts, 
or  trifling  legacies,  which  will  exhaust  the  whole  of  the  purchase- 
money,  it  is  obvious  that  such  a  stipulation  could  not  be  carried 
into  effect,  and  it  had  therefore  better  be  omitted. 

14.  It  must,  however,  be  remarked,  that  the  case  of  Wakeman 
V.  Duchess  of  Rutland  is  by  no  means  an  authority  that  cestuis 
que  trust  of  money  to  be  produced  by  the  sale  of  estates  devised 
to  trustees  to  sell,  cannot  in  any  instance  be  required  to  covenant 
for  the  title.  Where  the  money  to  arise  by  sale  of  the  estate  is 
absolutely  given  to  two  or  more  persons,  they  are  substantially 
owners  of  the  estate,  and  must  accordingly  covenant  for  the  title. 

15.  So,  even  where  the  money  is  in  the  first  place  to  be  applied 
in  payment  of  debts,  yet  if  they  are  all  paid  previously  to  the  sale, 
the  cestuis  que  trust  must,  it  is  conceived,  covenant  for  the  title. 

16.  Upon  this  case  another  observation  occurs.  Lord  Rosslyn 
seemed  to  think  it  dangerous  to' make  the  cestuis  que  trust  parties 
to  the  conveyance  ;  he  said,  the  prudence  of  the  common  clause, 
that  the  receipts  of  the  trustees  shall  be  a  discharge  to  the  pur- 
chaser, would  be  defeated,  and  the  purchaser  would  take  upon 
himself  the  knowledge  of  all  the  trusts  of  the  will  (o).  If  this  be 
so,  conveyancers  are  indeed  reprehensible  ;  but  as  the  purchaser 
buys  under  the  will,  whether  the  cestuis  que  trust  are  or  are  not 
parties  to  the  conveyance,  he  is  equally  affected  with  the  know- 
ledge of  the  trusts  ;  and  yet,  as  cujus  est  dare  ejus  est  disponere, 

(m)  See  SVes.jun.  503,  606.  (o)  See  3  Ves.  jun.  235. 

(??)  See  3  Yes.  jun.  236. 


* 


7051 


EXTENT    OF    COVENANTS    FOR    TITLE.  155 

equity  could  not  compel  a  purchaser  to  see  to  the  application  of  the 
purchase-money,  when  the  testator  himself  has  declared  he  shall 
not.  In  Ewer  v.  Corbet  (p),  it  was  holden,  that  notice  to  a 
purchaser  of  a  bequest  of  a  term  did  not  signify,  as  every  person 
buying  of  an  executor  where  he  is  named  executor,  necessarily  must 
have  such  notice. 

17.  Lastly,  in  conveyances  by  the  Crown,  a  purchaser  is  not 
entitled  to  any  covenants  for  the  title  ;  and  where  an  estate  is 
sold  by  assignees  of  a  bankrupt,  the  purchaser  is  only  entitled  to  a 
covenant  from  the  assignees,  that  they  have  not  done  any  act  to 
incumber  the  estate. 

18.  But  a  bankrupt  is  always  made  a  party  to  the  conveyance 
of  his  estate,  to  prevent  the  difficulty  which  the  purchaser  might 
otherwise  be  put  to  in  maintaining  and  proving  the  title,  and  the 
*bankrupt  is  generally  made  to  enter  into  covenants  for  title,  in  the 
same  manner  as  he  would  have  done  had  he  sold  the  estate  while 
solvent. 

19.  And  tenants  for  life  are  bound  to  covenant  for  title  where 
the  estate  is  sold,  with  their  assent,  under  a  power,  or  where  a 
power  of  sale  has  been  obtained  by  them  to  be  vested  in  trustees 
by  an  Act  of  Parliament  (^q). 

20.  Although  in  theory  a  purchaser  is  entitled  to  a  regular  chain 
of  covenants  for  title  running  with  the  land,  and  extending  to  the 
acts  of  the  successive  owners  of  the  property,  yet,  practically,  he 
is  entitled  to  no  such  thing,  but  must  rest  content  with  the  cove- 
nants obtained  by  former  owners,  whether  they  run  with  the  land 
or  are  collateral  to  it,  and  whether  they  keep  up  the  chain  of 
liability  or  leave  it  altogether  broken  and  disconnected.  This 
observation  does  not  apply  to  the  covenants  for  title  to  which  a 
purchaser  is  entitled  from  his  immediate  seller. 

21.  Here  we  may  again  refer  to  the  statute  which  enables 
a  party  to  enter  into  the  usual  covenants  for  title,  in  a  short 
form  (r). 


(p)  2  P.  Wms.  U8.  Sim.  176. 

iq)  In   re  London   Bridge    Acts,    13         (r)  8  &  9  Vict.  c.  119. 
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*CHAPTER   XIV. 

OP    THE    CONSTRUCTION    OF    COVENANTS    FOR    TITLE. 


SECTION   I. 


WHAT    COVENANTS    RUN    WITH     THE    LAND. 


1.  Covenants   for    title  are  real    ones : 
right  of  assignees,  heirs  and  executors . 

2.  Right  of  devisees  to  action. 

3.  Such  covenants  run  loith  term  of  years. 

4.  5.   Operation  of  32  H.  8,  on  cestuis 
que  use. 

6.  Covenants  run  with  the  seisin. 

7.  Do  not  run  lohere  covenantee  is  cestui 
que  use,    and   afterwards  appoints. 

8.  But  do  where  assignee  takes  the  estate 
of  cestui  que  use. 

9.  R.  P.   Commissioners  contra. 

10.   Covetiants  ivith  appointee  run  with  the 
land. 

1 2.  But  not  lohere  a  power  is  created  by  a 

power. 

13.  Roach  V.   Wadham :  appointment  de- 

feats estate  and  covenants  loith  it, 

14.  Distinction  as  to  the  legal  seisin. 

16.    Whether  there  must  be  privity  in  ven- 
dors covenanting. 

19.  Privity  of  estate. 

20.  Privity  of  contract. 

21.  Privity  of  contract  and  estate. 

22.  Where  debt  lies. 

23.  Assignee  of  lessee  bound  by  and  enti- 

tled to  covenants  tcith  lessee  :    32 
H.  8. 

24.  Assignee  of  reversion. 

25.  Webb  v.    Russell:  privity  of    estate. 

26.  Purchaser's  covenants  with  the  seller, 

a  mortgagor. 

27.  Wilmot's  opinion  in  Bally  v.    Wells. 

28.  8  (Sf  9  Vict.   c.   106  ;  continuing  rever- 

sion. 
30.  Purchaser  entitled  to  covenant  against 
kssee. 
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31.   Covenant  to  reside,  whether  it  binds  a 
purchaser. 

33.  Opinio7i  of  R,   P.   C.   as  to  covenants 

by  a  stranger  running  with  the  land- 

34.  Coke's  opinion  :  partition  :  covenant  by 

a  prior  to  perform  divine  service  : 
Pakenham' s  case, 

35.  36.  Pakenham' s  case. 

37.  Home's  case. 

38.  State  of  authorities. 

39.  40.  Manor  :  Home's  case. 

41.  Parson  covenanting :  6  H.  4. 

42.  Keppell\.  Bailey  : purchaser  covenant- 

ing to  keep  a  shop,  ^c. 

43.  King  v.  Jones :  covenant  by  husband 

of  mortgagor. 

44.  Tyvyan  v.  Arthur :  suit  to  mill. 

45.  Milnes  v.  Branch  :  rent  created  by  sell- 

er's conveya7ice  :  covenant  by  pur- 
chaser does  not  run  with  it. 
48.  Rent  created  by  tcay  of  use,  covenant 
with  grantee  does  not  run, 

50.  Whether  a  covenant  to  pay  with  a  gran- 

tee of  a  rent  will  run  with  it. 

51.  Holt's     opinion    in   favor:       Ellen- 

borough's  contra. 

52.  Covenant  to  pay  mortgage-money  does 

not  run. 

53.  Nor  does  covenant  by  assignee   to    as- 

signor to  pay  rent  and  indemnify. 

54.  Covenant  by  lessee  of  mines. 

55.  Potver  of  distress  granted  to  assignees 

of  another  estate. 

56.  Grant  by  lessee  of  equitable  estate,  who 

obtains  the  legal  estate^and  assigns. 

57.  Lease  tviih  covenant  to  render  account 

of  wine  sold,  cSr.  collateral. 
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♦58.  Covenants  in  gross,  how  far  binding. 

59.  Where  for  further  assurance.,  will  be 

specifically  enforced. 

60.  Where  the  seller  s  remaininy  lands  are 

bound  by  covenants, 

61.  Grant  of  loatercourse.,  with  covenant  to 

cleanse  it. 

62.  70.  Breicster  v.   Kidgell:  covenatit  to 

pay  rent  in  fee  docs  not  bind  assig- 
nee of  land,  qu. 

63.  Cook  V.   Lord  Arundel:  where  pur- 

chaser can  throio  incujnbrances  on 
other  estates. 

65.  Wilniot's  opinion  of  Holt's. 

66.  Roach  v.     Wadham :    against    Holt's 

opinion. 
Opinion  of  R.    P.    C.    on  Roach  v. 

Wadham. 
Roach  V.  Wadham  explained. 
Result. 
Covenant  to  produce  deeds. 

72.  Covenants  not  to  build  on  lands,  S^c. 

whether  they  run  with  the  land : 
bind  in  equity. 

73.  Do  not  tend  to  a  perpetuity. 

74.  Keppell  v.  Bailey,  accordingly. 


.  67 


70. 

71. 


75.  Covenant  by   lessor  for  right  of  pre- 

emption of  other  land  does  not  run. 

76.  Nor  similar  covenant  by  lessee. 

77.  Nor  covenant  to  contribute  to  expense 

of  establishing  a  modus. 

78.  Collins  V.    Plumb  :  covenant  by  pur- 

chaser of  well  not  to  sell  the  water. 

79.  British  Museum  case:  injunction  in 

equity. 

80.  Opinion  of  Leach,    V.    C.    as  to  the 

covenant  running. 

81.  Opinion  of  Lord  Eldon  and  Master 

of  the  Rolls  on  appeal. 

83.  Brighton  Steyne  case. 

84.  Keppell  v.    Bailey  :  covenant  to  use  a 

raihcay  does  not  run. 

85.  Observations  upon  that  case, 

86.  87.  Doctrine  as  to  binding  a  purchaser* 

with  notice  of  the  covenant. 

88.  Short  view  of  Keppell  v.  Bailey. 

89.  Whatman  v.  Gibson, 

90.  Proposition  of  R,  P.  C.  as  to  cove- 

nants entered  into  by  owners  of  land. 

91.  Mr.  Preston's  opinion,  that  the  remedy 

under  covenants  cannot  be  appor- 
tioned. 

92.  Observations  contra. 


1.  Covenants  for  title  are  frequently  termed  real  covenants, 
and  pass  by  the  common  law  to  the  assignees  of  the  land,  who 
may  maintain  actions  upon  them  against  the  vendor  and  his  real 
and  personal  representatives  (a)  (1).  And  as  the  covenants  relate  to 

(o)  Middlemore    v.    Goodale,    1    Ro.     is,  3  Barn.  &  Aid.  392  ;  Lewis  v.  Camp- 
Abr.  521  (K.)  pi.  6  ;  Cro.  Car.  503,  505;     bell,  8  Taunt.  715. 
Sir  Wm.  Jones,  406 ;  Campbell  v.  Lew- 


(1)  The  subject  of  a  covenant  real  is  confined  to  lands  and  tenements,  exclud- 
ing such  hereditaments  as  do  not  embrace  lands  and  tenements  ;  and  water  comes 
within  the  exclusion.  Mitchell  v.  Warner,  5  Conn.  497  ;  Wheelock  v,  Thayer,  16 
Pick.  68.  Such  covenants  must  respect  the  thing  granted  or  demised,  and  the  act 
covenanted  to  be  done  or  omitted,  must  concern  the  lands  or  estate  conveved. 
Nesbit  V.  Nesbit,  Cam.  &  N.  324;  Norman  v.  Wells,  18  Wendell,  136.  But 'it  is 
not  necessary  that  the  act  in  respect  to  which  the  covenant  is  made  should  be  done 
on  the  premises  demised.  Norman  i\  Wells,  17  Wendell,  136.  A  covenant,  which 
may  run  with  the  land,  can  do  so  only  where  the  land  itself  is  conveyed.  It  can 
only  run,  when  attached  to  the  land,  as  its  vehicle  of  conveyance.  Pike  v,  Galvin, 
29  Maine,  168,  and  cases  cited.  All  covenants  concerning  title  run  with  the  land 
conveyed,  with  the  exception  of  those  that  are  broken  before  the  land  passes.  4 
Kent,  (6th  ed.)  473.  Martin  v.  Baker,  5  Blackf.  232.  "The  distinction  between 
covenants  that  are  in   gross,  and  covenants  that  run  with  the  land,"  says  Mr.  Ch. 
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the  land,  an  assignee  may  maintain  an  action  on  them  although 
they  were  entered  into  with  the  original  grantee  and  his  heirs 
only  (6)  ;  and  where  the  covenants  run  with  the  land,  although 
they  are  entered   into  with   the  party,  his  executors  and  adminis- 

(6)  Co.  Litt.  884  b ;  385  a ;  Spender's     25;  Tatem   v.    Chaplin,   2   H.  Blackst. 
case,  5  Rep.  16  ;  BaUy  v.  WeUs,  3  Wils.     133. 


Kent,  "  would  seem  to  rest  principally  on  this  ground,  that  to  make  a  covenant 
run  with  the  land,  there  must  be  a  subsisting  privity  of  estate  between  the  coven- 
anting parties.  A  covenant  to  pay  rent,  or  to  produce  title  deeds,  or  for  renewal, 
are  covenants  of  the  latter  character,  and  they  run  with  the  land."  4  Kent  (6th 
ed.)  472,  473.  Johns  v.  French,  1  Hogan,  450  ;  Boss  v.  Turner,  2  English,  132. 
The  covenant  of  warranty,  and  the  covenant  for  quiet  enjoyment,  are  prospective, 
and  an  actual  ouster  or  eviction  is  necessary  to  constitute  a  breach  of  them.  They 
are,  therefore,  in  the  nature  of  real  covenants,  and  they  run  with  the  land  con- 
veA-ed,  and  descend  to  heus,  and  vest  in  assignees  or  the  piirchaser.  4  Kent, 
(6th  ed.)  471 ;  Ross  r.  Turner,  2  English,  132  ;  Heath  r.  Whidden,  24  Maine,  383  ; 
Martin  v.  Baker,  5  Blackf.  232  ;  Brown  r.  Staples,  28  Maine,  497  ;  Clarke  r.  Swift, 
3  Metcalf,  390  ;  Hunt  v.  Amidon,  4  Hill,  345  ;  Suydam  v.  Jones,  10  Wendell,  180  ; 
Withy  V.  Mumford,  5  Cowen,  137  ;  Wyman  t-.  Ballard,  12  Mass.  306 ;  Sprague  v. 
Baker,  17  Mass.  586  ;  De  Chaumont  v.  Forsythe,  2  Pennsylv.  507  ;  King  v.  Kerr,  5 
Ham.  (Ohio)  156  ;  Clark  v.  Redman,  1  Blaclcf.  381  ;  Mitchell  r.  Warner,  5  Conn. 
497  ;  Williams  v.  Beeman,  2  Dev.  483  ;  Markland  v.  Crump,  1  Dev.  &  Bat.  94 ; 
Chase  t'.  Weston,  12  N.  Hamp.  417.  If  a  deed  conveys  the  possession  of  land, 
that  is  estate  enough  to  carry  along  with  it  the  covenants  of  warranty  and  for 
quiet  enjoyment ;  Fowler  v.  Poling,  6  Barbour  Sup.  Ct.  Rep.  165  ;  S.C  2  ib.  300  ; 
Slaters.  Rawson,  6  Metcalf,  439;  Beddoe  v.  Wadsworth,  21  Wendell,  120.  A 
covenant  that  neither  the  grantor  nor  his  heirs  should  make  any  claim  to  the  land 
conveyed  is  a  covenant  real,  and  runs  with  the  land ;  Fairbanks  v.  AVilliamson,  7 
Greenl.  96  ;  TruU  p.  Eastman,  3  Metcalf,  121.  But  see  Pike  v.  Gah-in,  29  Maine, 
183,  185,  186,  overruling  the  case  of  Fairbanks  v.  Williamson.  So  a  covenant  not 
to  let  or  establish  any  other  mill  site  on  the  same  stream  to  be  iised  for  a  particular 
purpose.  Norman  v.  Wells,  17  Wendell,  136.  So  a  covenant  not  to  erect  a  build- 
ing on  a  common  or  public  square,  owned  by  the  grantor,  in  front  of  the  premises 
conveyed;  Watcrtown  v.  Cowen,  4  Paige,  510  ;  Mann  v.  Stephens,  10  Jurist,  560. 
So  a  covenant  to  keep  or  leave  in  repair;  Shelby  v.  Hearne,  6  Yerger,  512  ;  Lou- 
gher  t,\  Williams,  3  Levins,  92  ;  Demarest  v.  Willard,  8  Cowen,  206;  Allen  v. 
Culver,  3  Denio,  284;  Norman  i-.  Wells,  17  Wendell,  148  ;  PoUiud  v.  Shaatfer,  1 
DaU.  210.  So  a  covenant  to  pay  rent;  Hurst  v.  Rodney,  1  Wash.  C.  C.  375.  So 
to  rebuild  on  the  land,  and  to  effect  insurance,  and  apply  the  proceeds,  in  case  of 
a  loss  by  fire,  to  the  reparation  of  the  insured  property  ;  Thomas  v.  Yon  Kapff,  6 
Gill  and  John.  372 ;  AUen  v.  Culver,  3  Denio,  284  ;  Harris  v.  Coulbourn,  3  Har- 
rington, 338.  So  to  maintain  a  partition  fence  between  the  lands  conveyed  and 
,  other  lands  of  the  grantor  ;  Kellogg  v.  Robinson,  6  Yermont,  276.  To  open  a 
street,  on  Avhich  the  land  is  bounded  ;  Dailey  v.  Beck,  6  Penn.  Law  Journ.  383. 
To  supply  the  premises  with  water.  Jordan  v.  Wilson,  4  Barn.  &  Aid.  266. 
Not  to  exercise,  or  permit  to  be  exercised,  any  offensive  trade  upon  the  premises. 
Barron  v.  Richard,  3  Edwards  Ch.  96.  A  grant,  by  a  mortgagor,  of  his  equity 
of  redemption,  with  covenants  of  warranty,  &c.  is  so  far  a  conveyance  of  the 
land,  that  the  covenants  real  are  annexed  to  it  and  pass  with  it  to  the  grantee  and 
his  assigns.  White  y.  Whitney,  3  Metcalf,  81  ;  Tults  v.  Adams,  8  Pick.  547; 
Kellogg  V.  Wood,  4  Paige,  578.  The  covenant  of  warranty  and  quiet  enjoy- 
ment runs  with  the  land  to  the  last  purchaser  even  by  a  deed  of  release  ; 
Bro\\Ti  V.  Staples,  28  Maine,  497  ;  Per  Edwards  J.  in  Fowler  v.  Poling,  6  Barbour 
Sup.  Ct.  Rep.  165,  166  ;  Beddoe  v.  Wadsworth  21,  Wendell,  120.  See  De  Chau- 
mont V.  Forsythe,  2  Pennsjdv.  507.  So  it  has  been  held  that  a  covenant,  running 
with  the  land,  passes  by  a  sheriff's  sale,  to  the  purchaser  ;  M'Crady  i-.  Brisbane,  1 
Nott  &  Mc.  104.  So  by  an  administrator's  deed ;  Wliite  v.  Whitney,  3  Metcalf,  87  ; 
Hodges  V.  Saunders,  17,  Pick.  470.  But  a  covenant  real  cannot  be  transferred  to  the 
assignee  of  the  land,  unless  the  assignor  has  a  capacity  to  convey  the  land  itself  to 
which  the  covenant  is  incident,  Randolph   v.  Kinney,  3  Randolph,  394.     Where 
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trators,  yet  they  will  go  to  the  heir  with  the  land  (c).  The  right 
of  action,  even  for  a  breach  in  the  ancestor's  life-time,  will  descend 
to  the  heir,  and  not  to  the  executor,  where  no  actual  damage  was 
sustained  by  the  ancestor  ((/). 

2.  So  covenant  will  lie  by  the  devisee  of  lands  in  fee,  though 
broken  in  the  testator's  life-time.  For  the  covenant  passes  with 
*the  land  to  the  devisee,  and  is  broken  in  the  time  of  the  devisee  ; 
for  so  long  as  the  seller  has  not  a  good  title  there  is  a  continuing 
breach.  And  it  is  not  like  a  covenant  to  do  an  act  of  solitary  per- 
formance, which  not  being  done  the  covenant  is  broken  once  for 
all,  but  it  is  in  the  nature  of  a  covenant  to  do  a  thing  toties  quoties, 
as  the  exigency  of  the  case  may  require  (e)  (1). 

(c)  Lougher  c.  Williams,  2  Lev.  92.        1    Mar.sh.    107 ;  4   Mau.    &  Selw.  188  ; 

(d)  Kingdon   v.    Nottle,    1    Mau.    &     Orme  v.  Broughton,  10  Bing.  353. 
Selw.  355  ;  King  v.  Jones,  5  Taunt.  418;         (e)  Kingdon  c.  Nottle,  4  Mau.  &  Selw. 

53. 

a  covenant  running  -with  the  land  is  divisible  in  its  nature,  if  the  entire  interest 
in  different  parcels  of  the  land  passes  by  assignment  to  separate  mdividuals,  the 
covenant  will  attach  iipon  each  parcel  pro  tanto.  Astor  c.  Miller,  2  Paige,  68. 
As  to  the  respective  rights  of  a  mortgagee  and  a  purchaser  of  the  equity  of  re- 
demption m  reference  to  a  covenant,  running  with  the  land,  contained  in  the 
deed  under  which  the  mortgagee  held  the  premises  ;  See  White  v.  Wliitney,  3 
MetcaU",  81,  87,  88,  per  Shaw  Ch.  J.  The  assignee  of  an  undivided  moiety  of 
leasehold  premises  can  mauitain  an  action,  in  his  own  name,  upon  a  covenant  of 
warranty  contained  in  the  original  lease ;  Van  Home  c.  Grain,  1  Paige,  455.  The 
subject  of  covenants  running  with  the  land  is  very  fully  discussed  in  notes  to 
Spencer's  Case,  in  1  Smith's  Lead.  Cases,  (Am.  ed.)  22  et  seq.  See  2  Cruise  Dig. 
by  Mr.  Greenleaf,  vol.  4,  Tit.  32,  ch.  26,  §  23  and  note;  4  Kent  (6th  ed.)  469  to 
480.  Where  land,  conveyed  with  covenants  of  Avarranty,  has  jjassed  by  subse- 
quent conveyances  through  the  hands  of  various  covenantees,  the  last  covenan- 
tee, or  assignee,  in  whose  possession  the  land  was  when  the  covenant  was  bro- 
ken, can  alone  sue  for  breach  of  covenant,  and  he  has  a  right  of  action  against 
any  or  all  of  the  prior  warrantors.  No  intermediate  covenantee  can  sue  his  cov- 
enantor, until  he  himself  has  been  compelled  to  pay  damages  on  his  own  ac- 
count ;  and,  until  such  damage  has  been  paid  by  him,  he  cannot  release  such  cov- 
enantor from  his  liability  to  the  subsequent  covenantees  ;  Chase  v.  AVeston,  12 
N.  Hamp.  413 ;  Suydam  t.  Jones,  10  Wendell,  180  ;  Griffin  v.  Fairbrother,  1 
Fairf.  91;  4  Kent  (6th  ed.)  472,  in  note  ;  Brown  v.  Staples,  28  Maine,  497; 
Thompson  r.  Shattuck,  2  Metcaif,  615;  Clamich  v.  Allen,  12  Alabama,  159; 
Crooker  v.  Jewell,  29    Maine,  527. 

(1)  Mr.  Justice  AVilde,  having  noticed  the  decisions  in  Kingdon  v.  Nottle,  re- 
ported in  1  Maule  &  Sel.  355,  and  in  4  Maule  &  Sel.  53,  said,  "It  seems  difficult 
to  reconcile  these  decisions  with  the  former  authorities,  and  with  the  well  known 
rule  of  the  common  law,  that  choses  in  action  are  not  assignable  ;  and  they  are 
certainly  against  the  current  of  subsequent  authorities."  Clark  v.  Swift,  3  Met- 
caif, 390,  393.  And  in  Mitchell  v.  Warner,  5  Conn.  497,  Hosmer  Ch.  J.  refer- 
ring to  the  case  of  Kingdon  v.  Nottle,  said  "From  the  opinion  in  that  case,  I 
am  compelled  to  dissent  in  omnibus.  First,  I  affirm  that  the  novel  idea  attending 
the  breach  in  the  testator's  lifetime,  by  calling  it  a  continuing  breach,  and  there- 
fore a  breach  to  the  heir  or  devisee  at  a  subsequent  time,  is  an  ingenious  sugges- 
tion, but  of  no  substantial  import.  Every  breach  of  a  contract  is  a  continuing 
breach,  until  it  is  in  some  manner  healed ;  but  the  great  question  is,  to  tchom 
does  it  continue  as  a  breach  ?  The  only  answer  is,  to  the  person  who  had  title  to 
the  contract,  when  it  Avas  broken.  A  second  supposed  breach  is  as  futile  as  the 
imaginary  unbroken  existence  of  a  thing  dashed  in  pieces.     It  has  no  analogy  to 
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3.  And  covenants  for  title  run  with  the  land  where  a  term  of 
years  only  is  assigned,  in  the  same  manner  as  when  the  fee  is  con- 
veyed  (/)(!). 

4.  A  respectable  writer  has  observed,  that  cestuis  que  use  are 
grantees  within  the  statue  32  H.  8,  c.  34,  and  are  therefore  entitled 
to  the  benefit  of  all  covenants  entered  into  by  persons  selling  land 
for  securing  the  title  to  such  lands  (g).  And  this  is  sanctioned 
by  some  of  the  early  cases,  in  which,  although  the  right  to  the 
covenants  depended  upon  the  common  law,  the  Court,  with  some 
want  of  precision,  said  the  plaintiff  was  entitled  either  by  the 
common  law  or  by  the  statute  (h).  x\nd  the  statute  itself  was  so 
framed  as  to  lead   to  erroneous  views. 

(/)  Noke  V.  Awder,  Cro.  Eliz.  436  ;  {h)  See  Cro.   Car.  222.  503  ;  and  see 

Lewis  r.    Campbell,   8   Taunt.    715  ;  3  Lord  Portmore  u.  Bunn,  1  Barn.  &  Cress. 

Barn.  &  Aid.  392.  694  ;  and  qu.   Avhethcr  that    could   be 

(ff)  4  Cruise's  Dig.  p.  80,  s.  44.  Avithin  the  32  H.  8. 


a  covenant  to  do  a  future  act  at  different  times,  which  may  undergo  repeated 
breaches."  Mr.  Chancellor  Kent  says  : — "  The  reason  assigned  for  the  decision, 
in  Kingdon  I'.  Nottlc,  is  too  refined  to  be  sound."  4  Kent  (Gth  ed.)  472.  See 
also  Townsend  v.  Morris,  6  Cowen,  123  ;  Eeddoe  v.  Wadsworth,  21  Wendell, 
121 ;  Bickford  v.  Page,  2  Mass.  455  ;  Bartholomew  v.  Candee,  14  Pick,  167  ; 
Thayer  r.  Clemence,  22  Pick.  493 ;  Pike  r.  Galvhi,  29  Maine,  186,  187. 
The  covenant  of  seisin  in  a  deed  does  not  run  with  the  land.  It  is  bro- 
ken, if  at  all,  as  soon  as  the  deed  is  made,  and,  being  a  chose  in  action, 
does  not  i^ass  with  the  land  to  the  assignee  ;  Bickford  r.  Page,  2  Mass. 
455  ;  Slater  v.  llawson,  1  ]\Ietcalf,  450  ;  Clark  v.  Swift,  3  Metcalf,  390  ;  Wyman 
V.  Ballard,  12  Mass.  305;  Chapman  v.  Holmes,  5  Halsted,  20;  Mitchell  v.  War- 
ner, 5  Conn.  497  ;  Mitchell  v.  Hazen,  4  Conn.  497  ;  Stewart  v.  Drake,  4  Halsted, 
139;  Bartholomew  r.  Candee,  14  Pick.  171  ;  Wheelock  v.  Thayer,  16  Pick.  68; 
Hacker  v.  Storer,  8  Gredenl,  228  ;  Pierce  v.  Johnson,  4  Vermont,  255  ;  Hamilton  v. 
Wilson,  4  John,  72  ;  liiehardson  r.  Dorr,  5  Vermont,  21;  Logan  r.  Moulder,  1 
Pike,  313;  Ross  v.  Turner,  2  English,  132;  Fowler  r.  Poling,  2  Barbour  Sup. 
Ct.  Rep.  300;  nor  to  the  heir  or  devisee,  Hamilton  r.  Wilson,  4  John  72.  So  of 
a  covenant  that  the  gTautor  has  good  right  to  sell  and  convey,  when  he  has  no 
such  right,  which  is  said  to  be  ])ractically  synonymous  with  the  covenant  of  sei- 
zin, Chapman  r.  Holmes,  5  Halsted,  20  ;  Marston  v.  Hobbs,  2  Mass.  443  ;  Bick- 
ford c.  Page,  2  Mass.  455  ;  Slater  v.  Rawson,  1  Metcalf,  450.  But  see  as  to  its  being 
synonymoTjg  with  the  covenant  of*  seizin,  Triplett  v.  Gill,  7  J.  J.  Marsh.  436  ;  Post 
747,  §  13  and  note.  But  in  Ohio,  it  has  been  held,  that,  if  the  grantor  is  in  actual 
possession  at  the  time  of  the  'conveyance,  the  covenant  of  seizin  runs  with  the  land, 
Backus  V.  McCoy,  3  Ham.  (Ohio,)  218  ;  Devine  v.  Sunderland,  17  Ohio,  52.  A 
covenant  against  incumbrances  does  not  run  with  the  land.  Clark  i-.  Swift,  3 
Metcalf,  390;  Heath  v.  Whidden,  24  Maine,  383  ;  Chapman  r.  Holmes,  5  Hal- 
sted, 20  ;  Mitchell  v.  Warner,  5  Conn.  497  ;  Gilbert  v.  Bulkley,  5  Conn.  262  ; 
Davis  V.  Lyman,  6  Conn.  249  ;  Stewart  v.  Drake,  4  Halsted,  139  ;  Cathcart  i\ 
Bowman,  5  Barr,  317  ;  Shelton  v.  Pease,  10  Missouri,  473.  But  see  the  cases  of 
Sprague  v.  Baker,  17  Mass.  58G ;  Garrison  v.  Sandford,  7  Halsted,  261  ;  Martin  r. 
Baker,  5  Blackf.  232  ;  Foote  c.  Burnet,  10  Ohio,  317.  Where  the  grantor  is  not 
seized  of  the  laud  at  the  time  of  conveying,  his  covenants  of  warranty  do  not 
attach  to  the  land  and  run  with  it.  Slater  v.  Rawson,  1  Metcalf,  450;  Pike  v. 
Galvin,  29  Maine,  186;  Randolph  v.  Kinney,  3  Randolph,  394.  But  if  the  deed 
conveys  the  possession,  that  is  estate  enough  to  carry'  along  with  it  this  cove- 
nant ;  Fowler  v.  Poling,  6  Barbour  Sup.  Ct.  Rep.  165  ;  although  the  grantor  in 
fact  had  no  title  at  the  time  of  the  execution  of  the  deed.  Beddoe  t\  Wads- 
worth,  21  Wendell,  120. 

(1)  But  see  Allen  v.  Wooley,  1  Blackf.  149. 
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5.  But  covenants  for  title  run  with  the  land  in  the  hands  of 
alienees,  who  may  maintain  actions  upon  them  as  assignees  by  the 
common  law,  and  this  is  expressly  laid  down  without  reference  to 
the  statute  of  32  Hen.  8  in  Roll's  statement  of  Middlemore  v. 
Goodale  (i).  And  the  statute  relates  only  to  covenants  which  are 
a  charge  upon  or  incident  to  reversions. 

6.  Where  a  seisin  is  raised  to  serve  the  uses,  as  upon  a  convey- 
ance to  A  and  his  heirs  to  the  usual  uses  to  bar  dower  in  favor 
of  A  or  of  B,  including  a  power  of  appointment,  the  covenants 
should  be  entered  into  with  A  and  his  heirs,  and  they  will  run  with 
the  land  into  whose  hands  soever  it  may  come,  whether  by  appoint- 
ment or  otherwise.  The  statute  of  uses  will  of  course  turn  the  uses 
into  possessions,  and  the  cestuis  que  use  will  then  be  deemed  assig- 
nees, and  may  take  advantage  of  the  covenants  by  force  of  the 
common  law,  just  as  if  the  statute  had  not  been  passed,  and  the 
estate  had  been  conveyed  to  them  directly  ;  and  whether  the  estate 
is  conveyed  or  the  use  is  appointed,  no  person  can  obtain  the  legal 
estate  without  its  being  served  out  of  the  seisin  of  A  and  his  heirs, 
and  with  the  legal  seisin  executed  by  the  statute  the  benefit  of  the 
covenants  will  run.  And  so  with  reference  to  subsequent  convey- 
ances, *it  is  unimportant  whether  the  owner  of  the  land  claims 
under  a  release  or  an  appointment,,  for  the  covenants  having  once 
become  attached   to   the   land,  will  continue  to  run  with  it  (1). 

7.  If  in  such  a  conveyance  to  A  and  his  heirs  to  uses  to  bar 
dower  in  favor  of  i?,  including  a  power  of  appointment,  the  cove- 
nants are  entered  into  with  B  and  his  heirs,  and  B  appoint  the 
estate  to  C,  the  covenants  will  not  run  with  the  land  in  the  hands 
of  C,  because  B's  estate  is  divested  and  not  transferred  to  C,  and 
C  has  no  estate  to  which  the  covenants  were  ever  annexed.  This 
is  the  principle  established  by  Roach  v.  Wadham.  The  distinction 
between  this  and  the  preceding  case  is  an  obvious  one  :  in  that  case, 
each  estate  takes  effect  out  of  the  original  seisin,  and  the  covenants 
run  with  it ;  but  in  the  case  now  put,  the  estate  to  C  takes  effect 
out  of  the  original  seisin,  and  defeats  the  fee  vested  in  B  and  the 
covenants  annexed  to  it,  instead  of  being  derived  out  of  or  through 
that  estate. 

8.  But  there  can  be  no  doubt  that  a  covenant  with  cestui  que 
tise,  who   takes   the   legal  estate  by   force  of  the  statute,  will   run 

(i)   1  Ro.  Abr.  521,  pi.  6. 

(1)  Ante  708,  in  note  ;  Brown  v.  Staples,  28  Maine,  497. 
Vol.  II.  21  [710] 
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with  that  estate  in  the  hands  of  an  alienee.  If  therefore  in  a  con- 
veyance to  A  and  his  heirs  to  the  use  of  B  and  his  heirs,  the 
covenants  for  title  are  entered  into  with  B  and  his  heirs,  they  will 
pass  with  his  estate  in  every  stage  of  its  devolution  or  transfer. 
So  if  the  conveyance  were  to  A  and  his  heirs  to  uses  to  bar  dower 
in  favor  of  B,  including  a  power  of  appointment,  and  the  cove- 
nants were  entered  into  with  B  and  his  heirs,  and  B  were  to  con- 
vey the  fee  by  force  of  his  estate,  and  not  appoint  it  under  his 
power,  the  covenants  would  go  with  the  fee. 

9.  This  is  otherwise  laid  down  by  the  real  property  commis- 
sioners (k),  who  observed  that  conveyancers  usually  settle  convey- 
ances where  dower  is  to  be  barred  so  as  to  place  the  seisin  in  the 
purchaser  himself,  and  then  they  make  him  the  covenantee.  But 
where  (as  frequently  happens)  this  is  not  done,  and  the  fee  is  con- 
veyed to  a  releasee  to  uses,  and  the  covenants  are  entered  into  with 
the  purchaser,  being  merely  cestui  que  use,  the  covenants^  become 
covenants  in  gross  and  separated  from  the  land.  They  think  this 
should  be  remedied.  But  there  appears  to  be  no  foundation  for 
this  opinion,  and  no  remedy  is  required.  If  the  Court  of  King's 
Bench  had  not  assumed  the  law  to  be  the  other  way,  it  would  have 
been  idle  to  have  argued  the  case  of  Roach  v.  Wadham.  The 
purchaser  takes  the  legal  estate  the  instant  after  the  execution  of 
the  deed,  and  out  of  a  seisin  raised  by  the  deed,  and  there  is  no 
objection  in  point  of  law  to  the  covenants  for  title  in  the  deed 
^knitting  themselves  unto  that  legal  estate  ;  and  it  has  been  ruled 
that  where  the  covenants  for  title  are  entered  into  preparatory  to 
the  vesting  of  the  estate  —  as  in  the  case  of  copyholds,  where  the 
covenant  to  surrender  and  the  covenants  for  title  precede  the  sur- 
render, or  in  the  case  of  freeholds,  where  a  deed  of  feoffment  is 
executed  on  one  day  with  eovenants  for  title,  and  the  livery  of 
seisin  is  not  made  until  a  subsequent  day  —  the  covenants  will  run 
with  the  land,  for  the  whole  is  in  law  but  one  assurance  (/). 

10.  Where  no  seisin  is  created  by  conveyance,  but  the  use  is 
appointed  under  a  power,  as  where  under  an  existing  power  the 
fee  is  appointed  to  A,  he  will,  as  we  have  seen,  tak3  the  benefit  of 
covenants  running  with  the  land  under  previous  conveyances,  and 
any  covenants  entered  into  with  himself  for  title,  will  equally  run 
with  the  land,  for  he  takes  the  use  which  the  statute  executes  into 
a  legal  estate  out  of  the  original  seisin,  and  with  that  estate  the 
covenants  entered  into  with  him  may  well  run. 

(;;)  Third  Report,  p.  52.  (I)  Riddell  v,  Iliddell,  7  Sim.  529. 
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11.  It  is  supposed  by  some  that  such  covenants  are  merely  col- 
lateral for  want  of  legal  privity,  but  the  purchaser  takes  the  legal 
fee  by  the  act  of  the  seller  —  the  seller,  therefore,  cannot  be  deemed 
a  stranger,  if  that  would  be  deemed  an  objection  to  the  covenants 
attaching  —  and  it  is  indifferent  to  this  question  out  of  what  seisin 
the  use  to  the  purchaser  is  served,  as  it  becomes  a  legal  estate  in 
his  hands,  with  which  the  covenants  entered  into  with  him  in 
respect  of  that  estate  may  run.  I  am  not  aware  of  even  a  plausible 
argument  against  this  view.  The  real  property  commissioners,  in 
adverting  to  t[ie  operation  of  the  statute  of  uses,  observe,  that  thus 
persons  claiming  under  the  exercise  of  powers  become  entitled  to 
the  benefit  of  covenants  which  run  with  the  land.  But  they  add, 
that  doubts  appearing  to  exist  on  this  point,  they  think  it  expe- 
dient that  the  law  should  he  settled  by  legislative  declaration  (m). 
I  am  not  aware  that  such  doubts  are  generally  entertained,  and 
certainly  some  foundation  for  them  should  be  stated  before  the 
legislature  take  any  step. 

12.  But  again,  if  under  a  power  of  appointment  in  A  a  new 
power. of  appointment  be  created  in  B,  with  whom  A  covenants 
for  title  in  the  usual  way,  and  B  afterwards  executes  his  power  in 
favor  of  C,  the  covenants  will  not  run  with  the  land  in  his  hands 
for  the  reason  before  given. 

13.  It  will  be  collected  from  what  has  already  been  said,  that 
if  a  purchaser  enter  into  a  covenant  which  runs  with  i\\&  land,  and 
there  is  a  privity  of  estate  at  the  time  of  the  covenant,  yet  if  a 
subsequent  purchaser  do  not  take  the  estate  of  the  original  pur- 
chaser, *he  will  not  be  bound  by  the  covenant.  It  seems  difficult 
to  conceive  that  this  case  can  exist.  It  occurred,  however,  in  the 
late  case  of  Roach  v.  Wadham  (n)  :  an  estate  was  conveyed  to  A, 
his  heirs,  and  assigns,  to  such  uses  as  B,  the  purchaser,  shoulcj 
appoint  ;  and  in  default  of  appointment,  to  the  purchaser  in  fee, 
yielding  and  paying  to  the  vendors,  their  heirs  and  assigns,  a  per- 
petual fee-farm  rent,  which  rent  the  purchaser,  for  himself,  his 
heirs  and  assigns,  covenanted  to  pay  ;  the  estate  was  afterwards 
vested  in  another  purchaser  ;  and  as  it  was  holden  that  the  last 
purchaser  was  in  under  the  power,  and  not  by  virtue  of  the  first 
purchaser's  estate,  it  was  admitted,  on  all  hands,  that  an  action 
brought  against  him  by  the  original  vendor,  for  the  fee-farm  rent, 
was  not  maintainable,    for    he  had  not  the  estate  of  the  first   pur- 

(m)  Third  Report,  p.  52.  {n)  6  East,  289. 
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chaser,  but  took  as   if  the  original   conveyance   had  been  made  to 
himself. 

14.  There,  however,  as  we  have  seen,  the  purchaser  who  entered 
into  the  covenant  took  the  use  but  not  the  legal  seisin,  that  is,  the 
estate  was  conveyed  to  another  and  his  heirs  to  serve  the  uses. 
But  suppose  the  conveyance  had  been  made  to  the  purchaser  him- 
self and  his  heirs,  to  the  use  that  the  seller  and  his  heirs  should 
receive  a  rentcharge  with  the  usual  powers  of  distress  and  entry, 
and  subject  thereto  to  uses  to  bar  dower,  and  the  purchaser  thus 
having  the  legal  seisin,  had  covenanted  with  the  seller,  his  heirs 
and  assigns,  to  pay  the  annuity  (assuming  that  such  a  covenant 
can  run  with  the  land),  would  the  covenant  have  continued  to  run 
with  the  land  whether  the  purchaser  had  transferred  the  fee  to 
another  by  a  conveyance  of  the  estate,  or  by  an  appointment  of 
the  use  ?  In  either  case  the  alienee  would  equally  have  claimed 
under  the  original  seisin  ;  and  as  a  covenant  with  a  person  in 
whom  the  seisin  is  vested,  will  be  transferred  with  that  seisin,  so 
it  may  be  thought  that  a  covenant  hy  a  person  in  whom  the  seisin 
is  vested,  will  bind  those  to  whom  the  seisin  is  transferred  (o). 

15.  The  difficulty  in  the  way  of  the  covenant  attaching  in  the 
case  supposed,  is,  that  if  it  run  with  the  seisin  it  might  to  the 
extent  of  his  interest  be  held  to  bind  the  seller  himself  as  grantee 
of  the  rentcharge,  and  thus  he  would  be  bound  to  perform  the  very 
covenant  of  which  he  claims  the  performance  by  another.  It  would 
not  be  safe  to  rely  upon  the  covenant  running  with  the  land  in 
such  a  case,  if  the  power  should  be  exercised,  and  therefore  in 
every  such  case,  and  clearly  where  no  seisin  can  be  created  in  the 
purchaser,  —  for  example,  where  the  seller  has  only  a  power  of 
*appointment,  and  the  purchaser  is  to  enter  into  a  covenant  which 
it  is  intended  shall  run  with  tlie  land, — the  vendor  ought  to  in- 
sist upon  the  purchaser  taking  a  conveyance  in  fee,  and  should  not 
permit  the  estate  to  be  limited  to  the  usual  uses  to  bar  dower.  It 
will  not  often  happen  that  any  objection  will  be  made  to  this  sug- 
gestion, as  the  new  law  of  dower,  where  it  operates,  places  the  right 
of  dower  in  the  husband's  power,  although  the  legal  fee  is  vested  in 
him. 

16.  The  proposition  before  stated,  that  it  is  not  sufficient  that  a 
covenant  is  concerning  the  land,  but,  in  order  to  make  it  run  with 
the  land,  there  must  be  a  privity  of  estate  between  the  covenanting 

(o)  See  Cornish  on  Purchase   Deeds,  50  ;    and  see  7  Jarm.  Convev.  .511,  n. 
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parties  (1),  leads  to  the  consideration  of  the  question  whether  it  ap- 
phes  as  well  to  covenants  entered  into  by  a  vendor,  as  to  covenants 
entered  into  by  a  purchaser.  If  it  do  the  consequences  of  this  doc- 
trine are  truly  alarming.  In  a  great  proportion  of  cases,  the  vendor 
has  either  mortgaged  the  estate  in  fee,  or  is  a  mere  cestui  que  trust ; 
and  if  his  covenants  were  to  be  deemed  covenants  in  gross,  the  as- 
signees of  the  land  could  only  compel  performance  of  the  covenants 
by  the  circuitous  mode  of  using  the  name  of  the  first  purchaser  or 
his  representatives,  whom  at  the  distance  of  some  years  it  might  be 
very  difficult  to  trace  (2). 

17.  It  seems  impossible  to  get  over  the  objection,  by  the  form 
of  the  covenant;  for  although  the  vendor  covenant  with  the  pur- 
chaser, his  heirs  and  assigns,  yet  the  assignee  of  the  lands  will  not 
be  entitled  to  the  benefit  of  the  covenant,  unless  it  run  with  the  land 
under  the  general  rule  of  law  (p).  The  only  mode  by  which 
the  difficulty  can  be  avoided  is,  to  require  the  vendor  to  take  a  con- 
veyance to  himself  in  fee,  or  to  the  usual  uses  to  bar  dower,  pre- 
viously to  executing  a  conveyance  to  the  purchaser  ;  and  this,  I  be- 
lieve, has  been  sometimes  done  since  the  point  was  first  suggested  in 
this  work. 

18.  In  considering  in  what  cases  covenants  run  with  the  land,  as 
between  vendors  and  purchasers,  some  difficulty  has  arisen  from  the 
sense  in  which  the  iQxca privity  of  estate  is  used,  and  perhaps  from 
these  cases  having  been  sometimes  confounded  whith  those  arising 
upon  covenants  in  leases, 

19.  There  are  three  manner  of  privities,  viz.  (q), 

1.  Privity  in  case  of  estate  only. 

2.  Privity  in  respect  of  contract  only. 

3.  Privity  in  respect  of  estate  and  contract  together. 

The  first,  viz.  privity  of  estate  only,  as  between  the  grantee  of  the 
^lessor's  reversion  and  the  lessee,  or  between  the  lessor  and  the  as- 
signee of  the  lessee,  for  no  contract  was  made  between  them. 

20.  The  second,  viz.  privity  in  respect  of  contract  only,  which  is 
personal  privity,  and  extends  only    to  the  person  of  the  lessor  and 

{p)  See  Tempest's    case,    Clayt.   60  ;    ham,  xibi  sup. 
and  see  Palm.  558,  and  Roach  v.  Wad-        {q)  Walker's  case,  3  Rep.  23  a. 


(1)  It  is  necessary  to  the  creation  and  existence  of  a  real  covenant,  that  there 
should  be  a  privity  of  estate  between  the  grantor  and  grantee,  and  such  cove- 
nants are  usually  contained  in  the  deed  of  conveyance  itself.  Ross  v.  Turner,  2 
English,  132  ;  Morse  v.  Aldrich,  19  Tick.  453,  454.  As  to  this  matter  of  privity 
of  estate,  see  Taylor  v.  Owen,  2  Blackford,  301  ;  Plvmouth  v.  Carver,  16  Pick. 
183  ;  4  Kent  (6th  ed.)  472,  473 ;  Hurd  v.  Curtis,  19  Pick.  462. 

(2)  See  Spencor's  Case,  1  Smith  Lead.    Cas.  22   et  seq.    in  American  notes. 
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the  person  of  the  lessee,  as  between  the  lessor  and  the  lessee,  after 
the  latter  has  assigned  over,  for  the  privity  of  contract  remains,  al- 
though the  privity  of  estate  is  destroyed  ;  and  yet  this  is  between  the 
lessor  and  lessee  only,  for  in  the  very  case,  viz.  an  assignment  by  the 
lessee,  there  is  no  privity  of  contract  between  the  lessor  and  the  as- 
signee, but  there  is  a  privity  of  estate  between  them. 

21.  The  third,  viz.  privity  in  respect  of  contract  and  estate  to- 
gether, as  between  the  lessor  and  the  lessee  himself. 

22.  At  common  law  it  was  held  that  debt  might  be  maintained  by 
the  alienee  of  the  lessor  for  the  rent  against  not  only  the  lessee,  but 
the  assignee  of  the  lessee,  although  it  was  objected  that  there  was  a 
want  of  privity  ;  but  the  Court  laid  down  the  rule  that  whenever  the 
reversion  comes  legally  to  any  one,  as  he  shall  have  the  rent,  he  shall 
have  an  action  of  debt,  because  the  law  creates  privity  as  the  law 
gives  the  rent  to  him  (r). 

23.  And  as  covenants  respecting  the  land  ran  with  the  land,  the 
assignee  of  the  lessee  was  bound  by  the  covenants  of  the  lessee,  and 
was  entitled  to  take  advantage  of  them,  and  this  in  respect  of  privity 
of  estate  ;  and  this  operation  does  not  depend  upon  the  32  H.  8,  c. 
34,  s.  2,  although  the  act  affects  to  create  it,  probably  to  give  to  the 
statute  the  appearance  of  providing  for  the  rights  of  tenants  as  well 
as  of  landlords.  The  act  in  its  preamble  expressly  states,  that  by 
the  common  law  no  stranger  to  any  covenant,  action  or  condition 
shall  take  any  advantage  or  benefit  of  the  same,  but  only  such  as  be 
parties  or  privies  thereunto ;  and  the  act  then  proceeds  to  give  to 
grantees  of  reversions  the  same  right  to  take  advantage  of  covenants 
and  conditions  as  the  grantors  had,  and  to  give  corresponding  rights 
to  lessees.  This  recital  still  leaves  it  open  to  be  ascertained  who  are 
parties  or  privies  thereunto.  The  great  object  was  to  enable  grantees 
of  reversions  to  take  advantage  of  conditions,  but  a  grantee  of  a 
reversion  was  not  prevented  from  taking  advantage  of  a  condition 
broken  for  want  of  privity,  but  because  by  his  entry  he  would  defeat 
his  reversion  granted  to  him,  for  by  the  entry  the  reversion  would  be 
determined,  which  was  deemed  repugnant  and  contrary  to  the  accept- 
ance of  the  reversion  (s). 

24.  And  it  is  said  that  an  assignee  of  a  reversion  might  at  com- 
mon   law    have    maintained    an    action   of  covenant  for   anything 

(r)  5  H.  7,  18  b.,  pi.  12.  (s)  5  H.  7,  IS  b.,  pi.  12 ;  see  Co.  Litt. 
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*agreed  to  be  done  upon  the  land  itself  (i)  (1)  ;  and  Coke  was  of 
opinion  that  an  assignee  of  the  reversion  could  maintain  an  action  of 
covenant  for  the  rent  at  common  law,  for  the  rent  goes  with  the 
reversion,  and  so  by  consequence  the  covenant  also  (ii)  (2)  ;  and  in  a 
modern  case,  where  the  assignee  of  the  reversion  brought  covenant 
against  the  personal  representative  of  the  lessee  upon  a  demise  of 
land  for  years,  doing  suit  to  the  mill  of  the  lessor,  his  heirs  and 
assigns,  by  grinding  all  such  corn  tliere  as  should  grow  upon  the 
land  demised,  which  was  held  to  amount  to  an  implied  covenant 
which  ran  with  the  land,  Mr.  Justice  Bayley  observed,  that  an 
action  at  the  suit  of  the  assignee  of  the  reversion  was  maintainable 
in  some  cases  at  common  law,  in  others  under  the  stat.  32  H.  8  ; 
he  rather  thought  this  case  belonged  to  the  former  class  (v)  (3).  But 
speaking  generally,  at  common  law  the  action  of  covenant  did  not 
lie  for  the  assignee  of  the  reversion  (x).  The  statute  did  not,  it  is 
said,  transfer  any  privity  of  contract  to  the  assignee,  but  the  intent 
of  it  was  to  annex  to  the  reversion  such  covenants  only  which  con- 
cerned the  land  itself,  as  to  repair  the  house  and  amend  the  fences 
(and  not  to  annex  or  transfer  any  collateral  covenants,  as  to  pay  a 
sum  of  money),  for  that  is  fixed  by  the  common  law  to  the  rever- 
sion (y).  But  in  truth,  although  the  statute  did  not  transfer  any 
privity  of  contract  depending  upon  personal  covenants,  yet  it  did 
transfer  privity  of  contract  depending  upon  estate.  For  by  the 
grant  of  the  reversion,  the  privity  of  contract  for  the  benefit  of  the 
grantee  was  destroyed,  but  it  was  restored  by  the  statute  ;  and  as 
it  was  restored  only  as  regarded  covenants  pertaining  to  the  land, 
and  only  as  between  reversioner  and  tenant,  the  decision  in  Webb 
V.  Russell  (2;),  that  there  must  be  a  priviry  of  estate   between   the 

(t)  Barker  v.   Darner,   3    Mod.    338  ;  (.r)  Barker  v.  Damer,  ubi  sup.;  Thrale 

Way  y.  Yally,  6  Mod.  194.  v.  Cornwall,  1  Wils.  165. 

(m)  Athowe  V.   Heming,   1  Ro.  Rep.  (y)  3  Mod.  338  ;  Spencer's  case,  0  Rep. 

81,  L'autres  Justices  rient  disont  al  cest  16  ;    Williams    r.   Burrell,    1   Mann.  & 

point.  Gran.  N.  S.  402. 

(y)  Vyvvan  V.  Arthur,  1  Barn.  &  Cress.  (;)  Infra. 
410. 

(1)  But  it  is  not  necessary  that  the  act,  in  respect  to  which  the  covenant  is 
made,  should  be  done  on  the  premises  demised.  Norman  v.  Wells,  17  Wendell, 
136.  It  must,  however,  be  touching  or  concerning  the  thing  demised,  as  affecting 
the   value    of  the  reversion  or  the  term,  or  influencing  the  rent.  ib. 

(2)  When  real  estate  is  conveyed,  all  the  rents  and  income,  which  have  then 
accixmulated,  and  which  have  not  been  so  disconnected  with  it,  as  to  become 
personal  propertv,  v,-ill  pass  bv  the  convevance.  Winslow  v.  Rand,  29  Maine, 
362. 

(3)  See  Hurd  v.  Curtis,  19  Tick.  463,  454  ;  WinslQw  v.  Rand,  29  Maine,  362, 
36a. 
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parties,  was  unavoidable,  because  it  was  only  where  there  was  a 
privity  of  estate  that  the  statute  gave  to  the  reversioner  the  benefit 
of  the  covenants.  Before  the  statute,  and  by  the  conamon  law, 
debt  would  lie  for  the  rent  by  the  reversioner  upon  the  privity  of 
estate.  The  statute  passes  the  covenant  without  altering  its  nature, 
but  it  is  assignable  [or  rather  is  transferred]  solely  as  a  con- 
tract (a). 

25.  Lord  Kenyon  laid  down  the  rule  generally  in  Webb  v. 
Russell,  that  there  must  be  a  privity  of  estate  between  the  cove- 
nanting *parties  to  make  a  covenant  run  with  the  land  (b)  (1).  And 
although  there  the  question  arose  upon  a  lease,  that  does  not  dis- 
tinguish it  from  other  cases.  For  the  grant  of  a  lease  does  not 
make  all  the  covenants  in  it  run  with  the  land,  nor  is  that  operation 
effected  by  the  statute  of  Hen.  8  ;  but  if  the  covenants  from  their 
own  nature  would  run  with  the  land,  then  there  is  a  privity  of 
estate  to  support  them  as  such,  and  the  statute  gives  the  benefit  of 
them  to  assignees  of  the  reversion.  What  Lord  Kenyon  therefore 
decided  was  this,  that  a  lessee  could  not  make  covenants  entered 
into  by  him  with  a  stranger  run  with  the  land,  although  by  their 
nature  they  properly  would  run  with  it ;  for  there  was  no  question 
about  their  running  with  the  reversion,  as  there  was  none  vested  in 
the  covenantee,  who  was  a  mortgagor  without  any  estate,  the  legal 
reversion  upon  the  lease  being  vested  in  the  mortgagee,  by  whom 
in  conjunction  with  the  mortgagor,  the  lease  was  granted.  The 
rule  therefore  denies  to  a  lessee  the  power  to  charge  the  assignee 
of  the  lands  with  covenants  entered  into  with  a  stranger,  however 
directly  relating  to  the  lands. 

26.  The  same  rule  would,  upon  the  same  grounds,  seem  to  apply 
to  a  purchaser  entering  into  covenants  with  the  seller  ;  therefore 
it  seems  that  if  the  estate  was  at  the  time  of  the  conveyance  mort- 
gaged in  fee,  and  the  purchaser  were  to  enter  into  a  covenant  re- 
specting the  land  with  the  seller,  the  covenant  would  not  bind  the 
assignees  of  the  land,  but  would  be  a  mere  covenant  in  gross,  for 
the  vendor  would,  in  contemplation  of  law,  like  the  mortgagor  in 
Webb  V.  Russell,  be  a  mere  stranger,  and  consequently  there 
would  be  no  privity  of  estate  between  him  and  the  purchaser. 

(a)  Tlmrsby  v.  Plant,  1  Lev.  259  ;  1  sell,  ib.  678 ;  1  H.  Blackst.  362 ;  see  3 
Saund.  237.  Bam.  &  Adol.  591. 

(6)  3  Term  Rep.  395  ;  Stokes  v.  Rus- 

(1)  See  Hurd  r.  Curtis,  19  Pick.  463. 
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27.  Lord  C.  J.  Wilmot,  in  delivering  the  opinion  of  the  Court 
in  Bally  v.  Wells  (c),  classed  together  the  cases  of  covenants  in 
leases  and  covenants  with  the  owner  of  the  fee,  where  there  was 
no  particular  estate  with  a  reversion.  In  explaining  where  cove- 
nants bind  an  assignee,  he  observes,  assignees  of  leases  become 
liable  to  assignees  of  the  reversion,  and  assignees  of  reversions 
become  liable  to  assignees  of  leases,  as  where  lessors  covenant  to 
repair,  to  renew,  reversions  are  bound.  Covenants  between  part- 
ners [parceners]  to  acquit  of  suit  run  with  the  land  ;  to  perform 
divine  service  within  a  manor  with  the  lord  of  that  manor  and  his 
heirs,  follows  the  manor  into  whose  hands  soever  it  comes,  whether 
by  descent  or  purchase.  Covenants,  he  adds,  which  run  and 
rest  with  land,  lie  for  or  against  assignee  at  the  common  law, 
though  not  named  (1). 

*28.  And  we  may  here  observe,  that  now  by  statute  where  the 
reversion  expectant  upon  a  lease  shall,  after  the  1st  October  1845, 
be  surrendered  or  merged,  the  estate  which  shall  for  the  time 
being  confer,  as  against  the  tenant  under  the  same  lease,  the  next 
vested  right,  shall,  to  the  extent  and  for  the  purpose  of  preserving 
such  incidents  to  and  obligations  on  the  same  reversion  as  but  for 
the  surrender  or  merger  thereof  would  have  subsisted,  be  deemed 
the  reversion  expectant  upon  the  same  lease  (rf). 

29.  In  some  cases,  too  much  stress  has  been  laid  on  the  case 
of  lessor  and  lessee,  as  if  no  covenants  could  run  with  the  land 
where  there  was  not  a  reversion  (e). 

30.  These  observations  may  perhaps  enable  us  to  understand 
more  readily  the  doctrine  of  covenants  for  title  running  with  the  land, 
and  they  show  to  what  remedies  a  purchaser  of  an  estate  in  lease 
is  entitled  against  a  lessee,  and  such  a  purchaser  is  entitled  to  the 
benefit  of  covenants  entered  into  by  a  lessee  with  the  vendor, 
although  the  estate  is  vested  in  him  by  way  of  use  under  the 
statute  of  uses,  because  this  last  statute  puts  him  in  the  place  of 
his  feoffee  {/)■ 

31.  Lord  Brougham,  C,  in  delivering  judgment  in  Keppel  v. 
Bailey  (^g),  observed,  with  reference  to  Tatem  v.  Chaplin,  2  H. 
Blackst.  133,  in  which  it  was  decided,  that  a  covenant  by  the  lessee 

(c)  AVilm.  345.  (/)  Lee  r.  Arnold,  i  Lev.  27  ;  S.  C. 

(rf)  8  &  9  Vict.  c.  lOG,  s.  9  ;  see  7  &  8  Moo.   97,  nom.  AppoM'el  v.  Monnoux  ; 

Vict.  c.  76,  s.  9.  Koll  v.  Osborne,  Moo.  8o9. 

(e)  See  2  Myl.  &  Kee.  534,  (^)  2  Myl.  &  Kee.  542. 

(1)  See  Hurd  v.  Curtis,  19  Pick.  462. 
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to  reside  in  the  demised  premises  bound  the  assignee  not  named, 
"  Suppose  there  had  been  no  demise  and  no  privity  by  the  reversion, 
could  a  covenant  to  reside  in  a  given  messuage  bind  assignees  of 
a  purchaser  and  be  sued  upon  by  the  seller  of  the  messuage  ?  In 
other  words,  can  a  man  by  a  covenant  with  a  seller  of  a  house, 
bind  all  who  may  ever  live  in  that  house  after  he  shall  have  sold 
it,  and  his  vendees  sold  it  over  and  over  again,  to  reside  constantly 
in  it  ?"  The  question,  the  learned  judge  added,  answers  itself, 
but  it  also  marks  the  distinction  between  such  cases  and  that  of  Kep- 
pel  V.  Bailey. 

32.  Now,  this  is  an  opinion,  that  even  where  there  is  a  sufficient 
privity  of  estate  to  make  covenants  relating  to  the  land  entered  into 
by  a  seller  run  with  the  land  in  the  hands  of  a  purchaser  and  his 
assignees,  covenants  by  the  purchaser  relating  to  the  land  will  not 
bind  his  assignees,  that  is,  they  may  take  the  benefit  but  cannot  be 
charged  with  the  obligation  of  covenants.  But  this  opinion  must 
depend  upon  the  previous  authorities,  which  we  shall  presently  con- 
sider fully. 

*33.  The  real  property  commissioners,  in  their  third  report  (A), 
observe,  that  expressions  found  in  some  books  would  lead  to  the 
opinion,  that  in  considering  this  class  of  covenants  with  reference 
to  the  benefit  of  them,  there  is  a  distinction  between  those  cases 
where  the  covenantor  is  a  party  by  whom  the  estate  is  or  has  been 
conveyed,  and  those  in  which  he  is  a  stranger  to  the  estate.  They 
say,  they  think  the  authority  of  Lord  Coke  on  this  point  (which  is 
express)  (^),  sufficient  to  warrant  them  in  disregarding  this  distinc- 
tion, but  as  the  doubt  seemed  to  have  prevailed  extensively,  it  might 
be  proper  it  should  be  negatived  by  legislative  declaration,  and  they 
recommend  that  privity  of  estate  should  not  be  necessary  to  make  a 
covenant  run  with  the  land  for  the  benefit  of  every  person  taking  the 
land  or  any  interest  in  it. 

34.  The  student  must  not  suppose,  from  the  statement  of  the 
commissioners,  that  Coke  expressly  states  that  a  covenant  entered 
into  by  a  stranger  will  run  with  the  land.  Coke,  in  discussing  war- 
ranties, refers  to  covenants  annexed  to  the  land,  and  which  are  to 
yield  but  damages;  he  gives  two  examples,  both  from  the  Year 
Books,  one  where  the  assignee  of  the  land  shall  take  advantage  of 
a  covenant  entered  into  upon  a  partition  by  one  coparcener  with  the 

(A)  P.  52  ;  see  7  Jarm.  Convey.  572,        (*)  Co.  Litt.  324  b ;  tlie  correct  refer- 
n,  and  the  note  to  Spencer's  case  in    ence  is  384  b. 
Smith's  L.  Cases. 
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other,  because,  although  a  stranger  to  the  covenant,  it  ran  with  the 
land.  Of  course  this  is  no  authority  against  the  position.  The  other 
is  the  case  of  a  covenant  by  a  prior,  with  the  assent  of  his  convent, 
to  celebrate  divine  service  for  the  lord  of  the  manor  and  his  servants, 
&;c.,  in  the  chapel  of  the  covenantee,  which  was  parcel  of  a  ma- 
nor belonging  to  the  same  person  ;  and  in  this  case  it  is  said,  that  the 
assignee  shall  have  an  action  of  covenant,  although  they  are  not 
named,  for  that  the  remedy  by  covenant  doth  run  with  the  land  to 
give  damages  to  the  party  grieved,  and  was  in  a  manner  appurtenant 
to  the  manor.  But  if  the  covenant  had  been  with  a  stranger  to  cel- 
ebrate divine  service  in  the  chapel  of  A  and  his  heirs,  there  the 
assignee  should  not  have  an  action  of  covenant,  for  the  covenant 
could  not  be  annexed  to  the  manor,  because  the  covenantee  was  not 
seised  of  the  manor. 

35.  Upon  reference  to  the  Year  Book  (j  )  it  appears  that  the  point 
was  not  decided,  but  is  merely  a  dictum  by  Finchden,  who  puts 
the  right  to  sue  on  the  fact  that  the  plaintiff  was  owner  of  the 
■manor  where  the  chapel  is,  and  the  service  was  to  be  performed 
in  the  chapel.  The  distinction  is  clearly  taken  in  Co.  Litt., 
*between  the  cases  where  the  covenantee  'has  the  land  and  those 
where  he  has  not,  but  nothing  is  said  as  to  the  covenantor  not  hav- 
ing an  interest  in  the  chapel  or  the  -manor.  The  case  is  cited  by 
Coke  as  an  authority  for  the  covenant  running  with  the  land,  where 
it  is  entered  into  with  the  lord  of  the  manor,  and  he  states  that  it  would 
be  otherwise  if  the  covenant  was  with  a  stranger,  and  therefore,  as- 
suming that  there  is  no  connexion  between  the  prior  and  convent 
and  the  manor,  it  seems  to  show  that  Coke  considered  that  the  cove- 
nantor need  not  have  an  interest  in  the  land,  but  that  the  covenantee 
must ;  and  yet,  as  we  shall  see,  a  covenant  by  the  prior  to  sing 
with  the  owner  of  the  chapel,  would  not  run  with  the  land,  nor  does 
Coke  say  it  would,  and  therefore  in  early  times,  — the  case  of  the 
prior  was  in  42  E.  3, — it  seemed  to  be  the  opinion,  that  where  a 
chapel  was  annexed  to  a  manor,  so"  that  the  lord  had  an  interest 
in  it  as  lay  property,  and  the  church  had  an  interest  in  it  in  spirituals, 
this  common  interest  would  attach  a  covenant  to  perform  service 
in  the  chapel  to  the  manor  to  which  the  chapel  was  appendant,  so 
as  to  be  transmitted  with  it  whilst  they  remained  unsevered.  The 
case  stands  alone,  and  depends  upon  grounds  which  have  never  been 
explained. 

36.  The  flicts  were  then  these :  the  writ  of  covenant  was  brought 

{j )  Pakenhain's  case,  42  E.  iii.,  3,  pi.  14  ;  Bro.  Abr.  Covenant,  pi.  o. 
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by  the  plaintiff  as  heir  :  the  first  objection  was,  that  neither  the 
plaintiff  nor  his  servants  were  living  in  the  manor,  but  the  prior's 
counsel  did  not,  the  report  states,  dare  to  demur,  but  pleaded 
that  the  plaintiff  was  not  heir,  he  having  an  elder  brother.  To 
this  it  was  answered,  that  the  plaintiff  was  entitled  to  the  manor 
as  a  purchaser  under  a  settlement,  and  as  such  was  entitled  to 
maintain  the  action.  Belknap,  the  defendant's  counsel,  still  insist- 
ing that  none  but  the  heir  could  recover,  and  that  the  plaintiff 
had  sued  as  heir,  Finchden,  J.,  put  the  case  of  the  coparceners 
stated  by  Coke,  to  which  Belknap  replied,  that  he  granted  it  was  so 
in  that  case,  because  the  acquittance  lay  upon  the  land,  and  not  upon 
the  person,  whilst  here  the  covenant  was  personal ;  but  Finchden 
said,  if  he  conceded  that  that  was  law,  it  was  much  stronger  in  the 
other  case,  for  in  the  case  which  he  had  mentioned  the  action  was 
maintained  because  he  was  tenant  of  the  land  of  which  the  suit  was 
due,  and  so  it  was  here  :  he  was  tenant  of  the  manor  where  the 
chapel  is,  and  in  the  chapel  it  ought  to  be  performed.  Wichingham, 
J.,  put  the  case  of  a  grant  of  warren  by  the  king  to  one  who  was 
tenant  of  the  manor  ;  the  warren  would  not  pass  by  his  alienation 
of  the  manor,  because  it  is  not  appendant  to  the  manor,  nor  did  it 
seem  more  so  here  from  the  time  that  the  services  were  not  appur- 
tenant to  the  manor  [which  opinion  would  seem  to  prove  that  neither 
the  heir  nor  the  alienee  *could  maintain  the  action].  Thorp,  J.,  ad- 
dressing Belknap,  said,  there  are  some  covenants  for  which  no  man 
shall  have  an  action  except  the  party  to  the  covenant  or  his  heirs  ; 
and  some  covenants  (I)  have  inheritance  in  the  land,  so  that  whoev- 
er has  the  land  by  alienation  or  in  other  manner,  shall  have  an  action 
of  covenant,  and  when  you  say  that  the  plaintiff  is  not  heir,  he  is 
privy  in  blood  and  may  he  heir  [which  is  a  bad  argument],  and  also 
he  is  tenant  of  the  land,  and  it  is  a  thing  which  is  annexed  to  the 
chapel,  which  is  within  the  manor  and  so  annexed  to  the  manor ;  and 
he  also  relied  upon  a  count  by  the  plaintiff,  that  the  services  had  been 
performed  in  all  times  beyond  memory,  wherefore  there  was  reason 
that  this  action  should  be  maintained  ;  but  it  was  adjourned,  and 
there  is  no  further  trace  of  it. 

37.  In  a  later  case  (A:),  in  the  Year  Books,  where  the  covenant 
was  brought  by  the  heir,  and  the  chapel  was  not  said  to  be  annexed 
to  the  manor,  it  was  said   that  no  one   could  bring  the  action   unless 

(^k)  Home's  case,  2  H.  IV,  6,  pi.  25. 

(I)  "  The  inhabitants  of  the  land,  as  -svell  as  every  one  who  has  the  land,  shall 
have  covenant."     Fitz.  Abr.  Covenant,  pi.  17. 
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he  was  privy  to  the  covenant  as  heir,  and  Broke  was  of  opinion,  that 
(/)  if  the  covenant  had  been  to  perform  divine  service  in.  the  cha- 
pel of  the  manor,  which  would  vest  the  inheritance  in  the  manor, 
yet  if  the  lord  aliened  the  manor,  the  heir  should  not  have  covenant ; 
and  as  it  seemed,  the  alienee  should  not  have  covenant,  for  he  was 
not  privy  in  blood. 

38.  There  appears  to  be  no  direct  authority  that  a  stranger  to 
the  land  can  enter  into  covenants  respecting  it,  which  will  run  with 
the  land  in  the  hands  of  assignees.  Lord  Kenyon  drew  no  distinc- 
tion in  laying  down  the  rule  in  Webb  v.  Russell  (?n),  (which  decision 
excited  a  great  deal  of  feeling  at  Westminster)  (n). 

39.  Coke's  position,  that  if  the  covenant  had  been  with  a 
stranger,  the  assignee  should  not  have  an  action  of  covenant,  is 
of  course  correct,  but  the  reason  he  gives  for  it,  that  the  covenant 
cannot  be  annexed  to  the  manor,  because  the  covenantee  was  not 
seised  of  the  manor,  shows  that  the  rule  was  considered  to  apply 
only  where  there  was  a  manor  to  which  the  chapel  was  appendant. 
The  point  was  not  decided  by  Henry  Horne's  case,  to  which 
reference  is  made  in  the  Year  Books.  There  the  manor  and  the 
chapel,  which  was  within  it,  were  vested  in  the  person  with  whom 
the  covenant  was  made  to  perform  divine  service,  but  the  action 
*was  brought  by  the  plaintiff  as  heir  of  the  covenantee,  and  the 
manor  and  chapel  had  been  aliened  ;  and  although  they  hfld  been 
vested  in  the  plaintiff  as  a  purchaser,  yet  he  had  transferred  them, 
and  they  were  then  vested  in  his  wife  in  fee,  so  that  he  had  no 
interest  in  either  except  in  her  right,  and  she  was  not  named  in 
the  writ.  The  deed  of  covenant  did  not  mention  that  the  chapel 
was  within  the  manor,  and  it  was  held  that  the  heir  could  in  that 
character  maintain  the  action.  This  is  the  substance  of  the  report 
in  the  Year  Book,  which  is  more  intelligible  than  the  statement  in 
Fitzherbert  (o)  ;  and  so  observe,  says  Broke  in  his  Abridgment,  that 
a  personal  action  may  descend  to  the  heir,  and  a  purchaser  shall 
not  have  an  action  of  covenant ;  yet  Broke  adds,  it  seems,  by 
Markham,  that  if  the  covenant  had  been  to  perform  divine  service 
in  the  chapel  of  the  manor,  that  vests  the  inheritance  in  the  manor 
[or,  as  it  is  stated  in  the  Year  Books,  if  the  covenant  had  been  to 
the  lord  of  the  manor,  who  had  the  inheritance  in  the  manor,  it 
would  be  otherwise].     Yet  it  should  seem,  Broke  concludes,  there, 

{I)  Bro.  Abr.  Covenant,  pi.  16  ;  and  («)  Per  Lord  Tenterden,   3  Barn.  & 

see  Coker  v.  Guy,    2  Bos.    &  Pull.  565,  Add.  591. 

568,  n.  {o)  Fitz.  Abr.  Covenant,  pi.  13. 

(m)  3  Term  Rep.  393. 
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that  if  the  lord  ahens  his  hianor,  the  heir  shall  not  have  covenant, 
and  as  it  seems  the  alienee  shall  not  have  covenant,  for  he  is  not 
privy  in  hlood. 

40.  The  case  is  a  clear  authority  that  a  covenant  entered  into  by 
a  stranger,  that  is  by  a  prior,  to  perform  divine  service  in  a  man's 
chapel,  does  not  go  with  the  chapel  so  that  the  assignee  of  the 
chapel  may  sue  upon  it,  but  descends  to  the  heir,  who  may  sue 
upon  it  although  the  chapel  do  not  descend  to  him.  The  report 
expressly  states,  that  none  can  have  an  action  if  not  he  who  is 
privy  to  the  covenant  as  heir. 

41.  In  a  case  a  few  years  afterwards  (^),  where  a  parson,  with 
the  consent  of  the  ordinary,  had  covenanted  to  perform  divine 
service  in  the  covenantee's  house  during  his  life,  it  was  pleaded  in 
bar  of  the  action,  that  the  plaintiff,  who  was  tenant  by  the  curtesy, 
had  by  surrender  and  demise  become  tenant  for  years  only  of  the 
house,  and  so  he  was  in  of  another  estate  ;  but  it  was  held  that 
the  covenant  was  not  extinct,  but  was  an  executory  matter  between 
them,  and  lies  in  privity  by  way  of  action,  although  another  has 
the  house. 

42.  In  a  recent  case  (^q),  the  Court,  in  referring  to  Pakenham's 
case,  asked  whether  it  could  now  be  maintained  that  a  covenant 
by  the  purchaser  of  a  messuage  within  a  manor,  to  exercise  any 
trade  then  beneficial  to  the  lord  or  his  tenant,  as  continually  to 
keep  school,  or  continually  to  have  a  blacksmith's  shop,  could  be 
*sued  upon  by  a  purchaser  of  the  manor ;  nay  more,  that  such  a 
covenant  would  run  with  the  land  though  made,  as  in  PaJcenham^s 
case,  by  a  party  or  corporation  not  a  purchaser  of  the  messuage  ;  nay 
that  the  lord,  or  his  vendee  of  the  manor,  could  sue  any  one  who 
might  at  any  distance  of  time  become,  by  purchase  from  the  cove- 
nantor, owner  of  the  messuage,  for  not  exercising  therein  the 
stipulated  trade. 

43.  In  King  v.  Jones  (r),  where  a  woman  whilst  sole,  mortgaged 
her  estate  in  fee,  and  then  married,  and  the  mortgagee,  by  the 
direction  of  her  and  her  husband,  conveyed  to  a  purchaser  in  fee, 
and  the  husband  covenanted  for  further  assurance,  and  the  cove- 
nant was  broken,  it  was  admitted  that  this  was  a  covenant  which 
ran  with  the  land  ;  and  yet,  it  will  be  observed,  that  the  covenant 
was  entered  into  by  a  person  having  no  legal  interest  in   the  estate  ; 

(;;)  G  II.  IV,  1  pi. .).  o39,  oiO  ;  sec  post, 

(q)  Keppell  V.  Bailej',  2  M)'!.  &  Kee.        (»•)  5  Taunt.  418. 
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but  there  had  been  no  alienation,  the  estate  descended  to  the  heir, 
and  he  maintained  the  action. 

44.  In  a  late  case,  where  in  a  lease  of  land  the  lessor  reserved 
suit  to  his  mill,  it  was  held,  that  there  was  an  implied  covenant  to 
do  such  suit,  which  ran  with  the  land  as  long  as  the  land  and  the 
mill  remained  in  the  same  person  (s),  Mr.  Justice  Bayley  observed, 
that  in  the  case  in  the  42d  Edw.  3,  the  prior  and  his  successors 
took  no  interest  in  the  land,  yet  the  covenant  to  sing  in  the  chapel 
was  held  to  run  with  the  land.  In  the  case  before  him  the  cove- 
nantor was  tenant  of  land  to  the  covenantee,  and  thq  suit  to  be 
done  to  the  mill  was  in  respect  of  the  land  demised.  Mr.  Justice 
Holroyd  said,  that  the  case  from  the  Year  Books  seemed  to  him 
to  govern  the  present,  and  was  much  stronger  (I). 

*45.  In  another  modern  case,  the  Court  of  King's  Bench  appear 
to  have  held,  that  a  covenant  could  not  run  with  the  land  unless 
the  conveyance  of  it  was  actually  made  by  the  covenantor.  I  allude 
to  the  case  of  Milnes  v.  Branch  (t),  where  a  man  conveyed  an 
estate  to  the  use  that  he  might  receive  a  perpetual  rentcharge,  and 
subject  thereto  to  the  purchaser  in  fee  (II),  and  the  purchaser  cove- 
nanted in  the  usual  way  for  payment  to  the  seller,  his  heirs,  and 
assigns,  of  the  rent,  and  to  build  upon  the  land  for  further  securing 
it ;  and  it  was  held,  that  these  covenants  did  not  run  with  the  rent 
in  the  hands  of  an  assignee ;  and  one  ground  was,  that  there  was 
neither  privity    of  contract    nor    privity    of  estate :    the    rent    was 

(s)    Vyvyan   v.    Arthur,    1    Barn.   &    Barn.  &  Aid.  10,    1 1  ;  Lord  Uxbridge  ». 
Cress.  410  ;  see  2  MyL  &  Kee.  o41 ;  10    Staniland,  1  Ves.  56. 
Barn.  &  Cress.  857  ;  Vernon  v.  Smith,  5        {t)  5  Man.  &  Selw.  411,  qu.;  and  see 

Roach  V.  Wadham,  infra. 

(I)  A  covenant  by  a  lessor  to  supply  the  houses  demised  with  good  water  was 
held  to  run  with  the  land,  although  water  brought  on  the  land  in  buckets  would 
satisfy  the  covenant :  Jourdain  v.  Wilson,  4  Barn.  &  Aid.  266.  And  a  covenant 
to  renew,  (Doe  v.  Hayley,  12  East,  469,)  or  to  obtain  a  renewal  from  the  superior 
landlord,  (Simpson  v.  Clayton,  4  Bing.  N.  C.  758,)  runs  with  the  land  ;  and  yet 
a  covenant  by  a  lessee  of  a  public  house  to  buy  all  his  beer  of  the  lessor  appears 
to  be  considered  one  which  would  not  run  with  the  land  (Hartley  v.  Peliall, 
Peake's  Ca.  131 ;  Doe».  lieid,  10  Barn.  &  Cress.  849  ;  see  2  Myl.  &  Kee.)  ;  and 
where  a  lessee  covenanted  to  leave  all  the  trees  he  should  plant  during  the  terra, 
and  the  lessor  covenanted  for  himself,  his  executors,  and  administrators,  to  pav 
for  the  trees  at  a  fau-  valuation  by  two  persons,  one  to  be  named  by  each  party, 
their  executors,  administrators,  or  assigns,  and  the  lessor's  assignees  refused  to 
name  an  arbitrator,  it  was  held  that  the  covenant  to  refer  to  arbitration  did  not 
run  with  the  land,  and  therefore  the  assignees  were  not  bound  by  it,  the  assi"-- 
nees  not  being  named  (Ciray  v.  Cuthbertson,  1  Selw.  N.  P.  4S.3)  ;  and  yet  the 
trees  were  part  of  the  inheritance,  and  the  naming  of  an  arbitrator  was  merely  a 
mode  of  executing  the  obUgatiou  to  pay  for  them. 

(II)  This  was  the  effect  of  the  deed,  only  that  Branch,  the  purchaser,  did  not 
take  the  whole  seisin,  nor  the  whole  legal  estate,  for  the  conveyance  and  hmita- 
tion  was  to  him  and  a  trustee  for  him,  in  the  old  way,  but  the  Court  made  no  ob- 
servation upon  the  seisin  or  use  in  this  view. 
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reserved  out  of  the  original  estate.  The  argument  for  the  plaintiff, 
the  assignee  of  the  rent,  lost  sight,  it  was  said,  of  the  conveyance 
by  which  <he  rent  was  created.  It  was  incorrect  to  state  it  as  a 
rentcharge  granted  by  the  owner  of  the  fee  ;  it  jjeing  a  conveyance 
in  fee  to  certain  uses,  one  of  which  was,  that  the  grantor  should 
receive  the  rent,  so  that  the  rent  arose  out  of  the  estate  of  the 
feoffors  ;  it  ivas  therefore  not  a  grant  by  the  owner  of  the  fee ,  and  the 
covenant  was  a  covenant  in  gross.  This  was  decided  by  Lord 
EUenborough,  Mr.  Justice  Bayley,  and  Mr.  Justice  Abbot. 

46.  In  Handall  v.  Rigby  (ii),  where  the  conveyance  is  imperfectly 
stated,  certain  lands  were  conveyed  to  -4  and  B,  their  heirs  and 
assigns,  to  the  use  that  C,  a  party  (probably  the  person  conveying), 
his  heirs  and  assigns,  should  receive  a  yearly  rentcharge,  and  to 
other  uses  (probably  to  the  use  of  A,  and  B  as  his  trustee),  and  A 
covenanted  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  with  C,  his  heirs  and  assigns,  that  A  and  B,  their  heirs, 
executors,  administrators  and  assigns,  would  pay  the  yearly  rent ; 
Mr.  Baron  Parke  observed,  that  no  doubt  this  covenant  was 
collateral  or  in  gross  in  one  sense,  that  it  did  not  run  with  the  land 
or  rent ;  for  that  Milnes  and  Branch  was  an  authority. 

47.  These  cases  depended  upon  the  form  of  the  conveyance. 
The  covenants  were  held  not  to  run  with  a  rent  not  granted  by  the 
covenantor. 

48.  And  it  has  been  held,  where  a  rent  is  created  by  way  of  use, 
out  of  a  grant  to  a  third  person,  that  a  covenant  by  the  grantor 
*\vith  that  person  to  pay  the  rent,  will  not  be  transferred  with  the 
legal  estate  in  the  rent  to  the  cestui  que  use. 

49.  This  was  decided  in  the  case  of  Bascawen  v.  Cook  (x),  where 
a  rentcharge  was  granted  to  two  and  their  heirs  for  the  life  of  a 
woman,  in  trust  for  her  for  her  life,  and  the  grantor  covenanted 
with  the  trustees  to  pay  the  annuity  to  them  for  her  use,  it  was 
held  that  the  use  of  the  rent  was  executed  by  the  statute  of  uses  ; 
but  it  was  said  that  when  the  statute  transfers  an  estate,  it  transfers 
together  with  it  such  remedies  only  as  by  law  are  incident  to  that 
estate,  and  not  collateral  ones,  and  therefore,  as  this  covenant, 
being  collateral,  could  not  be  transferred,  the  trustees  were  held 
entitled  to  maintain  covenant.  But  this  opinion,  perhaps,  depended 
upon  the  s[)ecial   provisions  of  the   statute  of  uses  as  to  rents,  and 

(m)  4  Mees.  &  Wels.  130.  {x)  1  Mod.  223  ;  2  Mod.  138  ;  the  lat- 

ter the  best  report. 
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upon  the  covenant  being  to  pay  the  rent  to  the  trustees,  and  not 
to  the  cestui  que  use. 

50.  But  even  where  the  grantor  of  a  rent  to  one  directly  cove- 
nants to  pay  it  to  the  grantee,  &,c.,  it  is  doubtful  whether  the 
covenant  will  run  with  the  rent  in  the  hands  of  an  assignee. 

51.  Lord  C.  J.  Holt  was  of  opinion  that  such  a  covenant  by  the 
grantor  did  run  with  the  rent  in  the  hands  of  an  assignee  (y), 
because  it  was  a  covenant  annexed  to  the  thing  granted  ;  but  Lord 
Ellen  borough,  in  the  case  of  Milnes  v.  Branch  (z),  said  he  was 
inclined  to  think  that  the  language  of  Lord  Holt  as  to  the  right  of 
the  assignee  of  the  rent  to  have  covenant  was  extrajudicial,  and 
putting  aside  that  dictum,  he  did  not  find  any  authority  to  warrant 
the  position  that  the  covenant  runs  with  the  rent.  He  did  not  see 
how  the  analogy,  as  it  regarded  covenants  which  run  with  the 
land,  was  to  be  applied  ;  unless  it  be  shown  that  this  (the  rent) 
was  land,  it  might  as  well  be  applied  to  any  covenant  respecting 
a  matter  merely  personal.  There  was  another  point  in  the  case,  to 
which  we  have  before  adverted,  upon  which  the  only  other  Judge 
(Mr.  Justice  Bay  ley),  who  gave  reasons,  relied  altogether.  There 
appears  to  be  no  foundation  for  shaking  Holt's  opinion.  The  rent- 
charge  is  an  incorporeal  hereditament,  and  issues  out  of  the  land, 
and  the  land  is  bound  by  it ;  the  covenant,  therefore,  may  well  run 
with  the  rent  in  the  hands  of  an  assignee  ;  the  nature  of  the  sub- 
ject, which  savors  of  the  realty,  altogether  distinguishes  the  case 
from  a  matter  merely  personal  (1).  A  covenant  by  the  lessee  of 
tithes  not  to  allow  any  of  the  fanners  to  have  any  of  the  tithes, 
has  been  held  to  run  with  the  tithes  in  the  hands  of  an  assignee  so 
as  to  bind  him.  The  Court  said  they  should  consider  whether 
*there  was  any  difference  between  lands  and  tithes  as  to  this  matter  ; 
it  was  objected  that  tithes  were  incorporeal,  and  could  not  endure  or 
support  a  covenant  by  the  lessee  for  him  and  his  assigns  to  run  with 
them,  so  as  to  bind  the  assignee  ;  but  if,  it  was  added,  we  could 
strip  the  mind  of  the  idea  of  the  matter,  there  seemed  to  be  no  dif- 
ference between  an  inheritance  in  lands  and  an  inheritance  in  tithes 
(a).  And  although,  in  this  case,  the  question  was  as  to  an  assignee 
of  tithes  being  bound  by  a   covenant  entered  into  by  the  grantee 

(y)  Brewster  D.  Kidgell,  12  Mod.  16().    Brewer  v.  Hill,  2  Anstr.  413.     See  this 
(z)  5  Mau.  &  Selw.  411.  more   elaborately    explained   in  Wilm. 

(a)  BaUy  v.  WeUs,  3    Wils.  25  ;  see    346. 

(1)  See  Mitchell  v.  Warner,  5  Conn.  497 ;  Wheelock  v.  Thayer,  16  Pick.  68  ; 
rited  ante,  708. 
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thereof,  yet  the  principle  is  the  same  as  though  the  question  were, 
whether  the  assignee  could  take  advantage  of  a  covenant  entered  into 
with  the  grantee  : — in  each  case  the  point  turns  upon  the  subject  of 
the  grant  being  such  as  a  covenant  may  run  with. 

52.  But  the  Court  of  Common  Pleas  in  a  recent  case  considered, 
that  a  covenant  by  the  mortgagor  with  the  mortgagee  to  pay  the 
money  was  a  collateral  one,  and  did  not  run  with  the  land  (b).  The 
mortgage  was  for  years,  created  by  a  conveyance  to  uses,  limiting 
the  term  to  the  seller,  and  subject  to  it  the  fee  to  the  purchaser,  &ic. 
The  reasoning  of  the  Court  is,  perhaps,  not  altogether  satisfactory, 
and  the  opinion  was  extrajudicial,  as  the  plaintiff  really  was  not 
assignee,  but  still  such  a  covenant  would  probably  be  held  to  bo 
a  personal  one.  It  is  distinguishable  from  a  covenant,  like  that  in 
Holt's  case,  to  pay  the  very  thing  granted,  for  here  the  thing 
granted  is  the  term  of  years,  and  the  money,  though  secured  by  it, 
is  in  the  view  of  a  court  of  law  a  collateral  subject  —  the  payment 
of  it  at  the  time  fixed  would  defeat  instead  of  supporting  the 
estate,  and  a  payment  not  according  to  the  condition  would  be 
altogether  inoperative  upon  the  estate  at  law. 

53.  And  notwithstanding  the  case  of  the  coparceners,  in  a  modern 
case,  where,  upon  a  sale,  one  of  two  joint-tenants  of  a  lease  re- 
leased his  share  to  the  other,  and  the  latter  covenanted  with  the 
former  to  pay  the  rent,  and  perform  the  covenants,  and  indemnify 
the  seller  from  them,  the  Court  of  King's  Bench  delivered  an  extra- 
judicial opinion,  that  this  was  the  purchaser's  own  express  collat- 
eral covenant,  not  a  covenant  that  ran  with  the  land  (c). 

54.  And  yet  in  a  case  where  in  a  lease  there  was  an  implied 
covenant  by  the  lessee  of  mines  to  build  a  smelting  mill,  although 
the  lessor  had  not  the  property  in  the  wastes,  upon  which  the  mill 
was  to  be  built,  but  only  power  to  erect  buildings  on  them  for  work- 
ing the  mines,  and  such  buildings  when  erected  belonged  to  him, 
*and  were  removable  bv  him,  it  was  held  that  the  covenant  ran 
with  the  land  for  the  benefit  of  the  lessor's  assignees.  The  cove- 
nant was  considered  to  tend  to  the  support  and  maintenance  of  the 
thing  demised,  and  therefore  should  pass  with  the  reversion  {d). 

55.  If  a  man  convey  land  to  another,  reserving  rent,  &;c»,  and 
grant  a  power  of  distress  over  his  manor  to  the  same  person,  his 

(6)  Canham  v.  Rust,  8  Taunt.  227.  (rf)  Sampson  v.  Easterby,  9  Bam.  & 

(c)  Mayor  r.  Steward,  4  Burr.  2439,      Cress.  50o. 
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heirs   and   assigns,  in  case  they  shall  be  distrained  upon  for  more 
services,  this  right  will  vest  in  the  assignee  (e). 

56.  But  if  a  grant  of  an  annuity  is  made  out  of  an  equitable 
interest  under  an  agreement  for  a  lease,  with  a  power  of  entry, 
mortgage,  and  sale,  and  a  legal  lease  is  afterwards  obtained  by  the 
grantor,  and  assigned  over  to  a  stranger,  who  is  not  privy  to  the 
covenant,  the  powers  of  course  cannot  be  enforced  against  him  at 
law,  for  the  interest  which  he  takes  under  the  assignment  subse- 
quently to  the  grant  is  not  the  same  interest  which  the  grantors 
originally  had  in  the  property.  It  is  an  interest  newly  created 
since  the  grant,  and  the  assignee  is  not  the  assignee  of  any  estate 
in  the  lands  to  which  the  powers  of  entry,  &:c.,  can  attach,  and 
therefore  the  assignment  would  be  a  breach  of  a  covenant  to  do  no 
act  to  impeach  the  annuity  (y). 

57.  Where  an. under  lease  was  made  by  a  lessee  for  years,  and 
it  was  covenanted  between  the  parties  that,  during  the  term,  every 
month  the  lessee  should  give  an  account  to  the  lessor  of  the  wine 
which  he  sold,  and  should  pay  to  him  for  every  tun  sold  so  much 
money,  the  better  opinion  of  the  Court,  according  to  the  report, 
was,  that  it  was  not  a  covenant  which  did  go  with  the  land  or  the 
reversion,  but  was  a  collateral  thing,  and  did  not  pass  by  the 
lessor's  assignment  of  his  reversion  (§■).  And  yet  the  [)ayment 
was  really  a  rent  measured  by  the  quantity  of  wine  sold  upon  the 
premises. 

58.  Where  the  covenants  are  in  gross  and  do  not  run  with  the 
land,  still  they  are  of  course  binding  on  the  covenantor  and  his 
representatives,  who  may  be  sued  upon  them  by  the  covenantee  or 
his  representatives  (i).  And  where  the  covenants  entered  into  with 
a  purchaser  are  covenants  in  gross,  and  he  afterwards  sells,  the 
purchaser  from  him  being  entitled  to  the  benefit  of  the  former 
covenants,  can  compel  him  to  allow  his  name  to  be  used  for  the 
purpose  of  enforcing  the  covenants  (k), 

59.  And  where  upon  a  sale,  because  the  estate  of  the  covenantor 
*is  an  equitable  and  not  a  legal  one,  the  covenants  for  title  cannot 
run  with  the  land,  yet  they  will  be  deemed  a  contract  for  valuable 
consideration  affecting  the  land,  and  the  covenant  for  further  as- 
surance will  in  equity  be  enforced  specifically  against  the  seller,  the 
covenantor,  and   his  heir  (/). 

(e)  Anon.  Moo.  179,  pi.  318.  (t)  Stokes  v.   Russell,    3  Term   Rep. 

(/)  Pitt  V.  Williams,  5  Adol.  &  Ell.    678  ;   1  H.  Blackst.  562. 
856.  (A)  Riddell  v.  RiddeU,  7  Sim.  529. 

(<?)  Godb.  120 ;  supra,  pi.  44,  n.  (l)  Spencer  v.  Boyes,  4  Ves.  jirn.  370. 
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60.  We  have  hitherto  considered  only  in  what  cases  covenants 
will  run  with  the  land  in  the  hands  of  assignees  of  the  purchaser. 
But  questions  often  arise  how  far  lands  which  remain  in  the 
hands  of  a  seller  are  bound  by  his  covenants  in  the  hands  of  his 
assignees  (m). 

61.  Where  the  owners  of  land  granted  a  watercourse  through  it 
to  a  man  and  his  heirs,  and  covenanted  for  themselves,  their  heirs, 
and  assigns,  to  cleanse  it,  this  covenant  was  held  to  bind  the  land  in 
the  hands  of  an  assignee,  for  it  was  a  covenant  that  ran  with  the 
land  (n). 

62.  In  Brewster  v.  Kidgell  (o),  where  upon  a  grant  in  fee  of  a 
rentcharge  out  of  a  manor,  a  question  arose  whether  a  memorandum 
that  it  was  to  be  paid  without  any  deduction,  was  simply  a  covenant, 
or  a  part  of  the  grant,  and  it  did  not  appear  whether  the  owner  of 
the  land  was  heir  or  assignee,  Lord  C.  J.  Holt  said,  there  was  an- 
other matter  in  which  he  had  not  consulted  his  bretheren,  and  that 
was,  whether  the  owner  of  the  land  was  obliged  by  the  covenant, 
which  was  a  covenant  by  the  grantor  of  the  rent,  who  was  seised 
in  fee  of  the  manor.  Now,  if  he  was  assignee,  he  (the  C.  J.)  did 
not  think  him  chargeable  in  lav/,  for  which  he  referred  to  Cook  v.  Lord 
Arundel  (|?).  He  made  no  doubt  but  that  the  assignee  of  the  rent 
should  have  covenant  against  the  grantor,  because  it  was  a  covenant 
annexed  to  the  thing  granted,  but  that  that  covenant  should  run  with 
the  rent  against  the  assignee  of  the  land  he  saw  no  reason.  But  it 
became  unnecessary  to  decide  this  point,  as  the  other  Judges  thought 
that  the  stipulation  formed  part  of  the  grant  itself,  and  did  not  oper- 
ate as  a  mere  covenant.  The  ground  of  Holt's  opinion  is  in  one 
report  stated  to  be  that  the  assignee  could  not  be  charged,  because 
the  covenant  did  not  run  with  the  land,  neither  was  it  annexed  to 
the  thing  granted,  and  therefore  he  ought  to  bring  an  action  against 
the  grantor  or  his  *heirs,  for  this  covenant  did  not  extend  to  any  thing 
or  parcel  of  the  demise,  but  to  taxes,  which  had  not  existence  at 
that  time,  and  was  for  that  reason  a  personal  covenant,  by  which 
the  heir  might  be  charged  in  respect  of  assets  descended,  but  not 
otherwise  (^). 

63.  The  case  quoted  by  Holt,  of  Cook  v.  Lord  Arundel  (r),  does 

(;«)  See    Canham  v.  Rust,    8  Taunt,  seems  to   have   depended    upon    other 

227  ;  sup.  pi.  52.  grounds ;  and  see  Dawson  v.  Bald-\vin, 

(rt)  Hohnes  v.   Buckley,  Prcc.    Cha.  1  Hav.  &  Jon.  24. 

39  ;  1  Eq.  Ca.  Abr.  27,  pi.  4.  (;>)"  Hard.  87. 

(o)   1  Lord  Raym.  317  ;  12  Mod.  166  ;  (y)  5  Mod.  374. 

see  Bascawen  v.  Cook,   1  Mod.  223,  2  (r)  Hard.  87. 
Mod.  138,   nom.  Cook  v.  Herle,  which 
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not  bear  him  out.  There  the  plaintiff  sought  to  discharge  his  own 
lands  from,  and  to  make  the  defendant's  lands  subject  to,  the  pay- 
ment of  a  fee-farm  rent  on  the  ground  that  the  Duke  of  Norfolk, 
who  formerly  held  the  whole  estate  subject  to  the  rent,  had  granted 
a  portion  of  it  to  one  under  whom  the  plaintiff  claimed,  and  cove- 
nanted that  these  lands  should  be  discharged  of  the  rent,  upon  which 
covenant  the  plaintiff  sought  relief,  "and  would  have  it  taken  to  be 
a  real  covenant,  which  should  run  with  the  land,  and  charge  the  oth- 
er lands  with  the  whole  rent."  But  the  Court  was  clear  of  opinion 
that  it  was  no  more  than  an  ordinary  and  a  personal  covenant,  which 
must  charge  the  heir  only  in  respect  of  assets,  and  not  otherwise, 
and  thereupon  dismissed  the  bill  (s). 

64.  Now,  it  was  no  doubt  clear  that  the  covenant  was  simply  a 
personal  one :  there  was  no  agreement  to  pay  the  whole  of  the 
rent  out  of  the  remaining  estate  in  the  Duke's  hands,  nor  does  it 
appear  in  what  character  the  defendant  acquired  the  remaining 
estate.  The  case  was  no  precedent  that  upon  a  grant  of  a  rent- 
charge  out  of  an  estate,  a  covenant  to  pay  it  should  not,  like  the 
rentcharge  itself,  be  a  burden  upon  the  estate.  But  unless  the 
character  of  the  defendant  was  a  protection  to  him,  it  seems  that 
there  was  an  equity  on  the  part  of  the  first  purchaser  to  throw 
the  whole  of  the  rent  upon  the  person  who  subsequently  claimed 
the  residue  of  the  estate  under  the  Duke.  This  was  decided  a  few 
years  afterwards  in  a  cause  much  contested,  although  upon  points 
which  are  no  longer  doubtful  (^)  ;  where  Sir  Hugh  Middleton, 
having  thirty-six  shares  in  the  New  River,  contracted  with  A  to 
sell  to  him  fourteen  of  the  shares,  and  covenanted  to  discharge 
them  of  a  rent  payable  out  of  the  whole  to  the  Crown,  and  after- 
wards contracted  with  B,  who  had  notice  of  the  former  contract, 
to  sell  to  him  all  the  shares  ;  and  as  A  obtained  a  decree  in  his 
favor  against  Sir  Hugh  and  B,  the  second  purchaser,  it  was 
further  decreed  that  the  plaintiff  should  enjoy  the  fourteen  shares 
discharged  of  the  rent,  and  that  the  other  twenty-two  shares 
should  be  subject  to  A's  indemnity  therein,  notwithstanding  it 
*was  insisted  that  Sir  Hugh's  covenant  to  discharge  the  fourteen 
shares  of  those  rents  was  merely  personal,  and  did  not  nor  could 
charge  the  whole  rents  upon  the  twenty-two  shares.  And  this  was 
decided  by  the  Lord  Keeper,  assisted  by  three  common-law  Judges, 

{s)  See  Ilatton  v.  Wadcb',  1  Hayes  &  Ca.  173  ;  Lord  Cornbury  v.  Middleton, 
Jones,  601.  "  ib.  208 ;  see  1  Hayes  &  Jo.  620. 

{t)  Packhouse  v.   Middleton,    1  Cha. 
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two  of  whom,  with  the  Master  of  the  Rolls,  concurred  in  the  de- 
cree,  and  it  does  not  appear  that  the  other  Judge  differed  upon 
this  point.  And  the  rule  has  since  been  laid  down  thus  largely  :  a 
man  seised  of  estates  A  and  B,  both  subject  to  a  judgment  debt, 
settles  A  for  valuable  consideration  without  noticing  the  judgment  ; 
the  judgment  creditor  would  be  compelled  to  go  against  estate  B, 
and  the  persons  claiming  under  the  settlement  would  be  entitled 
to  have  the  settled  estate  exonerated  at  the  expense  of  the  unsettled 
estate :  the  judgment  binds  both,  and  where  there  is  a  settlement 
of  part  of  an  estate,  as  if  free  from  incumbrances,  equity  will 
throw  the  whole  on  the  unsettled  part,  which  still  belongs  to 
the  original  owner.  If  there  is  a  covenant  that  the  estate  is  free 
from  incumbrances,  or  even  a  mere  declaration  that  the  estate  was 
free  from  incumbrances,-  there  can  be  no  doubt  that  such  a  declara- 
tion would  tlirow  the  incumbrances  on  the  unsettled  estates.  A 
covenant  of  this  nature  is  enforced  by  equity,  not  by  giving  damages, 
because  equity  does  not  give  damages,  but  by  specifically  doing  that 
which  ought  to  be  done.  By  such  a  covenant  therefore  the 
judgment,    would  be  thrown     altogether    on    the    unsettled    estate 

65.  But  to  return  from  this  digression.  Wilmot,  C.  J.,  in  Bally 
V.  Wells  (u),  considered  Holt's  opinion  wrong,  although  he  did  not 
state  the  opinions  of  the  Court  with  accuracy  ;  he  said,  according 
to  the  note  which  contains  the  heads  of  his  judgment,  "  Grant  of 
rentcharge  and  covenant  for  enjoyment  free  from  taxes :  the  question 
was,  if  it  follow  the  land  into  the  hands  of  assignee.  Holt  in  Salk. 
thought  not,  and  Lord  Raymond  with  three  Judges  were  of  a  differ- 
ent opinion  against  Holt ;  aiid  this  is  the  better  opinion,  if  notice  of 
the  covenant  repel  the  right  of  deducting  the  taxes  ;  and  the  case 
of  the  covenant  to  acquit  of  suit  from  one  parcener  to  another,  is 
in  point  in  support  of  it." 

66.  In  Roach  v.  Wadham  (.r),  where,  as  we  have  seen,  the 
second  purchaser  was  held  to  take  under  the  appointment,  and 
consequently  did  not  take  the  estate  of  the  first  j)urchaser,  and 
therefore  was  held  not  to  be  bound  as  assignee  by  the  covenant  to 
pay  the  rent  entered  into  by  the  first  purchaser,  the  counsel  and 
the  Court  were  of  opinion,  that  a  covenant  by  a  purchaser  of  the 
*land  to  pay  an  annuity  granted  and  secured  out  of  the  land  to   the 

■     (m)  Averall  v.  AVadn,  Lloy.  &  (ioo.  t.        (i-)  AVilm.  349. 
Sugd.  2.59,  260.  '  {x)  6  East,  289. 
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seller,  would  run  with  the  land  so  as  to  bind  the  assignee  of  the  land 
in  covenant  at  law. 

67.  The  real  property  commissioners  observe  (y),  with  reference 
to  this  case,  that  whether  the  burthen  of  such  covenants  runs  with  the 
land,  so  that  an  action  of  covenant  at  law  can  be  maintained  against 
an  alienee,  seems  to  have  been  lately  questioned.  It  has,  they  add, 
sometimes  been  considered  to  depend  on  privity  of  estate,  that  is,  on 
the  pnrly  sought  to  be  charged  having  or  not  having  the  estate  of 
the  covenantor.  They  then  refer  to  the  case  of  Roach  v.  Wadham, 
and  observe,  that  the  Court  must  in  that  case  have  considered  this 
distinction  as  influencing  their  decision,  for  they  suffered  it  to  be  ar- 
gued at  great  length,  which  would  have  been  unnecessary  if  the 
action  would  not  lie,  even  supposing  the  defendant  to  have   had  the 

■estate  of  the  covenantor.  They  conclude,  that  it  is  certain,  that  the 
rule  of  law  as  to  this  point  is  not  very  clearly  laid  down  by  the  old 
text  books,  and  it  may  have  been  the  intention  of  the  judges  in 
Spencer's  case,  and  other  authorities,  to  confine  the  rule  to  covenants 
entered  into  by  lessees.  There  is,  they  add,  no  doubt,  ground  for 
distinction  between  covenants  by  lessees  and  covenants  by  the  own- 
ers of  the  fee. 

68.  These  observations  hardly  do  justice  to  the  opinion  of  the 
Court  in  Roach  t).  Wadham,  where, both  the  bar  and  the  bench 
treated  it  as  clear,  that  the  action  would  lie  if  the  defendant  was 
assignee.  Mr.  Abbott,  for  the  defendant,  contended  that  the  deeds 
operated  as  an  execution  of  the  power,  and  not  as  a  conveyance  of 
the  interest,  and  that  the  covenant  for  the  payment  of  the  rent  did 
not  pass  [that  is,  run]  with  the  estate  ;  he  then  argued  the  question 
upon  the  power,  and  added,  that  though  if  it  were  considered  as  a 
cenveyance  by  the  releasee  with  the  consent  of  the  first  purchaser, 
still  the  defendant  v^'ould  not  be  chargeable  in  this  action,  because 
he  was  not  sued  as  the  assignee  of  the  first  purchaser.  Not  a  word 
escaped  him  as  to  the  non-liability  of  the  defendant  to  the  action 
if  he  did  take  the  estate  of  the  first  purchaser,  and  yet  that  would 
at  once  have  settled  the  question.  Lord  Ellenborough,  who  deli- 
vered the  opinion  of  the  Court,  that  the  second  purchaser  took 
under  the  power,  adverted  to  covenants  entered  into  by  the  second 
purchaser  with  the  first  purchaser,  to  pay  the  rent  and  indemnify 
the  latter  from  it,  and  observed,  that  the  covenants  in  the  deed  of 
conveyance  to  the  second  purchaser  did  not  appear  to  the  Court  at 

(y)  Third   Report,  p.  53.      • 
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all  to  militate  with  their  construction,  for  had  it  been  the  intention 
of  the  parties  that  the  second  purchaser  should  take  as  assignee 
*of  the  first,  such  covenant  on  the  part  of  the  latter  would  have 
been  less  necessary  than  if  he  were  intended  to  take  as  appointee, 
for  in  the  former  case,  the  first  purchaser  would  have  had  some 
security  that  he  would  not  be  called  upon  to  pay  this  rent,  arising 
from  the  circumstance  of  the  second  purchaser's  being  liable  to  be 
sued  by  the  original  vendor.  But  he  added,  that  whether  the  con- 
veyance were  intended  to  operate  in  the  one  way  or  the  other, 
these  covenants  were  fit  and  proper  for  the  security  of  the  first 
purchaser,  for  if  the  second  purchaser  were  the  assignee,  and 
liable  to  be  sued  in  covenant,  the  original  vendor,  if  the  second 
purchaser  did  not  pay  the  rent,  might  sue  the  first  purchaser  on 
his  covenant  to  pay  it,  and  in  that  case  the  second  purchaser's 
covenant  was  proper  for  the  first  purchaser's  indemnity  ;  and  if  the 
second  purchaser  were  not  liable  to  be  sued  by  the  original  vendor, 
and  it  was  nevertheless  the  intention  of  the  parties  that  the  second 
purchaser  should  pay  the  rent,  a  covenant  from  him  to  the  first 
purchaser  to  pay  such  rent,  and  to  indemnify  the  first  purchaser 
therefrom,  became  the  more  necessary.  These  quotations  prove 
that  the  Court  had  the  point  distinctly  under  their  consideration, 
and  entertained  a  clear  opinion  upon  it. 

69.  The  observation  of  the  commissioners  before  quoted,  that  this 
question  has  sometimes  been  considered  to  depend  on  privity  of  es- 
tate, may  perhaps  mislead  the  student,  for  the  only  question  is,  whether, 
where  the  assignee  is  in  privity  of  estate,  he  is  bound  by  the  cove- 
nant ;  if  there  is  no  such  privity,  it  is  not  denied  by  any  that  he  is 
not  chargeable  in  such  an  action. 

70.  Upon  the  whole  it  is  submitted,  that  covenants  like  those  in 
Brewster  v.  Kidgell  ought  to  be  held  to  run  in  both  directions  ;  with 
the  rent  or  interest  carved  out  of  or  charged  upon  it  in  the  hands  of 
the  assignee,  so  as  to  enable  him  to  sue  upon  them  ;  with  the  land 
itself  in  the  hands  of  the  assignee,  so  as  to  render  him  liable  to  be 
sued  upon  it  (1). 

71.  We  have  already  considered  whether  a  covenant  to  produce 
deeds  runs  in  both  directions  (2^). 

(z)  Supra,  p.  479. 

(1)   See  Mr.    Hare's  notes  to  Spencer's  case,    1  Smith  Lead.  Ca».    22,    (Am. 
ed.);  Taylor  v.  Owen,  2  Blackf.  301 ;  Plymouth  v.  Carver,  16  Pick.  183. 
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72.  There  are,  the  real  property  commissioners  observe,  some 
other  covenants  sometimes  entered  into  by  owners  of  land  ;  such 
as  covenants  entered  into  by  the  owners  of  particular  land  with  the 
owners  of  other  neighboring  or  adjoining  land,  that  the  former 
shall  not  be  built  upon  or  planted,  or  so  as  to  impose  other 
restrictions  upon  the  mode  of  enjoyment  of  land  in  favor  of 
*persons  taking  no  property  in  such  land.  The  commissioners  (a) 
state  two  doubts  which  have  arisen  upon  such  covenants  ;  first,  whether 
they  would  run  with  the  land  so  as  to  bind  all  successive  owners  of 
it?  Judged  by  the  usual  rule  (and  supposing  rhe  rule  to  be  appli- 
cable), they  add,  perhaps  tliis  doubt  may  be  thought  to  be  unfounded, 
for  they  relate  directly  and  immediately  to  the  land.  They  state 
that  they  are  not  aware  of  any  instance  in  which  an  action  at  law 
upon  such  a  covenant  has  been  brought  against  an  assignee  of  the 
land.  In  a  few  cases,  they  add,  the  subject  has  been  brought  before 
courts  of  equity  by  suit  against  an  assignee  of  the  land  ;  in  some  of 
those  cases  the  Court  has  refused  to  interfere  by  way  of  injunction, 
but  the  validity  of  the  covenant,  or  its  binding  the  assignee,  has  never 
been  negatived  by  decision.  This,  I  may  observe,  is  stating  the  case 
too  negatively  ;  for  in  such  cases  as  1  have  known  arise,  the  right  to 
equitable  relief  has  never  been  doubted,  but  the  question  has  been 
only,  whether  the  plaintiff  has,  by  bis  own  conduct,  prevented  his 
claim  to  relief :  the  right  to  equitable  relief,  at  least,  is  clear;  for, 
assuming  the  contract  to  be  a  valid  one,  it  binds  the  land  in  the  view 
of  a  court  of  equity,  and  a  specific  performance  of  it  will  be  enfor- 
ced, or,  what  amounts  to  the  same  thing,  the  owner  of  the  land 
will  be  enjoined  from  committing  a  breach  of  the  covenant. 

73.  The  other  doubt  adverted  to  by  the  commissioners  is,  whether 
covenants  of  this  description  (and  still  more,  trusts  for  the  same  pur- 
pose) are  not  open  to  the  objection  of  creating  a  perpetuity  ? 

The  argument  is,  that  the  doctrine  of  perpetuity  is  not  confined  to 
a  restriction  or  alienation,  but  that  it  applies  to  every  provision  or 
engagement  the  effect  of  which  may  be  to  impede  the  free  circula- 
tion of  property  in  land  ;  and  they  contend,  that  in  order  to  secure 
that  freedom  of  alienation,  land  ought  not  to  be  capable  of  being 
subjected  to  any  burthen  or  interest  which  the  owner  of  the  fee  can- 
not discharge  it  from  within  the  period  of  perpetuity,  except  rents, 
rights  of  way,  light,  and  water,  and  other  easements  now  acknowl- 
edged by  the  law.  They  observe,  that  they  are  not  aware  that  this 
subject  has  ever  been  discussed  in  any  court. 

(a)  Third  Report.    54. 
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But  there  have  been  many  cases  in  which  the  objection  might 
have  been  raised,  although  it  was  not,  which  is  an  argument 
against  it.  The  law  of  perpetuity  has  never  been  so  propounded  Uk 
as  to  go  beyond  the  power  of  alienation.  There  is  no  objection,  in  ™" 
point  of  law,  to  the  owner  of  an  area  surrounded  by  houses,  con- 
tracting that  it  shall  never  be  built  upon  ;  it  does  not  affect  the 
*power  of  alienation,  nor  the  right  of  enjoyment ;  the  former  wholly 
prevails,  and  so  does  the  latter,  in  the  several  parties,  according  to 
the  contract.  Rights  of  way,  for  example,  show  that  the  law  allows 
one  man's  land  to  be  perpetually  burdened  with  an  easement  in 
favor  of  another,  so  that  he  never  can  build  upon  the  spot,  or  do 
any  act  which  will  interfere  with  the  right  of  way.  It  is  begging 
the  question  to  say  that  this  and  the  like  cases  are  exceptions. 
They  are  authorized  by  the  law,  and  the  privileges  under  discus- 
sion are  of  a  like  nature  ;  so  little,  indeed,  is  the  supposed  doctrine 
recognized  by  the  law,  that  the  law  itself,  independently  of  contract, 
prevents    a   man    from    altering   his  house,    for   example,   where   it  ^ 

would  obscure  the  light    which  his  neighbor  has  for  a  given    period       ■I 
enjoyed. 

74.  In  a  late  case  (6),  in  which  this  question  was  raised,  the  opin- 
ion of  the  Court  was  against  it.  The  Lord  Chancellor  considered 
that  where  the  restraint  is  made  in  favor  of  a  person  who  may 
release  it,  there  is  no  tendency  towards  perpetuity.  Thus  admit- 
ting that  the  owners  of  an  estate  could  no  more  be  restrained  per- 
petually from  cultivating  it  by  supplies  derived  from  any  but  one 
market,  or  from  selling  its  produce  at  any  but  that  market,  than 
they  could  be  restrained  from  selling  the  estate  ;  and  admitting 
that  the  one  would  be  as  much  a  breach  of  the  rule  against  per- 
petuity as  the  other,  it  would  be  no  such  violation,  nor  would  it 
in  any  way  defraud  that  rule,  if  the  owner  of  the  estate  were 
restrained  from  buying  and  selling  at  any  market  save  that  belonging 
to  a  certain  party  entitled  by  grant  or  by  covenant  to  the  privilege, 
and  which  he  might  at  his  pleasure  vary  or  extinguish.  And  the 
legal  existence  of  rights  of  way  and  other  easements  and  rents  was 
relied  upon. 

75,  Where  a  man  leased  part  of  his  estate  for  years,  and  cove- 
nanted that  if  he,  his  heirs,  or  assigns  should,  dui'ing  the  term, 
have  an  advantageous  offer  for  an  adjoining  piece  of  freehold  land, 
he    would    give    the   lessee,   his   executors,    administrators,    or    as- 

{b)  Keppell  v.  Bailey,  2  Myl,  &  Kee.  517. 
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signs  a  right  of  pre-emption,  it  was  said  arguendo  by  the  counsel  of 
the  lessor,  and  the  purchaser  under  him,  that  it  might  be  admitted, 
that  although  the  assignee  of  the  lessor  was  named,  it  did  not  run 
with  the  land  demised,  according  to  the  case  of  the  Mayor  of  Con- 
gleton  V.  Patteson  (I),  because  it  was  to  do  a  thing  collateral  to  the 
*demised  premises  ;  and  the  reporter  adds,  "  ace.  per  curiam''  (H). 
This  is  not  accurate,  for  what  must  have  been  intended  to  be  said 
was,  that  although  the  assignee  of  the  lessor  was  named,  it  did  not 
run  with  the  land  7iot  demised,  so  as  to  bind  his  assignee  ;  it  was  not 
necessary  to  decide  the  point,  nor  was  it  argued,  but  the  opinion  of 
the  Court  appears  to  be  correct  (c). 

76.  So,  if  the  case  had  been  reversed,  and  the  lessee  had  cove- 
nanted to  give  pre-emption  of  other  lands  to  the  lessor,  it  follows  that 

■  the  assignee  of  the  lessee,  although  also  owner  of  the  other  land,  would 
not  have  been  bound  by  the  covenant  (d). 

77.  An  agreement  by  owners  of  land  to  contribute  to  the  expense 
of  a  suit  for  establishing  a  modus  is,  of  course,  not  a  covenant  which 
runs  with  the  land,  and  therefore,  if  they  sell  their  estates,  the  liabil- 
ity would  not  fall  upon  the  purcliaser  (e). 

78.  In  Collins  v.  Plumb  (/),  where  the  vendor  was  possessed 
of  some  water-works,  and  was  seised  of  a  freehold  house  with  a 
well,  and  conveyed  the  house  and  well  to  a  purchaser  in  fee,  who 
covenanted  for  himself,  his  heirs,  and  assigns,  not  to  sell  the  water 
from  the  Vk^ell  to  the  injury  of  the  proprietors  of  the  water-works, 
their  heirs,  executors,  administrators,  and  assigns.  Lord  Eldon,  with- 
out giving  any  opinion  whether  the  covenant  ran  with  the  land, 
refused  to  interfere  to  uphold  the  covenant,  because,  in  every  in- 
stance, the  question  would  be  for  a  jury,  whether  the  act  was  done 
to  the  injury  of  the  water-works  ;  as  therefore  the  seller  had  thought 
proper  not  to  reserve  the  well,  but  to  rest  upon  the  covenant, 
there  was  the  covenant,  and  the  parties  must  make  what  they  could 
of  it. 

(c)  Collison  V.  Lettsom,  6  Taunt.  224.        (e)  Stone  v.  Yea,  Jac.  434. 
Id)  Per  Lord  Brougham,  C.  2  Mvl.  &        (/)   16  Ves.  jun.  454. 
Kee.  544. 

(I)  10  East,  130  ;  the  covenant  there  in  a  lease  was  not  to  hire  any  persons  to 
■work  in  the  mill  which  the  lessee  was  at  liberty  to  build,  who  were  settled  in 
other  parishes,  without  a  parish  certificate. 

(II)  This  is  represented  as  a  decision  in  Keppell  v.  Bailey,  and  the  counsel  of 
the  plaintiff  is  said  to  have  abandoned  the  ground  that  the  covenant  ran  with  the 
iand,  2  Myl.  &  Kee.  544,  but  this  is  not  correct. 
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79.  In  the  British  Museum  case  (g),  where  the  Duke  of  Bedford 
sought  to  restrain  the  Museum  trustees  from   building  northwards  to 
,the   British  Museum,  it  appeared   that   in   a  conveyance   by   Lady 
Rachael  Russel,  and  her  trustees  to   Ralph    Montagu,   of  upwards 
of  seven   acres  of  ground  upon  part  of  which  Montagu   House  was 
afterwards    built,    and    which    was    next    to    Southampton    House; 
belonging  also    to  Lady  Rachael,  and  afterwards    called    Bedford 
House,  a  rent  of  51.  was   reserved  to  Lady  Rachael  (who  had  only 
*the  equitable  estate)    in  fee  ;  and  there  v^'^as  a  covenant  by  Ralph 
Montagu,  not  with  the  trustees  who  had  conveyed   the  legal  estate 
to  him,  but  with  Lady   Rachael,  who  had  the  equitable  estate,  her 
heirs  and  assigns,  that  he  would  only  erect  a  mansion  with  offices 
on  the   land   conveyed   to   him,  and  would   not   erect  any  building 
on  the  outermost  wall  of  the    ground    northward,  next  to  a  field 
there,  and  a  rent  of  3/.  a  day   was   reserved   to  Lady  Rachael,  her 
heirs    and   assigns,  in   case    Ralph  Montagu,  his   heirs  or  assigns, 
should  erect  any   buildings  on  the   north   end  of  the  ground  which 
should  extend  northward  beyond  the  range  and  building  of  South- 
ampton House,  except  a  summer-house,  &ic.     The  Duke  of  Bedford 
was    entitled   to  the   rent,   and    Southampton    (Bedford)   House  by 
purchase.     The  Vice-Chancellor  said,   that  the  policy  of  the  law 
of  England  does  not  allow  that  the  owner  of  land,  when  he  thinks 
fit   to   part   with  it,  is   to   impose  any   captious    restraint  upon   the 
lawful   enjoyment  of  the  land,   and   those   who  seek  to   enforce    a 
covenant    which    affects    to  restrain    a    particular    lawful    use    and 
enjoyment  of  land   must,  according   to  the  acknov/ledged    principle 
of  the  law  of  England,  show   that  they  have   some  interest  in  that 
restraint,  and  that  it   is   not   for  a  captious  and  arbitrary    purpose. 
The  covenant   was   in   terms   made    with   Lady   Rachael   Russell, 
and  her  heirs  and  assigns   simply.     In    terms  therefore,   it   was   a 
mere  personal   covenant.     The   learned   Judge  then  proceeded   to 
inquire  whether  the  Duke  of  Bedford,  who  was  then    entitled  to  the 
rent  of  5/.  a  year,  and  to  the  adjoining   estate,  would   be  damnified 
by   the   buildings    proposed  to   be  built,  observing,   that  if  he   was 
entitled    to    an    action    at   law    for    damages,    he   was    necessarily 
entitled  to  the  injunction  of  the  Court  to  restrain  the  breach  of  the 
covenant.     He   then   observed,  that   it  was  said  that  the   covenant 
was    not  intended   to    further   secure   the   rent  of  5/.,   but  for  the 
purpose   of  preventing  such  a  use  of  this  land   as   should    tend  to 

((/)  App.  No.  19  ;  the  case  before  the     see  Schreiber  c.  Creed,  10  Sim.  9  ;  Bris- 
L.  C.  is  reported,  2  Myl.  &  Kee.  552  ;     tow  v.  Wood,  1  Coll.  N.  C.  480. 
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diminish  either  the  valuable  or  pleasurable  enjoyment  of  the  ad- 
joining estate,  and  that  the  law  will  permit  those  restraints,  so 
that  I,  who  am  possessed  of  a  particular  property  of  which  I 
have  the  personal  enjoyment,  have  a  right  so  to  deal  with  land 
which  belonged  to  me,  and  is  contiguous  to  mine,  so  as  to  restrain 
any  use  which  may  tend  either  to  diminish  the  pleasure  or  the 
profit  of  the  land  which  I  retain.  The  learned  Judge  expressed 
his  opinion,  that  if  the  deed  did  afford  evidence  of  such  an  in- 
tention, there  was  a  clear  remedy  at  law  against  the  act  which 
was  then  sought  to  be  enforced,  and,  as  he  before  observed,  a  clear 
remedy  in  a  court  of  equity  by  way  of  injunction  to  restrain  the 
commission  of  that  act.  That,  therefore,  was  the  question.  If  a 
.  court  of  law  declared  that  the  deed  afforded  no  evidence  of  such 
.  *an  agreement,  equity  could  not  collect  such  an  intention,  A 
court  of  equity  in  the  construction  of  such  an  agreement  must 
follow  the  law.  He  therefore  determined  to  send  the  case  to  law, 
to  determine  what  the  intention  really  was ;  but  he  woud  relieve 
the  parties  from  any  disability  or  obstruction  they  might  receive 
in  a  court  of  law  in  respect  of  the  form  of  the  covenant. 

80.  It  vv'as  said  in  arguing  the  appeal,  that  the  Vice-Chancellor 
was  of  opinion  that  the  covenant  did  not  run  with  the  land,  which 
was  not  granted  to  Montagu.  But  he  does  not  appear  to  have 
expressed  any  opinion  upon  the  abstract  point.  His  jud'aiient 
which  no  doubt  is  imperfectly  given,  is  not  very  distinct.  Two 
things  were  clear ;  the  one,  that  the  parties  intended  tiie  covenant 
to  secure  not  the  rent,  but  the  enjoyment  of  the  open  space  by  the 
owners  of  the  adjoining  estate, — this  appeared  on  the  face  of  the 
instrument ;  the  other,  a  point  of  law,  that  the  covenant  could  not 
run  with  the  land,  because  it  was  entered  into  with  a  stranger  to 
the  land,  that  is,  with  the  cestui  que  trust,  and  not  with  the  leo-al 
owners,  the  trustees.  But  the  V.  C.  was  of  opinion,  that  if  the 
intention  was  established,  the  covenant  was  a  legal  bindino-  one 
and  could  be  enforced  at  law  and  in  equity;  and  he  considered  it 
indifferent  in  equity,  as  in  truth  it  was,  that  the  covenant  did  not 
run  with  the  land  at  law,  and  he  meant  so  to  shape  the  case  as  to 
show  a  legal  remedy  if  the  intention  were  established.  This  seems 
rather  to  prove,  that  in  his  opinion  the  covenant  would  have  run  with 
the  land   if  it  had  been  entered  into  with  the  trustees  of  the  legal  fee. 

81.  The   case   came    before    Lord    Eldon    upon   appeal,  and    he 
called   to   his  assistance   the   Master  of   the  Rolls    (/t),  and   they, 

(A)  2  Mvl.  &  Kee.  552. 
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without  determining  whether  the  covenant  could  be  enforced  at 
law,  but  assuming  that  it  could,  held,  that  as  the  Duke  of  Bedford 
had  surrounded  Montagu  House  by  buildings,  the  agreement  no 
longer  applied  to  the  subjects  as  they  existed,  or  if  it  did,  it  would 
be  inequitable  to  enforce  it,  and  therefore  the  Duke  should  be  left 
to  any  remedy  he  had  at  law. 

82.  It  was  observed  by  the  Court  in  Keppell  v.  Bailey,  that  in 
the  above  case,  Lord  Eldon  carefully  guarded  against  being  sup- 
posed to  give  any  opinion  on  the  question  whether  the  covenant 
ran  with  the  land;  but  the  Lord  Chancellor  added,  he  had  reason 
to  believe  that  upon  the  question  whether  the  covenant  ran  with 
the  land,  the  opinion  of  at  least  some  of  the  common  law  judges 
was  in  the  negative  (i).  No  such  opinion,  however,  could  have 
been  expressed  from  a  judicial  view  of  the  case,  because  although 
*a  case  was  directed  by  the  V.  C,  it  was  stopped  by  Lord  Eldon, 
and  the  bill  was  dismissed,  so  that  the  case  never  reached  a  court 
of  law. 

83.  Tn  a  case  not  reported,  and  of  which  I  have  not  any  note, 
but  ill  which  1  was  counsel,  the  case,  writing  from  recollection, 
arose  in  regard  to  some  of  the  houses  on  the  east  side  of  the  Old 
Steyne  at  Brighton,  the  owner  of  which  claimed  to  be  entitled 
under  the  covenant  from  a  former  owner  to  have  certain  ground 
behind  those  houses,  and  which  fronted  south  on  St.  James's- 
street,  and  which  had  become  vested  in  assignees  of  the  covenantor, 
remain  unbuilt  upon,  and  the  bill  was  for  an  injunction  to  restrain 
the  further  erection  of  houses  then  considerably  advanced  from 
being  finished.  Lord  Eldon  refused  the  injunction  on  the  ground 
that  the  plaintiffs  came  too  late,  as  they  were  aware  from  the  first 
that  the  houses  were  being  erected,  but  no  doubt  was  entertained 
of  the  power  of  the  Court  to  enforce  such  a  covenant  by  injunction, 
and  either  an  injunction  was  granted  against  erecting  any  building 
on  the  remaining  frontage,  or  the  parties  acquiesced  in  the  opinion 
expressed,  and  desisted  from  doing  so,  and  the  ground,  when 
I  last  saw  it,  was  still  unbuilt  upon,  although  it  had  been  intended 
before  the  bill  was  filed  to  cover  the  whole  of  the  frontage  with 
houses  (1). 

(i)  2  Myl.  &  Ivee.  oio. 

(1)  See  WatcrtoM'ii,  v.  Coweii,  -1  Paige,  olO  ;  Mann  r.  Stephens,  10  Jurist,  560, 
cited  ante,  708,  in  note;  3  Daniell  Ch.  Pr.  (Perkins's  ed.)  1874,  1875  ;  Barrow  ». 
Richards.  8  Paige,  351 ;  Williams  v.  Jersey,  1  Craig  &  Phil,  91 ;  Atkins  v.  Chil- 
son,  7  Metcalf,  398. 
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84.  In  the  late  case  of  Keppell  v.  Bailey  (k),  the  opinion  of  the 
Court  was  expressed  against  such  a  covenant  running  with  the 
land  at  law,  and  also  against  the  liability  of  an  assignee  to  the 
covenant  in  equity,  although  he  bought  with  notice  of  the  covenant, 
but  the  judgment  depended  upon  other  points. 

In  that  case,  the  owners  of  several  distinct  iron  works  joined 
with  other  persons  in  forming  a  railway,  and  severally  engaged 
that  they  and  their  assigns  would  take  all  the  limestone  used  in 
their  works  from  a  certain  quarry  (to  which  they  were  allowed  to 
resort),  and  carry  it,  and  also  the  ironstone  from  their  mines  to 
their  furnaces  along  the  railway,  paying  a  certain  tonnage  ;  and 
the  partnership  deed  of  the  railway  recited  that  the  strangers 
joined  in  the  scheme  in  consideration  of  these  benefits.  The  owners 
-of  one  of  the  iron  works  sold  them  to  a  purchaser  with  notice  of 
the  covenant,  and  upon  an  application  for  an  injunction,  it  was 
held,  that  he  was  not  bound  by  the  covenant.  It  was  considered 
to  be  the  case  of  mere  strangers  ;  it  was  a  cov^enant  by  the  owner 
of  a  messuage  and  land,  with  the  owner  of  a  neighboring  lime- 
work  and  railroad,  that  he,  and  his  executors  and  assigns,  would 
always  use  that  limework  and  railroad  for  making  iron  at,  and 
*carrying  it  from  such  messuage.  It  was  further  considered,  that 
although  there  was  no  mischief  in  .  men  binding  themselves  and 
their  representatives,  that  is,  their  assets,  real  and  personal,  to 
answer  in  damages  for  such  obligations,  yet  great  mischief  would 
arise  if  parties  were  allowed  to  invent  new  modes  of  holding  and 
enjoying  real  property,  and  to  impress  upon  their  lands  a  peculiar 
character  which  should  follow  them  into  all  hands  however  remote. 
If  one  man  may  bind  his  messuage  to  take  lime  from  a  particular 
kiln,  another  may  bind  his  to  take  coals  from  a  particular  pit,  be- 
sides many  other  restraints  infinite  in  variety.  Even  in  cases  of  leases, 
collateral  covenants  do  not  run  with  the  land  ;  will  the  law,  it  was 
asked,  recognize  the  devoting  a  house  to  this  or  that  trade,  and  im- 
pressing upon  it,  into  whose  hands  soever  it  may  come,  the  obli- 
gation to  carry  on  the  trade  for  the  benefit  of  the  other  property  of 
the  party  covenantee  to  whom  the  house  originally  belonged  ?  The 
law  cannot  do  so  without  sanctioning  the  creation  of  a  new  species 
of  tenure  by  means  of  such  covenants  ;  and  after  examining  the 
cases  particularly  upon  leases,  the  Court  concluded,  that  even  in 
the  case  of  a  lease  the  authorities  were  adverse  to  such  a  covenant 
being  real  and  inherent  even  in  that  case  of  privily,  but   that  where 

(A)  2  Mvl.  &  Kee.  517. 
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no  such  privity  could  be  pretended  to  exist,  as  in  the  present'  in- 
stance, the  covenant  was  plainly  collateral,  and  bound  not  the  as- 
signee. 

85.  It  was  not  necessary,  in  order  to  arrive  at  this  conclusion, 
to  decide  upon  the  validity  of  such  covenants  with  reference  to 
their  object :  they  might  be  perfectly  valid,  and  yet  not  bind  the 
estate  in  the  hands  of  the  assignee.  The  general  doctrine  laid 
down  in  this  case  cannot,  be  relied  upon  ;  it  is  altogether  new,  and 
if  it  were  to  be  acted  upon,  such  an  agreement  as  that  in  Keppell 
V.  Bailey  could  not  be  enforced  in  equity  even  between  the  parties, 
because  it  ought,  according  to  the  opinion  expressed,  bind  only  to 
the  extent  of  damages;  and  if  the  purpose  was  unlawful,  or  had  a 
tendency  opposed  to  public  policy,  of  course  it  could  not  be  en- 
forced in  equity,  even  between  the  parties  themeslves  ;  and  yet  (if 
there  had  been  no  other  objection)  it  would  have  been  an  ordinary 
equity  to  have  granted  an  injunction  at  the  suit  of  either  party  in 
Keppell  V.  Bailey  to  enforce  the  covenant.  The  learned  Judge 
thought  the  objection  that  it  tended  to  a  perpetuity  did  not  exist 
upon  general  grounds,  but  his  subsequent  opinion  rendered  it  un- 
necessary to  consider  that  point,  for  if  the  covenant  did  not  in  any 
manner  affect  the  land,  the  question  did  not  arise.  It  is  better 
not  to  lay  down  any  universal  principle  upon  this  point.  Equity, 
as  Lord  Nottingham  said  upon  another  occasion,  will  knovk^  when 
to  stop  where  the  mischief  is  apparent.  It  is  abundantly  proved 
*that  equity  will  not  interfere  where  there  would  be  no  damage  to 
the  plaintiff,  or  where  the  change  of  circumstances  wonld  render  it 
inequitable  to  do  so.  There  is  no  danger  of  inconvenience  arising 
from  the  tenures  of  property  by  the  cautious  administration  in  these 
cases  of  equitable  relief. 

86.  But  the  Court,  in  holding  that  the  obligation  was  not  merely 
collateral,  but  that  it  was  illegal  as  regarded  the  land,  had  in  view 
the  next  point  to  which  its  attention  was  directed  ;  viz.  Whether 
the  purchaser,  with  notice,  was  bound  by  the  covenant  in  equity? 
The  Court  observed,  that  the  knowledge  by  an  assignee  of  an 
estate  that  his  assignor  had  assumed  to  bind  others  than  the  law 
authorizes  him  to  affect  by  his  contracts, — had  attempted  to  create 
a  real  burthen  upon  property  which  is  inconsistent  witli  the  nature 
of  that  property,  and  unknown  to  the  principles  of  the  law,  cannot 
bind  such  assignee  by  affecting  his  conscience.  If  it  did,  then  the 
illegality  would  be  of  no  consequence,  and  the  Court  would  be  oc- 
cupied in  compelling  persons,  by  way  of  injunction  and  decree,  to 
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perform  covenants  which  the  law  repudiated,  and  for  the  breach  of 
which  no  damages  could  ever  be  recovered.  A  case  like  this,  it 
was  said,  bears  no  analogy  to  the  ordinary  case  of  a  purchase  with 
notice  of  a  prior  agreement  by  the  vendor  to  sell  the  premises  to 
another.  Such  a  purchaser  has  done  an  unconscientious  act,  or  at 
least  made  himself  accessary  to  the  unconscientious  act  of  his  ven- 
dor in  selling  another  man's  property,  and  therefore  his  bargain  can- 
not protect  him  against  the  prior  claim,  but  that  of  which  he  there 
had  notice  was  the  legal  and  valid  act  of  the  vendor ;  whereas  that 
of  which  the  assignees  in  this  case  had  notice  was  their  assignor's 
covenant  affecting  to  bind  the  land  on  which  by  law  it  could  not 
operate.  Observe,  it  was  said,  how  this  would  apply  to  all  assign- 
ments of  leaseholds.  Every  assignee  of  a  lease  has  notice  of  the 
lessee's  covenants,  consequently  no  covenant,  how  absurd  soever, 
could  be  made  by  a  lessee  that  would  not  of  necessity  run  with  the 
land  in  equity,  into  whose  hands  soever  the  land  might  come ;  and 
all  the  decisions  that  have  been  made  by  the  Courts  with  respect  to 
such  covenants  being  collateral  or  in  gross,  would  be  of  no  avail, 
because,  though  no  damages  could  be  recovered  for  breach  of  them, 
yet  the  performance  of  them  could  be  enforced  against  every  as- 
signee of  the  term  as  a  party  necessarily  fixed  with  notice.  So  a 
person  who  had  conveyed  land,  and  subjected  it  to  covenants  in  the 
hands  of  his  vendee,  could  at  once  make  sure  of  his  burthens,  fol- 
lowing it  into  the  hands  of  all  holders  to  whom  it  might  pass,  by 
■taking  the  precaution  of  notifying  the  covenant  in  some  effectual 
though  easy  manner,  as  by  publication  in  some  place  near  the  prem- 
ises, where  the  purchaser  must  needs  *observe  the  announcement  (I). 
The  Court  of  Chancery,  it  was  added,  will  never  interfere  by  way 
of  injunction,  or  in  any  other  manner,  to  enforce  such  covenants, 
when  satisfied  thai  they  could  receive  no  support  or  countenance  at 
law. 

87.  Now  the  distinction  is  not  distinctly  kept  in  view,  that  the 
Court  itself  did  not  deny  the  legality  of  the  covenant  in  the  above 
case,  as  binding  upon  the  covenantor  and  his  representatives, — and 
of  course  it  requires  no  argument  to  prove  that, — but  did  deny  the 
legality  of  the  attempt  to  make  it  run  with  the  land.  The  cove- 
nant being  collateral,  the  law  did  not  bind  the  assignee  by  it  in 
that  character  ;  but  if  equit}'"  give  relief  upon  such  a  covenant,  the 
Court  is  not  "  occupied  in  compelling  persons,  by  way  of  injunc- 

(I)  It  -would  not  be  prudent  to  rely  u]ion  such  an  announcement  as  notice. 
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tion  and  decree,  to  perform  covenants  which  the  law  repudiates,, 
and  for  breach  of  which  no  damages  could  ever  be  recovered,'" 
because  the  covenant  is  a  legal  one,  and  damages  for  the  breach 
of  it  could  be  recovered,  and  therefore  all  that  the  court  of  equity 
does  is  to  support  a  legal  contract,  which  respects  the  land,  against 
the  alienee  of  the  land,  in  a  case  in  which  the  covenant  does  not 
bind  him  at  law.  Can  this  be  done  ?  It  is  said  that  the  case  bears 
no  analogy  to  the  ordinary  case  of  a  purchaser  with  notice  of  a 
prior  agreement  by  the  vendor  to  sell  the  estate  to  another  ;  the 
distinctions  relied  upon  are,  that  the  purchaser  in  that  case  is  act- 
ing against  conscience,  that  he  had  notice  of  a  legal  and  valid  act 
of  the  vendor  ;  whereas,  in  our  case,  the  notice  is  of  an  illegal  at- 
tempt to  bind  the  land.  It  is  remarkable  that  the  strict  analogy 
between  the  cases  should  not  have  presented  itself  to  the  mind  of 
tlie  learned  Judge.  A  covenant  by  a  man  for  himself,  his  heirs  and 
assigns,  to  sell  his  estate  to  another,  even  if  he  have  received  all 
the  purchase-money,  does  not  bind  the  estate  or  the  assignee  of  it 
at  law  ;  in  other  words,  the  covenant  does  not  run  with  the  land, 
but  is  a  mere  personal  covenant,  for  a  breach  of  which  damages 
only  can  be  recovered.  But  in  equity,  where  that  which  is  agreed 
to  be  done  is  considered  as  performed,  the  covenant,  or  a  mere 
agreement  not  under  seal,  and  whether  it  imports  to  bind  the 
assignees  or  not,  will  bind  them,  unless  they  have  a  better  equity  ; 
viz.  have  purchased  the  estate  bona  fide,  and  without  notice.  Upon 
precisely  the  same  principle,  a  valid  legal  covenant,  like  that  in 
Keppell  V.  Bailey,  although  not  running  with  the  land,  may  in 
equity  bind  those  who  acquire  the  land  as  assignees,  if  without 
consideration  or  with  notice.  It  is  a  contract  to  which  equity  may 
give  eflect  by  injunction,  for  there  are  many  cases  in  which  that 
Court  may  enjoin  the  breach  of  a  covenant  by  injunction,  although 
*from  the  nature  of  it,  they  could  not  enforce  it  by  a  specific  per- 
formance. The  difficulty  which  is  started  as  to  collateral  covenants 
in  leases  binding  assignees,  has  never  occurred  in  practice,  because 
from  the  nature  of  them,  they  sound  in  damages,  which  equity 
does  not  profess  to  give,  and  from  the  object  of  them  they  do  not 
admit  of  specific  performance.  It  is  a  mistake  to  suppose  that  such 
covenants  cannot  bind  an  assignee  in  any  case,  or  that  they  must 
all  bind  him  in  every  case  ;  if  they  run  with  the  land  at  law,  the 
assignee  is  bound  under  all  circumstances,  but  it  does  not  follow 
that  equity  will  enforce  them  :  if  they  do  not  run  with  the  land  at 
law,  yet  they  may  be  held  to  bind  the  assignee  in  equity.  The 
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Vice-Chancellor,  in  the  British  Museum  case,  did  not  doubt  that 
the  covenant  there,  although  it  did  not  run  with  the  land,  would  be 
enforced  in  equity  against  the  alienee ;  all  that  he  doubted  was  the  in- 
tention, upon  the  construction  of  the  covenant,  to  restrain  the 
erecting  of  buildings  northwards,  with  a  view  to  the  enjoyment  of 
Southampton  House  ;  and  Lord  Eldon  went  upon  the  change  of  cir- 
cumstances, and  not  upon  the  want  of  jurisdiction,  which  he  ap- 
pears never  to  have  doubted  in  any  of  these  cases  ;  and  yet  the  opin- 
ion of  the  Court  in  Keppell  v.  Bailey  would  strike  at  all  these  cases, 
on  the  ground  that  the  covenant  was  an  illegal  attempt  to  enforce 
restrictions  on  an  alienee  of  land,  which  the  law  does  not  allow. 
Collins  V.  Plumb  and  the  British  Museum  case  prove  that  equity 
will  not  interfere  where  there  would  be  no  damage  to  the  covenantee, 
where  the  change  of  circumstances  would  render  it  inequitable,  or 
where  the  remedy  lies  peculiarly  at  law  from  the  nature  of  the  act  to 
be  done  or  to  be  refrained  from,  and  the  damages  to  result  by  the 
breach. 

88.  My  anxiety  is  only  to  examine  the  important  legal  principles 
laid  down  in  the  above  case.  Upon  the  case  itself,  therefore,  I  shall 
merely  suggest  to  the  learned  reader,  that  the  agreement  (independ- 
ently of  questions  upon  the  Railway  and  Canal  Act),  was  a  legal 
one,  and  the  effect  of  it  was  to  bring  the  business  of  the  furnaces 
partially  into  the  stock  of  the  sub-railway  company,  "  whilst  the 
then  owners,  their  executors,  administrators,  or  assigns,  should  be 
proprietors  or  lessees,  or  occupiers  of  the  furnaces."  To  this  there 
could  be  no  objection,  and  as  the  purchaser  bought  with  notice, 
and  could  have  performed  the  obligation,  he  was  bound  to  do  so, 
and  to  abstain  from  making  a  new  railway  in  order  to  avoid  the 
necessity  of  using  the  old  way.  And  beyond  the  general  principles 
of  a  court  of  equity,  there  was  this  farther  ground,  that  the  pur- 
chaser left  his  vendor  exposed  to  an  action  for  a  breach  of  the 
covenant,  of  which  he  had  notice,  and  which  he  alone  was  enabled 
*to  perform  (I).  There  were  other  points  in  the  case  to  which  I  do 
not  advert,  which  in  the  opinion  of  the  Court  rendered  it  unneces- 
sary to  decide  the  points  which  we  have  been  considering,  and  a 
question  might  perhaps  have  been  raised  upon  the  necessity  of  the 
unity  of  title  to  the  railway  shares  and  the  furnaces. 

89.  In  a  late  case   before   Shadwell,  V.  C.  (m),  which  has  been 

(I)  See  5  Mod.  374;  City  of  London  (?n)  Wliatman  «.  Gibson,  9  Sim.  196; 
<:.  Richmond,  Prec.  Cha.  156  ;  2  Vern.  and  seeHatton  v.  Waddy,  1  Hay.  &  Jo. 
241.  601. 
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reported  since  the  above  observations  were  published,  the  owner  a( 
a  large  piece  of  ground  which  was  laid  out  in  lota  for  building  a: 
row  of  houses,  having  sold  some  of  the  lots,  he  and  the  purchasers 
executed  a  deed  whereby  he  declared  that  it  should  be  a  conditioo 
of  the  sale  of  all  the  lots  that  the  several  proprietors  should  observe 
the  stipulations  in  the  deed.  And  then  the  parties  nautually  cove- 
nanted that  they  and  all  others  who  should  at  any  time  execute  the 
deed  should  observe  certain  rules  in  regard  to  the  houses  to  be  erect- 
ed, and  by  one  they  were  restrained  from  carrying  on  certain  trades 
in  them.  This  restriction  was  held  to  be  binding  in  equity  on  a 
purchaser  with  notice,  although  he  had  not  executed  the  deed,  but 
claimed  derivatively  through  a  purchaser  v/ho  had.  and  it  was  deem- 
ed no  objection  that  the  plaintiff  who  sought  an  injunction  had  not 
himself  executed  the  deed,  as  be  claimed  direct  through  a  purcha- 
ser who  was  considered  to  have  done  so.  The  defendant  insisted 
that  the  restrictions  were  not  in  law  binding  upon  him,  for  that  such 
covenants  were  not  only  void,  as  being  in  restraint  of  trade,  and 
without  mutuality,  and  against  the  policy  of  the  law,  but  were  col- 
lateral and  did  not  run  with  the  land,  and  that  there  was  no  privity. 
The  Vice-Chancellor  observed  that  it  was  quite  clear  that  all  the 
parties  who  executed  the  first  deed  were  bound  by  it,  and  he  saw 
no  reason  why  such  an  agreement  should  not  be  binding  in  equity 
on  the  parties  coming  in  as  devisees  or  assignees  with  notice :  each 
proprietor  was  manifestly  interested  in  preserving  the  general  respect- 
ability and  uniformity  of  the  row.  Whatever  might  be  the  form  of 
the  covenant,  or  whatever  difficulty  there  might  be  in  bringing  an 
action  on  it,  he  thought  there  was  a  plain  agreement  which  a  court 
of  equity  ought  to  enforce,  and  although  no  case  might  arise  at 
law  upon  the  covenant  there  might  be  a  question  on  the  deed  which 
would  demand  the  opinion  of  a  court  of  equity,  and  therefore  he 
granted  an  injunction  to  prevent  the  defendant  from  converting  his 
hou&e  into  a  tavern  contrary  to  the  deed.  This  decision  we  may  ob- 
serve is  fully  warranted  by  the  cases  previous  to  that  of  Keppell  v. 
Bailey. 

*90.  The  real  property  commissioners  propose  that  the  burthert 
6f  all  covenants  entered  into  by  owners  of  land  shall  not,  for  the 
purpose  of  conferring  a  legal  right  of  action,  run  with  the  landy 
reserving  the  jurisdiction  of  equity  to  interfere  by  injunction  or 
otherwise  for  enforcing  the  due  performance  of  such  covenants  ire 
all  cases  in  which  such  courts  may  deem  it  proper  so  to  do,  bufi 
that    all   such  covenants    may  remain  binding   as  personal  obliga-' 
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tions,  and  of  the  nature  of  specialties  (n).  It  would  be  better 
perhaps  to  leave  the  law  as  it  stands  than  thus  to  alter  it.  An 
attempt  at  legislation  on  this  head  would,  I  fear,  lead  to  grave 
difficulties,  which  may  readily  be  avoided  by  a  steady  adherence 
to  principle  in  judicial  decisions  on  the  subject. 

91.  Mr.  Preston  (o)  observes,  that  purchasers  in  general  attach 
more  value  to  covenants  for  title  than  they  are  worth.  Consider- 
ing the  property  of  parties,  the  chance  of  eventual  insolvency, 
&.C.,  covenants  rarely  produce  the  benefit  which  is  expected  from 
them,  and  when  the  property  is  subdivided  by  sales,  it  seems  to 
follow  from  a  maxim  of  law,  that  the  purchasers  lose  the  benefit 
of  the  former  covenants,  on  the  ground  that  the  remedy  cannot 
be  apportioned,  or  in  more  correct  terms,  the  covenantor  cannot  be 
subjected  to  several  actions.  Thus,  where  a  man  sells  two  farms 
to  A,  and  covenants  with  him,  his  heirs,  and  assigns,  and  one  of 
these  farms  is  sold  by  A  to  B,  B  can  never  sue  on  this  covenant, 
since  it  would  subject  the  covenantor  to  several  actions. 

92.  The  better  opinion  however  seems  to  be,  that  an  alienee  of 
one  of  the  estates  could  maintain  covenant  against  the  covenantor 
where  the  covenants  run  with  the  land,  and  as  such,  an  action 
would  lie  either  for  damages,  which  would  be  measured  by  the  loss 
of  the  assignee,  as  far  as  he  might  he  entitled  to  recover  it  under 
the  covenant,  or  for  an  act  to  be  done,  e.  g.  further  assurance, 
which  might  properly  be  confined  to  the  particular  proportion  of 
the  property.  It  does  not  seem  that  any  injustice  would  arise  by 
suffering  several  covenants  to  lie,  although  it  might  expose  the 
covenantor  to  inconvenience,  whereas  the  denial  of  the  right  to 
each  assignee  might  lead  to  positive  injustice,  or  if  not,  to  greater 
inconvenience  on  their  part  (p)  (1). 

(ji)  Third  Report,  55,  56.  Twynam  v.  Pickard,   2  Barn.    &  Aid. 

(0)  Abstracts,  vol.  iii.  57,  58.  105  ;  Merceron  v.   Dowson,    5  Barn.   & 
(p)  See   Hare  ».  Cator,    Coop.    766;     Cress.  481 ;  Curtis  zi.  Spitty,  1  Bing.  N. 

Stevenson  v.   Lambard,    2    East,    575 ;     C.  756. 

(1)  Where  a  covenant  running  with  the  land,  is  divisible  in  its  nature,  if  the 
entire  interest  in  different  parcels  of  the  land  passes  by  assignment  to  separate 
individuals,  the  covenant  will  attach  on  each  parcel  jjro  tanto.  Astor  v.  Miller,  2 
Paige,  68.  The  assignee  of  an  undivided  moiety  of  leasehold  premises,  can 
maintain  an  action  in  his  own  name  upon  a  covenant  of  warranty  contained  in 
the  original  lease.     Van  Home  v.  Crain,  1  Paige,  455. 
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^SECTION  IL 


TO    WHAT    ACTS    COVENANTS    FOR    TITLE    EXTEND. 


2.  Five  distinct  covenants. 

3.  Covenani  where  the  seller  has  a  pow- 

er. 
6.  Do  not  extend  to  tortious  evictions. 

6.  Unless  the  party  is  nanied. 

7.  Or  the  seller  himself  assert  his  title. 

8.  Or   the   covenant   embrace  pretended 

claims. 

9.  General  covenant  with  an  exception. 

10.  Suit  in  equity  a  disturbance. 

11.  JerrittY.   Weare. 

12.  Observations  upon  it. 

13.  Covenant  for  right  to  convey  extends 
to  capacity  to  grant. 

14.  20.   Whose  entry  is  a  breach   where 

the  covenant  is  against  persons 
claiming  by  the  means,  title,  S^c.  of 
covenantor. 

15.  Or  by,  from,  or  under  him  :  dower- 

16.  Or  by  or  through  his  acts  or  means  : 


18 


21 


22 


act  not  proceeding  from  covenantor. 
Appointee  a  person    claiming   under 

covenantor. 
Quit-rents  incident   to  tenure  within 

general  covenant. 
Arrear  by  default  :  Howes  v.  Brush' 

field. 

23.  Observations  upon  it. 

24.  Default  includes  persons   ivhom    th^ 

covenantor  might  have  barred :  La- 
dy Cavan  v.  Pulteney. 

25.  Observations  on  the  two  last  cases. 

26.  Arrear  of  land  tax, 

27.  Covenajit    by    trustee :  permitted  or 

stiffered,  or  been  party  or  ptrivy  to. 

Default  does  not  include  persons  whom 
covenantor  had  not  the  power  to  bar  .• 
Woodhouse  v.  Jenkins. 

Covenant  confined  to  the  estate  con- 
veyed. 


29 


30 


1.  It  hath  ah^eady  been  observed  (o),  that  the  covenants  usually 
entered  into  by  a  vendor  seised  of  the  inheritance,  are,  1st,  that 
he  is  seised  in  fee  :  2dly,  that  he  has  power  to  convey:  3dly,  for 
quiet  enjoyment  by  the  purchaser,  his  heirs  and  assigns  :  4thly, 
that  the  land  shall  be  holden  free  from  incumbrances  :  and  lastly, 
for  further  assurance  (1). 

2.  The  five  covenants  are  several  and  distinct,  but  the  first  and 
second  of  them  are  synonymous  (2)  ;  for  if  a  man  be  seised  in  fee, 

(«)  Supra,  ch.  13,  s.  3. 


(1)  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32,  Ch.  26,  \  46  et  seq.  and 
notes. 

(2)  Marston  v.  Hobbs,  2  Mass.  437,  Per  Parsons  Ch.  J. ;  Slater  v.  Rawson,  1 
Mctcalf,  4.50  ;  Willard  v.  TwitcheU,  1  N.  Hamp.  177.  But  see  Triplett  v.  Gill,  7 
J.  J.  Marsh.  436. 
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he  has  the  power  to  sell  (b).  But  the  converse  of  this  prop- 
osition is  not  universally  true  (c). 

3.  A  man  having  merely  a  power  to  appoint  an  estate,  cannot 
be  said  to  be  seised  in  fee  of  the  estate,  although  he  has  a  right  to 
convey :  and  accordingly,  in  cases  of  this  nature,  it  is  usual  to 
*ornit  the  first  covenant,  and  to  insert  a  covenant  that  the  power 
was  well  created,  and  is  not  suspended  or  extinguished. 

4.  Covenants  for  title  are  either  general  and  unlimited,  extend- 
ing to  the  acts  of  all  the  world,  or  limited  and  restricted  to  the 
acts  of  certain  persons  named  in  the  deed;  and  under  this  branch 
of  our  subject  we  may  consider,  1st,  to  what  and  against  whose 
acts  general  and  limited  covenants  extend:  2dly,  in  what  cases 
restrictive  words  shall    or   shall    not    extend   to  all  the  covenants 

'in  the  deed  :  and  3dly,  to  what  remedy  a  purchaser  is  entitled 
under  covenants  for  the  title,  in  case  he  is  evicted,  or  the  title 
prove  bad. 


5.  First  then,  although  covenants  are  general  and  unlimited, 
and  are  not  restricted  to  the  acts  of  persons  claiming  lawfully,  yet 
it  is  now  settled  (^d),  although  the  contrary  was  formerly  holden  (e), 
that  such  a  covenant  shall  not  extend  to  a  tortious  eviction,  but  lo 
evictions  by  title  only  (1)  ;   because  the  law  itself  defends  every  one 

(6)   Nervin    v.   Munns,    3    Lev.    47  ;  was  not  decided,  but  a  distinction  was 

Browning  v.  Wright,  2  Bos.  &  Pul.  13.  taken  between  express  and  iinplied  cove- 

(c)  See  4  Cruise's  Dig.  78,  s,  30.  nants. 

(^d)  Dudley  v.  FoKott,  3  Term  Rep.         (e)  Mountford  v.  Catesby,  Dy.  328  a. 

584.     See  Dy.  238  a,  marg.;  and  Crosse  See  1  Ro.  Abr.  430,  pi.  12  ;  Shep.  Touch. 

V.  Yoiing,  2  Show.  425,  and  the  cases  166,  170;  Anon.  1  Freom.  4-50,  pi.  612; 

cited  in  the  note  to  3  Term  Rep.  -587  ;  Anon.  2  Ventr.  46  ;  Anon.  Loft.  460. 
in  some  of  wliich,   however,  the  point 

(1)  Ellis  V.  Welch,  6  Mass.  246,  2o2 ;  Per  Spencer  J.  in  Greenby  v.  WUcocks, 
2  John.  4 ;  Per  Kent  Ch.  J.  in  Folliard  v.  Wallace,  2  John.  402  ;  Kent  v.  Welch, 
7  John.  2o9  ;  Sedgwick  r.  HoUenback,  7  John.  376  ;  Van  Slyck  v.  Kimball,  8 
John.  198;  Vanderkarr  v.  Vanderkarr,  11  John.  122;  Twambly  i:.  Henley,  4 
Mass.  442  ;  Hamilton  v.  Cutts,  4  Mass.  352  ;  Mitchell  v.  Warner,  5  Conn.  497  ; 
Duvall  V.  Craig,  2  Wheaton,  45,  61 ;  Yancy  v.  Lewis,  4  Hen.  &  Munf.  390  ;  Fow- 
ler y.  Poling,  6  Barbour  Sup.  Ct.  Rep.  165;  Sterling  v.  Peet,  14  Conn.  245  ; 
Loomis  V.  Bedel,  UN.  Hamp.  74;  Beebe  v.  Swartwout,  3  Gilman,  162  ;  Rantin 
V.  Robertson,  2  Strobh.  366 ;  Davis  v.  Smith,  5  Geo.  274  ;  Witty  v.  Hightower, 
12  Smedes  &  Marsh.  478  ;  Naglee  v.  IngersoU,  7  Barr,  185  ;  Simpson  y.  Hawkins, 
1  Dana,  306  ;  Kelly  v.  Dutch  Church,  2  Hill,  105  ;  2  Greenl.  Ev.  §  244.  The 
covenants  for  quiet  enjoj^ment,  and  of  general  warranty,  require  the  assignment 
of  a  breach  by  a  speciiic  ouster,  or  eviction,  by  a  paramount  legal  title.  4  Kent, 
(6th  ed.)479;  Clark  v.  M'Anulty,  3  Serg.  &  Rawle,  364;  Jones  v.  Agnew,  1 
Ham.  (Ohio,)  389;  Rickert  v.  Snyder,  9  Wendell,  416;  Prcscott  y.  Trueman,  4 
Mass.  627  ;  Poilard  v.  Dwight,  4  Cranch,  421  ;  Boothbay  i\  Hathaway,  20  Maine, 
251.  But  to  authorize  a  recovery  by  a  grantee  upon  the  covenants  of  Avarranty, 
an  eviction  by  legal  process  is  not  necessary.  He  may  surrender  possession  to 
the  rightful  owner  ;  and  that  will  be  a  sufficient  ouster  to  entitle  hLn  to  his  ac- 
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against  a  wrongful  entry;  and,  therefore,  if  a  purchaser  be  dis- 
turbed in  his  possession  by  a  person  having  no  title,  he  has  a 
remedy  at  law  against  the  wrong  doer ;  and  if  he  be  legally 
evicted,  he  may  recover  against  the  vendor,  in  an  action  on  the 
covenant.  Lord  C.  J.  Vaughan  (f)  adduces  the  four  following 
reasons  why  the  covenants  should  not  extend  to  tortious  evictions  : 

1,  It  is   unreasonable,  as    the   vendor  cannot    prevent    the    entry  ; 

2,  the  vendee  has  his  remedy  against  the  wrong-doer,  and  there- 
fore ought  not  to  charge  an  innocent  person  ;  3,  the  vendee  would 
have  a  double  remedy  for  the  same  injury  ;  4,  it  might  open  a  door 
to  fraud,  for  the  purchaser  might  secretly  procure  a  stranger  to  make 
a  tortious  entry,  that  he  might  charge  the  covenantor  with  an  action 
(1 ).  And  there  is  a  case  in  the  Year  Books,  in  the  reign  of  Hen.  8, 
where  the  question  was,  whether  a  general  covenant  in  a  lease 
should  extend  to  an  eviction  by  one  who  had  no  right.  Englefield 
said,  that  he  should  not  have  a  writ  of  covenant  against  his  lessor 
when  he  is  ousted  by  tort,  for  there  is  no  mischief,  because  he 
may  have  a  writ  of  trespass,  or  an  ejectione  Jirmce  against  the 
person  who  ousted  him  ;  but  if  he  was  ousted  by  one  who  had  a 
title  paramount  against  whom  he  could  have  no  relief,  then  he 
*may  have  a  writ  of  covenant  against  his  lessor,  Q^uodfuit  concessum 
per  ijlusieurs  (jL^)  (2). 

6.  But    where    a   vendor  covenants    to   indemnify    a    purchaser 

(/)  Vavigh.  122.  {g)  T.  26  H.  8,  pi.  11. 

tion.  Fowler  v.  Poling,  6  Barbour  Sup.  Ct.  E,ep.  165  ;  Hamilton  v.  Cutts,  1 
Mass.  31:9  ;  Stone  v.  Hooker,  9  Cowen,  154  ;  Greenvault  v.  Davis,  4  HUl,  6447 
Sterling  v.  Peet,  14  Conn.  245 ;  Loomis  v.  Bedel,  UN.  Hamp.  74  ;  Pitkin  v.  Lea- 
vitt,  13  Vermont,  379  ;  Smith,  v.  Shephard,  15  Pick.  149  ;  Sprague  v.  Baker,  6 
Mass.  586  ;  Mitchell  v.  Warner,  5  Conn.  521  ;  Booth  v.  Starr,  5  Day,  282  ;  Big- 
gus  V.  Bradley,  1  M'Cord,  500  ;  2  Greenl.  Ev.  §244.  But  in  case  the  grantee 
surrenders,  or  siitfers  the  possession  to  pass  from  him  without  a  legal  contest,  he 
takes  iipon  himself  the  burthen  of  showing,  that  the  person  who  entered,  had  a 
legal  title  paramount  to  that  of  his  grantor.  Fowler  v.  Poling,  and  the  other 
cases  above  cited.  Edmonds,  J.  in  the  above  case  of  Fowler  v.  Poling,  notes  a 
difference  between  an  eviction  under  a  covenant  for  quiet  enjoyment,  and  one  un- 
der a  covenant  of  warranty,  holding,  that  the  former  covenant  relates  only  to  the 
possession,  and  the  eviction  is  merely  required  to  be  of  lawful  right,  while  the  lat- 
ter relates  to  the  title,  and  the  eviction  must  be  not  only  by  lawful  right,  but  by 
paramount  title.  6  Barbour  Sup.  Ct.  Kep.  170,  171.  See  Waldron  i'.  M'Carty, 
3  John.  471  ;  Kortz  v.  Carpenter,  5  John.  120 ;  AVhitbeck  v.  Cook,  15  John.  483 ; 
Webb  V.  Alexander,  7  Wendell,  281  ;  Grist  v.  Hodges,  3  Dev.  200;  2  Greenl. 
Ev.  §243. 

(1)  See  Davis  v.  Smith,  5  Geo.  274. 

(2)  See  cases  cited  in  note  (1)  above.  But  the  covenant  of  warranty  is  not 
broken  by  the  fact  that  a  third  person  is  in  possession  of  the  land  at  the  time  of 
making  tlie  deed,  and  has  afterwards  acquired  a  title  to  the  land  by  force  of  the 
statute  of  limitations  ;  the  covenantee  having  suffered  it  by  his  own  laches,  in 
not  sooner  recovering  possession  from  said  third  person.  Phelps  v.  Sawyer,  1 
Aiken,  150. 
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against  a  particular  person  by  name,  there  the  covenant  shall  ex- 
tend to  an  entry  by  that  person,  be  it  by  droit  or  tort,  for  it  is  to 
be  presumed  that  such  person  had  an  interest  (h). 

7.  And  where  the  covenantor  himself  does  any  act  asserting  a 
title,  it  will  be  a  breach  of  the  covenant,  although  he  covenanted 
against  lawful  disturbances  only,  and  the  act  done  by  him  was 
tortious,  and  might  be  the  subject  of  an  action  of  trespass  («),  (1),  and 
if  the  covenant  extends  to  his  heirs  or  executors,  the  rule  equally 
applies  to  them  (k).  Thecontrary,  however,  was  formerly  holden(/). 
It  must,  nevertheless,  be  an  act  asserting  a  title  ;  therefore,  if  the 
seller  went  on  the  estate  to  sport,  the  purchaser  could  not  maintain 
covenant  (?/i) ;  nor  would  an  entry  for  the  purpose  of  personally 
assaulting  the  purchaser  be  a  breach  of  covenant  (n). 

8.  So  a  covenant  against  all  claiming  or  pretejidmg  to  claim  any 
right  extends  to  a  tortious  eviction  (o)  (:2). 

9.  And  where  a  general  covenant  is  made  a  limited  one  by  an 
exception,  the  exception  will  be  strictly  construed  ;  as  where  the 
exception  in  a  covenant  for  quiet  enjoyment  was  of  the  Queen 
(who  had  the  reversion  in  fee),  her  heirs  and  successors,  existen- 
tibus  regibus  vel  reginis  Anglia,  an  eviction  by  her  patentee  was 
held  to  be  a  breach  of  the  covenant  and  not  within  the  excep- 
tion (p). 

10.  And  whatever  opinion  may  anciently  have  been  enter- 
tained (jq),  it  is  now  clear,  that  a  suit  in  equity,  by  which  the 
purchaser  is  disturbed,  is  within  a  covenant  for  quiet  enjoyment 
against  disturbances  generally  (r)(3).  It  is,  however,  customary  to 
expressly  extend  covenants  for  title  to  equitable  charges,  disturb- 
ances, he. 

(A)  Foster  v.  Mapes,  Cro.  Eliz.    212  ;  (m)  See  Seddon  v.  Senate,  13  East,  72. 

Hob.  35;    1  Ro.  Abr.  430,  pi.  13.     See  (n)  Penn  v.  Glover,  Cro.  Eliz.  421. 

Hayes  y.  Bickerstaff,  Yaugh.  118  ;  Xash.  (o)  Chaplain   v.   Southgate,   10  Mod. 

t'.  Palmer,  o  Mau.  &  Sehv.  374.     Fowle  384  ;  Com.  230 ;    Perrv  r.    Edwards,    1 

v.  Welsh,  1  Barn.  &  Cress.  29  ;  2  Dowl.  Str.  400. 

&  Ilyl.  133.  (p)  Woodroff  1'.  Greenwood,  Cro.  Eliz. 

(i)  Llovd  V.  Tomkies,  1  Term  Eep.  517- 

671;  Cross  ».  Young,  2  Show.  425  ;  S.  (5)  Selbvt'.  Chute,Mo.  859;  1  Brownl. 

C.  MS.  23  ;  Winch,  116  ;   1  Ro.  Abr.  430,  p.  15  ; 

(/c)  Forte  v.  Yine,  2  Ro.  Rep.  19   (2d  and  see  3  Leo.  71,  pi.  109. 

BLufhber).  (/•)  Calthorp    v.  Hayton,  2  Mod.   54; 

(/)  Davie  v.   Sacheverell,  I  Ro.  Abr.  Hunt  v.  Danvers,  T.  Ravm.  370. 
429,  pi.  7. 

(1)  Sedgwick  v.  Hollenback,  7  John.  376;  Dyett  t\  Pendleton,  8  Coweu,  727; 
S.  C.  4  Cowen,  581. 

(2)'  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  Yol.  4,  Tit,  32,  eh.  26,  §56,  §57. 
(3)  Martin  v.  Martin.  1  Dev.  413. 
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11.  In  a  case  where  the  seller  covenanted  generally  that  he  was 
seised  in  fee,  without  any  condition,  &,c.  or  any  other  estate^ 
*matter,  cause,  restraint,  or  thing  whatsoever,  wherehy  to  alter, 
bar,  change,  charge,  burthen,  impeach,  incumber,  or  determine 
the  same,  and  bad  good  right  to  convey  the  same  ;  it  appeared 
that  the  lady  of  the  manor  had  actually  demised  a  small  part  of 
the  land  sold  for  ninety-nine  years,  determinable  on  lives,  and  the 
lessees  had  entered  and  continued  to  enjoy  the  estates.  It  was 
held  that  the  leases  were  made  by  mistake,  and  did  not  amount 
to  a  disseisin,  and  that  the  covenant  did  not  extend  to  the  leases. 
It  was  asked,  what  can  a  man  be  supposed  to  covenant  against 
beyond  the  validity  of  the  title  ?  and  most  assuredly  not  against 
these  surreptitious  pocket  leases.  The  action  of  covenant,  it  was 
added,  only  extended  to  the  consequence  of  legal  acts,  and  the 
reason  is  to  be  found  in  the  case  of  Hayes  v.  BickerstafF,  that  the 
law  shall  never  judge  that  a  man  covenants  against  the  wrongful 
acts  of  strangers  (s). 

12.  It  will  be  observed,  that  the  leases  were  accompanied  with 
actual  possession  by  the  lessees,  who  had  expended  money  on  the 
property.  They  were  therefore  within  the  covenants,  and  unless 
the  covenants  were  held  to  extend  to  them,  general  covenants  for 
title  would  be  waste  paper. — They  are  always  intended  to  guard 
against  a  title  adverse  to  the  covenantor's,  although  it  may  not  be 
a  lawful  title.  Clearly  the  leases  were  a  charge  on  the  property 
at  the  time  of  the  conveyance,  and  an  ejectment  at  all  events  was 
necessary  to  dispossess  the  lessees.  They  therefore  were  an  in- 
cumbrance within  the  covenant.  It  is  not  like  the  case  of  inter- 
ruptions, subsequently  to  the  conveyance,  by  persons  not  claiming 
lawfully.  The  case  was  argued  upon  much  higher  grounds,  and 
this  probably  led  the  Court  not  to  give  due  weight  to  the  above 
simple  view  of  it, 

13.  A  covenant  for  right  to  convey  extends  not  only  to  the  title 
of  the  covenantor,  but  also  to  his  capacity  to  grant  the  estate  (I). 

(s)  Jerritt  v.  Weare,  3  Price,  575. 

(1)  See  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32,  ch.  20,  ^i8,  §4,9,  §50  ; 
ante,  709,  in  note.  A  seisin  in  fact,  though  obtained  tortiously,  is  sufficient  to 
satisfy  the  covenant  of  seisin.  Marston  v.  llobbs,  2  Mass.  439  ;  TAvambly  », 
Henley,  4  Mass.  441 ;  Bearce  v.  Jackson,  4  Mass.  408  ;  Griffin  v.  Fairbrother,  I 
Fairf.  "95;  Boothbay  v.  Hathaway,  20  Maine,  251;  Willard  r.  Twitchell,  1  N. 
Hamp.  177.  This  i^osition  is,  however,  questioned,  in  Richardson  v.  Dorr.  5  Ver- 
mont, 21,  and  in  Lockwood  v.  Sturdevant,  6  Conn.  385.  It  is  held,  in  Vermont, 
that  a  covenant  in  a  deed  of  land,  that  the  grantor  "is  well  seised  in  fee  simple, 
and  has  good  right  to  bargain  and  sell  the  preniises,"  imports  a  covenant  of  title- 
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Therefore,  where,  upon  a  conveyance  by  a  man  and  his  wife,  the 
husband  covenanted  that  they  had  good  right  to  convey  the  lands, 
and  the  wife  was  under  age,  the  covenant  was  adjudged  to  be 
broken  (t)  (1). 


14.  In  respect  to  the  persons  against  whose  acts  limited  cove- 
nants will  extend,  it  seems  that  a  covenant  for  quiet  enjoyment 
against  A  and  any  other  person  by  his  means,  title  or  procure- 
ment, is  broken  by  the  entry  of  a  person  in  whose  name  A  pur- 
chased jointly  with  his  own  name  (u)  (2). 

*15.  In  this  case  Mr.  Justice  Doddridge  put  many  cases.  If  a 
tenant  in  tail  to  whom  the  estate-tail  was  made,  makes  an  estate 
.  and  covenants  as  before,  and  the  issue  ousts  the  covenantee,  the 
covenant  is  broken,  because,  being  his  purchase,  the  descent  to 
bis  issue  is  by  his  means,  although  not  by  his  title.  But  if  the 
issue  make  an  estate  and  covenant,  and  the  issue  of  the  issue 
enter,  it  is  not  broken,  because  they  are  not  in  by  his  means,  but 
by  descent.  But  if  there  be  a  lessee  for  life,  remainder  over,  and 
the  lessee  make  an  estate  and  covenant,  and  die,  and  he  in  re- 
mainder enter,  it  is  not  broken,  because  he  is  in  by  the  feoffor,  not 
by  the  lessee.  But  if  a  man  enfeoff  upon  condition  to  be  enfeoffed 
for  life,  remainder  over,  there  it  shall  be  otherwise,  because  by  his 
procurement  and  means  ;  et  sic  de  similibus. 

16.  So  if  A  covenant  tor  quiet  enjoyment  against  all  claiming 
by,  from  or  under  him,  a  claim  of  dower  by  his  wife  is  within  the 
covenant  (3)  ;  but  otherwise,  if  the  mother  of  A  claim  her  dower, 
because  she  does  not  claim  by,  from  or  under  him  (r). 

17.  But  it  has  been  held  that  the  word  acts  imports  something 
done  by  the  person  against  whose  acts  the  covenant  is  made  ;  and 
the   word   means  has   a  similar  import,  something  proceeding  from 

{t)  Nash  r.  Ashton,  Sir  Tho.  Jones,  Cro,  Jac.  657  ;  See  Williams  v.  Burrell, 
195.  1  Mann,  &  Gra.  X.  1,  402,  a  warranty. 

(ti)  Butler  V.  Swinnerton,  Palm.  339  ,•         (x)  (iodb.  333  ;  Palm.  340. 

Catlin  V.  Hurlburt,  3  Vermont,  407  ;  Pierce  v.  Jackson,  4  Vermont,  253.  So  of 
a  covenant  that  he  "is  seised  of  an  indefeasible  estate  in  fee  simple."  Garfield », 
Williams,  2  Vermont,  327. 

(1)  See  Lockwood  v,  Sturdevant,  6  Conn.  373  ;  Beckwith  v.  Marryman,  2  Da- 
na, 371. 

(2)  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32,  ch.  26,  §78,  §79. 

(3)  An  inchoate  right  of  dower  is  an  existing  incumbrance  on  land,  and  not  a 
ttiere  possibility  or  contingency  ;  Porter  v.  Xoyes,  2  Greenl.  22  ;  and  it  is  a  breach 
of  the  covenant  against  incumbrances  ;  Shearer  v,  Kanger,  22  Pick.  447  ;  Baruett 
«.  Gaines,  8  Alabama,  373. 
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the  person  covenanting  ;  therefore,  where  a  man  holding  under  a 
lease  which  contained  a  power  of  re-entry  in  case  a  particular  act 
should  be  done,  made  an  under-lease,  in  which  he  covenanted  for 
quiet  enjoyment  without  any  interruption  by  him,  or  by  or  through 
his  acts  or  means,  and  this  lessee,  in  alleged  ignorance  of  the  terms 
of  the  original  lease,  underlet  the  estate,  and  the  under-lessee 
committed  the  act  which  gave  to  the  original  lessor  a  right  of 
entry,  which  be  accordingly  exercised,  the  eviction  was  held  not 
to  be  within  the  covenant,  for  it  was  not  produced  by  anything 
proceeding  from  the  covenator,  but  from  the  person  in  possession 
of  the  premises  (y). 

18.  A  covenant  for  quiet  enjoyment  against  A,  or  any  person 
claiming  under  him,  extends  to  a  person  deriving  title  under  an 
appointment  made  by  A,  by  virtue  of  a  power,  in  the  creation  of 
which  he  concurred,  although  the  estate  did  not  move  from  A,  and 
the  estate  of  the  appointee  is,  according  to  the  general  rule,  con- 
sidered as  limited  to  him  by  the  deed  creating  the  power. 

19.  This  was  settled  in  the  case  of  Hurd  v.  Fletcher  (^z).  Sir 
John  Astley  and  his  wife  levied  a  fine  of  her  estate  to  the  use  of 
Sir  John  for  life,  with  power  of  leasing  ;  remainders  over,  with  a 
*joint  power  of  revocation  to  Sir  John  and  Lady  Astley.  They 
exercised  this  power,  and,  subject  to  the  husband's  life-estate,  and 
power  of  leasing  and  other  uses,  which  afterwards  determined, 
limited  the  estate  to  Lord  Tankerville  in  tail.  Sir  John  afterwards 
granted  a  lease  not  warranted  by  the  power,  and  covenanted  for 
quiet  enjoyment  by  the  lessee,  without  any  interruption  by  him,  or 
any  person  or  persons  claiming,  or  to  claim  by,  from  or  under  him. 
Lord  Tankerville's  remainder  in  tail  having  fallen  into  possession, 
he  evicted  the  lessee  on  account  of  the  defective  execution  of  the 
power,  whereupon  the  lessee  brought  an  action  against  Sir  John's 
executors  ;  and  it  was  holden,  that  Sir  John  was  a  necessary  party 
to  the  second  declaration  of  uses  ;  and,  therefore.  Lord  Tankerville 
claimed  under  him,  and  the  eviction  was  within  the  covenant. 

20.  It  may  be  proper  to  mention,  that  the  case  of  Butler  v. 
Swinnerton,  which  (to  borrow  an  expression  of  Lord  Kenyon's)  is 
the  magna  charta  of  the  liberal  construction  of  covenants  for  title, 
is  also  stated  in  Shep.  Touch.  171,  which  goes  on  to  state,  "and 
so  it  is  also,  if  A  purchase  land  of  JS,  to  have  and  to  hold  to  A  for 
life,  the  remainder  to  C  the  son  of  A  in  tail,  and  after  A  doth  make 

(y)  Spencer  v.  Marriott,  1  Barn.  &  (;)  Dougi.  43  ;  see  Evans  v.  Yaughau, 
Cress.  457  ;  2  DowL  &  Ry.  665.  4  Barn.  &  Cress.  261 ;  6  Dowl.  &  RvL 

349. 
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a  lease  of  this  land  to  D  for  years,  and  doth  covenant  for  the  quiet 
enjoying,  as  in  the  last  case,  and  then  he  dieth  ;  and  then  C  doth 
oust  the  lessee  ;  in  this  case  this  was  held  to  be  no  breach  of  the 
cov^enant ;"  and  for  this  position,  Swan's  case,  M.  7  and  8  Eliz.  is 
cited,  and  no  reference  is  made  to  any  other  report  of  the  case. 
Now  this  case,  as  it  stands  in  Shep.  Touch,  (a  book  of  acknowledged 
authority),  is  in  direct  opposition  to  the  decision  in  Butler  v.  Swin- 
nerton  ;  but  from  other  reports  of  Swan's  case  («),  it  appears  that 
there  was  no  actual  covenant  in  the  lease,  but  merely  a  covenant 
in  law  on  the  words  "  concessit  et  dimisit,''  and  therefore  the 
Judses  thought  the  action  did  not  lie,  because  the  covenant  deter- 
mined  with  the  estate  of  the  lessee  (b). 

21.  A  covenant  for  quiet  enjoyment,  quietly  and  clearly  ac- 
quitted of  and  from  all  grants,  &c.  rents,  rent-charges,  &z;c.  what- 
soever, has  been  holden  to  extend  to  an  annual  quit-rent  [)ayable 
to  the  lord  of  the  manor,  a7id  incident  to  the  tenure  of  the  lands 
sold,  although  there  was  no  arrear  of  the  rent  due  (c)  (1). 

22.  A  covenant  for  quiet  enjoyment  against  any  interruption  of, 
from  or  by  the  vendor  or  his  heirs,  or  any  person  whomsoever, 
legally  or  equitably  claiming,  or  to  claim  any  estate,  &;c.  in  the 
premises,  by,  from,  under  or  in  trust  for  him  or  them,  or  by,  through 
*or  with  his  or  their  acts,  means,  default,  privity,  consent  or  pro- 
curement, was  adjudged  to  extend  to  an  arrear  of  quit-rent  due  at 
the  time  of  the  conveyance,  although  it  was  not  shown  that  the 
rent  accrued  due  during  the  time  the  vendor  held  the  estate.  For 
the  Court  said,  if  it  were  in  arrear  in  his  lifetime,  it  was  a  con- 
sequence of  law,  that  it  was  by  his  default ;  that  is,  by  his  default 
in  respect  of  the  party  with  whom  he  covenants  to  leave  the  estate 
unincumbered  (rf). 

2o.  In  this  case  it  was  argued  by  the  counsel  for  the  vendor, 
and  apparently  on  very  solid  grounds,  that  to  make  the  vendor 
liable  to  the  arrear  of  this  rent,  under  his  covenant,  would  be  tan- 
tamount to  a  decision  that  the  covenant,  although  limited,  should 
extend  to  the  acts  of  all  the  world.  The  clear  intention  of  the 
parties  was,  that  the   vendor  should  covenant  against  his   own  acts 

(a)  Mo.  74,  pi.  204  ;  Dv.  257,  pi.  13  ;  (c)  Hammond  r.  Hill,  Com.  180. 

Bemll.  138,  pi.  208  ;  ami  And.  12,  pi.  2.5.  (</)  Howes  v.  Brushlield,  3  East,  491. 

(6)  See  Baker  v.  Harris,  9  Adol.  &  Ell.  See  and  consider  Lord  Alvanley's  judg- 

532  ;  and  see  8  &  9  Yict.  c.  106,  s.  4  ;  ment  in  Hesse  v.  Stevenson,  3  Bos.  & 

supra,  ch.  11,  s.  6.  Pvrll,  565. 

(1)  See  New  York  Corporation  v.  Cushman,  10  John.  96. 
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only  ;  and  yet  it  should  seem  that  the  argument  of  the  Court  would 
apply  as  well  to  a  mortgage,  or  any  other  incumbrance  created  by 
a  prior  owner,  as  to  an  arrear  of  quit-rent,  in  payment  of  which  a 
former  occupier  made  default. — The  reader  should  be  cautious  how 
he  applies  this  decision  to  cases  arising  in  practice,  as  it  may  lead 
him  to  draw  conclusions  not  authorized  by  prior  decisions. 

24.  We  should  be  careful  to  distinguish  the  foregoing  case  from 
that  (e),  where  the  lessor,  reciting  that  he  was  seised  of  an  estate  of 
freehold  and.  inheritance  in  the  estate,  covenanted  for  quiet  enjoy- 
ment against  himself,  his  heirs,  h,c.  or  any  other  person  or  persons 
lawfully  claiming  by,  from  or  under  him,  &;c.  or  by  or  through  his, 
their  or  any  of  their  acts,  means,  default  or  procurement.  The 
lessees  were  evicted  by  the  remainder-man  under  a  settlement,  and 
it  appeared  that  the  lessor  could  have  obtained  the  fee-simple  by 
suffering  a  recovery.  Lord  Rosslyn  considered  it  to  be  clear,  that 
on  eviction  by  any  person  claiming  paramount  to  the  lessor,  they 
must,  upon  that  eviction,  have  under  the  covenant  in  the  leases 
satisfaction  from  his  assets.  The  ground  of  this  opinion  must  have 
been,  that  the  eviction  was  owing  lo  the  default  of  the  lessor,  in 
not  suflJering  a  recovery.  He  assumed  to  be  tenant  in  fee,  and  the 
nature  of  his  title  rested  in  his  own  breast ;  whether  the  default 
arose  from  fraud  or  negligence  was  to  the  lessees  immaterial. 

25.  The  act  required  to  make  good  the  title  was  within  the 
compass  of  his  own  estate  and  within  his  own  power,  therefore 
the  omission  to  do  it  was  a  default  by  him  within  the  limit  of  a 
covenant  strictly  restrained  to  his  own  acts,  and  he  assumed,  as 
*far  as  his  own  acts  or  defaults  extended,  to  be  seised  in  fee.  In 
Howes  V.  Brushfield,  the  seller  assumed  in  like  manner  to  be 
seised  free  from  incumbrances,  but  he  did  not  assume  to  be  en- 
titled free  from  incumbrances  by  whomsoever  created  ;  the  two 
cases  would  have  been  similar  had  it  not  been  in  the  seller's  own 
power  to  have  suffered  the  recovery  in  Cavan  v.  Pulteney.  If  a 
third  party's  concurrence  had  been  necessary,  which  the  seller 
must  have  purchased,  and  that  had  been  deemed  obligatory  upon 
hjm  within  his  covenant,  then  the  case  would  have  been  the  same 
as  Howes  v>  Brushfield. 

26.  A  covenant  simply  for  quiet  enjoyment  without  any  let,  suit, 
&:c.  of  or  by  the  Covenantor,  his  heirs  or  assigns,  or  any  other  per- 
son or  persons  lawfully  claiming  or  to  claim  by,  from,  or   under   him 

(e)  Lady   Cavan  v,  Pulteney,  2  Yes.  jun.  o44.  See  Reg.  Lib.E.  1799,  fo.  816. 
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or  them,  of  course  does  not  extend  to  an  arrear  of  land  tax  due 
from  the  covenantor,  for  that  is  a  claim  against,  and  not  under 
him  (/)  (1). 

27.  The  usual  covenant  by  a  trustee  in  a  conveyance  to  a  pur- 
chaser is  not  only  that  he  has  not  made,  he.  or  permitted  or  suffered, 
but  that  he  has  not  been  party  or  privy  to  any  act  whereby  the 
estate  is  incumbered.  The  latter  words  are  not  supplied  by  the 
former;  for  the  words,  "permitting  and  suffering,"  do  not  bear 
the  same  meaning  as  "  knowing  of  and  being  privy  to :"  the  mean- 
ing of  the  former  is,  that  the  covenantor  has  not  concurred  in  any 
act  over  which  he  had  a  control  ;  they  apply  only  to  that  which 
he  could  prevent ;  and  such  a  covenant  extends  to  such  permissive 
acts  only  as  have,  through  the  permission,  an  operative  effect  in 
-  charfins  the  estate.  Therefore,  where  a  mere  trustee  to  bar  dower 
(the  purchaser  taking  the  fee,  subject  to  his  interposed  estate), 
joined  with  the  pui'chaser  in  making  a  mortgage,  having  previously 
concurred  with  him  in  another  conveyance  (^),  it  was  of  course  held 
that  the  latter  conveyance  was  a  breach  of  his  covenant,  that  he 
had  done  no  act  to  encumber  the  estate,  and  the  Court  would  not 
look  to  the  nature  of  his  estate  or  the  trust  engrafted  on  it ;  but 
it  was  held  that  he  was  not  responsible  for  the  concurrence  of  the 
purchaser  in  the  same  deed,  although  he  had  covenanted  that  he 
had  not  yermitted  or  suffered  any  act  whereby  any  incumbrance 
was  created.  The  common  words,  that  he  had  not  been  party 
or  privy  to,  would  have  given  a  remedy  under  the  covenant ;  for 
of  course  he  was  a  party,  and  therefore  privy  to  the  conveyance, 
although  the  purchaser  might  have  conveyed  without  him. 

*28.  In  the  case  above  quoted,  it  was  pleaded  that  the  trustee 
consented  to  the  execution  of  the  incumbrance  by  the  purchaser ; 
and  it  was  suggested,  that  perhaps  the  incumbrancer  might  have 
refused  the  conveyance  unless  it  were  made  with  the  consent  of 
the  defendant ;  but  the  Court  said  they  could  not  raise  that  point, 
inasmuch  as  the  plea  did  not  allege  that  the  consent  of  the  cove- 
nantor was  an  ingredient  in  the  transaction  necessary  to  the 
acceptance  of  the  conveyance  (Ji). 

29.  In  Woodhouse  v.  Jenkins  (i),  a  tenant  for  life  and  his  eldest 

(/;  Stanley  v.  Hayes,  3  Adol.  &  EU.         {h)  See  6  Barn.  &  Cress.  303. 
N.  S.  105.  "  (0  9  Bing.  431 ;  2  Moo.  &  Scott,  599, 

(y)  llobson  v.  Middleton,    6  Barn.  &  S.   C. ;  see  Ireland  v.  Bii'cham,  2  Scott, 

Cress.  295.  207. 

(1)  See  West  r.  Spaulding,  11  Metcalf,  556. 
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son  remainder-man  in  tail,  demised  to  A  for  99  years,  he  being 
aware  of  their  title,  and  they  covenanted  with  him  for  quiet  enjoy- 
ment against  themselves,  their  heirs  and  assigns,  and  all  persons 
claiming  under  them.  A  granted  an  under-lease  of  the  estate  to 
B,  and  covenanted  for  quiet  enjoyment  against  himself,  his  heirs, 
executors,  administrators,  and  assigns,  "  or  of  or  by  any  other 
person  or  persons  whomsoever  lawfully  claiming  or  to  claim  by, 
from,  or  under  him,  them,  or  any  of  them,  or  by  his,  their,  or  any 
of  their  acts,  means,  consent,  neglect,  default,  privity  or  procure- 
ment." The  tenants  for  life  and  in  tail  both  died,  the  latter 
without  issue,  and  B  was  evicted  by  the  next  remainder-man  ; 
it  was  held  that  A  was  not  liable  on  the  covenant,  for  the  eviction 
was  by  a  title  paramount,  which  he  could  not  have  defeated.  The 
Court  observed,  that  if  the  eviction  could  be  brought  within  the 
terms  of  the  covenant,  it  must  fall  within  that  part  of  it  which 
provides  against  any  persons  claiming  "  by  the  acts,  means,  con- 
sent, neglect,  default,  privity  or  procurement  of  A,  &c."  It  was 
not  an  eviction  arising  from  the  acts,  means,  or  procurement  of 
the  lessor.  After  referring  to  the  case  of  Butler  and  Swinnerton, 
the  Court  said,  that  in  the  present  case,  no  act  was  done  by  the 
lessor,  no  consent  was  given  to  the  eviction,  there  was  no  privity, 
no  procurement ;  and  consequently  the  only  words  of  the  covenant, 
if  any,  upon  which  a  breach  could  be  assigned,  would  be  the 
remaining  words,  "neglect  or  default."  Now  it  must  be  admitted 
that  the  eviction  would  have  been  prevented  if  A,  at  the  time  he 
took  the  leases  for  99  years,  had  required  the  lessors  to  join  in 
common  recoveries  to  cut  off  the  entails,  and  if  the  lessors  had 
complied  with  such  requisition.  The  question  is,  therefore, 
whether  the  not  procuring  such  common  recoveries  to  be  suffered 
was  a  "  neglect  or  default"  in  A,  within  the  meaning  of  the  cove- 
nant. And  the  Court  were  of  opinion  that  no  breach  of  covenant 
*conld  be  assigned  on  those  words,  unless  it  could  be  averred  in  the 
declaration  that  A,  at  the  time  the  leases  were  made  to  him,  had  the 
power  or  means  of  procuring  such  common  recoveries  to  be  suffered 
by  his  lessors,  the  tenants  for  life  and  in  tail,  and  that  he  neglected 
or  omitted  so  to  do.  With  such  an  allegation  made  and  proved  an 
action  of  covenant  might  possibly  be  maintainable,  but  not  without  it. 
For  if  A  liad  no  means  of  compelling  common  recoveries  to  be 
suffered  by  the  lessors,  if  upon  his  requisition  they  refused,  it  could 
hardly  be  said  that  he  was  guilty  of  any  neglect  or  default  in  not 
procuring  that  step  to  be  taken  which  he  was  unable  to  compel.     It 
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mifht  indeed  show  a  want  of  discretion  in  A,  that  he  took  leases  un- 
der  such  a  defeasible  title  ;  but  a  neglect  and  a  default  seemed  to 
imply  something  more  than  the  mere  want  of  discretion  with  respect 
to  his  own  interest  ;  something  like  the  breach  of  a  duty  or  legal  ob- 
ligation existing  at  the  time  ;  those  words,  in  their  proper  sense,  im- 
plying the  not  doing  some  act  to  secure  his  title  which  he  ought  to 
have  done,  and  which  he  had  the  power  to  do,  and  the  not  preveni- 
ing  or  avoiding  some  danger  to  the  title,  which  he  might  have  pre- 
vented or  avoided. 

30.  Sometimes  a  covenant  does  not  extend  to  the  subject  in 
dispute,  as  where  a  covenant  that  the  seller  was  seised  in  fee  was 
held  not  to  extend  to  a  covenant  that  the  purchaser  might  draw 
water  at  a  well,  so  that  it  was  no  breach  of  the  first  covenant  that 
the  seller  was  not  seised  in  fee  of  the  will  (^'). 

{k)  Kuttertield  v.  Marshall,  Lutw.  by  116  ;  Lord  Shrewsbury  ».  Gould,  2  Barn. 
Jfels.  192  ;  see  Rhodes  v.  Bullard,  7  East,     &  Aid.  493,  for  implication  from  words  of 

covenants. 


*SECTION   III. 

EXTENT    OF      RESTRICTIVE     WORDS. 


1.  How  covenants  are  restricted, 

2.  General  covenants  not  cut  doion  xnith- 
out  clear  intention. 

3.  Covenants  by  executors  and  trustees. 


11. 


12. 


Recital :  the  loord  grant. 
Restrictive  words  to  Jirst  covenant  ex- 
tend to  all  having  the  same   object : 
'♦'  and  that." 

Covenant  for   quiet   enjoyment  rchere 
general:  Hotoell  v.  Richards. 
Nind  V.  Marshall. 


1-i.  First  general  covenant  not  restrained 

by  other  limited  ones. 
18.  Milner  v.  Horton  :  Smith  v.  Compton. 

20.  General   covenant   does    not    enlarge 
subsequent  limited  one. 

21.  Or  where  covenants  are  of  divers  na- 
tures. 

22.  For  title  and  value. 

25.  Equity  reforms  general  covenants  en- 
tered into  by  mistake. 


1.  We  are  now  to  consider  in  what  cases  restrictive  words  added 
to  some  of  the  covenants  only,  shall  extend  to  all  the  covenants  in 
the  deed. 

It  may  be   first  necessary   to   premise,   that  where  covenants  are 
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limited  to  particular  acts,  as  to  the  acts  of  the  vendor  for  instance, 
the  covenants  are  restrained  in  the  following  manner:  "that  for 
and  notwithstanding  any  act,  deed,  matter  or  thing  whatsoever,  by 
him  the  said  A,  the  vendor,  made,  done,  committed  or  executed,  or 
knowingly  or  willingly  suffered  to  the  contrary  thereof,"  he  is  seised 
in  fee.  And  that,  "  for  and  notwithstanding  any  such  act,  deedy 
matter  or  thing  whatsoever,  as  aforesa'^d,"  he  has  power  to  covey. 
And  that  the  purchaser,  his  heirs  aad  assigns,,  shall  quietly  enjoy^ 
"without  the  interruption,  &:c.,  of  A  or  his  heirs,  or  any  persori 
claiming  by,  from,  or  under,  or  in  trust  for  him  or  them."  "  And 
thnf^  (I)  free  from  incumbrances  made  or  suffered  "  by  A,  or  any 
person  claiming  by,  from,  or  under,  or  in  trust  for  him."  And 
lastly,  that  "^,  and  all  persons  claiming  any  estate  in  the  premises 
by,  from  or  under,  or  in.  trust  for-  him,"  shall  execute  further  assur- 
ances. *But  although  this  is  the  usual  and  technical  manner  of 
restraining  covenants,  yet  an  agreement,  in  ar>y  part  of  a  deed,  that 
the  covenants  shall  be  restrained  to  the  acts  of  particular  persons, 
will  be  good,  notwithstanding  that  the  covenants  themselves  are  gen- 
eral and  unlimited  (a)  (1). 

2.  General  covenants  will  not,  however,  be  cut  dowrj,  unless  the 
intention  of  the  parties  clearly  appears  (:2). 

Therefore,  in  the  case  of  Cooke  v.Fowndes  (b),  wheye  the  vendor 
covenanted  that  he  was  seised  of  a  good  estate  in  fee,  atcording  to 
the   indenture   made  to  him  by  B  (of  whom   he    purchased),  it  was- 

(a)  Brown  v.  Brown,  1  Lev.  57.  {b)  1  Lev.  40  ;  1  Keb.  95. 

(I)  This  pronoun  is  used  emphatically.  You  shall  enjoy  the  estate,  and  that  free 
from  incumbrances.  Dr.  Johnson  has  extracted  a  passage  from  the  Duty  of  Man, 
in  which  the  word  is  used  in  the  same  sense  :  "  We  must  direct  our  prayers  to 
right  ends  ;  and  that  either  in  respect  to  the  prayer  itself,  or  the  things  we  pray 
for."  It  has,  however,  been  thought,  that  the  word  has  crept  into  the  common 
form  of  covenants  through  inadvertence. 

(1)  See  Cole  r.  Hawes,  2  John.  Cas.  203.  The  covenants  of  the  grantor  in  ai 
deed,  whereby  he  conveys  all  his  right,  title  and  interest  in  and  to  certain  real 
estate  described  by  metes  and  bounds,  coui-ses  and  distances,  with  the  usual  cov- 
enants of  seisin  and  warranty,  are  to  be  limited  to  the  estate  and  interest  of  the- 
grantor  in  the  granted  premises,  and  arc  not  general  covenants  extending  to  the 
whole  parcel  described  in  the  deed.  Sweet  v.  Brown,  12  Mctcalf,  175  ;  Allen  v, 
Holton,  20  Pick.  458.     But  see  Loomis  v.  Bedel,  11  N.  Ilamp.  74,  86,  87. 

(2)  Li  a  case  Avhere  the  grantor,  after  granting  a  tract  of  land  described  by 
metes  and  bounds,  added  in  the  deed  the  words,  "  containing,  by  estimation,  six: 
hundred  acres,  and  the  same  is  hereby  covenanted  and  warranted  to  contain  at 
least  Jive  hundred  acres,"  and  then  covenanted  generally,  that  he  was  seized  in  fee 
simple,  &c.,  and  had  full  power  to  convey,  &c.,  and  for  quiet  enjoyment,  and 
against  incumbrances,  &c.,  and  Avarranty,  it  was  held  that  the  general  covenants 
in  the  deed  were  restrained  by  the  special  covenant,  as  to  the  quantity  of  the' 
land.     AVhallon  r.  Kauffman.  19  John.  97.     See  Jackson  v,  Stevens,  16  John.  110- 
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determined  to  be  a  general  covenant ;  for  the  reference  to  the  con- 
veyance by  B  served  only  to  denote  the  limitation  and  quality  of 
the  estate,  and  not  the  defeasibleness  or  indefeasibleness  of  the 
title. 

3.  In  a  modern  case,  where,  in  an  assignment  of  a  lease  by  exec- 
utors, they  had  cov^enanted  for  quiet  enjoyment  without  any  let, 
&c.  of  them,  or  either  of  them,  their  or  either  of  their  executors, 
administrators  or  assigns,  or  any  other  yerson  or  persons  whomsoever^ 
it  was  insisted  at  the  bar  that  executors  can  only  be  understood  to 
covenant  against  their  own  acts  ;  and  therefore,  that  the  words  "any 
other  person  or  persons  whomsoever,"  must  be  restrained  to  persons 
claiming  under  them.  And  it  is,  perhaps,  not  too  much  to  say,  tl)at 
the  opinion  of  the  Court  inclined  to  this  construction  (c)  (1). 
Wherever,  therefore,  executors  or  trustees  agree  to  enter  into  cove- 
nants extending  beyond  their  own  acts,  the  agreemient  of  the  parties 
should  be  distinctly  stated  in  the  recitals. 

4.  In  a  case  (</)  where  A.  and  B  were  joint-tenants  for  years  of 
a  mill,  A  assigned  all  his  interest  to  C,  without  the  assent  of  B, 
and  died.  B  afterwards,  by  indenture  reciting  the  lease,  and  that 
it  came  to  him  by  survivorship,  granted  the  residue  of  the  term  to 
J  S,  and  covenanted  for  quiet  enjoyment  of  it  notwithstanding  any 
act  done  by  him.  B  also  gave  the  purchaser  a  bond  conditional 
to  perform  the  covenants,  grants,  articles  and  agreements  in  the 
assignment ;  and  the  purchaser  having  been  evicted  by  C  of  the 
moiety  assigned  to  him,  brought  an  action  on  the  bond,  and  ob- 
tained judgment.  Lord  Eldon  (e)  seemed  to  consider  the  judg- 
ment as  having  turned  on  the  recital,  and  that  the  recital  itself 
amounted  to  a  warranty.  But  the  ground  of  the  decision  appears 
to  be,  that  ihe  word  grant  in  the  assignment  amounted  to  a  war- 
ranty *of  the  title,  (2)  and  was  not  qualified  by  the  ensuing  particular 
covenant,  because  the  grant  was  of  the  whole  estate,  as  appeared 
from  the  recital,  and  was  defective  from  the  first  as  to  a  moiety,  and 
the  condition  of  the  bond  was  to  perform  all  grants,  &;c.  (3). 

(c)  Xoble  v.  King,  1  H.  Black.  34.  see  1  Xev.  &  Per.  639. 

(f/)  Proctor  V.   Johnson,  Yelv.    175;  (e)  See  2  Bos.  &  Pull.  25  ;  and  see  Sed- 

Cro.  Eliz.  809  ;  Cro.  Jac.  233  ;  2  Brownl.  don  v.   Senate,    13  East,  63  ;  Barton  v. 

212,  the  judgment  of  the  C.  P.  affirmed  ;  Fitzgerald,  15  East,  530. 


(1)  See,  for  a  learned  and  thorough  discussion  of  a  similar  case,  by  Judges 
Sedgwick,  Sewall,  and  Parker,  in  Sumner  v.  Williams,  8  Mass.  162. 

(2)  The  word  "  grant,"  in  a  lease  for  years,  was  held  in  Grannis  v.  Clark,  8 
Cowen,  36,  to  be  a  warranty  of  the  lessor's  title. 

(3)  General  implied  covenants  are  qualified  and  restrained  by  express  cove- 
nants of  a  more  limited  character.     Crouch  r.  Fowle,  9  N.  Hamp.  219  ;  Kent  t>. 
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5.  It  seems  material  to  refer  the  case  of  Johnson  v.  Proctor  to 
the  true  ground  of  the  decision,  because  if  the  case  turned  solely 
on  the  recital,  it  might  perhaps  be  thought  that  a  general  recital  in  a 
conveyance  of  the  inheritance  of  an  estate,  that  the  vendor  is  seised 
in  fee,  would  amount  to  a  general  warranty,  and  would  not  be  con- 
trolled by  limited  covenants  for  the  title  —  a  proposition  which  cer- 
tainly cannot  be  supported  (/). 

6.  Where  restrictive  words  are  inserted  in  the  first  of  several  cove- 
nants having  the  same  object,  they  will  be  construed  as  extending  to 
all  the  covenants,  although  they  are  distinct. 

7.  Thus,  in  Nervin  v.  Munns  (g),  the  vendor  covenanted,  Ist^ 
that  notwithstanding  any  act  by  him  to  the  contrary,  he  was  seised 
in  fee  :  2dly,  that  he  had  good  right  to  convey  :  3dly,  that  the  lands 
were  clear  of  all  incumbrances  made  by  him,  his  father,  or  grand- 
father :  and  4thly,  that  the  vendee  should  quietly  enjoy  the  estate 
against  all  persons  claiming  under  the  vendor,  his  father,  or  grand- 
father. And  it  was  holden  by  three  Justices  against  North,  Chief 
Justice,  that  the  second  covenant,  although  general,  was  restrained  by 
the  first  covenant  to  acts  done  by  the  vendor. 

8.  So  in  Browning  v.  Wright  (A),  where  a  vendor  who  claimed 
an  estate  in  fee  by  purchase,  sold  the  estate,  and  covenanted  first, 
that  notwithstanding  any  thing  by  him  done  to  the  contrary,  he 
was  seised  in  fee,  "  and  that  he  had  good  right,  &.c.  to  convey  in 
manner  aforesaid,"  it  was  holden  that  the  generality  of  the  latter 
covenant  was  restrained  by  the  restrictive  words  in  the  former. 
For,  in  the  first  place,  the  purchaser  was,  according  to  the  general 
practice,  entitled  to  limited  covenants  only  ;  and  in  the  next  place, 
the  special  covenants  would  be  of  no  use,  if  the  other  were  general. 
Besides,  the  defendant  having  covenanted  that,  "  for  and  notwith- 
standing any  thing  by  him  done  to  the  contrary,  he  was  seised 
in  fee,  and  that  he  had  good  right  to  convey  ;  the  latter  part  of  the 
covenant,  coupled   as  it  was   with  the    former    part    by  the   words 

(/)  See  Stannard  r.  Forbes,  1  Nev.  &         (r/)  3  Lev.  46. 
Per.  633  ;  6  Adol.  &  Ell.  572.  {h)  2  Bos.  &  PuU.  13. 

Welch,  7  John.  258;  Vanderkarr  v.  Yanderkarr,  11  John.  122;  Sumner  r.  Wil- 
liams, 8  Mass.  201  ;  Line  v.  SteiAenson,  o  Bingh.  N.  C.  183;  Blair  v.  Hardin,  1 
Marsh.  232 ;  Iloebiick  v.  Dnpuy,  2  Alabama,  535  ;  Frost  v.  lla-\Tnond,  2  Caines, 
188  ;  Weiser  r.  Weisor,  5  Watts,  279  ;  4  Kent,  (6th  cd.)  469,  "473.  But  it'  not 
inconsistent,  express  and  implied  coA-enants  may  exist  together,  in  the  same  deed. 
Gates  V.  Caldwell,  7  Mass.  68  ;  Kent  v.  Welch,  7  John.  2o8  ;  Line  v.  Stephenson, 
5  Bingh.  N.  C.  183,  But  in  New  York,  it  is  provided  by  statute,  that  no  cove- 
nants shall  be  implied  in  any  conveyance  of  real  estate,  whether  such  conveyance 
contain  special  covenants  or  not,     4  Kent,  (6th  ed.)  469,  470. 
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"  and  that,"  must  necessarily  be  over-ridden  by  the  introductory 
words  "  for  and  notwithstanding  any  thing  by  him  done  to  the 
contrary  (i)  "  (1). 

9.  Again,  where  tenant  yur  auter  vie  leased  for  twenty-one  years, 
*and  covenanted  that  he  had  not  done  any  act,  but  the  lessee  should 
or  might  enjoy  it  during  the  years  ;  afterwards,  within  the  twenty- 
one  years,  cestui  que  vie  died  ;  and  it  was  adjudged  that  the  cove- 
nant was  not  broken,  for  "but"  referred  the  subsequent  words  to 
the  preceding  words  (Jc). 

10.  So  in  a  modern  case,  where  the  seller  of  a  leasehold  estate 
depending  upon  a  life  covenanted  that,  notwithstanding  any  act 
by  him  done,  the  lease  was  valid,  and  that  the  same  and  the  term 
therein  expressed  was  in  full  force,  and  in  nowise  determined,  &c., 
otherwise  than  by  effluxion  of  time,  the  second  covenant  was  held 
to  be  restrained  by  the  first,  and  was  therefore  not  broken,  although 
the  life  upon  which  the  lease  depended  had  dropped  before  the 
assignment.  And  it  was  considered  to  be  no  objection  to  this 
construction  that  these  last  words  rendered  the  restriction  non- 
sensical, as  effluxion  of  time  could  have  been  no  act  of  the  cove- 
nantor (/). 

And  the  facts  that  the  seller  knew  the  life  had  dropped  before 
the  assignment,  and  had  paid  rent  to  the  lessor  after  this  know- 
ledge, so  as  to  create  a  tenancy  from  year  to  year,  were  deemed 
immaterial  ;  for  the  construction  of  the  covenant  could  not  depend 
upon  the  covenantor's  knowledge,  and  the  lease  had  expired  before 
the  tenancy  from  year  to  year  was  created,  so  that  the  act  of  the 
seller  did  not  affect  it. 

11.  So  in  Broughton  v.  Conway  (in),  a  covenant  that  the  vendor 
had  not  done  any  act  to  disturb  the  vendee,  but  that  the  assignee 
might  enjoy  without  the  disturbance  of  him  or  any  other  person, 
was  held  to  be  confined  to  acts  done  by  the  vendor,  on  the  ground 
of  the  latter  words  being  only  a  continuation  of  and  dependent  on 
the  preceding  matter.  In  this  case,  however,  one  of  the  Judges 
was  decidedly  of  a  contrary  opinion  ;  and  certainly  there  were  ex- 
press  words  to  get  over,   namely,  "or  any   other  person;"   which 

(0  Fer  Lord  Alvanlev,  3  Bos.  &  Pull.  G33  ;  6  Adol.  &  Ell.  o72. 

674.  _  (;m)  Dy,  2-iO ;  Mo.  58  ;  and  see  S.  C. 

(A:)  Peles  V.  Jervies,  Dy.  210,  marg. ;  cited  and  applied  bv  Lord  Ellenborough, 

Cro.  Jac.  615,  pi.  5.          "  C.  J.  S  East,  b9  ;  and  1  Brod.  &  Bing.  UO; 

(l)  Stannard  v.  Forbes,  1  Nev.  &  Perry,  3  Moo.  730. 

(1)  See  Sumner  r.  Williams,  8  Mass.  162,  217. 
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circumstance  does  not  occur  in  any  other  of  this  line  of  cases,  in 
all  of  which  the  reader  will  perceive,  that  no  word  was  rendered 
inoperative,  but  the  introductory  clause  was  merely  held   to  extend 
over  all  the  distinct  covenants,  in  the  same  manner  as    a  general 
introduction   to   a  will  frequently  influences  the  whole   will.     And 
in  a  recent  case  (n),  where  the  covenants  were  introduced  with  the 
usual  words,  restricting  them  to  the  covenantor's  own  acts,  but  the 
covenants   for    quiet   enjoyment   ended   thus  :   "  of  or   by    the  said 
*grantors  or  any  of  them,  &c.  or  of  orhy  any  other  person  or  persons 
whatsoever :""  and  the  covenant  against  incumbrances   was  general 
excepting  only  a  chief-rent;  the  Court  of  King's  Bench  determined 
that  the  covenant   for   quiet  enjoyment  was  not  restrained  by  the 
introductory  words  of  restriction,  but    was   general  and    unlimited. 
Lord  Ellenborough,  C.  J.,   in  delivering  the  opinion  of  the  Court, 
justly  laid  great  stress  on  the  covenant  being  a  distinct  covenant 
from  the  covenant  for  title  (o).      He  said,  that  it  was   perfectly  con- 
sistent with  reason  and  good  sense,  that  a  cautious  grantor  should 
stipulate  in  a  more  restrained  and  limited  manner,  for  the  particu- 
lar description  of  title  which  he  purports  to  convey,  than  for  quiet 
enjoyment.      He  may  suspect,  or  even  know,    that   his    title  is,  in 
strictness  of  law,  in  some  degree  imperfect,  but  he  may  at  the  same 
time  know,  that  it  has  not  become  so  by  any  act  of  his  own  ;  and 
he  may  likewise  know,  that  the  imperfection  is  not  of  such  a  nature 
as  to  afford  any  reasonable  chance  of  disturbance  whatever  to  those 
who  should  take  under  it ;  he  may,  therefore,  very  readily  take  upon 
him  an  indemnity  against  an  event  which  he  considers  as  next  to 
impossible,  while  he  chooses  to  avoid  a  responsibility  for  the  strict 
legal  perfection  of  his  title  to  the  estate,  in  case  it  should   be  found 
at  any  period  to  have  been  liable  to  some  exception  at  the  time  of 
his    conveyance.     He  did  not  find   any  case  in  which  it  was  held 
that  the  covenant  for  quiet   enjoyment  was  all  one  with   the  cove- 
nant for  title,  or  parcel  of  that  covenant,  or  in  necessary  construc- 
tion to  be  governed  by  it,  otherwise  than  as  according  to  the  general 
rules  for  the  construction  of  deeds  every  deed  is  to  be  construed  — 
according  to  the  intention  of  the  parties. 

12.  In  a  later  case  (^p),  where  the  subject  was  elaborately  dis- 
cussed, the  covenants  in  an  assignment  of  a  leasehold  estate  were, 
1,  that  notwithstanding  any  act  by  the  seller,  the  lease  was  a  good 

•     (n)  Howell  v.  Richards,  11  East,  633.         {p)  Nind  v.  Marshal,  1  Brod.  &  Biiig. 
(o)  See  Blatchibrd  v.  Mayor  of  Ply-     319  ;  3  Moo.  703  ;  and  see  Foord  y.  Wil- 
moiith,  3  Bing.  N.  C.  691.    '  '       son,  8  Taunt.  543  ;  2  Moo.  592. 
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lease  ;  2,  "and  further,  that"  the  purchaser  might  peaceably  enjoy 
without  any  interruption  from  "  the  seller,  his  executors,  adminis- 
trators or  assigns,  or  any  other  person  or  persons  whatsoever  having 
or  lawfully  claiming,  or  who  should  or  might  at  any  time  or  times 
1  thereafter,  during  the  said  term,  have  or  lawfully  claim  any  estate," 
&1C.  in  the  premises  ;  and  that  free  from  incumbrances  by  the  seller  ; 
and  moreover,  for  further  assurance  by  the  seller,  his  executors  and 
administrators,  and  all  persons  claiming  by,  from,  under  or  in  trust 
for  him  or  them.  All  the  covenants  therefore  were  restricted  to 
the  acts  of  the  seller,  except  the  covenant  for  quiet  enjoyment, 
*which  in  words  expressly  extended  to  all  mankind.  It  was  held 
by  three  Judges  against  one,  that  by  construction  the  covenant  for 
quiet  enjoyment  was  restrained  to  persons  claiming  under  the  seller, 
'and  this  case  was  distinguished  from  Howell  v.  Richards,  on  the 
ground  that  there  the  covenant,  respecting  incumbrances,  con- 
tained words  as  general  as  the  words  of  the  preceding  covenant 
for  quiet  enjoyment,  with  one  single  exception,  viz.  the  chief-rent, 
which  was  not  an  act  or  default  of  the  party,  or  of  any  claiming 
under  him;  this  exception,  therefore,  confirmed  the  generality  of 
all  the  other  words. 

13.  Perhaps  we  should  in  this  place  notice  the  case  of  Barton 
V.  Fitzgerald  (9).  It  arose  upon  covenants  in  an  assignment  of  a 
lease.  The  lease  was  recited  to  be  for  the  term  of  ten  years,  and 
the  seller  assigned  the  estate  to  the  purchaser  for  the  residue  of 
that  term.  The  covenants  were,  first,  the  common  covenant,  that 
the  seller  had  done  no  act  to  incumber,  except  an  under-lease ; 
2dly,  "and  also,"  that  the  lease  was  subsisting,  and  not  become 
void  or  voidable  ;  3dly,  for  quiet  enjoyment  against  the  act  of  the 
seller;  and  lastly,  for  further  assurance  of  the  seller  during  the 
residue  of  the  term.  It  appeared  that  the  lease  was  for  ten  years, 
if  a  person  should  so  long  live,  and  he  died  after  the  assignment, 
but  before  the  expiration  of  the  ten  years,  by  effluxion  of  time. 
And  the  Court  of  King's  Bench  held,  that  the  second  covenant 
was  general  and  unlimited,  and  that  by  the  death  of  the  cestui  que 
vie,  the  purchaser  iiad  a  good  right  of  action.  The  Judges  relied 
principally  on  the  recital.  The  exception  of  the  under-lease,  which 
was  for  a  term  absolute,  imported,  they  thought,  that  the  seller 
had  a  right  to  incumber  absolutely  for  the  term  stated,  and  they 
were  of  opinion,  that  all  the  other  covenants  would  be  operative, 
though    the  second    were  construed   to  be  absolute.     This  case,  it 

{q)  15  East,  .530;  see  3  Barn.  &  Adol.  195. 
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will  be  observed,  depended  upon  very  particular  circumstances  ; 
independently  of  which  it  should  seem,  that  the  covenant  upon 
which  the  purchaser  recovered  would  have  been  restrained  by  the 
other  covenants. 

14.  But  where  the  first  covenant  is  general,  a  subsequent 
limited  covenant  will  not  restrain  the  generality  of  the  preceding 
covenant,  unless  an  express  intention  to  do  so  appear,  or  the  cove- 
nants be  inconsistent. 

15.  Thus  in  Gainsford  v.  Griffith  (r),  on  an  assignment  of  a 
leasehold  estate,  the  vendor  covenanted  that  the  lease  was  a  good, 
*certain,  perfect  and  indefeasible  lease  in  the  law,  and  so  should 
remain  during  the  residue  of  the  term,  and  that  the  purchaser,  his 
executors,  administrators  and  assigns,  should  quietly  enjoy  the 
premises  without  any  let,  denial,  &c.  by  the  vendor,  his  executors 
or  assigns  ;  and  acquitted  or  otherwise  saved  harmless  of  all 
incumbrances  committed  by  the  vendor.  And  it  was  holden,  that 
the  generality  of  the  preceding  covenant  was  not  restrained  by  the 
latter  covenant  (1). 

16.  And  in  Norman  v.  Foster,  Lord  C.  J.  Hale  said, — If  I  cove- 
nant that  I  have  a  lawful  right  to  grant,  and  that  you  shall  enjoy, 
notwithstanding  any  claiming  under  me ;  these  are  two  several 
covenants,  and  the  first  is  general,  and  not  qualified  by  the  second. 
And  to  this  Wylde,  J.  agreed,  and  he  said,  that  one  covenant  went 
to  the  title,  and  the  other  to  \he  possession  (s). 

17.  So  in  the  late  case  of  Hesse  v.  Stevenson  (t),  where,  on  an 
assignment  of  certain  shares  of  a  patent  right,  the  assignor  cove- 
nanted, that  he  had  good  right,  &£c.  to  convey  the  shares,  and 
that  he  had  not  by  any  means  directly  or  indirectly  forfeited  any 
right  or  authority  he  ever  had  or  might  have  had  over  the  same,  it 
was  decided  that  the  generality  of  the  first  covenant  was  not  re- 
strained by  the  latter  covenant.  Lord  Alvanley  said,  that  the 
covenant,  instead  of  being  framed  in  the  usual  and  almost  daily 
words,  where  parties  intend  to  be  bound  by  their  own  acts  only, 
viz.  "  for  and  notwithstanding  any  act  by  him  done  to  the  con- 
trary," omitted  them  altogether.  The  omission  of  these  words 
was  almost  of  itself  decisive.  The  attention  of  the  purchaser  was 
not  called  by  any  words  to  the  intent  of  the  vendor  to  confine  his 

{)■)  1  Saund.  58  ;  1  Sid.  328.  See  2  Bos.         («)  1  Mod.  101. 
&Pull.  23.  25  ;  1  Brod.  &  Bing.   331 ;  3         {t)  2,  Bos.  &  Pull.  565. 
Moo.  723. 

(1)  See  Attorney  General  v.  Purmort,  5  Paige,  620. 
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covenant  to  his  own  acts.  The  Court  ought  not  to  indulge  parties 
in  leaving  out  words  which  are  ordinarily  introduced,  and  by  which 
the  real  meaning  of  the  parties  might  be  plainly  understood. 

18.  In  Milner  v.  Horton  (ii),  where  the  covenants  in  a  convey- 
ance were,  1.  for  a  good  title;  2.  right  to  convey;  3.  for  quiet 
enjoyment,  restricted  to  the  sellers  and  persons  claiming  under 
them  ;  4.  and  that  free  from  incumbrances  by  the  sellers  and 
persons  claiming  under  them ;  the  Court  of  Exchequer  held, 
that  it  was  the  evident  intention  of  the  sellers  to  bind  themselves 
by  the  two  first  covenants,  that  the  vendees  should  have  a  good 
estate  in  fee  simple,  so  far  as  rested  in  them,  and  therefore 
considered  them  qualified  by  the  subsequent  covenants.  But  in 
Smith  V.  Compton  (x),  that  case  was  properly  overruled.  In 
the  last  case  the  deed  was  a  common  conveyance  under  a  power, 
*the  creation  of  which  was  recited  in  the  usual  way.  The  covenants 
by  the  seller  were,  1.  That  the  power  was  in  full  force  ;  2.  and 
that  he  had  good  right  to  appoint  and  convey  ;  3.  and  further  for 
quiet  enjoyment  against  the  seller  or  any  person  or  persons  claim- 
ing or  to  claim  by,  from  or  under  or  in  trust  for  him  ;  4.  and  that 
free  from  incumbrances  made  by  the  seller,  or  any  other  person  or 
persons  claiming  or  to  claim  by,  from,  through,  under  or  in  trust 
for  him  ;  and  5.  for  further  assurance  by  the  seller,  and  all  persons 
claiming  or  to  claim  by,  from  or  under  or  in  trust  for  him  ;  and  it 
was  determined  that  the  second  covenant  for  right  to  convey  was 
absolute  and  not  qualified  by  the  subsequent  covenants.  The 
Court  said,  that  looking  at  all  the  cases  which  were  cited  for  the 
defendants,  there  was  only  one,  Milner  v.  Horton,  where  a  general 
covenant  had  been  held  to  be  qualified  in  the  manner  here  con- 
tended fur,  unless  there  appeared  something  to  connect  it  with  a 
restrictive  covenant,  or  unless  there  were  words  in  the  covenant 
itself  amounting  to  a  qualification.  It  was  said,  that  an  absolute 
covenant  for  title  was  inconsistent  with  a  qualified  one  for  quiet 
enjoyment:  the  Court  were  not  sure  that  that  was  so  generally  ; 
but  the  conveyance  in  question  at  any  rate  was  an  instrument  of 
a  particular  nature.  It  began  by  a  statement  of  the  specific  power 
vested  in  the  seller,  for  the  disposal  of  the  premises,  which  was 
followed  by  a  covenant  that  the  power  had  not  been  executed,  and 
by  other  special  covenants,  which,  in  a  deed  so  stating  the  vendor's 
title,    might,   not   inconsistently,    be   introduced    at    the  same  time 

(«)  M'Clel.  647.  (x)  3  Barn.  &  Adol.  189. 
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that  the  vendor  covenants  generally  for  right  and  power  to  eonvej. 
With  one  exception,  there  was  no  case  wliere  a  general  covenant 
had  been  held  to  be  qualified  by  others,  unless  in  some  way  con- 
nected with  thein.  The  Court  had  considered  Milner  v.  Horton 
again  since  the  argument,  and  they  could  not  feel  themselves 
bound  by  its  authority;  they  came  therefore  to  this  conclusion, 
that  the  covenant  declared  U|X>n,  being  unqualified  in  itself,  and 
unconnected  with  any  words  in  the  qualified  covenants,  must,  in  a 
court  of  law,  be  regarded  as  an  absolute  covenant  for  title.  J{ 

19.  And  in  cases  of  this  nature,  as,  on  the  one  band,  a  sub- 
sequent limited  covenant  does  not  restrain  a  preceding  general 
covenant,  so,  on  the  other  hand,  a  preceding  general  covenant  will 
not  enlarge  a  subsequent  limited  covenant. 

20.  Thus,  in  Trenchard  v.  Hoskins  (y),  a  person  being  seised  of 
an  estate  granted  under  letters  patent,  conveyed  it  to  a  purchaser, 
and  in  the  conveyance  the  grant  from  the  CrJwn  was  recited,  and 
*the  title  was  deduced  from  the  grantee  to  the  vendor,  who  entered 
into  covenants,  first,  that  he  was  seised  in  fee  ;  secondly,  that  he 
had  good  power  to  convey  ;  and  thirdly,  that  there  was  no  re- 
version in  the  Crown,  notwithstanding  any  act  done  by  him.  In 
grants  of  land  by  the  Crown,  it  is  usual  to  reserve  a  reversion 
which  the  grantee  cannot  bar.  After  great  difference  of  opinion 
on  the  subject,  it  seems  to  have  been  decided,  that  the  restrictive 
words  to  the  last  covenant  did  not  extend  to  the  two  preceding 
ones  ;  the  Court  presuming  the  intention  to  be,  that  the  vendor 
should  enter  into  an  absolute  covenant  for  his  seisin  in  fee,  in  all 
cases  but  one  ;  namely,  that  he  should  not  be  liable  on  the  ob-  * 
jection  of  a  reversion  existing  in  the  Crown,  unless  that  reversion 
appeared  to  have  been  vested  in  the  Crown  by  his  own  act  (2;). 

21.  Where  the  covenants  are  of  divers  natures,  and  concern 
different  things,  restrictive  words  added  to  one  shall  not  controi 
the  generality  of  the  others,  although  they  all  relate  to  the  same 
land  (o). 

22.  Thus,  where  A  coven-anted  that  he  was  seised  in  fee  not- 
withstanding any  act  done  by  him,  and  that  the  lands  were  of  a 
certain  annual  value ;  the  latter  was  bolden  to  be  an  absolute 
covenant,  that  the  lands  were  of  the  stated  value  (5). 

23.  So   in   another  case   (c),   where  a  man  covenanted  that  he 

(2/)  Winch,    91;    1    Sid.  328.     See   2  (a)  See  3  Lev.  ^7. 

Bos.  &  Pull.  19.  (6)  Hughes  t;.  Bennet,  Cro.  Car.  495; 

(c)  See   2  Bos.  &  PliJl.  25,  per  Lord  1  Jones,  403,  S.  C. 

Eldon.  (c)  Crayford f.  Crayford,,  Cro.  Car.  106. 
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was  seised  in  fee,  notwitiistanding  any  act  done  by  him  or  any  of 
his  ancestors ;  and  that  no  reversion  was  in  the  king  or  any  other  ; 
and  that  the  estate  was  of  a  certain  annual  value  ;  and  that  the 
plaintiff  and  his  heirs  should  enjoy  the  estate  discharged  from  all 
'  incumbrances  made  by  him  or  any  of  his  ancestors,  it  was  de- 
<,  cided,  that  the  covenant  as  to  value  was  an  absolute  and  distinct 
covenant,  and  had  no  dependence  upon  the  first  part  of  the 
covenant. 

24.  In  the  case  of  Rich  v.  Rich  (</),  a  covenant  "  that  lands 
were  of  the  value  of  1,000/.  per  annum,  and  so  should  continue, 
notwithstanding  any  act  done  or  to  be  done  by  the  covenantor," 
was  holden  to  be  only  a  covenant  that  the  covenantor  had  not 
lessened  the  value, 

25.  This  subject  must  not  be  closed  without  observing,  that  if 
general  covenants  are  entered  into  contrary  to  the  intention  of  the 
parties,  equity  will,  on  sufficient  proof,  correct  the  mistake  in  the 
*same  manner  as  errors  are  corrected  in  marriage  articles,  and  will 
relieve  against  any  proceedings  at  law  upon  the  covenants,  as  they 
originally  stood  (e). 

{d)  Cro.  Eliz.  43.  temp.  Finch,   90.     See   2  Bos.  &  Pull, 

(e)  Coldcott  f.  Hill,  1  Cha.  Ca.  15  ;   1     26  ;  3  Bos.  &  Pull.  575  ;  and  supra  p, 
Sid,  328,  cited  ;  Fielder  v,  Studlv,  Rep.     183. 


SECTION  IV. 

OF    THE    REMEDY    UNDER    COVENANTS    FOR    TITLE. 


Action  for  damages  on  eviction. 

But  no   relief  unless  within  the  cove- 
nant, or  fraud. 
What  is  a  breach. 

Damages  ichere  copyhold  and  not  free- 
hold. 

Breach  although  no  estate  passed. 

Purchaser  maij  toait  till  eviction. 

Damages   under  covenant  for  further 
assurance. 


8.  Interest. 

9.  Impronetnents  and  buildings- 


10.  Contingent  incumbrance, 

11.  Demand  aguinst  assets, 

12.  Effect  of  want  of  notice  to  seller  frorK. 
purchaser  of  adverse  suit. 

13.  Bankruptcy,    &c,  no  bar   of  covenant 
for  title. 

li.  Action  against  devisees. 

15.  Specific  performance   of  covenant  for 

further  assurance. 

16.  Duplicate    of  conveyance  :    covenaM 

to  produce  deeds. 

17.  Relief  against  assigjices. 
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18.  Relief  in  equity  against  covenants  for 

title. 

19.  Judgments,  &;€. 

20.  Limited  time  for  fur  tJier  assuratice. 

21.  Unnecessary  act  cannot  be  required. 

22.  Costs  to  he  tendered, 

23.  Assurance  to  he  devised  by  counsel  or 

party. 


24.  What  time  is  alloiced  for  the  ejceeti- 

tion  of  a  further  assurance, 

25.  Bond  cannot  he  required. 

26.  27.   What  covenants  may  be  required 

in  assurance. 
28.   Where  a   trustee  conveys   by  way   of 
further  assurance. 


1.  It  still  remains  to  say  a  few  words  concerning  a  purchaser's 
remedy  under  covenants  for  the  title ;  and  first,  if  he  be  evicted, 
and  the  eviction  is  within  the  covenant,  he  may  bring  an  action  at 
law  for  damages. 

2.  But,  as  we  have  already  seen,  unless  the  eviction  be  within 
the  covenant,  or  there  was  a  fraudulent  concealment  of  the  defect, 
a  purchaser  cannot  recover  the  purchase-money  in  case  of  eviction, 
either  at  law  or  in  equity  (a)  (1). 

3.  A  general  covenant  that  the  seller  is  seised  or  possessed  of 
the  estate  for  the  interest  granted,  is  broken  immediately  after  the 
^execution  of  the  deed  if  the  seller  has  not  the  fee  or  estate 
granted  (b)  (2),  and  the  purchaser  need  not  wait  till  he  is  evicted  (3)  ; 
but  this  is  not  peculiar  to  a  general  covenant,  for  a  limited  cove- 
nant would  likewise  be  at  once  broken  if  the  title  were  bad  within 
the  limits  of  the  covenant.  And  the  purchaser  may  negative  the 
alleged  seisin  or  possession  of  the  seller  without  stating  affirmatively 
what  estate  he  has  (c)  (4).  Of  course  the  same  observations  apply 
to  a  covenant  for  right   to  convey  (</).     But   a  covenant  for  quiet 

(ft)  Supra,  ch.  12,  s.  2.  (rf)  Chamberlain  v.  Ewer,  2  Bulstr. 

(6)  Salmon  ».  Bradshaw,  ("ro.  Jac.  304,  11;  Nash  y.  Aston,  Skin.  42;  King  v. 

(c)  S.  C,  and  see  Muscot  v.  Ballet,  Jones,  5  Taunt.  4iy. 
Cro.  Jac.  369. 

(1)  See  ante,  680,  in  note. 

(2)  See  ante  709,  and  cases  cited  in  note  ;  Tapley  v.  Labeaume,  1  Missouri,  552 ; 
Catlin  V.  Hurlburt,  3  Vermont,  407  ;  Hacker  v.  Storer,  8  Greenl.  232. 

(3)  To  constitute  a  breach  of  the  covenant  of  seisin  and  of  good  right  to 
convey,  an  eviction  is  not  necessary.  Mitchell  v,  Hazen,  4  Conn.  495  ;  Pollard  v. 
Dwigiit,  4  Cranch,  430  ;  Pringle  v,  Witten,  1  Bay,  256  ;  Mackey  v.  Collins,  2  Nott 
&  Mc.  186  ;  Lot  v,  Thomas,  1  Penn.  407  ;  M'Carty  v.  Leggett,  3  HiU,  134  ;  Logan 
V.  Moulder,  1  Pike,  313  ;  Bird  v.  Smith,  3  English,  368.  Li  an  action  for  breach 
of  this  covenant,  it  is  not  admissible  in  evidence,  that  the  grantor  obtained  a  good 
title  after  the  conveyance,  biit  before  suit.  McCarty  v,  Leggett,  3  Hill,  134  ; 
Morris  v.  Phelps,  5  John.  49 ;  unless  the  title  subsequently  obtained  by  the 
grantor  inures  to  the  benefit  of  the  grantee  under  the  covenant  of  warranty.  In 
this  latter  case  the  grantee  would  hold  by  estoppel,  and  could  not  retain  the  seisin 
of  the  land  and  recover  back  the  consideration  paid  foj  it  besides.  Baxter  v. 
Bradbxiry,  20  Maine,  260.  Nor  could  he  elect  to  reject  the  title  thus  acquired, 
and  recover  the  consideration  money,  ib. 

(4)  See  Martin  v.  Baker,  5  Blackf.  232 ;  4  Kent  (6th  ed.)    379 ;  Sedgwick  r. 
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enjoyment  affords  no  right  of  action  until  a  disturbance  (1)  :  the 
erection  of  a  gate  which  obstructs  the  covenantee's  necessary  right 
of  way,  whether  set  up  by  right  or  by  wrong,  would  be  a  breach 
of  the  latter  covenant  (e),  for  in  either  case  an  obstruction  ought 
not  to  be  erected  there.  As  to  the  covenant  that  the  estate  is  free 
from  incumbrances,  which,  as  we  have  seen,  is  always  connected 
with  the  covenant  for  quiet  enjoyment,  there  is  an  obvious  dis- 
tinction between  a  covenant  that  the  estate  is  free  from  incum- 
brances, which  is  not  the  form  of  the  common  covenant,  and 
which  would  be  broken  as  soon  as  made  if  there  were  any  incum- 
brance (/)  (2)  ;  and  a  covenant  like  that  commonly  entered  into  by 
the  vendors  that  the  purchaser  shall  enjoy  free  from  incumbrances, 
which  so  long  as  he  do  the  covenant  would  not  be  broken  (g-). 

4.  If  the  estate  was  sold  as  freehold,  with  a  general  covenant 
that  the  seller  was  seised  in  fee,  and  it  prove  to  be  copyhold,  the 
measure  of  damages  will  be  according  to  that  rate  that  the  country 
values  fee-simple  land  more  than  copyhold  (h). 

5.  It  is  immaterial  that  no  estate  passes  by  the  conveyance,  for 
if  a  man  will  grant  to  another  his  manor  of  Dale,  in  which  he  has 
nothing,  and  covenants  that  he  had  good  right  to  grant  this, 
whereas  he  had  no  right  at  all,  this  clearly  is  a  breach  of  cove- 
nant (i)(3). 

(e)  Andrews  v.  Paradise,  8  Mod.  318  ;         (ff)  See  Yane  v.  Lord  Barnard,  Gilb. 

Morris  v.  Edgington,  3  Taunt.  24  ;  see  7. 

Plant  V.  James,  5  Barn.  &   Adol.    794  ;         (/t)  Gray  v.  Briscoe,    Nov.    142.    (d. 

Kidder  v.  West,  3  Lev.  167.  not.) 

(/)  Harrington  v.  Rydear,  1  Lev.  92  ;         («")  Per  Williams,  J.  2  Bulstr.  12  (2d 

Moo.  249,  pi.  393.  number.) 

Hollenback,  7  John.  376  ;  Greenby  v.  Wilcocks,  2  John.  1 ;  Marston  v.  Hobbs,  2 
Mass.  433 ;  Bender  v.  Fromberger,  4  Dall.  436 ;  Pollard  v.  Dwight,  4  Cranch, 
421. 

(1)  Boothby  v.  Hathaway,  20  Maine,  251 ;  Kelly  i\  Dutch-Church,  2  Hill,  105  ; 
St.  John  V.  Palmer,  5  Hill,  599;  Waldron  v.  M'Carty,  7  John.  471  ;  Kortz  v. 
Carpenter,  5  John.  120  ;  Whitbeck  v.  Cook,  15  John.  483  ;  Van  Slyck  v.  Kimball, 
8  John.  198;  Webb  v.  Alexander,  7  Wendell,  281  ;  Coble  v.  Wellborn,  2  Dev. 
388  ;   Grist  v.  Hodges,  3  Dev.  200  ;  Kerr  v.  Shaw,  13  John.  236  ;  Martin  v.  Martin, 

1  Dev.  313  ;  Fowler  v.  Poling,  6  Barbour,  Sup.  Ct.  Rep.  165 ;  ante,  745,  in  note, 

2  Greenl.  Ev.  §243. 

(2)  Clark  v.  Swift,  3  Metcalf,  390  ;  Heath  v.  A\Tiidden,  24  Maine,  383  ;  Potter 
V.  Taylor,  6  Vermont,  676 ;  Richardson  i'.  Dorr,  5  Vermont,  9 ;  Prescott  r.  True- 
man,  4  Mass.  629  ;  Chapel  v.  Bull,  17  Mass.  220 ;  Garrison  v.  Sandford,  7  Halsted, 
261 ;  ante,  709,  in  note ;  such  as  a  mortgage  ;  Tufts  v.  Adams,  8  Pick.  547  ;  Funk 
V.  Voneida,  11  Serg.  &  Rawle,  109  ;  Stewart  l:  Drake,  4  Halsted,  139  ;  Wyman  v. 
Ballard,  12  Mass.  304;  or  a  right  of  way;  Clark  v.  Swift,  3  Metcalf,  390; 
Harlow  v.  Thomas,  15  Pick.  68  ;  Mitchell  v.  Warner,  5  Conn.  497 ;  so  the 
existence  of  a  public  highway  over  the  land  convej-ed ;  Kellogg  v.  Ingersol,  2 
Mass.  97  ;  Hubbard  v.  Norton,  10  Conn.  431 ;  Prichard  v.  Atkinson,  3  N.  Hamp. 
335  ;  so  an  inchoate  right  of  dower  ;  Porter  r.  Noves,  2  Greenl.  22  ;  Shearer  v. 
Ranger,  22  Pick.  447. 

(3 )  But  if  a  grantor  of  land  is  not  seised  thereof  when  he  makes  his  deed  of 
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6.  And  the  covenantee  may  without  prejudice  to  his  remedy 
wait  till  he  is  evicted,  although  the  breach  is  the  want  of  title  or 
right  to  convey,  and  the  eviction  is  only  a  consequential  damage  (k). 

7.  Where  the  covenant  is  for  further  assurance,  if  the  seller 
will  not  convey,  the  purchaser  may  recover  the  whole  value  of  the 
*estate  (/),  although  generally  it  is  wise  to  wait  until  the  ultimate 
damage  is  sustained,  for  otherwise  he  could  not  recover  the  whole 
value  (w)(l)  ;  but  where  the  title  is  defective,  a  purchaser  would  not 

(k)  King  V.  Jones,  5  Taunt.  418.  {I)  Per  Mansfield,  C.  J.  5  Taunt.  426. 

(w)  Per  Heath,  J.  ib.  428. 

convej'ance,  his  covenant  of  icarranty  does  not  attach  to  the  land  and  run  with  it. 
Slater  v.  Rawson,  1  Metcalf,  4o0. 

(1)  In  reference  to  the  damage  to  be  recovered  for  breach  of  the  covenants  in  a 
deed  of  real  estate,  Mr.  Chancellor  Kent  remarks  : — "  The  buyer,  on  the  covenant 
of  seisin,  recovers  back  the  consideration  money  and  interest,  and  no  more.  The 
interest  is  to  countervail  the  claim  for  mesne  profits,  to  wliich  the  grantee  is  liable, 
and  is,  and  ought  to  be,  commensurate  in  point  of  time  with  the  legal  claim  to 
mesne  j^rofits.  The  grantor  has  no  concern  with  the  subsequent  rise  or  fall  of 
land  by  accidental  cii'cumstances,  or  Avith  the  beneficial  improvements  made  by 
the  purchaser,  who  cannot  recover  any  damages,  either  for  the  improvements  or 
the  increased  value.  This  appears  to  be  the  general  rule  in  this  country."  4 
Kent  (6th  ed.)  475  ;  Staats  v.  Ten  Eyck,  3  Caines,  111;  Pitcher  «.  Livingston, 
4  John.  1  ;  Bender  v.  Fromberger,  4  Dall.  441 ;  Bennet  v.  Jenkins,  13  John.  50  ; 
Marston  v.  Hobbs,  2  Mass.  433  ;  Caswell  v.  Wendell,  4  Mass.  108  ;  Smith  v. 
Strong,  14  Pick.  128;  Sterling  v.  Peet,  14  Conn.  245  ;  Wilson  v.  Forbes,  2  Dev. 
30;  Seamore  v.  Harlan,  3  Dana,  415;  Tapley  v.  Labcaume,  1  Missouri,  552  ; 
Martin  r.  Long,  3  IMissouri,  391  ;  Earle  r.  Middleton,  1  Cheves  Law  &  Eq.  127  ; 
Buckmaster  v.  Grundy,  1  Scammon,  312,  313  ;  Caulkins  v.  Harris,  9  John.  324  ; 
Herming  r\  Withers,  3  Brevard,  458  ;  Bingham  v.  Weiderwax,  1  Comstock,  509. 
Li  New  York,  the  rule  is  not  to  compute  interest,  in  such  a  case,  for  more  than 
six  years  back.  Staats.  x.  Ten  Eyck,  3  Caines,  111  ;  Caulkins  v.  Harris,  9  John. 
324;  Bennet  v.  Jenkins,  13  John.  50.  No  such  limitation,  however,  has  ever 
been  sanctioned  in  Massachusetts.  Whiting  v.  Dewej',  15  Pick.  428,  435,  per 
Wilde  J.  The  rule  of  damages  above  stated  is  not  infiexible.  It  will  yield  to 
peculiar  circumstances.  See  per  Wilde  J.  in  Whiting  r.  Dewey,  15  Pick.  428  ; 
Baxter  I".  Bradbury,  20  Maine,  260  ;  Leland  i'.  Stone,  10  Mass.  459;  Spring  y.  Chase, 
22  Maine,  505. 

On  the  covenant  of  warranty,  the  measure  of  damages  in  Massachusetts, 
Maine,  Vermont,  and  Connecticut,  is  the  value  of  the  land  at  the  time  of 
eviction,  without  regard  to  the  consideration  in  the  deed.  Gore  v.  Brazier,  3 
Mass.  523 ;  Parker  J.  in  Caswell  v.  Wendell,  4  Mass.  108  ;  Bigelow  v.  Jones,  ib. 
512;  Wyman  v.  Ballard,  12  Mass.  304,  306  ;  Norton  v.  Babcock,  2  Metcalf,  518  ; 
White  V.  Whitney,  3  Metcalf,  89  ;  Hardy  v.  Nelson,  27  Maine,  525  ;  Pitkin  v. 
Leavitt,  13  Vermont,  379;  Park  ».  Bates,  12  Vermont,  381  ;  Cushman  v.  Blanch- 
ard,  2  Greenl.  266  ;  Swett  v.  Patrick,  3  Fairf.  9  ;  Sterling  v.  Peet,  14  Conn.  245  ; 
Strong  y.  Shumway,  D.  Chij).  110;  Park  v.  Bates,  12  Vermont,  381.  See  for 
Louisiana,  BisscU  v.  Erwin,  13  Louis.  R.  143.  Interest  will  be  allowed  from  the 
time  of  the  eviction,  and,  where  there  has  been  an  eviction  by  judgment  of  law, 
the  expenses  of  defence  to  the  suit,  by  which  the  eviction  has  been  ett'ected. 
Hardy  v.  Nelson,  27  Maine,  525  ;  Pitkin  v.  Leavitt,  13  Vermont,  379  ;  Bigelow 
V.  Jones,  4  Mass.  512.  Counsel  fees  were  included  in  the  case  of  Swett  v.  Patrick, 
3  Fairf.  9.  But  they  Avere  excluded  in  the  case  of  Leftingwell  v.  Elliott,  10 
Pick.  204.  Where  the  grantee  has  been  evicted  by  a  paramount  title,  and  has 
extinguished  that  title,  the  measure  of  damages  will  be  the  amount  paid  by  him 
to  extinguish  that  title,  as  well  after  as  before  the  commencement  of  the  suit, 
together  with  interest  and  a  reasonable  compensation  for  the  trouble  and  expenses 
to  which  he  may  have  been  put  in  jn-ocuring  such  extinguishment,  exclusive  of  fees 
for  advice  and  services  of  comasel.  Leffingwell  v.  EUiott,  10  Pick.  204  ;  AVetmore  v. 
[*765] 
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be  bound  to  wait  in  such  a  case,  but  might  bring  his  action  of  cove- 
nant, and  if  necessary  offer  to  reconvey  the  interest  or  title  actually 
vested  in  him. 

Green,  11  Pick.  462  ;  Wliite  v.  Whitney,  3  Metcalf,  81 ;  Sprague  v.  Baker,  17  Mass. 
586  ;  Kelly  v.  Low,  18  Maine,  2-14  ;  Gardners.  Niles,  16  Maine,  279  ;  Loomis  v. 
Bedel,  UN.  HamiD.  74  ;  Donahoe  t'.  Emery,  9  Metcalf,  63  ;  Thayer  v.  Clemence,  22 
Pick.  490  ;  Spring  v.  Chase,  22  Maine,  505.  The  above  rule,  however,  supposes  that 
the  sum  paid  to  extinguish  the  paramount  title  does  not  exceed  the  value  of  the 
estate.  White  v.  Wliitney,  3  Metcalf,  81.  The  amount  to  be  recovered  by  the 
grantee,  who  has  been  in  the  possession  and  actual  occupation  of  the  laremises, 
and  has  purchased  an  outstanding  paramount  title,  is  not  affected  by  proof  that 
the  rents  and  profits  are  more  or  less  than  the  interest  on  the  consideration  orig- 
inally paid.  Spring  v.  Chase,  22  Maine,  505.  The  value  of  the  land  at  the  time 
of  the  eviction  may  greatly  exceed  the  value  and  price  of  the  land  at  the  time  of 
the  sale ;  but  the  rule  above  stated  giving  the  value  at  the  time  of  eviction  was 
adopted  in  the  first  settlement  of  the  country,  when  the  value  of  the  land 
consisted  chiefiy  in  the  improvements  made  by  the  occupants  ;  and  if,  on  ouster, 
the  warranty  would  not  have  secured  to  them  the  value  of  these  improvements, 
they  could  have  derived  little  benefit  from  it.  Per  Parsons  Ch.  J.  in 
Gore  V.  Brazier,  3  Mass.  523,  545  ;  4  Kent,  (6th  ed.)  475,  476.  In  other 
states,  on  a  total  failure  of  title,  the  measure  of  damages,  even  on  the  cove- 
nant of  warranty,  is  the  value  of  the  land  at  the  execution  of  the  deed  ;  and 
the  evidence  of  that  value  is  the  consideration  money,  Avith  interests  and  costs. 
New  York.  Staats  v.  Ten  Eyck,  3  Caines,  Hep.  Ill;  Pitcher  i'.  Livingston,  4 
John.  1  ;  Bennett  v.  Jenkins,  13  John.  50.  Pennsvlvania.  Bender  v.  Fromberger, 
4  Dall.  441.  Vii-ginia.  Stout  v.  Jackson,  2  Hand."  132.  See  Mills  r.  Bell,  3  Call, 
326;  Nelson  v.  Mathews,  2  Hen.  &  Munf.  164;  Lowther  v.  Commonwealth,  1 
Hen.  &  Munf.  202  ;  Crenshaw  v.  Smith,  5  Munf.  415  ;  Threlkeld  v,  Fitzhugh,  2 
Leigh,  451.  North  Carolina.  Phillips  ?;.  Smith,  1  North  Car.  Law  Hep.  475; 
Wilson  i'.  Forbes,  2  Dev.  30.  South  Carolina.  Hinning  v.  Withers,  2  Const.  Hep. 
584  ;  Ware  v.  Weathnall,  2  M'Cord,  413;  Bond  v.  Quattlebaum,  1  M'Cord,  584  ; 
Pearson  v.  Davis,  1  M'Mullan,  37.  See  Liber  r.  Parsons,  1  Bay,  19  ;  Gerard  v. 
Hivers,  ib.  265 ;  Witherspoon  v.  Anderson,  3  Desaus.  245  ;  Earle  v.  Middleton, 
1  Cheves  Law  &  Eq.  127.  Ohio.  Backus  v.  Mc'Coy,  3  Ham.  (Ohio)  211,  221; 
Clark  V.  Parr,  14  Ohio,  118.  Kentucky.  Hanson  v.  Buckner,  4  Dana,  253  ;  Cox 
V.  Strode,  2  Bibb,  272.  Missouri.  Tapley  v.  T-abeaume,  1  Missouri,  552  ;  Martin 
V.  Long,  3  ib.  391.  Illinois.  Buckmasterr.  Grundy,  1  Scammon,  310.  New 
Jersey.  Stewart  v.  Drake,  4  Halsted,  139  ;  Morris  v.  Howan,  2  Harr.  304.  Ten- 
nessee. Elliot  V.  Thompson,  4  Humph.  99.  Arkansas.  Logan  v.  Moulder,  1  Pike, 
313.  Georgia.  Davis  v.  Smith,  5  Georgia,  274.  See  Durbin  v.  Garrard,  5 
Monroe,  317  ;  Gridlcy  v.  Tucker,  1  Freem.  Ch.  209  ;  Harland  v.  Eastland,  Hardin, 
590  ;  McKinney  v.  Watts,  3  A.  K.  Marsh.  268.  Attorney's  fees,  not  taxable,  are  not 
to  be  included  in  the  costs.  Holmes  i\  Sinnickson,  3  Green,  313.  Where  there 
is  a  breach  of  the  covenant  against  incumbrances,  the  amount  fauiy  paid  to  remove 
the  incumbrance,  with  interest  from  the  payment,  is  the  measure  of  damages. 
Brooks  V.  Moody,  20  Pick.  474  ;  Comings  'v.  Little,  24  Pick.  266  ;  Thayer  v. 
Clemence,  22  Pick.  490  ;  Norton  v.  Babcock,  2  Metcalf,  510  ;  Prescott  v.  Trueman, 
4  Mass.  627  ;  Delavergne  ».  Norris,  7  John.  358  ;  Hall  r.  Dean,  13  John.  105  ; 
Harlow  v.  Thomas,  15  Pick.  66  ;  Chapel  v.  Bull,  17  Mass.  213.  This,  however, 
must  never  exceed  the  consideration  money  and  interest.  Footc  v.  Burnet,  10 
Ohio,  317.  Or  the  value  of  the  estate,  where  that  is  the  rule  of  damages. 
Norton  v.  Babcock,  2  Metcalf,  510.  But  if  the  incumbrances  remain  and  consist 
of  mortgages,  attachments,  and  such  liens  on  the  estate  conveyed  as  do  not  interfere 
with  the  payment  of  it  by  covenantee,  he  can  recover  only  nominal  damages.  Per 
Morton  J.  in  Harlow  v.  Thomas,  15  Pick.  69  ;  Prescott  v.  Trueman,  4  Mass.  630, 
per  Parsons  Ch.  J. ;  Wyman  v.  Ballard,  12  Mass.  304  ;  Tufts  v.  Adams',  8  Pick. 
547  ;  Hichardson  v.  Dorr,  5  Vermont,  9  ;  Delavergne  v.  Norris,  7  John.  358  ; 
Dimniick  i'._  Lockwood,  10  Wendell,  149,  per  Savage  Ch.  J.  ;  Collier  v.  Gamble, 
10  Missouri,  467.  If,  however,  the  incumbrances  are  of  a  permanent  nature, 
like  easements,  such  as  the  covenantee  cannot  remove,  he  should  recover  a  just 
compensation  for  the  real  injury  resulting  from  their  continuance.  Per  Morton  J.  in 
Harlow  v.  Thomas,  69  ;  Hubbard  v.  Norton,  10  Conn.  422,  435  ;  Gilbert  v.  Ihilkley, 
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8.  In  one  case,  where  the  purchaser  obtained  only  a  mortgage 
title,  and  was  compelled  to  reconvey  upon  payment  to  him  of  the 
mortgage-money,  the  jury  gave  him  as  damages  a  sum  sufficient  to 
make  up  the  residue  of  the  purchase-money  and  interest  since  he 
was  evicted.  Upon  a  motion,  it  was  insisted  that  the  damages  ought 
to  be  reduced  by  taking  off  the  interest,  for  that  it  was  the  purcha- 
ser's own  laches  that  he  did  not  sue  instantly  on  the  eviction,  and  in 
that  case  no  interest  would  have  accrued.  But  the  Court  observed, 
that  the  plaintiff  was  entitled  to  recover  damages  for  all  the  time 
passed  during  which  he  had  been  kept  out  of  the  possession  of  the 
estate,  and  therefore  as  he  would  *be  entitled  to  an  equivalent  or 
greater  sum  under  another  name,  it  would  be  useless  to  disturb  the 
finding  upon  that  ground  (m). 

9.  In  Lewis  v.  Campbell,  Dallas,  C.  J.,  said  he  very  much 
doubted  whether  in  any  case  in  an  action  on  a  covenant  for  quiet 
enjoyment  of  an  estate  sold,  the  plaintiff  who  has  been  evicted 
could  recover  for  the  improvements  and  buildings  he  might  choose 
to  make  and  erect  upon  the  lands.  And  Mr.  Justice  Richardson 
said  he  did  not  give  any  opinion,  whether  the  improvement  of  the 
land  would  in  any  case  be  considered  in  ascertaining  the  amount  of 
the  damage  (o)  (1). 

10.  Where  a  man  agrees  to  take  a  covenant  against  incumbrances 
and  there  is  a  contingent  incumbrance,  if  an  action  at  law  be  brought 
upon  the  covenant  there  would  not  be  recovered  twopence  damages 
till  a  breach,  which  possibly  may  never  happen  (p)  (2). 

11.  Where  in  a  marriage  settlement  there  was  a  covenant  for 
quiet  enjoyment  and  further  assurance,  and  there  was  a  defect  in 
title  to  part  and  the  covenantor  was  dead,  so  that  the  demand  was 
against  assets.  Lord  Thurlow  said  that  the  breach  of  contract 
sounded  in  damages,  and  therefore  there  must  be  an  issue  directed 
to  try  what  the  damages  were.  This,  he  observed,  was  a  contract 
to  convey  a  particular  estate  [a  conveyance  of  the  estate  with  cove- 

(?i)  King  V.  Jones,  5  Taunt.  418  ;  see         (o)  8  Taunt.  715. 
Anderton  v.  Arrowsmith,  2  Per.  &  Dav.         (p)  Per  LordCowper,  Gilb.  Eq.  Rep. 
408.  7. 

5  Conn.  262.  "Where  the  breach  of  covenant  arises  from  an  eviction  of  a  part  only 
of  the  land  purchased,  the  cavenantee  will  recover  under  the  covenant  of  seisin 
such  a  proportion  of  the  whole  consideration  and  interest  as  the  value  of  that 
part  bears  to  the  vahre  of  the  whole.  Ela  v.  Card,  2  N.  Ilamp.  175  ;  Hubbard 
V.  Norton,  10  Conn.  422  ;  Morris  r.  Phelps,  5  John.  49;  4  Kent  (6th  ed.)  477  ; 
Guthrie  v.  Pugslev,  12  John.  126  ;  Dimnxick  v.  Lockwood,  10  Wendell,  142  ; 
King  V.  Pyle,  8  Serg.  &  Rawle,  166. 

(1)  See  in  next  preceding  note. 

(2)  lb. 
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Tiants,  as  above],  and  not  to  purchase  lands.  If  it  had  been,  he 
*should  have  decreed  lands  lo  be  purchased  and  settled,  but  being 
to  settle  a  particular  estate  it  is  only  in  damages  (g-). 

12.  A  purchaser  is  not  bound  to  give  notice  of  an  adverse  suit 
to  the  covenantor  (1)  ;  but  if  he  compromise  it,  may  recover  the  whole 
sum  paid  and  his  costs  between  solicitor  and  client,  if  the  claim  was 
within  the  covenant.  The  only  effect  of  want  of  notice  in  such  a 
case  as  this  is,  to  let  in  the  party  who  is  called  upon  for  an  indem- 
nity, to  show  that  the  plaintiff  has  no  claim  in  respect  of  the  alleged 
loss,  or  not  to  the  amount  alleged,  that  he  had  made  an  improvi- 
dent bargain,  and  that  the  defendant  might  have  obtained  better 
terms  if  the  opportunity  had  been  given  to  him.  But  that  must  be 
proved  (r)  (2). 

13.  An  action  for  breach  of  a  covenant  for  title  (s)  will  not  be 
barred  by  the  bankruptcy  and  certificate  of  the  covenantor,  although 
the  cause  of  action  accrued  before  the  bankruptcy. 

14.  An  action  of  covenant  did  not  lie  against  a  devisee  upon 
the  statute  of  fraudulent  devises  (t).  There  was  no  such  remedy  at 
common  law,  and  therefore,  although  a  vendor  died  seised  of  real 
estates,  yet  if  they  were  devised  by  his  will,  a  purchaser  had  not 
any  remedy  against  them,  notwithstanding  that  the  covenants  for 
title  were  broken,  and  there  was  no  other  fund  to  which  he  could 
resort  for  damages.  This,  however,  was  remedied  by  the  1  Will.  4, 
c.  47  (m),  which  expressly  extends  the  provisions  of  the  former  stat- 
ute generally  to  the  case  of  covenants. 

15.  If  the  title  prove  bad,  and  the  defect  can  be  supplied  by  the 
vendor,  the  purchaser  may  file  a  bill  in  equity  for  a  specific  perform- 
ance of  the  covenant  for  further  assurance.     And  a  vendor,  who  has 

(q)  Wade  V.  Paget,  1  Bro.  C.  C.  363.  (t)  3  W,  &  M.  c.  U ;  Wilson  v.  Knub- 

(r)  Smith  v.  Compton,  3  Barn.  &  Aid.  lev,  7  East,  128  ;  see  Farley  v.  Briant, 

407  ;  see  Short  v.  Kallowav,  11  Adol.  &  3  Adol.  &  Ell.  839. 

Ell.  28.                                   '  («)  Sec,  3 ;  see  3  &  4WiIl.  4,  c.  104  ; 

(.s)  Hammond  r,   Toulmin,    7    Term  2  Myl.  &  Cra.  708  ;  7  Sim.  546  ;  Spark- 

Kep.    612;     Mills  v.   Auriol,    1    Hen.  man"  i'.  TimbreU,  8  Sim.  2.53. 

Blackst.  433. 

(1)  Holmes  v.  Chapman,  5  Halsted,  10;  King  v.  Kerr,  5  Ham.  (Ohio)  156. 
The  covenantee  is  not  bound  to  defend,  after  notice  to  the  covenantor,  and  refusal 
on  his  part  to  defend.  Jackson  v.  Marsh,  5  Wendell,  44.  In  Miner  v.  Clark,  15 
Wendell,  425,  it  was  held  by  the  court  that  the  notice,  in  such  case,  need  not  be 
in  writing. 

(2)  See  ante,  749,  note  ;  Hamilton  v.  Cutts,  4  Mass.  349  ;  Sprague  v.  Baker, 
17  Mass.  586;  Mitchell  v.  Warner,  5  Conn.  521  ;  Booth  v.  Starr,  5  Dav,  282; 
Rich  1-.  Waite,  N,  Chip.  68;  Fowler  v.  Poling,  6  Barbour  Sup.  Ct.  Rep.  165; 
Sterling  v.  Peet,  14  Conn,  245  ;  Greenvault  v.  Davis,  4  Hill,  646  ;  Loomis  v. 
Bedel,  11  N.  Hamp.  74 ;  Pitkin  v.  Leavitt,  13  Vermont,  379. 
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sold  a  bad  title,  will,  under  a  covenant  for  further  assurance,  be 
compellable  to  convey  any  title  which  he  may  have  acquired  since 
the  conveyance,  although  he  actually  purchased  such  title  for  a  val- 
uable consideration  (x)  (1).  But  after  a  conveyance  executed,  a 
bill  cannot  be  filed  for  compensation. 

16.  It  seems  that,  under  a  covenant  for  further  assurance,  a 
purchaser  may  require  a  duplicate  of  the  conveyance  to  be  executed 
to  him,  in  case  he  is  compelled  to  part  with  the  original  to  a  pur- 
chaser from  him  of  part  of  the  estate  (i/)  ;  but  it  may  be  doubted 
*whether  we  can  require  a  covenant  to  produce  the  title-deeds  if  the 
purchase  was  completed  without  such  a  covenant  (2;). 

17.  So  if  the  vendor  become  bankrupt,  the  purchaser  may  call 
upon  the  assignees  to  execute  further  assurances,  although  the 
vendor  was  only  tenant  in  tail,  and  did  not  suffer  a  recovery  (a). 

18.  But  if  the  original  contract  was  not  fit  to  be  executed  by 
equity,  the  Court  will  not  interfere  in  behalf  of  the  purchaser,  bui 
leave  him  to  his  remedy  at  law  (b).  And  if  the  title  prove  bad, 
and  the  purchase  was  made  at  a  great  undervalue,  equity  will 
relieve  the  vendor  against  an  action  on  the  covenants  for  title, 
allowing  the  purchaser  his  purchase-money,  Vk^ith  interest  only,  he 
discounting  the  mesne  profits  (c). 

19.  Under  a  covenant  for  further  assurance,  a  purchaser  may, 
of  course,  require  the  removal  of  a  judgment  or  other  incum- 
brances (rf). 

20.  If  the  time  for  further  assurance  be  limited,  the  purchaser 
must  take  care  to  require  the  act  to  be  done  within  the  time  whilst 
the  parties  are  competent  to  do  it  (e). 

21.  A  covenant  to  do  all  reasonable  acts  means  such  acts  as 
the  law  requires  ;  and  if  it  be  an  unnecessary  act  which  is  called 
for,  it  is  not  a  reasonable  act,  or  one  which  would  be  required  by 
law  (/). 

22.  It  was  ruled  by  Holt,  C.  J.   (o-),  that  if  ^  covenant  with  B 

(a;)  Taylor  v.  Debar,  1  Cha.  Ca.  274  ;  supra,  ch.  11,  s.  4. 

2   Cha.    Ca.    212.      See    Seabourne    t\  (6)  Johnson  r.  Nott,  1  Tern.  271. 

Powell,  2  Yern.  11  ;  and  see  ch.  22.  (c)  Zoach  v.  .Swaine,  1  Yern.  320. 

(y)  Napper  v.  Lord  AUhigton,   1   Eq.  (rf)  Per  Heath,  J.  5  Taunt.  427. 

Ca.  Abr.  166,  pi.  4.  (e)  Nash  v.  Ashton,  Skin.  42. 

(s)  Fain  v.  Avers,  2  Sim.  &  Stu.  533  ;  (/)  Per  Wood,  B.  in  Warn  v.  Bick- 

supra,  p.  461.     SeeHallettr.  Middleton,  ford,  9  Price,  43. 

1  Russ.  243  ;  and  supra,  p.  461.  ((/)  Heron  r.  Treyne,  2  Lord  Raym. 

{a)  Pye  v.  Daubuz,  3  Bro.  C.  C.  595  ;  75U  ;  see  Hallings  v.  Comiard,  Cro.  Eliz. 

see  3  &  4  Will.   4,  c.  74,  s.  55  to  69  ;  517. 

(1)  See  ante  689,  in  note. 
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to  make  further  assurance  to  B,  at  the  cost  of  B,  A  ought  to  give 
notice  to  B  what  sort  of  assurance  he  will  give,  and  then  B  ought 
to  tender  the  costs,  and  then  A  ought  to  make  the  assurance  ; 
but  according  to  the  common  covenant  for  further  assurance,  the 
sort  of  assurance  is  to  be  pointed  out  by  the  purchaser,  so  that 
he  would  have  to  tender  the  costs  at  the  time  he  required  the 
assurance. 

23.  If  the  covenant  be  to  make  such  further  assurance  as  the 
purchaser's  counsel  shall  advise,  the  purchaser  himself  cannot 
devise  the  assurance  (A),  but  this  technicality  is  obviated  by  the 
usual  form,  which  requires  such  further  assurances  to  be  executed 
as  the  purchaser,  his  heirs  or  assigns,  or  his  or  their  counsel  shall 
*advise,  or  devise  and  require,  which  means  what  it  expresses,  that 
either  the  party  or  the  counsel  may  devise  the  assurance. 

24.  The  seller  should  be  permitted  to  read  the  assurance,  and  to 
go  to  his  own  counsel  to  consider  it,  and  to  have  convenient  time 
after  the  assurance  shown  to  him  to  perlect  it  (^).  But  in  Manser's 
case,  according  to  Coke's  report  (k),  it  was  laid  down,  that  where 
a  man  is  literate,  he  is  bound  by  law  to  deliver  it  presently  upon 
request,  and  hath  not  time  to  consult  upon  it  with  counsel  learned 
in  the  law ;  but  the  case  turned  upon  the  pleading  and  upon  the 
distinction  taken  where,  as  in  that- case,  the  act  was  to  be  per- 
formed by  a  stranger  and  not  by  the  covenantor  (J);  and  indeed  in 
Leonard's  report,  it  is  stated,  that  the  obligation  was  to  execute 
the  assurance  on  the  1st  of  January,  and  the  deed  was  not  tendered 
till  before  sun-setting  on  the  31st  of  December,  so  that,  if  not  then 
executed,  the  obligation  would  have  been  avoided,  and  it  is  there 
said,  that  the  opinion  of  the  justices  was  that  the  obligation  was 
forfeited,  for  when  he  knew  the  last  instant  of  time,  he  ought  to 
have  had  his  counsel  then  ready  with  him  (m).  But  although  this 
point  was  mooted  (n),  it  does  not  appear  to  have  arisen  in  the 
case  (o).  The  case  which  was  mainly  relied  upon  in  Manser's 
case  was  decided  before  Bennel's  case,  which  latter  seems  to  give 
the  true  rule,  and  the  former  case  can  hardly  be  said  to  raise  the 
point,  because  the  obligor  refused  to  execute  the  deed,  and  did 
not  simply  require  time  to  consult  his  counsel :  And  the  tender 
itself  was  traversed  ;  and  it  was  upon  a  motion  in  arrest  of  judg- 
ment   that    it   was    said,  the   obligor   required    time    to    place    the 

(A)  Bennef  s  case,  Cro.  Eliz.  9  ;  Baker  (J.)  Moo.  182,  pi.  326. 

w,  Blustrode,  2  Lev.  95,  1  Mod.  104.  \m)  4  Lev.  61. 

(j)  Bennet's  case,  tibi  sup,  («)  See  Moo.  183. 

(k)  2  Rep.  3  a.  (o)  See  the  pleadings  in  Coke. 
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deed  before  his  counsel  to  be  advised  upon  it ;  sed  hoc  non  allocatur) 
Dyer  says,  for  the  covenant  was  peremptory,  viz.  to  be  performed 
presently  at  his  peril  (p).  How^ever,  no  difficulty  ever  arises  upon 
this  point  in  practice,  for  in  the  ordinary  course  of  business,  the 
draft  of  the  intended  assurance  is  sent  to  the  seller  for  his  perusal, 
and  to  enable  him  to  take  counsel's  advice  upon  it,  and  the  Courts 
would,  no  doubt,  feel  themselves,  upon  a  review  of  the  authorities, 
at  full  liberty  to  adopt  a  reasonable  rule  upon  this  subject, 

25.  A  mere  agreement  to  convey  an  estate  as  a  third  person 
should  advise,  of  course  would  not  justify  the  requisition  that 
beyond  the  conveyance  the  seller  should  enter  into  a  bond  for 
quiet  enjoyment  against  all   persons  (§'),  or  indeed   any  bond  at  all. 

26.  But  this  was  carried  further,  and  it  was  held  that  an  agree- 
ment *by  a  seller  to  convey  the  estate  by  such  reasonable  assurance 
as  by  the  purchaser  should  be  advised  and  required,  did  not  author-^ 
ize  the  purchaser  to  require  a  conveyance  with  common  covenants 
against  incumbrances  by  the  seller,  and  for  further  assurance, 
because  the  agreement  was  not  to  make  the  assurance  with 
reasonable  covenants  (r). 

27.  And  it  is  still  clear  that  there  must  not  be  any  warranty  in 
such  a  deed,  and  indeed  no  warranty  is  now  ever  contained  in  a 
common  conveyance.  But  in  Lassels  v.  Catterton  (s),  where  under  a 
common  covenant  for  further  assurance,  a  conveyance  was  tendered 
with  the  usual  covenants,  Mr.  Justice  Twisden  said,  that  he  knew 
it  had  been  held  that  if  a  man  be  bound  to  make  any  such  reason-^ 
able  assurance  as  counsel  should  advise,  usual  covenants  may  be 
put  in,  for  the  covenant  shall  be  so  understood. 

28.  Where  the  agreement  is  to  convey  an  estate  upon  a  sale,  it 
admits  of  no  doubt  that  the  purchaser,  both  at  law  and  in  equity,- 
would  have  a  right  to  a  conveyance  with  usual  covenants,  although 
nothing  was  expressed  about  covenants  in  the  agreement:  that 
would  be  supplied  (1).  But  where  theconveyance  is  really  a  further 
assurance,  the  purchaser  must  be  supposed  to  have  already  ob" 
tained  all  such  covenants  for  title  as  he  was  entitled  ta,  and  there-' 
fore  could  not  require  any  new  ones  from  the  seller  in  the  further 
assurance.     If  a  trustee  were  to  convey  an  outstanding  legal  estate 

(j9)  Wotton  V.  Cooke,  Dy.  337  b.  pi.  (q)  Staynrode  v^  Locock,  Cro.  Jac^ 
39  ;  see  Fitzhught?.  Dennington,  2  Lord     115. 

Raym.  109C.  (r)  Coles  v.  Kinder,  Cro.  Jac.  571. 

Is)  1  Mod.  67. 

(1)  See  ante,  702  note. 
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to  the  purchaser,  in  pursuance  of  the  seller's  covenant  for  further 
assurance,  he  not  having  before  entered  into  any  covenant,  would 
be  bound  to  covenant  in  the  usual  way  that  he  had  done  no  act  to 
incumber  the  estate :  and  the  seller  would  be  compellable  to  pro- 
I  cure  a  conveyance  from  him  with  such  a  covenant.  No  real  diffi- 
culty is  likely  to  arise  in  practice  upon  this  point. 
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^CHAPTER  XV. 


OF     SATISFIED    TERMS. 


SECTION  I. 


OF    THE    MERGER    AND    CESSER    OF    TERMS. 


1.  Union    of   term    and    inheritance  a 

merger. 

2.  Unless  freehold  in  auter  droit. 

3.  Parlicularhj  if  union  by  act  in  laic. 

4.  Tenant  by  the  curtesy  and  termor. 

6.  Executor  having  a  term  and  buying 
the  fee. 

6.  Freeholder    in    his    own    right    and 

termor  in  auter  droit  no  7nerger. 

7.  Freeholder  marrying  the  termor. 

8.  Grant  by  lessee  to  the  wife  of  lessor. 

9.  Purchase  of  freehold  by   termor  in 

right  of  his  wife. 


10.  Lessee    appoints  freeholder  executor 

no  merger. 

11.  Years  may  merge  in  years. 

12.  Term  saved   where    termor    releasee, 

iSfC.  to  uses. 

13.  Resuscitation  of  term  or  creation  of 

•new  one. 

14.  Provisoes  for  cesser. 

15.  Hays  Y.  Bailey. 

16.  Obsverations  on  it. 

17.  Hoxo  portions  may  be  raised. 

18.  8^9  Vict.   c.   112,  directing  terms  to 

cease. 


We  may  consider  shortly  the  leading  rules  on  the  doctrine  of 
merger  of  terms  of  years,  a  knowledge  of  which  the  practical  con- 
veyancer will  still  require. 

1.  Where  a  term  of  years  and  the  inheritance  meet  in  one  person 
in  the  same  right,  the  term  is  extinct  (1). 

2.  So  a  man  cannot,  Sir  Edward  Coke  says,  have  a  term  for  years 
in  his  own  right,  and  a  freehold  in  auter  droit,  to  consist  together  (a)  ; 
and  he  illustrates  this  rule  by  staling,  that  where  a  man,  lessee  for 
years,  takes  a  feme  lessor  to  wife,  the  term  is  extinct.  But  this 
position  appears  to  be  contradicted  by  the  case  of  Lichden  v.  Wins- 
more    (6),  in  which  it  was  held,  that  if  there  be  lessee  for  years, 

[a)  1  Inst.  338  b.     See  9  East,  372.        pi.    10  ;  Ben.   141 ;  and   see   Thorn   v. 
(6)  2  Roll.  Rep.  472  ;  1  Ro.  Abr.  934,     Newman,  3  Swanst.  603. 

(1)  4  Kent  (6tli  ed.)  99  et  seq.  ;  Roberts  v.  Jackson,  1  Wendell,  478  ;  1  Cruise 
Dig.  by  Mr.  Greenleaf,  Vol.  1,  Tit.  8,  Ch.  2,  §26  ;  3  ib.  Vol.  6,  Tit.  39,  where  the 
whole  subject  of  merger  is  fully  treated. 
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reversion  for  life  to  A,  a  married  woman,  and  the  lessee  grant  his 
estate  to  the  husband,  and  then  the  wife  dies,  the  term  is  not 
extinct,  because  the  husband  has  the  estates  in  several  rights,  for  the 
freehold  was  in  the  wife,  and  the  husband  was  merely  seised  in  her 
right ;  or,  to  speak  more  correctly,  the  freehold  was  in  the  husband 
and  wife,  although  in  her  right  (c). 

*3.  And  it  is  clear,  that  if  in  a  case  like  this,  the  coalition  be  not 
occasioned  by  the  act  of  the  termor,  the  term  will  not  merge.  Thus 
the  descent  of  the  fee  upon  the  wife  of  a  termor  for  years  after  the 
intermarriage  will  not  drown  the  term,  because  the  estates  do  not 
coalesce  by  the  act  of  the  termor  for  years  (rf),  and  the  term  he 
holds  in  his  own  right,  and  the  freehold  in  right  of  his  wife.  This 
was  decided  in  the  reign  of  James  1,  by  Fleming,  C.  J.  and  Fenner 
and  Croke,  Justices,  against  the  opinion  of  Williams,  Justice,  who, 
even  after  judgment  was  given,  said  to  the  counsel  at  ihe  bar  that, 
as  clear  as  it  was  that  they  were  at  the  bar,  so  clear  it  was  that 
the  term  was  extinct ;  and  in  other  respects  expressed  himself  very 
violently,  so  that  Sir  Edward  Coke's  doctrine  was  not  overruled 
without  opposition. 

4.  Where,  however,  a  husband,  termor  for  years,  seised  of  the 
freehold  in  right  of  his  wife,  has  issue  by  the  wife,  so  that  he  is 
entitled,  in  his  own  right,  as  tenant  ,by  the  curtesy,  there  seems 
reason  to  contend  that  the  term  will  merge  (e). 

5.  A  term  vested  in  a  person  as  executor  may  belong  to  him 
beneficially  ;  and  it  therefore  seems,  that  if  he  purchase  the  rever- 
sion, the  term  will  be  extinct ;  but  there  is  an  obiter  dictum  of 
Lord  C.  J.  Holt's  in  Cage  v.  Acton  (/),  where  he  admitted  (as  a 
point  perfectly  clear)  that  if  a  man  hath  a  term  as  executor,  and 
purchases  the  reversion,  this  is  no  extinguishment.  But  in  Brooke's 
Abridgment,  it  is  in  three  several  places  (g)  stated  to  have  been 
held  by  the  Judges  Hales  and  Whorwood,  in  4  Edw.  6,  that  if  a 
man  has  a  lease  for  years  as  executor,  and  afterwards  purchases 
the  land  in  fee,  the  lease  is  extinct ;  and  this  position  is  cited  and 
not  denied  in  several  cases  (h),  and  is  adopted  by  Rolle  in  his 
Abridgment  (?").  So  in  a  case  in  Leonard  (k),  Dyer  explicitly  laid 
down    the  same   doctrine  ;  and   it  has  been  treated  as  clear  law  in 

(c)  See  Polyblank  v.  Hawkins,  Dougl.  Webb  v.  Russell,  3  Term  Hep.  393. 
329.  (9)  Bro.    Abr.   Extinguishment,    54 ; 

(rf)  Lady  Piatt  v.  Sleap,  Cro.  Jac.  275  ;  Leases,  63  ;  Surrender,  .52. 
1  Uulstr.   118  ;  Jenk.  2d  Cent.  pi.  38  ;         (/*)  3  Leo.  Ill ;  2  Rolle's  Rep.  472. 
Doe  V.  Rett,  11  Adol.  &  EU.  842.  (<)  1  Ro.  Abr.  934,  pi.  9. 

(e)  See  1  Bulstr.  118.  {k)  4  Leo.  37,  pi.  102. 

(/)  1  Salk.  326;  Com.  69;  and  see 
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two  cases,  one  of  which  is  reported  by  Hetly  (I),  and  the  other  by 
Freeman  (m).  And  in  one  case  one  of  the  Judges  thought,  that 
even  the  descent  of  the  fee  on  the  executor  would  merge  the 
term  (n),  although  Lord  Chief  Baron  Gilbert  justly  questions  this 
position  (o).  The  rule,  that  a  purchase  of  the  fee  by  the  executor 
shall  merge  the  term,  appears  to  be  founded  in  reason  as  well  as 
*upon  authority  ;  for,  as  far  as  his  own  interest  is  concerned,  there 
cannot  be  any  reason  why  the  term  should  not  merge.  It  is  admitted, 
however,  on  all  hands,  that  the  term  shall  not  be  extinct  as  to 
creditors,  and  this  I  am  induced  to  believe,  from  Lord  Raymond's 
report  of  Cage  v.  Acton,  is  all  that  Lord  Chief  Justice  Holt 
meant  (p),  although  his  dictum  is  so  generally  stated  in  Comyns's 
and  Salkeld's  reports  of  this  case.  At  any  rate,  it  was  an.  obiter 
dictum,  and  cannot  affect  a  doctrine  apparently  so  well  estab- 
lished ;  and  it  is  therefore  submitted  to  the  reader,  that  in  a  case 
of  this  nature  the  term  must  merge  in  the  inheritance,  except  as  to 
creditors. 

6.  But  a  man  may  have  a  freehold  in  his  own  right,  and  a  term 
in  auter  droit  (^q). 

1.  Therefore,  if  a  man  seised  of  the  freehold  intermarry  with  a 
woman  termor  for  years,  the  term  is  not  extinct,  but  the  husband 
is  possessed  of  the  term  in  right  of  his  wife  during  the  coverture, 
because  he  has  not  done  any  act  to  destroy  the  term,  and  it  is 
cast  upon  him  by  the  act  of  law  (r). 

8.  So  if  the  lessee  grant  the  term  to  the  wife  of  the  lessor,  it  will 
not  merge  (s). 

9.  But  if  a  man  possessed  of  a  term  in  right  of  his  wife,  purchase 
the  freehold,  there  seems  ground  to  contend,  that  the  term  will 
merge,  inasmuch  as  the  estates  coalesce  by  his  own  act,  and  not, 
as  in  the  case  of  marriage,  by  the  act  of  law  ;  and  accordingly  in 
one  case  {t),  Dyer  held  the  wife's  term  to  be  extinct  by  the 
husband  purchasing  the  fee  ;  and  Manwood,  C.  B.  agreed  with 
him  ;  and  the  same  doctrine  appears  to  have  been  held  in  a  case 
reported  by  Moore  (u).  Lord  C.  J.  Hobari,  however,  seems  to  have 
been  of  opinion,  that  a  purchase    by  the  husband  of  the  fee  would 

{I)  Het.  36.  417  ;  and  see  4  Leo.  38  ;  Godb.  2  ;  Het. 

(w)  1  Frecm.  289,  pi.  338.  36. 

(m)  See  3  Leo.  112.  {s)  Bracebridge  v.  Cook,  Plo.  Comm. 

(o)  See  Bac.  Abr.  Leases,  (R).  417. 

{p)  1  Lord  liavm.  520.  {t)  Godb.  2  ;  4  Leo.  38. 

{q)  1  List,  338  b.  (t<)  Mo.  54,  pi.  157. 

(»•)  Bracebridge  v.  Cook,  Plo.  Comm. 
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not  extinguish  the  term   (x),  and  in  this  opinon   Lord  C.  J.  Holt 
appears  to  have  coincided  (y). 

10.  Upon  the  foregoing  principle,  if  the  lessee  make  the  free- 
holder his  executor,  the  term  will  not  merge  (2;). 

11.  It  was  formerly  holden,  that  a  term  for  years  could  not 
merge  in  a  term  for  years  ;  but  in  Hughes  v.  Robotham  (a),  it  was 
*determined,  that  if  there  be  two  termors,  he  who  has  the  less  estate 
may  surrender  to  the  other,  and  the  term  will  merge  in  the  greater  ; 
2dly,  that  although  the  reversion  be  for  a  less  number  of  years  than 
the  term  in  possession,  yet  the  term  in  possession  shall  drown  in 
that  in  reversion. 

12.  It  remains  to  observe,  that  before  the  statute  of  uses  (b),  if 
a  termor  for  years  was  enfeoffed  to  uses,  equity  would  not  compel 
'him  to  execute  the  estate  so  as  to  deprive  himself  of  his  term. 
The  statute  of  Henry,  by  transferring  the  use  into  a  possession, 
would  have  destroyed  the  estates  of  termors  who  were  enfeoffed  to 
uses;  but  to  prevent- this  injustice,  an  ex[)ress  saving  was  intro- 
duced into  the  act  of  the  rights  of  all  persons  seised  to  uses. 
Therefore,  if  a  fine  or  feoffment  was  levied  or  made  to  a  lessee  for 
years  to  the  use  of  others,  the  term  was  not  extinguished,  although, 
if  the  statute  had  not  been  made,  the  term  would  have  been  extin- 
guished at  common  law  (c).  So,  where  a  termor  for  years  was 
made  a  tenant  to  the  pracipe,  it  was  held  that  although  the  free- 
hold vested  in  him  drowned  the  term  until  the  recovery  was  suf- 
fered, yet,  when  the  recovery  was  perfected,  the  term  should 
revive  (cl).  And  it  seems  that  the  same  rule  must  prevail  where 
the  conveyance  is  by  lease  and  release,  although  it  has  been 
strenuously  argued,  that  as  the  lease  for  a  year  is  a  surrender  in 
law  of  the  prior  term,  the  subsequent  release  to  uses  shall  not 
bfing  the  case  within  the  saving  of  the  statute  of  uses.  There 
appears,  however,  to  be  no  weight  in  this  argument ;  a  lease  and 
release  being  a  common  conveyance,  and  deemed  one  assurance  ; 
and  from   one  report  of  the  case,  in  which   the  question   arose,   it 

(x)  Young  I'.  Radford,  Hob.  3.  Stephens  v.  Brydges,  V.  C.   1821,  MS. 

((/)  See  1  Salk.  326.  accordingly. 

{z)  1  Inst.  338  b  ;   1  Freeiu.  28'J,  pi.  (6)  27  Hen.  VIII.  c.  10,  s.  3. 

3S6.     Sec  Attoniev-general  v.  Sands,  3  (n)  Chesney's  case.  Mo.  196,  pi.  3-15  ; 

Cha.  Rep.  19.         "  7  Rep.  19  b,  "20  a,  cited. 

(«)  Hughes  V.  Robotham,  Cro.  Eliz.  (d)  Terrors  v.  Fermor,  2   Roll.  Rep. 

302.     See  Bac.  Abr.  Leases,  (S.)  s.  2  ;  245  ;    Cro.    Jac.   6-13 ;    Terrie's    case,   1 

Yentr.  2S0,  cited. 
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seems    that  the  Judges   (e)    thought  that  the   term  was  not  extin- 
guished by  the  lease  for  a  year  (/)• 

13.  It  may  here  be  remarked,  that  a  deed  purporting  to  be  an 
assicrnment  of  an  old  term  may,  if  that  term  has  by  any  accident 
ceased,  operate  as  the  creation  of  a  new  one.  As  in  the  common 
case  of  an  assignment  of  a  term  in  which  the  freeholder  in  rever- 
sion joins  in  granting,  bargaining,  selling,  and  assigning  the  term  ; 
if  the  old  term  has  become  void,  it  will  be  resuscitated,  or  a  new 
one  created  from  the  period  referred  to,  by  these  words  (g). 

*14.  Where  terms  for  years  are  raised  by  settlements,  it  is  usual 
to  introduce  a  proviso,  that  they  shall  cease  when  the  trusts  are  at 
an  end.  In  well-drawn  deeds,  this  proviso  always  expresses  three 
events :  1st,  the  trusts  never  arising  ;  2dly,  their  becoming  unneces- 
sary or  incapable  of  taking  effect ;  or,  3dly,  the  performance  of 
them.  But  it  frequently  happens,  in  ill-penned  instruments,  that 
these  events  are  not  accurately  expressed,  or  not  all  provided  for. 
If  a  term  for  years  be  created  for  raising  a  gum  of  money  for  the 
first  son  of  A,  who  shall  attain  twenty-one,  and  it  is  declared  by 
the  deed,  that  when  the  trusts  are  performed,  the  term  shall  cease  : 
now  if  A  should  not  have  a  son  who  attains  twenty-one,  the  trusts 
would  not  have  arisen,  and  consequently  could  not  be  performed  ; 
and  it  seems  that  the  term  will  not  cease  ;  the  event  which  hap- 
pened not  being  provided  for  in  the  declaration  for  cesser  of  the 
term  ;  but  this  is  of  little  importance  since  the  passing  of  the  act 
to  which  our  attention  has  already  been  drawn. 

15.  In  a  late  case  (A),  which  has  already  been  referred  to,  it 
appeared  that  under  a  power  Mr.  Walsh  Porter  had,  by  deed, 
charged  the  estate  in  question  with  the  payment  of  5,000/.  to  the 
children  of  his  then  intended  marriage,  at  such  time  or  times,  and 
in  such  proportions,  and  in  such  manner  as  thereinafter  mentioned. 
And,  by  the  same  deed,  in  further  exercise  of  his  power,  he  ap- 
pointed the  estate  to  trustees  for  five  hundred  years,  upon  the 
usual  trusts  to  raise  the  5,000/.  payable  to  sons  at  twenty-one, 
and  daughters  at  twenty-one,  or  marriage,  with  the  usual  provision 
for  raising  maintenance  in  the  meantime.  And  it  was  provided, 
that  if  no  child  should  become  entitled  to  the  portions,  or  if  the 
person  or  persons  to  whom  the  next  estate  of  inheritance  of  and  in 

(e)  See  3  Keb.  310.  (</)  See  Denn  i-.  Kemeys,  9  East,  366  ; 

(/)  Fountain  v.   Cook,   1  Mod.  127  ;  Doe  r.  Brooks,  3  Adol.  &  Ell.  513. 

best  reported  Bac.    Abr.   Leases,    (11.) ;  (h)  Hays    c.  Bailey,  Kolls,   10th  Au- 

S.  C.  bv  the  name   of  How  v.  Stiles,  3  gust  1813,  A'ide  supra,  p.  499. 
Keb.  283,  309  ;  2  Lev.  126. 

[*7741 


OF    PROVISOES    FOR    CESSER.  'IS5 

the  said  manor,  &£c.  in  reversion  or  remainder,  expectant  on  the 
determination  of  the  said  term,  should,  for  the  time  being,  belong, 
should  pay  unto  the  said  Edmuud  Lambert  and  Thomas  Gorman 
(the  trustees  of  the  term),  or  the  survivor  of  them,  or  the  executors 
or  administrators  of  such  survivor,  or  well  and  sufficiently,  to  his 
and  their  good  liking,  secure  to  be  paid  the  portion  or  portions 
therein  provided,  for  such  child  or  children,  or  so  much  thereof  as 
should  be  remaining  unpaid  (all  such  maintenance  and  interest  as 
was  hereinbefore  mentioned  being  first  raised  and  satisfied)  ;  and 
in  case  all  the  trusts  declared  as  aforesaid,  of  the  said  term,  should 
be  performed  and  satisfied,  or  should  be  discharged,  either  by 
becoming  incapable  of  being  performed,  or  by  any  other  means, 
and  the  trustees  should  be  paid  their  expenses,  then  the  term 
*should  cease.  The  portions  were  paid  to  the  personal  representa- 
tives of  the  surviving  trustee,  with  all  interest  and  maintenance 
money  up  to  the  day  of  payment,  by  the  reversioner,  "  in  order," 
as  it  was  declared,  "  to  discharge  the  estates  from  the  portions, 
and  that  the  term  might  cease  by  virtue  of  the  proviso  contained 
in  the  deed  of  appointment ;"  and  a  regular  release  was  executed 
by  the  trustees  of  the  term  upon  receipt  of  the  money.  The  estate 
was  sold,  and  the  purchase  completed.  The  purchaser  sold  again  ; 
and  it  appeared,  that  one  of  the  children  was  still  under  age  ;  and 
it  was  insisted  that  the  payment  to  the  trustees  did  not  discharge 
the  estate  from  the  portions.  The  seller  filed  a  bill  for  a  specific 
performance.  It  was  argued,  that  the  term  in  the  event  had 
ceased  ;  but  the  Master  of  the  Rolls  (Sir  William  Grant)  sug- 
gested, that,  although  the  term  might  have  ceased,  yet  the  portions 
would  still  remain  charged  on  the  estate  under  the  charge  in  the 
deed.  It  was,  however,  submitted  that  the  charge,  and  the  term, 
and  the  trusts  of  it,  must  all  be  taken  together.  The  portions 
would  have  been  as  much  a  charge  on  the  estate  under  the  trust 
of  the  term  as  they  were  under  the  express  charge.  If  the  term, 
which  was  the  legal  and  substantial  security,  was  gone  at  law,  it 
was  impossible  for  equity  to  say  that  the  charge  yet  subsisted. 
The  very  intention  of  the  parties  would  be  frustrated  by  such  a 
decision.  The  portions  were  to  be  paid,  according  to  the  charge, 
to  the  children  in  the  manner  after  mentioned  ;  and  one  mode 
afterwards  mentioned  was  a  payment  to  the  children  through  the 
medium  of  the  trustees.  The  proviso  was  inserted  to  meet  the 
very  case  which  happened.  The  trustees  were  persons  in  whom 
the  party  making  the  charge   reposed   confidence  ;  and   the  creator 
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of  the  trust  had  expressly  provided,  that  if  the  reversioner  should 
be  desirous  to  discharge  the  estate  before  the  children  were  capable 
of  receiving  the  portions  (for,  if  they  were  ot  age,  the  portions 
would,  of  coarse,  be  payable  to  themselves),  he  might  pay  the 
money  to  the  trustees  for  them,  or  even  secure  it  to  the  good 
liking  of  the  trustees.  Equity  had  no  power  to  say  that  this  was 
not  a  discreet  act,  and  that  the  portions,  although  paid  to  the 
trustees  precisely  as  directed  by  the  deed,  should,  for  the  greater 
security  of  the  infants,  still  remain  charged  on  the  estates.  The 
term  had  unquestionably  ceased  at  law ;  and  the  portions  which 
it  was  raised  to  secure,  had,  of  course,  ceased  with  it.  In  support 
of  the  objection,  it  was  argued,  that  the  portions  were  not  payable 
by  the  charge  till  the  children  attained  twenty-one,  and  that  they 
could  not  before  that  period  be  paid  to  the  trustees,  so  as  to  dis- 
charge the  estate  from  them.  The  Master  of  the  Rolls  said,  that 
he  was  inclined  to  be  of  opinion,  that  the  charge  would  run  with 
*the  term  which  would  regulate  the  mode  of  payment ;  but  he 
doubted  wether  the  term  would  cease,  for  it  was  required,  that 
"  all  such  maintenance  and  interest  should  be  first  raised  and 
satisfied."  .  Now  maintenance  was  to  be  raised  till  the  children 
attained  twenty-one.  Then  how  can  it  be  said  that  that  is  done 
until  the  child  attained  twenty-one  ?  That  circumstance  must  con- 
cur ;  all  the  trusts  must  be  performed  ;  it  is  in  the  conjunctive.  He 
doubted  therefore  whether  the  charge  would  cease.  Under  these 
circumstances,  he  should  think  that  the  purchaser  would  not  be  forced 
to  take  the  title,  and  therefore  he  overruled  the  exception  to  the 
Master's  report  against  the  title. 

16.  This  objection  was  not  considered  in  the  argument.  It 
might,  had  the  point  been  made,  have  been  insisted,  that  the 
■  direction  in  the  deed,  that  "  all  such  maintenance  and  interest 
being  first  raised  and  satisfied,"  must  be  confined  to  maintenance 
and  interest  up  to  the  time  of  payment  of  the  principal.  The 
interest  was  the  fruit  of  the  principal  ;  and  when  the  principal  was 
paid,  it  would  yield  interest,  and  that  would,  of  course,  be  the  fund 
for  maintenance.  The  ground  taken  against  the  title  makes  the 
reversioner  still  liable  to  pay  interest  under  the  charge  in  the  deed, 
although  he  has  paid  off  the  principal,  which  will  produce  interest. 
Could  he  file  a  bill  against  the  trustees  to  pay  him  the  interest  of 
the  5,000/,  which  he  had  paid  to  them  ?  Could  the  trustees  file  a 
bill  against  the  owner  of  the  estate  for  payment  of  the  interest, 
although    they  had  the   5,000/,  in  the  funds  ?      And,  if  not.  does  it 
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not  follow  that  the  interest  was  no  longer  a  charge  on  the  estate  ? 
The  construction,  which  depends  on  the  general  expression  in  the 
deed,  wholly  defeats  the  intention  of  the  parties,  that  the  rever- 
sioner might,  at  any  time,  relieve  the  estate  from  the  charge  alto- 
gether upon  payment  of  the  portions.  The  power  supposed  to  be 
reserved  to  the  owner  is,  to  pay  off  the  principal,  and  yet  leave  the 
estate  subject  to  the  interest.  The  decision,  in  this  case,  proves, 
that  the  charge  of  the  interest  is  as  serious  an  objection  to  the 
owner's  title  as  the  charge  of  the  principal.  If,  therefore,  the  pay- 
ment of  the  principal  has  any  operation,  it  is  to  make  the  owner 
pay  ten  per  cent,  interest  instead  of  five.  But  it  is  admitted  that 
the  portions  might  be  paid  to  the  trustees  before  the  children 
attained  twenty-one.  Now,  as  the  maintenance  and  interest  were 
to  be  first  raised  and  paid,  it  must  necessarily  be  intended,  that 
the  maintenance  was  such  as  had  already  accrued  ;  for,  how  could 
the  trustees  raise  by  anticipation  what  might  never  become  due  ? 
The  proviso  for  cesser  embraced,  1st,  the  event  of  there  being  no 
child  who  should  become  entitled  to  the  portion  ;  2d,  the  payment 
of  the  portions  to  the  trustees ;  3d,  the  performance  of  the  trusts. 
*There  are  some  general  words  in  the  proviso  which  are  unskilfully 
introduced;  but  this  was  the  intention,  and  the  words  are  sufficient 
to  effectuate  it.  The  word  and,  introducing  the  third  event,  must, 
it  is  submitted,  be  read  or ;  for  the  second  and  third  events  could 
not  happen  together.  The  case  was  afterwards  heard  upon  appeal 
before  the  Lord  Chancellor,  but  it  had  become  unnecessary  to 
decide  the  above  point,  and  he  gave  no  opinion  upon  it. 

17.  In  a  late  case  in  Ireland  (i)  it  was  held,  that  where  the 
portions  are  wanted  for  some  of  the  children,  the  whole  amount 
may  be  raised,  although  others  are  infants  ;  and  the  clause  in  the 
proviso  for  cesser,  requiring  all  interest  and  maintenance  to  be  first 
paid,  was  considered  1o  mean,  all  the  maintenance  and  interest 
until  the  portions  should  be  raised. 

18.  It  remains  to  refer  once  more  to  the  statute  which  will 
shortly  put  an  end  either  completely  or  partially  to  all  satisfied 
terms  of  years  attendant  on  the  inheritance  Qc).  By  force  of  it 
every  satisfied  term  which  on  the  31st  December  1845,  either  by 
express  declaration  or  by  construction  of  law,  was  attendant  on 
the  inheritance,  absolutely  ceased  :  so  has  every  term  which  has 
been  satisfied  since  that  day,  and  which   either  by  express  declara- 

{i)  Leech  v.  Leec'h,  2  Dru.  &  War.  {k)  8  &  9  Vict.  112,  supra,  ch.  11,  s.  C. 
568. 
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tion  or  by  construction  of  law,  hath  since  that  day  become  attend- 
ant on  the  inheritance,  and  so  will  cease  every  term  which  shall 
hereafter  be  satisfied,  and  so  become  attendant  on  the  inheritance. 
With  this  only  exception,  that  every  term  which  was  so  attendant 
by  express  declaration  on  the  31st  December  1845,  is  to  afford 
to  every  person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim  and  demand,  as  it  would 
have  afforded  to  him  had  it  continued  to  subsist,  but  had  not  been 
assigned  or  dealt  with  after  the  31st  December  1845.  Such  is 
the  power  of  an  Act  of  Parliament,  that  although  such  a  term  has 
absolutely  ceased,  yet  it  is  to  be  deemed  for  those  purposes  as  a 
subsisting  term. 

19.  But  this  puts  an  end  to  the  assignment  of  satisfied  terms  as 
a  protection  to  a  purchaser;  and  there  appears  to  be  no  foundation 
for  the  notion  that  any  such  term  can  now  be  kept  on  foot  as  an 
attendant  term  by  assignment.  The  doctrine  of  presuming  a 
surrender  of  a  term  can  now  only  arise  as  to  terms  within  the 
exception,  and  is  not  likely  to  arise  even  as  to  them ;  but  as  the 
consideration  in  former  editions  may  still  be  useful  to  the  real 
property  lawyer  the  section  is  transferred  to  the  appendix  (/). 

(/)  Appendix,  No.  26. 
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^SECTION   II. 

OF  THE  PROTECTION  AFFORDED  BY  TERMS  OF  YEARS. 


1.  P rot f.cts  against  incumbrances. 

2.  King  v.  Smith  :  term  assigjied  in  trust 

for     Crown     debtor   no  protection 
against  the  Crown. 

3.  Observations  on  it. 

4.  Attorney -general  v.  Sands  considi;red. 


10.  Stanhope  v.  Lord  Verney. 

11.  Term  to  be  got  in  in  some  sense. 

12.  No  tacking  where  outstanding  term. 

13.  Frere  v.  Moore  :  equal  equities. 

14.  Observations  on  it. 
lo.  Lord  Talbot's  rule. 


6.  Contra  where  term  not  so  assigned.       I  16.  Blake  v.  Hungerford. 

7.  Protection  against  dotoer.  i  17.  Purchaser   must   have   best   right  to 
9.    Where  purchaser  was  entitled  to  ben-  \  support  his  assignment. 

ejit  of  terms  tcithout  assignment.  18.  Where  purchaser  is  protected. 


1.  With  reference  to  the  terms  of  years  within  the  exception    in 
the   late  act.  it  is  still  necessarv  to  consider  the  protection  afforded 
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by  an  attendant  term.  Lord  Hardwicke  was  of  opinion  that  the 
protection  arising  from  a  term  of  years,  assigned  to  a  trustee  for 
a  purchaser,  should  extend  generally  to  all  estates,  charges  and 
incumbrances,  created  intermediate  between  the  raising  of  the 
term  and  the  purchase  (a).  And  this  doctrine,  unqualified  as  it  is, 
seems  correct.  For  as  the  term  will  prevail  over  a  strict  title  to 
the  inheritance,  it  will  of  course  be  a  protection  against  judgments, 
mortgages,  and  all  other  incumbrances  and  estates  less  than  a  fee  ; 
and  it  may,  in  like  manner,  be  used  as  a  shield  against  an  act  (i), 
or  commission  (c)  of  bankruptcy. 

2..  In  the  late  case  of  the  King  v.  Smith  (cZ),  however,  the  Court 
of  Exchequer  held  that  a  term  of  years,  which  had  been  assigned 
to  a  trustee  for  the  crown  debtor  (e),  would  not  protect  a  purchaser 
-against  crown  debts,  although  he  purchased  bona  fide  and  without 
notice.  This  point  had  previously  been  considered  by  most  of  the 
leadinor  characters  in  the  Profession,  some  of  whom  have  since 
filled  the  highest  judicial  situations:  and  the  general  opinion  of 
the  Profession  appears  to  have  been,  that  a  purchaser  might  protect 
himself  against  crown  debts,  by  a  legal  term  of  years  created  pre- 
viously to  the  right  of  the  crown  attaching  on  the  estates,  where 
*  he  had  not  notice,  express  or  implied,  of  the  debt  due  to  the  crown, 
or  of  the  vendor  being  an  accountant  to  the  crown.  They  relied 
on  the  analogy  between  this  case  and  the  general  rule  respecting 
judgments  and  recognizances,  against  which  a  purchaser  may 
protect  himself  by  an  outstanding  legal  estate,  unless  he  had  notice 
of  them  previously  to  completing  his  purchase.  The  late  Lord 
Kenyon,  in  an  opinion  on  this  point,  treated  the  right  of  the  crown 
as  not  superior  to  that  of  a  subject.  When  Mansfield,  Chief 
Justice  of  the  Common  Pleas,  was  Solicitor-general,  he  gave  an 
opinion  in  favor  of  the  right  of  the  crown  to  extend  lands  in  the 
hands  of  a  mortgagee,  although  the  legal  estate  had  never  vested 
in  the  mortgagor,  but  had  been  conveyed  to  the  mortgagee  bv  the 
trustees  in  whom  it  had  been  vested  in  trust  for  the  mortfairor 
The  question  underwent  great  consideration,  and  it  was  discovered 
tliat  there  was  an  old  term  of  years,  to  the  benefit  of  which  the 
mortgagee  was  entitled  in  preference  to  any  other  person,  althoui^h 
it  was  not  actually  assigned  to  a  trustee  for  him.  The  case  was 
again  laid  before  the  Solicitor-general,  who   then   wrote   an   opinion 

(a)  See  1  Term  Rep.  70S.  this  point  considcieJ. 
(h)  Collett  V.  De  Gols,  For.  (i.;.  {d)  Excheq.  2d  March,  1804,  :SIS.  Ap- 

(r)  Hithcox  r.  Sedgwick,  2  Verii.  loO,  pendix,  No.  15. 
reversed  in  Dom.  Proc.     See  post  c.  23,         (e)  See  13  i'rice,  G>36. 
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that  the  title  of  the  mortgagee  would  be  perferred  to  that  of  the 
crown.  He  stated,  that  upon  a  short  inquiry  before  he  wrote  his 
former  opinion,  it  had  been  represented  to  him,  that  estates  held  in 
trust  for  a  debtor  of  the  crown  were  usually  seized  under  extents, 
and  were  considered  as  bound  by  his  debts  in  the  same  manner  as 
those  of  which  he  was  legally  seised.  He  had  since  desired 
a  further  search  to  be  made,  and  was  then  informed  that  no  in- 
stances were  to  be  found  in  which  a  trust-estate  of  such  debtor 
fairly  parted  with  to  a  purchaser  without  notice  had  been  deemed 
to  be  liable  to  the  debts  of  the  crown,  and  in  consequence  of  this 
information  his  opinion  then  inclined  in  favor  of  the  mortgagee. 
And  he  gave  a  similar  opinion  on  this  point  in  the  year  1801,  so 
that  he  had  not  seen  any  reason  to  alter  his  opinion  after  a  lapse 
of  nearly  twenty  years. 

3.  The  principal  grounds  of  the  determination  in  the  King  v. 
Smith  were  three : — 1st,  that  the  lands  of  a  debtor  to  the  crown 
might  be  extended  into  whatever  hands  they  might  have  been 
aliened,  subsequently  to  their  becoming  liable  to  the  crown  ;  2dly, 
that  the  estates  of  which  the  debtor  was  cestui  que  trust  might  be 
extended ;  and  3dly,  the  decision  in  the  case  of  the  Attorney- 
general  V.  Sands  (f)'  The  two  first  positions  of  the  Court  may  be 
admitted  to  be  law,  without,  as  it  should  seem,  at  the  same  time 
admitting  that  a  purchaser  cannot  protect  himself  against  the  crown 
*by  an  outstanding  legal  estate.  Indeed  it  was  the  third  ground 
upon  which  the  Court  principally  relied,  and  built  their  decree. 

4.  The  determination  in  the  case  of  the  Attorney -general  v. 
Sands  was,  that  the  trust  of  a  term  attendant  on  the  inheritance 
was  not  forfeited  by  the  felony  of  the  cestui  que  trust,  because  it 
was  no  more  than  an  accessary  to  the  inheritance,  which  was  not 
forfeited.  In  the  King  v.  Smith,  the  Court  of  Exchequer  thought 
that  the  converse  of  this  case  must  be  taken  to  be  true.  The  term 
was  not  forfeited,  because  the  inheritance  was  not  forfeited  ;  but  if 
the  inheritance  had  been  forfeited,  the  term  must  have  been  for- 
feited. The  case  of  the  Attorney-general  v.  Sands  was  decided  in 
a  court  of  equity,  and  appears  wholly  to  depend  upon  the  rules  of 
equity  as  to  attendant  terms  ;  and  on  the  like  principle,  it  may  be 
thought  that  the  same  Judges  would  have  denied  relief  against  a 
purchaser  in  a  case  similar  to  that  of  the  King  v.  Smith  ;  and  that 
no  such  relief  could  at  this  day  be  granted.  If  any  remedy,  there- 
fore, lies  against  the  purchaser,  it    must   be   at  law.     Now  at   law 

{/)  Hard.  2  Freem.  3  Cha.  Rep. 
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the  term  in  the  trustee  is  a  term  in  gross.  A  legal  title,  prior  to 
the  right  of  the  crown,  must  prevail  at  law  ;  and  the  Court  ought 
not  to  advert  to  the  trust,  only  for  the  purpose  of  taking  the  pro- 
tection of  the  term  from  the  bona  fide  object  of  the  trust  ;  and  it  is 
admitted  that  if  the  term  be  in  gross,  an  assignment  before  any- 
actual  extent  will  stand  good  against  the  king's  debt  (^g).  Lord 
Hardwicke,  in  his  judgment  in  Willoughby  v.  Willoughby,  lays 
the  rule  down  generally,  that  a  purchaser  may  protect  himself 
against  all  mesne  incumbrances  by  a  prior  legal  term,  and  does 
not  except  the  case  of  the  crown.  And  in  pronouncing  judgment 
in  the  Attorney-general  v.  Sands,  the  Chief  Baron  observed,  that 
the  term  was  only  kept  on  foot  to  avoid  incumbrances  which  might 
affect  the  inheritance ;  and  yet,  although  he  was  discussing  the 
rights  of  the  crown,  he  did  not  seem  to  consider  that  the  term 
would  not  prevail  over  crown  debts.  It  is  not  denied,  that  in 
general  where  a  term  is  attendant  on  the  inheritance,  if  the  king 
extends  the  inheritance  he  shall  have  a  right  to  the  term  (A)  ;  but 
the  question  here  turns  upon,  what,  it  is  conceived,  ought  to  form 
an  exception  to  that  rule,  viz.  a  purchase  by  the  person  claiming 
the  benefit  of  the  term  bona  fide,  and  without  notice  of  the  claim 
of  the  crown. 

5.  In  a  still  later  case  (i),  in  which  the  case  of  the  King  v.  Smith 
^appears  to  have  been  forgotten,  where  a  man  having  agreed  before 
marriage  to  purchase  and  settle  estates,  entered  into  bonds  to  the 
crown,  and  then  made  a  purchase,  and  afterwards  settled  the  es- 
tate according  to  the  articles,  it  was  held  that  a  mortgage  term  as- 
signed to  attend  upon  the  purchase  did  not  protect  the  inheritance 
against  the  crown  debt,  because  the  settlement  was  voluntary.  There 
was  no  covenant  in  the  articles  which  specifically  bound  the  lands. 
The  assignment  of  the  term  therefore  could  not,  it  was  held,  defeat 
the  right  of  the  crown. 

6.  But  where  the  term  has  never  been  assigned  to  attend  for 
the  crown  debtor,  it  will  not  be  affected  by  the  claim  of  the  crown 
in  the  hands  of  a  trustee  for  a  bona  fide  purchaser.  Therefore, 
where  upon  a  purchase  a  term  of  1,000  years  was  limited  to  the 
seller  to  secure  a  portion  of  the  purchase-money  and  subject  to  the 
term,  the  fee  was  limited  to  the  purchaser  ;  the  mortgage  was  not 
paid  off  by  the  purchaser,  but  he  sold  the  property,  and  the  second 

(^)  2  Yern.  390.  (j)  Ilex  ».  St  John,  2  Price,  317.     See 

(A.)  See  the  2d  resolution  in  Nichols     Rex  v.  Hollier,  2  Price,  394. 
V.  How,  2  Vern.  389. 
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purchaser  paid  off  the  mortgage,  and  took  an  assignment  of  the 
term  to  a  trustee  for  himself  to  attend  the  inheritance :  it  was  held 
that  the  term  was  not  bound  by  the  crown  debt  of  the  first  pur- 
chaser (k). 

7.  It  is  settled  by  a  series  of  authorities  (I),  that  a  purchaser 
may  protect  himself  against  the  dower  of  the  vendor's  wife,  by  a 
term  created  previously  to  her  right  of  dower  attaching  on  the  es- 
tate, although  he  had  actual  notice  of  the  marriage,  and  of  her  title 
to  dower  ;  a  protection,  as  we  shall  hereafter  see  (m),  to  which  a 
purchaser  with  notice  is  not  entitled  in  any  other  instance,  or  againsi 
any  other  person  (I). 

*8.  The  term,  however,  must  have  been  actually  assigned  to  a 
trustee  for  the  purchaser,  if  it  is  intended  to  be  used  as  a  bar  to  the 
wife's  dower  (n)  ;  because,  by  the  rules  of  equity,  every  term  at- 
tendant on  the  inheritance  follows  it  in  its  various  modifications,  and 
in  the  charges  and  incumbrances  which  attach  on  it,  or  are  created 
in  it  (o)  ;  and  therefore,  upon  the  marriage  of  a  man  seised  of  lands 
of  inheritance,  in  which  there  is  a  term  ontstanding,  a  right  of  dower 
attaches  on  the  inheritance,  by  the  act  of  law,  and  in  equity  the 
term  is  equally  bound  with  the  inheritance  ;  and  as  the  claim  of  a 
purchaser  is  not  more  favored  in  equity  than  that  of  a  dowress,  a 
purchaser  will  not  be  entitled  to  the  benefit  of  an  outstanding  term, 
to  the  prejudice  and  in  exclusion  of  a  dowress. 

(A)  Rex    «.    Lamb,    13    Price,   649;  litt.  208  a;  Wynn  z?.  Williams,  5  Ves. 

M'Clel.  402.  jun.  130;  D'Arcy  v.  Blake,    2  Scho.  & 

(l)  Lady  Radnor  or  Bodmin   v.  Rotli-  Let'.  387  ;  and  see  s.upi~a. 

erham  or  Vendebendj',  Prec.  Cha.  65  ;   1  (/h)  Infra,  ch.  22. 

Vern.  170,  356  ;  2Cha.  Ca.  172;  Show.  («)  See   Maundrell  v.   Manndrell,   7 

P.  C.  69;    Browne.  Gibbs,    Wray  r.  Yes.  jun.  567  ;  10  Ves.  jun.  245,  partic- 

AVilliams,     Dudley    v.    Dudley,    Pree.  \ilarly  the  close  of  the  judgment ;  Wil- 

Cha.  97,    151,    241;  and  see  Banks   v.  kins  r.  Lynch,    1    Hayes  Excheq.  Rep. 

Satton,   2  P.   Wms.   700   (11) ;  Hill  v.  Ii-eland,  98. 

Adams,  or  Svvannock  v.  Lyibrd,  2  Atk.  (o)  See  Charlton  v.  Low,  2  P.  "Wms. 

203 ;  Ambl.  6  ;  Butler's  n.  (I)  to  Co.  328  ;     Lady    Radnor    r.   Vendebendy, 

Show.  P.  (J.  69. 

(I)  All  these  observations  \\\>o\\  dower  apply  to  cases  ?io<  within  the  late  act,  for 
as  to  cases  within  the  act,  the  husband  alone  can  defeat  the  wife's  right  of  dower. 
Vide  supra,  ch.  11,  s  1. 

(II)  Note,  this  case  is  generally  thought  to  be  overruled,  but  Mr.  Powell  has 
endeavored  to  show,  that  it  is  not  atiectcdby  later  decisions.  See  2  Mort.  731» 
4th  edit.  ;  and  in  a  manuscript  note  of  the  Attorney-general  v.  Scott,  penes  aucto- 
rem  (For.  138,)  Lord  Talbot  is  reported  to  have  said,  that  the  reason  of  the  decree 
in  Banks  v.  Sutton  was  diiferent,  for  there  the  direction  of  the  will  was,  that  the 
legal  estate  should  be  conveyed  to  Sutton,  and  the  wife  manied  him  on  the  ex- 
pectation of  that  estate,  and  it  was  a  fraud  in  the  husband  not  to  call  for  the 
settlement.  See  a  fuller  note  of  this  case  than  that  which  is  published.  Appendix, 
No.  16.  In  the  late  case  of  D'Arcy  v.  Blake,  2  Scho.  &  Lef.  387,  it  was  said  by 
the  Court,  that  what  was  thrown  out  by  Sir  Joseph  Jekyll,  in  Banks  v.  Sutton, 
had  been  long  overruled. 
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9.  As  the  late  act  saves  terms  of  years,  which  on  the  3 1st  Decem- 
ber 1845  were  attendant  upon  the  inheritance  by  express  declara- 
tion, it  is  still  important  to  ascertain  who  will  be  entitled  to  the  bene- 
fit of  the  statute  as  from  that  day.  A  purchaser  can  no  longer  ob- 
tain any  advantage  by  his  own  vigilance.  Before  the  statute  a  pur- 
chaser might  have  been  entitled  to  the  benefit  of  an  outstanding 
term,  although  he  had  neither  an  assignment  of  it  nor  the  possession 
of  the  deeds  relating  to  it  ;  for  instance,  in  a  case  determined  by 
Lord  Cowper,  where  the  trustees  of  the  term  joined  in  a  conveyance 
to  a  purchaser  not  conveying  the  terms,  but  making  themselves 
parties,  which  was  therefore  considered  as  a  declaration  that  they 
would  hold  for  that  purchaser;  a  subsequent  purchaser  tried  to  get 
a  conveyance  but  was  not  permitted,  as  upon  the  face  of  the  con- 
tract the  trustees  had  given  the  other  a  better  right  to  call  for  a  con- 
veyance (^). 

10.  A   declaration   of    trust   of    a  term  in   favor  of  a  person  is 

tantamount  to  an  assignment,  although  it  could   not  prevail  over  a 

subsequent    incumbrancer    who    had    procured  an  assignment    bona 

Jide,  and  without  notice.     And    the  custody  of  the  deeds  respecting 

the  term,  and  a  declaration  of  it  in  favor  of  a  second  incum- 
brancer, are  equivalent  to  an  actual  assignment,  and  therefore  will 
enable  him  to  prevail  over  the  first  incumbrancer,  having  only  a 
"^declaration  of  trust  of  the  term  (^).  But  the  question  of  priority 
between  a  deposit  of  the  deeds  with  a  declaration  of  trust  and  an 
assignment  without  them  was  not  decided. 

11.  Lord  Eldon  observed,  that  if  the  purchaser  do  not  get  in 
the  satisfied  term  iV.  some  sense,  either  taking  an  assignment, 
making  the  trustee  a  party  to  the  instrument,  or  taking  posses- 
sion of  the  deed  creating  the  term,  that  term  could  not  be  used 
to  protect  him  against  any  person  having  a  mesne  incumbrance  or 
charge  (r). 

12.  In  one  case  the  counsel  of  a  third  mortgagee  gave  up  his 
claim  to  tack  against  the  second  mortgage  (I),  although  he  (the 
third  mortgagee)  had  obtained  a  transfer  of  the  first  mortgage, 
because  there  was  an  outstanding  legal  term.  Lord  Eldon,  this 
point  having  been  withdrawn  from  his  judgment,  observed  upon  it 

(p)  Per  Lord  Eldon,  11  Ves.  jun.  270.  {q)  Stanhope  v.  Earl  Verney,  Butl.  n. 

The  case  referred  to  is  Wilkie  v.  Bod-  Co.  Litt.  200  b. 

dington.  2  Vern,  o99  ;  see  1  Term  Rep.  (r)  II  Ves.  jun,  271  ;  and  see  11  Ves. 

768.  jun.  612,  613;  post,  eh.  22. 

(I)  It  was  said,  arg^iendo,  that  the  second  mortgagee  said  he  had  applied  for  and 
might  obtain  an  assignment  of  the  term  :   11  Ves,  jun.  610. 
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that  it  was  one  that  required  great  consideration  ;  he  meant  as  to 
the  circumstance  that  there  was  an  outstanding  term  with  refer- 
ence to  the  possibihty  that  recovery  might  be  had  at  law  without 
the  production  of  these  instruments  (I).  It'  was  contended,  that 
the  outstanding  instrument  [interest,  that  is  term  of  years]  was  in 
equity  to  be  held  for  the  protection  of  all  the  estates  according  to 
priority,  that  is,  according  to  tlie  dates.  He  should  only  observe, 
then,  that  when  such  a  point  as  this  came  to  be  discussed,  if  the 
legal  estate  had  not  been  got  in,  it  must  be  considered,  with  reference 
to  the  question,  whether  the  first  incumbrancer  had  a  better  right 
to  call  for  an  assignment  of  the  legal  estate,  and  from  that  circum- 
stance a  court  of  equity  v/as  bound  to  hold,  not  only  that  the  first 
mortgagee  should  be  protected,  as  it  was  the  first  equitable  security, 
but  the  mortgagee  having  a  better  right  to  call  for  the  assignment, 
is  in  equity,  in  the  same  state  as  if  he  had  it  (5). 

13.  In  a  case  before  Richards,  C.  B.  (?),  this  point  arose,  and 
Lord  Eldon's  dictum  was  pressed  upon  the  Court.  There  were 
three  equitable  mortgages  ;  in  the  first,  the  trustee  of  the  legal 
estate  joined,  and  although  he  retained  the  estate,  covenanted  to 
stand  possessed  of  it  to  secure  the  loan  ;  the  second  was  from  the 
^cestui  que  trust  alone,  and  so  was  the  third,  but  the  latter  was 
made  to  the  representatives  of  the  first  mortgagee,  in  whom  that 
mortgage  was  vested,  and  it  was  held,  that  they  all  had  equal 
equities,  and  took  according  to  their  priority  in  time  :  the  only 
question  was,  whether  the  third  mortgage  should  be  preferred  to 
the  second,  and  that  depended  upon  the  point,  whether  the  cove- 
nant by  the  trustee  of  the  legal  estate  in  the  first  mortgagee  placed 
him  in  the  same  situation  as  if  he  had  an  assignment  of  it.  The 
Chief  Baron  observed,  that  the  person  who  might  have  first  called 
for  the  legal  estate,  unless  he  does  so,  has  no  advantage  against 
another  who  gets  in  the  legal  estate,  though  his  title  be  posterior 
in  tempore.  If  there  had  b(!en  no  covenant  on  the  part  of  the 
trustee,  and  the  first  mortgagee  had  couie  into  equity,  and  filed  a 
bill  against  the  trustee  and  cestui  que  trust  to  compel  them  to  per- 
fect his  security  by  a  good  legal  conveyance,  he  v/ould  have  been 
entitled  to  a  conveyance,  but  he  did   not  do  so.     If  one  has  a  right 

(s)  11  Yes,  Jun.  618.  {t)  Frere  v.  Moore,  S  Price,  475  ;  see 

2}ost,  eh,  22. 

(I)  This,  I  suppose,  relates  to  the  deeds  Avhich  probably  were  in  the  hands  of 
the  first  mortgagee,  who  delivered  them  to  the  third  mortgagee,  but  this  is  not 
stated. 
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to  obtain  a  conveyance  of  the  legal  estate,  but  do  not  avail  him- 
self of  it,  another  may  get  the  legal  estate  if  he  can.  The  second 
incumbrancer  had  notice  that  the  legal  estate  was  held  in  trust  for 
the  mortgagee,  and  if  the  latter  had  been  the  purchaser  of  the 
estate  it  would  have  been  conclusive,  but  as  mortgagee  the  prior 
equity  only  extended  to  the  money  due  on  that  mortgage.  The 
learned  Judge  observed,  that  Lord  Eldon  did  not  decide  the  point 
in  ex  parte  Knott,  but  only  threw  it  out  as  a  matter  for  considera- 
tion ;  and  he  held  that  both  parties  had  equal  equities,  and  neither 
of  them  had  the  legal  estate,  for  the  covenant  to  stand  possessed 
did  not  make  any  difference. 

14.  This  is  an  im{)ortant  case,  but  the  reasoning  rather  applies 
to  a  case  not  before  the  Court,  viz.  where  the  second  equitable 
morti^asee  afterwards  obtains  tlie  le-ial  estate,  than  to  the  case 
itself.  But  althouo;h  the  mort^-agees  took  according  to  their 
priorities  in  time,  and  the  junction  of  the  trustee  did  not  avail  the 
first  mortgagee,  for  his  mortgage  would  equally  have  had  priority 
without  the  trustee's  concurrence,  yet  if  the  first  mortgagee  had 
not  obtained  a  declaration  from  him,  and  the  second  had,  the 
latter,  if  without  notice,  would  have  been  preferred  to  the  former. 
This  seems  to  admit  of  no  doubt,  although  it  is  not  clear  that  the 
learned  Judge  who  decided  the  case  of  Frere  v.  Moore  would  have 
so  decided,  for  his  opinion  rather  seems  to  have  been,  that  the 
equity  was  not  a  higher  one,  although  the  trustee  concurred,  and 
that  to  give  priority  out  of  time,  the  possession  of  the  legal  estate 
was  necessary.     This,  however,  was  contrary  to  the  authorities. 

15.  The  true  rule  was  laid  down  by  Lord  Talbot,  that  a  term 
*assigned  in  trust  to  attend  the  inheritance  will  in  equity  follow  all 
the  estates  created  thereout,  and  all  the  incumbrances  subsisting 
upon  such  inheritance,  and  is  so  connected  with  it,  that  equity  will 
not  suffer  it  to  be  severed  to  the  detriment  of  a  bona  fide  purchaser, 
who  shall  have  the  benefit  of  all  interests  which  the  mortgagor 
had  at  the  time  the  mortsaire  was  made,  unless  against  an  inter- 
mediate  purchaser  ivithout  notice  (ii). 

16.  So  a  purchase  subject  to  a  mortgage,  where  the  mortgagee 
took  a  further  mortgage  which  the  purchaser  covenanted  to  pay, 
and  the  mortgagee  covenanted,  on  payment  of  the  money,  to  assign 
to  him  or  as  he  should  direct,  was  held  to  give  the  purchaser  more 
than  a  bare  equity,  for  the  whole  interest  was  united  in  him,  and 
they  who  had  the  legal  estate  covenanted   to  assign,  and    were  but 

(it)  3   P.   "SVms.   330 ;    see   Shine   v.  Gough,  1  Bail  &  Beat.  436. 
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his  trustees  after  the  payment  of  the  mortgage-money,  so  that  the 
purchaser  prevailed  over  an  earUer  incumbrancer  who  had  only  an 
equity  of  which  the  purchaser  had  not  notice,  for  he  purchased  the 
legal  estate  together  with  the  equity  (x)  (I). 

17.  If  the  purchaser  has  not  the  first  and  best  right  to  call  for 
the  legal  estate,  though  he  obtain  a  transfer  of  it,  he  cannot  avail 
himself  of  it,  and  must  rank  according  to  his  priority.  Thus, 
where  a  legal  term  was  outstanding  attendant  upon  the  inherit- 
ance, and  a  purchaser  bought  the  fee  with  notice  of  a  prior  settle- 
ment of  a  jointure-rentcharge,  but  without  notice  of  a  mortgage 
made  to  the  jointress  after  her  husband's  death,  and  he  got  in  the 
legal  term,  it  was  held  that  he  took  subject  to  both  tlie  jointure 
of  which  he  had  and  the  mortgage  of  which  he  had  not  notice; 
for  as  he  had  notice  of  the  jointure  the  jointress  had  the  better 
and  preferable  right,  even  as  against  the  new  trustee  of  the  term, 
to  call  for  the  legal  estate  to  protect  her  jointure;  she  might  upo7i 
equitable  grounds  demand  it  to  be  assigned  to  a  new  trustee  for 
her,  and  tvhe7i  that  was  done,  she  might  protect  her  mortgage  by 
it.  This  brings  the  whole  to  be  in  equity,  and  subjects  the  case 
to  the  rule  qui  prior  est  tempore  potior  est  jure.  This  was  the  point 
decided  in  Willougliby  v.  Willoughby  by  Lord  Hardwicke   (i/)(l). 

18.  The  protection  in  these  cases  is  not  claimed  by  the  purchaser 
as  derived  from  the  person  from  whom  he  obtains  the  legal  estate, 
*but  arises  from  his  personal  situation,  and  attaches  originally  to 
himself  the  moment  he  obtains  the  legal  interest  in  the  estate  (2;). 
It  is  clear  therefore  that  the  purchaser  without  notice,  obtaining  a 
legal  estate  from  a  third  person,  may  protect  himself  by  it,  although 
that  person  was  a  trustee,  and  had  notice  of  the  other  claims ;  but 
he  cannot  protect  himself  where  the  party  was  a  trustee  upon  ex- 
press trusts  (cr). 

(x)  Blake  v.  Sir  Edward  Ilungerford,         (z)  1  Ed.  530,  per  Lord  Keeper. 
Prec.  Cha.  158.  («)  Saunders   v,   Deligne,   2   Freem. 

(y)  1  Term  Rep.  763.  123. 

(I)  This  point  is  clear  ujjon  the  report,  which  is  incorrect  in  some  respects.  It 
is  not  explained  why  the  judgment  creditor  was  postponed,  to  the  legatees,  nor 
what  the  declaration  of  trust  was  in  which  the  judgment  creditor  joined. 

(1)  See  Boone  v.  Chiles,  11  Peters,  177. 
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SECTION    V. 


OF    TERMS    ATTENDANT    BY    IMPLICATION. 


1.  Term  in  gross  attends  by  implication 

if  it  would  merge  h\j  union. 

2,  3.  Examples. 

4.  Although    there    is    an    intervening 

term    to    ivhich  purchaser    is   en- 
titled. 

5.  And  although  a  nominal  reversion  be 

left  outstanding,  if  no  charge. 


6.  Scot  V.  Fenhoullet  explained. 

7.  Express  declaration  operative  aliho^tgh 

an   intervening    interest   outstand- 
ing. 

8.  Scott  V.  Knox. 

9.  Implication  may  be  rebutted. 
10.  8  4r  9  Vict.  c.  112. 


Before  we  quit  this  subject,  we  must  inquire  in  what  cases  a 
term  of  years  will  attend  the  inheritance,  without  an  express  de- 
claration of  trust  for  that  purpose  (o)  ;  that  is,  as  the  late  act 
expresses  it,  by  construction  of  law. 

1.  First,  then,  it  is  a  general  rule,  that  whenever  a  term  would 
merge  in  the  inheritance  if  united,  it  shall  attend,  if  in  a  different 
person,  without  an  express  declaration,  by  implication  of  law 
founded  on  the  statute  of  frauds  (h).  And  the  custom  of  London 
shall  not  prevail  over  this  operation  of  law  (c). 

2.  Therefore,  where  a  person  purchases  the  inheritance  in  his 
own  name,  and  takes  an  assignment  of  a  term  in  the  name  of  a 
trustee  (r/)  ;  or  takes  a  conveyance  of  the  fee  in  the  name  of  a 
*trustee,  and  an  assignment  of  a  term  in  his  own  name  (e)  ;  in  both 
these  cases  the  term  attends  the  inheritance,  unless  there  be  an 
express  declaration  to  the  contrary,  whether  the  term  be  purchased 
or  obtained  before  or  after  the  purchase  of  the  fee  (1).      And  in  gen- 


(a)  See  an  admirable  opinion  of  !Mr. 
Fearne's  respecting  terms  of  years,  2 
Coll.  Jur.  297.  Mr.  Powell  in  the  last 
edition  of  his  Treatise  on  Mortgages 
inserted  this  opinion  without  acknowl- 
edgment.    See  1  Mort.  483 — 489. 

(b)  See  1  Bro.  C.  C.  70. 

(c)  Greene  v.  Lambert,  1  Vern.  2, 
cited ;  Dowse  v.  Derivall,  ibid.  104  ;  2 
Yern.  57 ;  Reg.  Lib.  A.  1683,  fol.  283. 
It  is  said  in  the  decree,  that  the  lease 


and  conveyance  were  in  law  one  con- 
veyance; Rich  V.  Rich,  2  Cha.  Ca.  160. 

\d)  Tiffin  V.  Tiffin,  1  Vern.  1  ;  2  Cha. 
Ca.  49,  55  ;  Whitchurch  v.  Whitchurch, 
2  P.  Wms.  236  ;  9  Mod.  124  ;  Gilb.  Eq. 
Rep.  138;  Goodright  v.  Sales,  2  Wils. 
829. 

(e)  North  v.  Langton,  2  Cha.  Ca.  156 ; 
Dowse  V.  Derivall,  1  Vern.  104 ;  Attor- 
ney-general V.  Sands,  3  Cha.  Rep.  19. 


(1)  See  Den  v.  Van  Ness,  o  Halsted,  102. 
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eral  there  is  no  clifFerence  between  an  assignment  of  a  term  to  a  trustee, 
in  trust  to  attend  the  inheritance,  and  an  assignment  to  a  trustee, 
in  trust  for  the  purchaser,  his  executors,  administrators  and 
assigns  (/). 

3.  So  the  same  rule  prevails  where  a  man  possessed  of  a  term 
for  years  contracts  for  the  inheritance,  for  the  vendor  stands  seised 
in  trust  for  the  purchaser  from  the  time  of  the  contract  (^g). 

4.  And  where,  by  reason  of  an  intermediate  term  outstanding, 
a  term  cannot  merge,  although  vested  in  the  purchaser,  together 
with  the  fee,  yet  if  the  purchaser  be  entitled  to  such  outstanding 
term,  even  the  term  vested  in  the  purchaser,  and  which  cannot 
merge,  shall  attend  the  inheritance,  without  any  express  declara- 
tion for  that  purpose  (A). 

5.  And  even  if  the  purchaser  cannot  obtain  an  assignment  of 
the  whole  term,  yet,  if  a  nominal  reversion  only,  as  a  reversion  of 
a  few  days,  be  left  outstanding,  so  much  of  the  term  as  is  assigned 
to  a  trustee  for  the  purchaser  will  be  deemed  attendant  on  the 
inheritance,  without  any  express  declaration  for  that  purpose.  But 
where  the  term  is  subject  to  rents  or  charges  in  favor  of  other 
persons,  whereby  the  purchaser  has  not  substantially  the  whole 
beneficial  interest  in  the  estate,  there  an  express  declaration  is 
necessary  to  make  the  term  attendant.  The  mere  intent  of  the 
purchaser  to  purchase  the  whole  interest,  and  that  the  term  should 
attend  the  inheritance,  will  not  vary  the  case. 

6.  The  two  last  propositions  appear  to  be  established  by  the 
case  of  Scot  v.  Fenhoullet  (i).  From  the  imperfect  statement  of 
the  facts  in  this  case,  it  is  difficult  to  understand  the  ground  of 
Lord  Thurlow's  decision  ;  and  it  has  been  generally  thought  that 
the  decree  turned  on  the  reversion,  which  the  purchaser  could  not 
get  in  (A:).  The  facts,  as  stated  in  Lord  Thurlow's  judgment,  on 
*the  re-hearing,  reported  in  Brown,  are  shortly  these  :  Mrs.  Rudger 
was  seised  in  fee  of  the  estate,  subject  to  two  terms  of  years,  upon 
which  it  should  seem  small  rents  were  reserved  ;  which  terms  were 
vested  in  trustees  in    trust  for  Mrs.  Rudger   for  life,  and  for  raising 

(/)  Best  V.  Stamford,  Proc.  Cha.  252  ;  P.  Wms.  236  ;  9  Mod.   124  ;  Gilb.  Eq, 

Tiffin  V.  Tiffin,  1  Yern.  1 ;  Holt  v.  Holt,  Rep.  168  ;  and  see  1  Bro.  C.  C.  170. 

1  P.  Wms.  374,  cited;    Pitt   r.    Choi-  (*)  1  Bro.    C.  C.   6,  9  ;    see  Scott  v. 

mondley.  Chancery,  9  Nov.  17.51,  MS.  Knox,  4  Ir.  Eq.  Ke]).  397. 

{g)    Capcl    V.    Girdler,    lioUs,    16th  -{k)  See  Capel  v.  Girdler,  MS.   and  9 

March,  1804,  MS.;    9  Yes.  jun.  .509;  Yes.  jun.  509  ;   1    Cruise's  Dig.  513,  s. 

Cook  V.  Cook,  2  Atk.  67.     Yide  supra,  17,  and  the  marginal  abstract  of  the  case 

ch.  4.  in  Bro^^^l. 

(A)   "WTiitchurch   v.    Whitchurch,    2 
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certain  annual  and  gross  sums  of  money.  Sir  Andrew  Chadwick 
purchased  of  Mrs.  Ruger  the  fee-simple  estate,  and  so  much  of 
the  terms  as  related  to  it ;  and  the  trustees  executed  their  power 
by  granting  a  derivative  lease  to  trustees  for  Sir  Andrew,  with  a 
nominal  reversion  (eleven  days)  to  themselves.  Lord  Thurlow 
admitted  that  Sir  Andrew  meant  to  purchase  the  whole  interest, 
and  that  his  intent  was,  that  the  terms  should  attend  the  inherit- 
ance. If  they  did  attend  the  inheritance  in  this  case,  it  must,  he 
said,  be  by  implication  of  law,  as  there  was  no  express  declaration  ; 
and,  after  showing  that  the  case  of  Whitchurch  v.  Whitchurch  (I) 
did  not  apply  to  the  case  before  him,  because  that  there  no  interest 
was  outstanding,  except  in  form,  he  added,  •'  Sir  Andrew  Chad- 
wick might  have  given  these  terms  to  a  stranger,  and  if  the  inheri- 
tance descended,  the  heir  at  law  might  demand  the  rents  reserved 
by  the  leases.  It  is  said  to  be  extremely  plain,  that  Sir  Andrew 
Chadwick  meant  to  consolidate  the  interests:  this  is  begging  the 
question.  It  is  true  he  meant  to  take  the  largest  interest  he 
could,  but  by  no  means  apparent  that  he  meant  to  consolidate 
the  interests.  I  lay  no  stress  o)i  the  days  of  the  reversion,  for  it 
was  meant  only  as  a  nominal  reversion  ;  they  did  not  mean  to  reserve 
a  substantial  interest.  It  would  be  necessary  there  should  be  an 
express  trust  to  make  this  attendant  on  the  inheritance  ;  the  trans- 
action does  not  supply  a  necessary  construction  of  law.  It  is  a 
very  nice  point,  and  a  very  new  one;  whether  the'intent  to  pur- 
chase the  whole  interest  is  sufficient  to  make  the  term  attendant 
on  the  inheritance.  The  impossibility  he  was  under  of  purchasing 
the  whole,  rendered  an  express  declaration  necessary  to  make  it 
attend  the  inheritance.'^  Now,  at  first  sight,  it  certainly  does  seem 
impossible  to  reconcile  those  parts  of  the  judgment  which  are 
printed  in  Italics.  But  it  appears  by  an  opinion  of  Mr.  Fearne's  (m), 
in  consequence  of  which  the  cause  was  reheard,  that  rents  were 
reserved  by  the  leases  granted  by  the  trustees  to  Sir  Andrew 
Chadwick,  and  the  usual  covenants  were  entered  into  by  him,  and 
the  trustees  were  restrained  to  that  mode  of  making  a  title  by 
their  trust,  which  required  a  reservation  of  rent,  and  the  usual 
covenants. 

This  fact  at  once  reconciles  every  part  of  the  judgment.  Lord 
Thurlow  was  of  opinion,  that  the  reversion  of  itself  was  immate- 
rial, *but  that  the  rents  reserved  by  the  leases  rendered    an    express 

(0  Supra.  (w)  2  CoUect  Jurid.  297,  No.  6. 
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declaration  necessary  to  make  the  terms  attend  the  inheritance. 
And  Mr.  Fearne  was  also  of  opinion,  that  the  terms  would  not  be 
attendant,  if  there  was  any  intervening  beneficial  interest  in  any 
third  person,  to  divide  the  ownership  of  the  term  from  the  inher- 
itance. But  as  he  was  told  that  the  rents  reserved  to  the  trustees 
upon  the  terms  were  afterwards  purchased  by  Sir  Andrew,  he 
thought  the  terms  did  attend  tlie  inheritance,  although  there  was 
not  any  express  declaration  for  that  purpose  ;  and  he  expressly 
delivered  his  opinion,  subject  to  this  fact,  which  he  had  learned 
from  verbal  information  only.  By  Lord  Thurlow's  decree  on  the 
re-hearing,  it  appears  clearly  that  the  rents  were  not  purchased, 
and  consequently  Mr.  Fearne  was  misinformed  in  this  respect. 

7.  Mr.  Fearne's  opinion  on  this  point  is  very  strongly  marked  ; 
for  he  thought,  that  if  there  was  any  intervening  outstanding 
interest  between  the  ownership  of  the  term  and  the  inheritance, 
even  an  express  declaration  of  trust  could  not  make  the  terms 
attendant.  This,  however,  was  going  too  far,  and  Lord  Thurlow, 
who  had  probably  seen  this  opinion,  addressing  himself  to  the 
cases  in  which  a  term  would  attend  the  inheritance,  said,  that 
might  be  by  two  ways :  first,  by  express  declaration;  and  then, 
whether  the  term  would  or  would  not  merge,  and  whether  the 
reversion  be  real  or  only  nominal,  it  must  be  attendant  on  the 
inheritance. 

8.  In  a  late  case  in  Ireland  (n),  it  was  held  that  the  merger 
took  place  on  the  purchase  of  the  fee,  although  the  term  was  out- 
standing in  a  mortgagee  and  was  also  subject  to  an  annuity  ;  and 
the  case  was  distinguished  from  that  of  Scot  v.  Fenhoullett,  on  the 
ground  that  in  the  latter  the  term  was  clearly  an  unsatisfied  one, 
as  to  the  trust  with  which  it  was  clothed. 

9.  We  have  seen  that  where  a  term  attends  the  inheritance 
without  any  express  declaration,  it  is  by  implication  of  law  ;  and 
this  implication,  like  all  implications  of  law,  or  equitable  presump- 
tions, may  be  rebutted  by  even  a  parol  declaration  of  the  person  in 
whose  favor  the  implication  or  presumption  is  made  (o). 

10.  Questions  of  some  nicety  may  arise  upon  terms  attendant 
on  the  inheritance  by  construction  of  law  with  reference  to  the 
late  act.  It  should  be  borne  in  mind  that  it  only  applies  to  satis- 
fied attendant  terms  (^p). 

(m)  Scott  V.  Knox,   I   Long.  &  Towni.         (o)  See  jiost,  ch.  20. 
381.  \p)  S  &  9  Vict.  c.  112. 
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^SECTION    VI. 

OF  THE  NATURE  OF  AN  ATTENDANT  TERM. 


i.  Not  forfeited  by  felomj  :  escheat,  term 

goes  with  freehold. 
2.    Where  term  went  to  heir . 


4.  Roio  far  assets  before  3  ^J  4  Will.  4, 
c.  104. 

7.  The  estate  now  assets  for  simple  con- 
tract debts;  8  &  9  Vict.  c.  112. 


1.  A  TERM  for  years  attendant  on  the  inheritance,  whether  by 
express  declaration  or  by  implication,  was  governed  by  the  same 
rules  as  the  inheritance  itself  is  subject  to.  Therefore  it  would 
not  have  been  forfeited  by  the  felony  of  the  owner  of  the  inherit- 
ance (a)  ;  but  if  the  inheritance  had  escheated  the  term  would  have 
gone  with  it  (6). 

2.  Where  a  devisor  intended  the  inheritance  to  pass,  but,  by 
reason  of  the  informality  of  the  will,  it  descended  to  the  heir,  the 
term  would  not  have  gone  to  the  devisee,  but  followed  the  inherit- 
ance in  its  devolution  on  the  heir  (c). 

3.  So  where  a  termor  for  years,  having  contracted  for  the  fee, 
made  his  will,  whereby,  after  reciting  that  he  had  purchased  the 
term,  and  contracted  for  the  fee,  a  conveyance  of  which  could  not 
then  be  obtained,  he  declared,  that  when  a  conveyance  could  be 
had,  the  estate  should  be  settled  to  the  uses  mentioned  in  his  will, 
and  directed  that  the  remainder  of  the  term  should  remain  and  be 
attendant  on  the  inheritance.  The  person  who  contracted  to  sell 
the  fee  was  not  owner  of  it,  and  the  owner  sold  it  to  another 
person.  Sir  Joseph  Jekyll  held,  that  the  testator  intended  to  pass 
the  inheritance;  and  although   he  had    it  not,  yet  the   term  could 

(a)  Attorney- general  *.  Sands,  3  Cha.  (c)  Tiffin  v.  Tiffin,  2  Cha.  Ca.  p.  49, 

Rep.  19  ;  Hard.  488.  55  ;  2  Freem.  66  ;  Whitchurch  v.  Whit- 

(6)  Thruxton  v.  Attorney-general,    1  church,  GUb.  Eq.  Rep.  168 ;  Villiers  v, 

Vern.  340,  357  ;  Lord  Downe  t'.  Morris,  Villiers,   2  Atk.   71.     Note,    Nourse   v. 

3  Hare,  394.     As  to  felony,  &c.  by  the  Yarworth,  Finch,   155,  was  before  the 

trustee,  see  4  &  -5  Will.  4,  c.  23.  statute  of  frauds. 
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not  pass   by    the    will,  as  such  a  construction   would   be    contrary 
to  the  testator's  intention  (d).  • 

4.  As  the  inheritance  of  an  estate  was  not  liable  to  simple  con- 
tract *debts,  it  followed  on  the  principle  before  noticed,  that  a  term 
attendant  on  the  inheritance  was  not  personal  assets  for  the  pay- 
ment of  debts  (e),  but  it  was  generally  stated  that  such  a  term  was 
rea/ assets : — This  was,  however,  an  incorrect  expression:  the  term 
itself  was  not  real  assets,  but  was  merely  attendant  on  the  inheri- 
tance, which  was.  Where  a  term  was  in  a  trustee,  the  same  rules 
prevailed  on  this  point,  whether  the  term  were  attendant  by  express 
declaration  or  not  (/). 

5.  But  where  the  inheritance  was  in  trustees,  and  the  owner  had  a 
term  in  his  own  name,  and  died  indebted,  the  term,  although  limited 
to  attend  the  inheritance,  was  liable  to  debts,  for  it  was  assets  at  law 
(g);  and  equity  here  followed  the  law  (h). 

6.  If  after  the  death  of  a  person  who  had  taken  an  assignment 
of  a  term  in  his  own  name,  and  a  conveyance  of  the  inheritance  in 
the  name  of  a  trustee,  his  personal  representative  assigned  the  term 
to  attend  the  inheritance,  it  ceased  to  be  assets  at  law  ;  and  the 
creditors  or  legatees  were  entitled  to  satisfaction  against  the  personal 
representative,  as  for  a  devastavit  (i). 

7.  But  these  distinctions  have  been  put  an  end  to,  as  to  persons 
who  have  died  since  the  29th  of  August  1833,  or  who  shall  here- 
after die  seised  of  freehold,  customaryhold  or  copyhold  estates  ;  for 
the  3  &  4  W.  4,  c.  104,  has  made  all  such  estates  assets  to  be  ad- 
ministered in  equity  for  the  payment  of  even  simple  contract  debts  ; 
but  creditors  by  specialty  in  which  the  heirs  are  bound  are  to  be 
paid  in  full  before  the  creditors  by  simple  contract  or  by  specialty, 
in  which  the  heirs  are  not  bound,  are  to  be  paid  any  part  of  their 
demands.  And  now,  by  the  8  &;  9  Vict.  c.  112,  as  we  have  seen, 
every  satisfied  attendant  term,  not  within  the  exception  in  the  act, 
has  ceased,  or  will  cease. 

(fZ)  Bret  V.  Sawbridgc,  3  Bro,  P.  C.  Baden  v.  Earl  of  Pembroke,  2  Vern.  52, 

141,  Tom.  ed.  ;    and  see   Fearne's  Ex.  213  ;  2  Trea.  Eq.  c.  i,  s.  6. 
Dev.  by  Powell,    145,    n.    (a).     S.    C.         (ff)  Thruxton  v.  Attorney- general,  ubi 

AppendLx,  No.  17.  sup.;  Chapman  v.  Bond,  1  Vern.   188; 

(e)  Thruxton  v.  Attorney-general,    1  Attorney-general  v.  Sands,  Hard,  488. 
Vern.  340  ;  Tiffin  v.  Tiffin,  1  Vern.  1.  {h)  See  2  Cha.  Ca.  49  ;  Earl  of  Pern- 

(/)  Chapman  v.  Bond,  1  Vern.  188  ;  broke's  case,  9  Mod.  125,  cited. 

(?)  Chai-lton  ?;.  Low,  3  P.  Wms.  32. 
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I.  Of  Interest. 

Purchaser  to  take  profits  and  j)ai/  in- 
terest from  time  fixed  for  comple- 
tion. 

So  of  a  reversion. 

Even  if  money  lie  dead  if  purchaser  in 
default. 

Contra  if  seller  cause  delay. 

Winter  v.  Blades. 

Observations  on  it. 

Possession  gives  right  to  interest. 

Where  a  receiver  is  appointed. 

Rule  not  universal. 

Possession  taken  and  abandoned. 

Objection  to  title. 

Agreement  to  j^O'V  interest  on  posses- 
sion rescinded  if  there  will  be  long 
delay. 

Acquiescence  in  delay. 

Interest  excluded  by  agreement  to  rc' 
pay  costs  and  charges. 

Interest  on  timber  money. 

Rents  and  interest  on  sale  of  estate  in 
possession  by  the  Court. 

Same  on  sale  of  reversion. 

Ex  parte  Manning. 

Davy  V.  Barber. 

Observation  on  it. 

Blount  V.  Blount. 

Observation  on  it. 

Lord    Hardwicke's 


dicta 


Blount 


V.  Blount,    as   to  wearing,    i^c.  of 

lives. 
Not  accurate. 
Child  V.    Lord  Abingdon  :  purchaser 

pays  interest  and  takes  the  benefit. 
Champernown  v.  Brooke. 


33.    Observations  on  it, 

36.  Trefusis  v.  Lord  Clinton, 

37.  Delay  where   there  is  a  pepper-corn 

rent. 

38.  Delay  where  a  lease  is  sold, 

39.  Annuity  sold  by  the  Court. 

40.  Annuity  sold  by  private  contract. 

41.  Written  agreement  to  pay  interest. 

42.  78.  Rests. 

43.  Lessee  imder  option,  buying  fee,  inter- 

est in  lieu  of  rent. 

44.  Seller  answerable  for  rent  not  received 

from  icilful  default. 

45.  Where  interest  on  rents. 

46.  Delay  ifi   vendor  :  if  interest   exceed 

rents  no  interest :    seller  take  rents. 

47.  Effect  of   stipulation    to  pay    interest 

during  delay  :    Esdailc  V.  Stephen- 
son. 

48.  Monk   V.    Huskisson :   unforeseen   or 

unavoidable  obstacles. 

49.  Birch  v.    Podmore  :   unavoidable  ob- 

stacle, 

50.  Oxenden   v.    Lord     Exmouth  :     any 

cause  :   wilful  default, 

51.  Public-house,  tcith  good  tvill,  stock,^c. 

52.  Purchaser   not  to  pay    interest  on  de- 

posit. 

53.  Nor  the  seller  if  contract  proceed. 

54.  Interest  on  money  left  zcith  jntrchaser 

to  pay  incumbrances. 

55.  61,  63.  Interest  at  law. 

57,  58.  Not  against   auctioneer. 

GO.  Statute  of  limitations. 

62.    Vendor  to  pay  interest  on  money  lying 

ready  if  no  title. 
64.   3^4  Will,  4,  c.  42,  s,  28. 
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66.  Interest  on  opeinng  biddings. 

67.  Unless   examination   of    title   affects 

right  to  interest, 

68.  Investment,  at  tc/iose  risk. 

*69.  Return  of  deposit  and  interest  where 
seller's  bill  dismissed. 

70.  Injunction  :  no  interest  on  instalments 

of  intei-est. 

71.  Effect  of  Court' s   sus2}ending  payment 

of  interest. 

73.  Reversal   in  D,    P.  :    instalments   of 

interest  not  due. 

74.  Reversal:  re-transfer   of  stock    and 

dividends,   or    /j/7'ce    without     in- 
terest. 

75.  Reversal:  repayment  of  costs  without 

interest. 

76.  Interest  on  impi'ovements   ich&re  sale 

set  aside. 

77.  Not  interest  on  rents. 


79.    Usury. 

81.  Purchase,  not  loan. 

83,  88.  Five  per   cent,  at   law  four  per 

cent,  in  equity, 
86.   Waldron  v.  Forester. 

90.  Agreement  to  pay  fiw  per  cent,  revived. 

II.  Of  Deterioration. 

91.  Delay  in  seller  :  compensation  for  de- 

terioration . 

92.  Xot  after  possession  by  inircha^er. 

93.  Interest  on  amount. 

94.  Securing  crojis,  S^c.  during  dispute. 

95.  Felling  ornamental  timber. 

96.  Or  coppice  icood. 

97.  Wind-falls. 

98.  Failure  of  tenants, 

99.  Loss  from   agreement    by    purchaser 

with  tenant. 

100.  Mistake  in  interest:  receipt   in  con' 

veyance. 


I.  Of  Interest. 
1.  Equity  considers  that  which  is  agreed  to  be  done,  as  actually 
performed  (1),  and  a  purchaser  is  therelbre  entitled  to  the  profits  of 
the  estate  iVom  the  time  fixed  upon  for  completing  the  contract, 
whether  he  does  or  does  not  rake  possession  of  the  estate  (a)  :  and 
as,  from  that  time,  the  money  belongs  to  the  vendor,  the  purchaser 
will  be  compelled  to  pay  interest  for  it,  if  it  be  not  paid  at  the 
day  (6)  (2). 

(a)  See   6   Ves.  jun.    143,   352  ;    see         (b)    See    Sir   James   Lowther   r.   the 

Lord  Hardwicke   v.    Lord    Sandys,    12  Countess  Dowager  of  Andover,  1   Bro. 

Mees.  &  Wels.  761,  at  law;  observe  the  C.  C.  396,  and  see  6  Yes.jun.  352. 
dates. 


I 


(1)  Ante,  191  note ;  Kidd  v.  Dennison,  6  Barbour  Sup.  Ct.  Rep.  9. 

(2)  See  Baxter  v.  Brand,  6  Dana,  298  ;  Dias  v.  Glover,  1  Hoff.  Ch.  Rep.  72  ; 
M'Kav  V.  Melvin,  1  Ired.  Eq.  73  ;  Enraght  v.  Eitzgerald,  2  Irish  Eq.  87  ;  S.  C. 
1  Con.  &  Law,  181  ;  2  Dru.  &  \V.  43  ;  Hundley  r.  Lyons,  5  Munf.  342  ;  Mayo  v. 
Purcell,  3  ib.  243  ;  Thompson  v.  Davenport,  1  VVash.  127.  AVhere  the  vendee,  in 
a  contract  for  the  purchase  and  sale  of  real  estate,  takes  possession  of  the  jn-op- 
erty,  as  owner,  without  having  paid  the  purchase  money,  he  is  bound  to  pay 
interest.  Stevenson  v.  Maxwell,  2  Comstock,  408  ;  llutledgei?.  Smith,  1  M'Cord, 
399;  Ramsay  v.  Brailsford,  2  Desaus.  592;  Boyle  v.  Rowand,  3  Desaus.  555; 
Hood  V.  Hufi",  2  Const.  Rep.  163 ;  Breckenridge  'v.  Hoke,  4  Bibb,  273  ;  Kester  v. 
Rockel,  2  Watts  &  Serg.  365.  The  interest  on  the  money  begins  when  the  money 
is  due  ;  the  right  to  rents  and  profits,  when  the  purchaser  is  entitled  to  possession. 
Baxter  v.  Brand,  6  Dana,  298.  But  it  was  said  in  Buchanan  t-.  Lorman,  3  Gill, 
82,  by  Archer  Ch.  J.  that,  although  the  genertd  rule  might  be,  that  when  the  pur- 
chaser is  let  into  the  possession  and  the  perception  of  the  rents  and  profits,  he 
ought  to  pay  interest  on  the  purchase  money  ;  yet,  as  there  is  generally  a  great 
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2.  The  same  rule  applies  to  a  sale  of  a  reversion — interest  must 
be  paid  from  the  time  fixed  upon  for  payment  of  the  purchase- 
money,  because  the  wearing  of  the  lives  is  equivalent  to  taking 
the  profits  (c). 

3.  This  is  so  plain  a  rule,  that  no  disputes  could  ever  arise,  if  the 
purchase-money  were  not  frequently  lying  dead;  in  which  case  it 
becomes  a  question,  whether  the  loss  of  interest  shall  fall  on  the 
vendor  or  purchaser. 

4.  If  the  delay  in  completing  the  contract  be  attributable  to  the 
purchaser,  he  will  be  obliged  to  pay  interest  on  the  purchase- 
money  from  the  time  the  contract  ought  to  have  been  carried  into 
effect,  although  the  purchase-money  has  been  lying  ready,  and 
without  interest  being  made  of  it  (f/). 

*5.  But  if  the  delay  be  occasioned  by  the  default  of  the  vendor, 
and  the  purchase-money  has  lain  dead,  the  purchaser  will  not  be 
obliged  to  pay  interest  (e)  (1).  The  purchaser  must,  however,  in 
general,  give  notice  to  the  vendor  that  the  money  is  lying  dead  (/)  ; 
for  otherwise  there  is  no  equality  :  the  one  knows  the  estate  is  pro- 
ducing interest,  the  other  does  not  know  that  the  money  does  not 
produce  interest  (§-)  (2).  Wherever,  therefore,  a  purchaser  is  delay- 
ed as  to  the  title,  and  means  to  insist  upon  this,  he  ought  to  apprise 
"the  other  party  that  he  is  making  no, interest.  But  even  if  a  pur- 
chaser gave  such  notice,  yet  if  the  money  was  not  actually  and 
bona  fide  appropriated  for  the  purchase,  or  the  purchaser  derived 
the  least  advantage  from  it.  or  in  any  manner  made  use  of  it,  the 
Court  would  compel  him  to  pay  interest. 

(c)  Davy  v.  Barber,  2  Atk.   490  ;    and         (e)  Howland  i\  Morris,  1  Cox,  59. 
see  Owen  i-.  Davis,  1  Ves.  82;   3  Atk.         (/)  Calcrat't  r.  Roebuck,  ?^,6«siyj. ;  and 

637  ;  \\&Q  i^ost,  as  to  the  sale  of  a  rever-  see  Roberts  r.  Massey,  13  Yes.  jun.  561 ; 

sion  before  a  Master.  M'Cann  v.  Forbes,  1  Hogan,  13. 

{d)  Calcraft  v.  Roebuck,  1  Ves.  jun.         {y)  Powell  v.  Martyr,  8  Ves.  jun.  146. 

221.     See  Enraght  v.  Fitzgerald,  2  Ir.  See  Coiner  v.  Waikley,  post. 
Eq.  Rep.  87,  et  qu. 

disproportion  between  the  rents  and  profits  and  the  interest  of  the  purchase 
money,  there  would  be  no  propriety  in  applying  the  rule  to  a  case  where  the  sale 
was  rescinded.  See  Erockenbrougli  v.  Rlythe,  3  Leigh,  647,  648  ;  Williams  v. 
Rogers,  2  Dana,  375.  So  where  the  purchaser,  immediately  on  finding  that  there 
is  a  difficulty  about  the  title,  otters  to  rescind  the  contract,  to  redeliver  the  pos- 
session and  receive  back  the  money  advanced,  and  this  is  refused  by  the  vendor. 
Per  Colcock  J.  in  Rutledge  o.  Smith,  1  M'Cord  Ch.  403.  If  the  vendor  refuse  to 
accept  the  purchase  money  when  tendered  by  the  purchaser,  interest  on  it  wUl 
not  be  allowed.  Januarv  v.  Martin,  1  Bibb,  580  ;  Hart  v.  Brand,  1  A.  K. 
Marsh.  161. 

(1)  Sec  Kester  v.  Rockel,  2  Watts  &  Serg.  365. 

(2)  See  Selden  v.  James,  6  Randolph,  465 ;  Brockenbrough  v.  Blythe,  3  Leigh, 
619;  Ruledge  v.  Smith,  I  M'Cord  Ch.  403,  404;  Stevenson  v.  Maxwell,  2  Sand- 
ford  Ch.  273  ;  M'Kinnon  v.  Sterrett,  6  Watts,  162. 
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6.  In  Winter  v.  Blades  (Ji),  the  terras  of  the  contract  are  not  men- 
tioned, but  the  other  facts  are  thus  stated  :  The  bill  was  filed  by 
the  vendor  of  an  estate,  merely  for  the  purpose  of  claiming  interest 
on  the  purchase-money  from  the  time  the  defendant,  the  pur- 
chaser, was  let  into  possession.  The  purchase-money  was  14,000/., 
and  immediately  upon  entering  into  the  contract,  the  purchaser 
called  in  a  sum  of  money,  secured  by  a  mortgage,  amounting  to 
12,400/.,  and  upon  entering  into  possession  of  the  estate,  gave 
notice  to  the  vendor  that  he  was  ready  to  invest  the  purchase- 
money  as  he  should  direct,  pending  the  investigation  of  the  title. 
The  vendor,  hoping  for  an  immediate  conclusion  of  the  purchase, 
did  not  answer  that  notice.  The  investigation  of  the  title,  how- 
ever, occupied  nine  months.  The  banker  of  the  defendant  proved 
that  during  the  nine  months  the  balance  of  the  defendant  in  his 
hands  was  never  less  than  14,000/.,  except  during  three  successive 
days,  when  it  was  13,876/. ;  and  one  other  day,  when  it  was 
13,796/. 

The  Vice-Chancellor  said,  if  after  notice  given  by  the  defendant, 
he  had  made  no  profit  of  the  purchase-money,  then  it  would  not  be 
reasonable  that  he  should  be  charged  with  interest.  But  that  he 
had  made  some  profit  of  the  money,  appeared  upon  the  defendant's 
own  evidence  ;  first,  because  his  balance  at  his  banker's  was  in  a 
small  degree  and  for  a  i'aw  days  reduced  below  the  amount  of  the 
purchase-money,  but  princij)ally  because  the  purchase-money  sup- 
plied the  place  of  that  balance,  which  he  must  otherwise  have 
maintained  at  his  banker's.  The  Master  was  directed  to  inquire 
what  was  the  average  balance  which  the  defendant  maintained  at 
*hi3  banker's  during  the  three  years  preceding  the  purchase,  com- 
puting such  balances  at  the  end  of  every  month  ;  and  the  Master 
was  also  to  inquire  what  was  the  average  balance  which  during  the 
time  in  question  the  defendant  maintained  at  his  banker's,  com- 
puting such  balance  monthly  ;  and  the  Master  was  to  deduct  what 
he  should  find  to  have  been  the  defendant's  average  balance  for 
the  three  years,  from  what  he  should  find  to  have  been  the  defend- 
ant's average  balance  during  the  time  in  question,  and  it  was 
declared  that  to  the  amount  of  that  difference  the  defendant  was 
not  chargeable  with  interest  on  his  purchase-mone}'. 

7.  It  must  be  assumed  that  the  facts  of  the  case  authorized  the 
purchaser  to  give  the  notice  in  question,  which  in  an  ordinary  case 
he  would  not   have  been  entitled  to  do.     But  it  seems  difficult  to 

{h)  2  Sim.  &  Stu.  393. 
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support  the  order.  If  the  purchaser  has  not  at  all  times  the  full 
sum  appropriated  to  the  purchase,  the  seller  can  hardly  be  called 
upon  to  enter  into  an  inquiry  of  the  average  amount  of  his  balances 
before  and  after  the  purchase. 

8.  If  no  time  be  limited  for  performance  of  the  agreement,  and 
the  purchaser  be  let  into  possession  of  the  estate,  he  must  pay 
interest  on  the  purchase-money  from  that  time  (i). 

9.  And  where  a  purchaser  was  let  into  possession,  and,  new 
incumbrances  appearing,  filed  a  bill,  and  in  the  progress  of  the 
suit  a  receiver  was  appointed,  with  whose  salary  the  seller  was 
charged,  yet  the  Court  ciiarged  the  purchaser  with  interest,  allow- 
ing him  the  rents  just  (he  same  as  before  the  appointment  of  the 
receiver,  when  he  was  himself  in  possession  (j). 

10.  It  cannot,  however,  be  laid  down  as  a  general  rule,  that  a 
purchaser  of  estates  under  a  private  agreement  shall,  from  the  time 
of  taking  possession,  pay  interest.  At  any  rate,  although  the 
conveyance  be  executed,  yet  he  shall  not  pay  interest  but  from 
the  time  of  taking  possession,  if  prevented  from  so  doing  by  the 
vendor  Qc).  But  it  must  be  a  strong  case,  and  clearly  made  out, 
in  which  he  shall  not  pay  interest  where  he  has  received  the  rents 
and  profits  (/)  (1). 

11.  Thus,  in  Comer  v.  Walkley  (jn),  the  purchaser  had  been  in 
possession  of  the  estate  about  twenty-two  years,  without  any  con- 
veyance having  been  executed  ;  and  he  had  not  paid  the  purchase- 
money.  The  delay  was  not  attributable  to  him,  and  he  stated  that 
his  money  had  been  lying  ready  from  the  time  of  the  contract, 
*wilhout  interest  being  made  by  it,  as  he  was  in  daily  expectation 
of  being  called  upon  for  payment  of  it;  and  therefore  he  insisted 
that  he  ought  not  to  be  compelled  to  pay  interest.  Lord  Tliurlow, 
however,  decreed,  that  he  should  pay  interest  at  four  per  cent, 
from  the  lime  he  entered  into  possession  to  the  time  he  paid  the 
purchase-money  into  the  Bank  by  the  order  of  the  Court. 

12.  And  where  part  of  a  farm  had  been  allotted  in  lieu  of  tithes 

(i)  See  ex  parte  Manning,  2  P.  Wms.  (A)  Per  Lord  Hardwicke,  in  Blount  v. 
410.  Blount,  ;3  Atk.  636. 

(,/)  Smith  V.  Dolman,  6  Bro.   P.  C.         {I)  See  8  Yes.  jun.  148,  149. 
by  Toml.  291.  {m)  Reg.  Lib.  A.  1784,  lb.  625  ;  Smith 

V.  Skelton,  Reg.  Lib.  B.  1799,  fo.  807. 

(1)  See  Per  Colcock  J.  in  Rutledge  v.  Smith,  1  M'Cord  Ch.  403,404;  Selden  v. 
James,  6  Randolph,  465  ;  Brockenbrough  v.  Blythe,  3  Leigh,  619  ;  Oliver  v. 
Hallam,  1  Grattan,  298;  Boyce  v.  Britchett,  6  Dana,  231;  Cullum  v.  Bank,  4 
Alabama,  22. 
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to  an  impropriator,  who  agreed  to  sell  it  to  the  owners  of  the  farm 
for  a  price  lo  be  paid  at  a  short  day,  on  a  good  title  being  made 
and  executed,  and  the  possession  remained  in  the  purchaser  undis- 
turbed, who  paid  no  tithes,  but  for  want  of  an  award  twenty- 
seven  years  elapsed  before  a  good  title  could  be  made,  the  pur- 
chaser was  ordered  to  pay  interest  at  four  per  cent,  from  the  day 
fixed  for  completing  the  contract  (/i). 

13.  And  in  a  late  case,  where  a  particular  day  was  appointed  by 
the  agreement  for  payment  of  the  money,  and  the  purchaser  was 
to  have  a  conveyance  on  payment  of  it,  the  purchaser  entered  into 
possession  before  the  conveyance  was  executed,  and,  after  a  delay 
of  several  years,  during  wliich  he  had  received  the  rents,  being 
called  upon  lo  pay  the  purchase-money,  with  interest,  he  resisted 
the  demand  of  interest  ;  and  in  answer  to  a  bill  filed  against  him, 
insisted  tliat  interest  was  not  payable,  as  the  money  was  to  be  paid 
on  an  event  depending  upon  an  act  to  be  done  by  the  vendor 
(namely,  the  execution  of  the  conveyance)  forming  a  condition 
precedent  to  the  payment  of  the  purchase-money.  But  Sir  Wm. 
Grant,  Master  of  the  Rolls,  after  observing  that  the  purchaser  did 
not  allege  that  any  circumstances  had  occurred  entitling  him  to 
relinquish  the  contract,  said,  that  the  act  of  taking  possession  was 
an  implied  agreement  lo  pay  interest  ;  for  so  absurd  an  agreement 
as  that  the  purchaser  was  to  receive  the  rents  and  profits  to  which 
he  had  no  legal  title,  and  the  vendor  was  not  to  have  interest,  as 
he  had  no  legal  title  to  the  money,  could  never  be  implied  (o). 

14.  And  where  a  purchaser  took  possession  under  the  con- 
tract (p),  and  upon  the  Mister's  report  of  a  fact  which  he  consid- 
ered fatal  to  the  title,  returned  the  possession,  and  the  Court 
ultimately  held  that  he  was  bound  to  complete  his  purchase.  Lord 
Eldon  observed,  that  if  the  purchaser  ultimately  obtained  pos- 
session he  must  be  considered  by  relation  as  in  possession,  under 
that  title,  from  the  lime  at  which  he  took  possession,  and  from 
that  time  must  be  understood  to  say,  that  if  he  could  hereafter 
have  a  title  made  to  him,  he  was  to  be  considered  as  in  possession, 
*and  must  receive  the  rents  and  profits,  and  account  for  interest  on 
the  purchase-money.  But,  he  added,  that  it  was  for  those  who 
sell,  undertaking  that  the  purchaser  might  have  possession  at  a 
particular  day,  to    show  that  they  were    in  a  condition  then   to  give 

(«)  Attornev-general «;.  Christ  Chiirch,         (o)  Fludyer  r.  Cocker,   12  Ves.  jun. 
13  Sim.  214.  '  25. 

(p)  See  2  Swanst.  p.  226. 
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possession.     In  that    case    he   must    pay  interest   from  the    time  at 
which   he    took  possession,  and  even  for  the   time  during   which  he 
returned  the  possession  (§')  (1). 
t  15.  Whilst  a  material  objection  to  the  title  remains  to  be  cleared 

up,  a  purchaser  is  of  course  justified    in  declining   to  take  possession, 
and  the  Court  will  not  compel  him  to  pay  interest  (r)  (2). 

16.  If  it  be  agreed  that  the  purchaser  shall  take  possession  of 
the  estate,  and  pay  interest  on  the  purchase-money  from  that  time, 
and  it  afterwards  appear  that  a  long  time  must  elapse  before  a  title 
can  be  made,  the  purchaser  will  be  entitled  to  rescind  the  agree- 
ment: 

17.  But  if  the  purchaser  acquiesce  in  the  delay  until  the  contract 
is  nearly  carried  into  execution,  he  cannot  then  appropriate  the 
purchase-money,  and,  by  giving  notice  of  that  circumstance  to  the 
vendor,  discharge. himself  from  the  payment  of  interest: 

18.  Thus,  in  Dickenson  v.  Heron  (*),  after  the  execution  of  a 
contract  for  purchase  of  an  estate,  it  appeared  that  an  act  of 
parliament  was  necessary  to  perfect  the  title,  and  that  some  time 
must  elapse  before  a  title  could  be  made ;  and  it  was  therefore 
agreed  that  the  purchaser  should  take  possession  of  the  estate,  and 
pay  interest  on  the  purchase-money.  Great  delays  having  arisen, 
and  the  purchaser  thinking  exchequer  bills,  in  which  the  purchase- 
money  was  invested,  not  safe,  he  sold  them,  and  gave  notice  to 
the  vendor  that  the  money  was  lying  ready,  and  wiihout  interest 
being  made  of  it.  After  the  purchase  was  completed,  and  the 
money  paid,  the  vendor  filed  a  bill,  asserting  his  right  to  interest 
until  the  execution  of  the  conveyance.  The  cause  was  heard  before 
Sir  Wra.  Grant,  Master  of  the  Rolls,  who  pronounced  the  follow- 
ing judgment : — -  An  agreement  of  this  nature  is  totally  independ- 
ent of  the  interest  made  by  the  money.  When  a,  purchaser  is  let 
into  possession,  the  vendor  need  not  mind  what  is  done  with  the 
purchase-money,  because   the  purchaser   agrees  to  pay   interest   for 

(q)  Binks  v.  Lord  llokebv,  2  Swanst.     223  cited. 
222.  '  (s)    Roils,    16tli    March    1804,    MS. 

(r)  Forteblow  v,   Shirley,   2  Swanst.     See  Fludyer  v.  Cocker,  supra. 

(1)  See  Baxter  v.  Brand,  6  Dana,  298. 

(2)  Stevenson  v.  Maxwell,  2  Sandl'ord  Ch.  273.  Where  payment  is  to  be  made 
on  the  conveyance  of  land  at  a  stipulated  period,  and  the  land  is  not  conveyed  at 
that  time,  the  purchaser  is  not  in  default  if  he  omits  to  pay  the  price,  and  inter- 
est is  not  recoverable  until  after  he  is  put  in  default  by  the  tender  of  a  deed. 
And  the  rule  is  the  same,  although  the  purchaser  has  entered  into  possession, 
^vhere  the  land  is  vacant  and  unproductive.  So  held  in  Stevenson  «.  Maxwelli 
2  Sandford  Ch.  273. 
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the  money.  And  such  an  agreement  can  only  be  efFected  by  great 
delay,  because  the  purchaser  is  not  to  be  kept  for  ever  bound  by  a 
disadvantageous  bargain  ;  for  the  interest  might  be  better  than  the 
rents  ;  in  which  case,  if  the  purchaser  was  to  be  bound,  notwith- 
standing %n  unreasonable  delay,  the  vendor  would  not  mind  how 
long  he  delayed  making  a  title.  If  the  objection  had  been  taken 
at  a  different  time  it  would  have  been  better.  He  should  have 
made  the  objection  when  he  knew  that  an  act  of  parliament  vi^as 
necessary,  as  he  was  not  before  in  possession  of  that  fact.  Bat  he 
waived  this  delay,  and  he  consents  to  continue  to  pay  interest,  and 
writes  a  letter  which  clearly  implies  that;  or  he  might  have  waived 
the  agreement.  Afterwards  he  thinks  he  is  entitled  to  say  that  he 
will  not  pay  interest.  The  ground  was  totally  distinct.  He  had 
laid  out  his  money  in  exchequer  bills,  and  then,  upon  a  supposition 
that  they  were  not  safe,  he  sold  out,  and  then  gave  notice  that  he 
would  not  pay  interest.  He  ought  certainly  to  have  given  notice 
before  he  sold  out,  and  to  have  given  the  vendor  his  option,  whether 
he  would  choose  them  to  remain  at  his  risk,  or  would  waive  his 
interest.  This  ground  was,  however,  nothing  to  the  vendor,  as  he 
had  nothing  to  do  with  the  interest.  The  only  ground  upon  which 
he  could  have  waived  the  agreement,  was  the  delay  in  the  first 
instance.  The  defendant  mistook  his  case  ;  he  might  have  come 
at  an  earlier  period,  and  insisted  not  to  pay  interest;  for  a  Court 
would  not  have  held  him  to  an  indefinite  period.  Besides,  the 
notice  was  not  given  until  a  long  delay  could  not  take  place." 
And  the  Master  of  the  Rolls  for  these  reasons  decreed  the  pur- 
chaser to  pay  interest,  but,  as  he  bound  himself  by  his  long  ac- 
quiescence, he  would  not  give  costs,  and  interest  was  only  given 
up  to  the  lime  the  conveyance  was  delivered  to  the  vendor's  attorney 
for  execution,  although  it  was  not  executed  until  three  months 
afterwards. 

19.  Where  it  was  stipulated  that  the  purchaser  was  to  pay  a 
deposit  of  twenty-five  per  cent.,  and  in  case  of  delay  five  per  cent, 
interest  on  the  purchase-money  unpaid,  and  that  the  auction-duty 
was  to  be  borne  equally  by  the  vendor  and  purchaser,  the  deposit 
was  paid  by  the  purchaser,  but  he  did  not  pay  any  part  of  the 
auction-duty,  and  the  Court  compelled  him  to  pay  interest  on  half 
of  the  amount  of  the  auction-duty  at  five  per  cent,,  on  the  ground 
that  the  sum  paid  into  the  hands  of  the  auctioneer  by  the  purchaser 
had  been  less  by  the  moiety  of  the  auction-duty  than  it  ought  to 
have  been  ;  and  the  circumstance    that  the  auctioneer  had    applied 
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the  deposit  in  payment  of  the  auction-duty   was  considered  as  of  no 
weight  (t). 

20.  If  parties  stipulate  that  in  case  a  title  cannot  be  made,  all 
costs  and  charges  incurred  by  the  purchaser  in  investigating  the  title, 
shall  be  paid  to  him,  that  express  stipulation,  it  seems,  will  preclude 

\  *him  from  recovering  interest  on  accouut  of  his  purchase-money 
lying  dead.  This  was  so  decided  in  the  case  of  an  agreement  for 
a  mortgage  (m). 

21.  In  the  case  of  timber  on  an  estate  to  be  taken  at  a  valuation, 
interest  on  the  purchase-money  will  only  commence  from  the 
valuation,  although  the  interest  on  the  purchase-money  for  the 
estate   itself  may  be  carried  a  great  way  back,  because  surveyors 

-always  value  timber  according  to  its  present  state;  and  the  aug- 
mented value  of  the  timber  by  growth,  is  an  equivalent  for  the 
interest  from  the  time  of  the  contract  to  the  making  of  the  valua- 
tion (,r).  But  this,  which  was  a  good  reason  during  the  war,  will 
not  in  all  times  justify  the  withholding  of  interest.  Many  cases 
have  occurred  in  which  the  augmented  value  by  growth  between 
the  lime  of  entering  into  the  contract  and  the  completion  of.it,  has 
not  been  equal  to  the  depreciation  in  the  market  price  of  the 
timber  during  the  same  period, 

22.  Upon  the  sale  of  an  estate  in  possession,  under  the  order  of 
a  court  of  equity,  the  rule  is,  that  the  purchaser  is  entitled  to  the 
possession  or  rents  from  the  quarter-day  preceding  his  purchase, 
paying  his  money  before  the  following  one  (^). 

23.  Where  a  reversion  is  sold  under  the  order  of  a  court  of 
equity,  interest  must  be  paid  by  the  purchaser  from  the  time  of 
confirming  the  report  absolute,  and  he  will  be  entitled  to  the 
benefit  of  the  wearing  or  dropping  of  the  lives  in  the  interval. 

24.  This  was  decided  in  ex  parte  Manning  (z),  where  the  rever- 
sion sold  was  expectant  upon  a  life  ;  the  report  was  confirmed 
absolute,  but  the  conveyance  was  not  executed  until  two  years 
afterwards,  two  months  before  which  the  purchaser  was  ordered 
to  bring  his  purchase-money  into  the  bank,  and  about  that  time 
the  life  fell  in,  ctnd  upon  that  ground  api)lication  was  made  for 
interest  from  the  day  when  the  report  was  confirmed  absolute ; 
and  it  was  ordered  accordingly.     The  Master  of  the  Rolls  said,  that 

(i)  Townsliend  v.  Townshend,  2  Russ.  June  30,  1807,  MS.     Vide  infra. 

203.  (y)   Supra,   p.  73.     See   Mackrell   v. 

(m)  Sweetland  v.  Smith,  1  Crompt.  &  Hunt,  2  Mad.  34,  n. 

Mees.  585.  (~)  2  P.  Wms.  410. 

(x)  Waldion    c.    Forester,    Excheq< 
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from  that  time  the  purchaser  was  sure  of  his  title,  and  of  his  pur- 
chase, though  the  tenant  for  life  had  died  the  next  day  ;  and  from 
that  time  the  life  was  wearing,  which  is  equivalent  to  the  taking  of 
the  profits  ;  and  in  case  the  purchaser  had  taken  the  profits,  he 
must  certainly  have  paid  interest  ;  also  from  the  time  of  the  report 
confirmed  absolutely,  the  estate  is  bound,  and  the  party  who  was 
to  convey  is  become  but  a  trustee  for  the  purchaser,  who  ought  to 
*have  the  money  ready.  The  decision,  therefore,  was  put  upon  the 
true  ground,  viz.  the  wearing  of  the  life,  which  is  equivalent  to  the 
taking  of  the  profits,  although  the  application  was  grounded  upon 
the  life  having  actually  dropped. 

25.  In  Davy  v.  Barber  (o),  a  purchaser  under  the  Court  of  an 
estate  in  fee,  let  partly  upon  lives,  was  kept  out  of  possession  long 
after  the  confirmation  of  his  purchase  by  an  incumbrancer,  who 
was  also  the  husband  of  the  heir  at  law  of  the  persons  for  the  pay- 
ment of  whose  debts  the  estate  was  sold,  and  during  this  delay 
several  lifehold  estates  dropped  in,  and  the  estate,  it  was  alleged, 
was  increased  2,000/.  in  value.  The  purchaser  sought  to  have  the 
possession  ;  and  the  creditors  to  have  the  bidding  opened.  The 
purchaser  agreed  with  the  heir  at  law,  in  court,  to  pay  an  addi- 
tional 1,300/.  Lord  Hardwicke  observed,  that  in  the  west  of  Eng- 
land estates  were  constantly  let  out  upon  lives,  and  small  conven- 
tionary  rents  reserved,  but  the  chief  profits  arose  from  the  dropping 
in  of  lives,  which  was  not  considered  as  accidental,  but  as  part  of 
the  annual  profits  of  the  estate.  The  purchaser,  he  observed,  had 
been  obstructed  in  taking  possession,  and  the  estate  was  worth  a 
great  deal  more  by  the  dropping  in  of  lives.  The  question  then 
was,  who  was  to  have  this  advantage,  or  what  recompense  was  to 
be  made  for  it.  After  referring  to  purchases  by  private  contract, 
he  said  that  the  present  was  a  case  of  a  different  nature,  being  a 
bidding  under  a  decree  of  the  Court,  and  upon  which  the  Court 
must  finally  make  a  determination.  The  purchaser  had  plainly  a 
considerable  advantage  by  the  dropping  in  of  lives,  and  had  it  not 
been  for  the  agreement  to  pay  the  1,300/.,  he  should  have  inclined 
to  direct  an  inquiry  what  interest  was  proper  fo  be  paid  by  the 
purchaser;  for  if  the  Court  were  not  to  give  such  direction,  there 
would  be  a  manifest  injustice.  But  as  the  purchaser  had  agreed  to 
pay  1,300/.  more,  he  did  think  he  was  entitled  to  the  advantage 
arising  from  the  dropping  in  of  the  lives, 

{a)  2  Atk.  489. 
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26.  In  the  above  case,  the  purchaser  was  not  in  default  ;  he  was 
desirous  of  taking  possession,  but  was  kept  out  by  an  incum- 
brancer; yet,  as  there  was  a  benefit  gained  to  the  estate,  and  it  was 
not  alleged  that  the  purchaser  had  not  the  benefit  of  the  purchase- 
money,    it  was  considered   that  he  ought  to  pay   interest,  but  the 

i    liability  was  not  carried  beyond  interest. 

27.  The  case  of  Blount  v.  Blount,  before  Lord  Hardwicke,  at  a 
later  period,  is  not  accurately  reported  (b).  The  facts,  as  they  are 
collected  from  the  statement  and  the  judgment,  were,  that  a  man 
created  a  1,000  years'  term  for  particular  purposes,  and  the  trus- 
tees *did  not  take  possession  on  the  grantor's  death.  The  son,  as 
heir  at  law,  therefore  took  possession,  and  the  estate  having  been 
put  up  to  sale  by  the  Court,  in  a  suit  instituted  by  him  for  pay- 
ment of  the  father's  debts,  he  bought  the  estate,  and  his  purchase 
was  confirmed  absolutely  ;  and  four  years  afterwards  an  application 
was  made  that  he  should  pay  interest  from  the  time  the  report  was 
so  confirmed.  At  the  time  he  took  possession,  a  small  part  of  the 
estate  consisted  in  rackrents,  but  the  greatest  part  was  standing 
out  in  reversions  upon  lives  ;  two  of  these  reversionary  estates  had 
fallen  in  since  the  purchase,  and  tlie  purchaser  had  accounted  for 
profits  before  the  Master  for  a  year  after  being  confirmed  the 
purchaser.  Lord  Hardwicke  was  of  opinion  that  the  purchaser 
was  not  to  pay  interest.  He  observed,  that  it  was  said  the  pur- 
chase was  of  a  reversionary  estate,  but  it  was  not  so;  the  pur- 
chaser bought  a  1,000  years'  term,  and  was  himself  owner  of  the 
reversion  ;  he  was  not  in  possession  under  the  purchase,  but  as 
heir  at  law  of  his  father,  on  the  trustees  of  the  term  refusing  to 
take  possession  :  no  possession  was  delivered  to  the  purchaser  by 
virtue  of  his  purchase,  and  he  tvas  subject  to  an  account,  and  there- 
fore no  pretence  for  making  him  pay  interest.  But  he  directed 
the  Master  to  inquire  wiiat  increase  of  value  had  arisen  by  the 
falling  in  of  lives  since  the  purchase  of  the  estate,  and  what  had 
been  received  for  heriots  by  the  purchaser,  or  for  fines  in  letting 
out  estates  again ;  and  he  declared  they  ought  to  be  considered 
as  part  of  the  profits  of  the  trust  estate  of  the  1,000  years,  and 
the  purchaser  was  ordered  to  account  for  the  same  in  a  sub- 
sequent account,  and  to  proceed  in  the  purchase. 

28.  This  case,  therefore,  altogether  depended  upon  the  posses- 
sion having  been  referred  to  the  1,000  years'  term,  under  which 
indeed  the  purchaser  had   acted,  for   he   had  already   accounted  for 

{h)  3  Atk.  636. 
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the  profits  down  to  a  period  a  year  beyond  that  when  his  pur- 
chase was  confirmed  absolute  ;  and  he  neither  paid  interest  nor 
received  any  benefit  from  the  wearing  or  dropping  of  lives  before 
he  completed  his  purchase. 

29.  Lord  Hardwicke,  however,  in  this  case  made  some  general 
observations.  He  said  the  estates  consisted  chiefly  of  lifeholds, 
and  therefore  it  was  insisted,  as  they  were  perpetually  falling  in, 
the  purchaser  ought  not  to  run  away  with  the  benefit  of  this  and 
yet  not  pay  interest  for  the  purchase-money.  And  to  be  sure, 
Lord  Hardwicke  added,  in  general  this  may  be  right.  Wi)ere 
estates  have  dropt  in  between  a  person's  being  reported  the  best 
purchaser  by  the  Master,  and  his  taking  possession,  the  Court 
have  either  directed  a  purchaser  to  make  some  compensation  in 
*consideration  of  the  estates  being  bettered,  or  otherwise  to  go 
before  a  Master  again,  and  the  estate  to  be  put  up  for  a  new 
bidding. — As  to  what  had  been  said  of  the  advantage  a  purchaser 
receives  from  wearing  out  of  lives,  he  never  knew  the  Court  take 
this  into  consideration  as  a  reason  for  a  purchaser's  paying 
interest. 

30.  But  these  dicta,  if  they  are  rightly  reported,  do  not  accord 
with  the  law  of  the  Court,  which  is  settled  as  before  stated — the 
purchaser  from  the  time  the  report  is  confirmed  is  entitled  to  any 
benefit  from  the  dropping  of  lives,  and  is  liable  to  pay  interest 
from  that  period. 

3L  This  was  decided  by  Lord  Thurlow  in  Child  v.  Lord  Abing- 
don (c),  where  the  property  purchased  from  the  Court  was  a 
reversion  upon  an  estate  for  lives,  on  which  there  was  one  life 
remaining  at  a  very  trifling  reni  :  the  purchaser  was  reported  the 
best  bidder  before  Christmas  1788,  and  in  February  1790,  he 
having  taken  no  steps  to  complete  the  purchase,  an  application 
was  made  that  he  might  pay  interest  from  the  time  of  the  report, 
and  Lord  Thurlow  said  he  must  pay  interest.  A  man  cannot 
purchase  a  dry  reversion,  and  then  lie  by  for  years,  and  expect 
to  pay  no  more  for  it  then  than  if  he  had  completed  it  imme- 
diately. 

32.  In  a  late  case  in  the  House  of  Lords,  where  tlie  contract 
stipulated  for  a  good  title  on  the  1st  of  May  1813,  and  that  the 
purchaser  should  be  entitled  to  the  rents  from  that  period,  or  from 
such  time  as   the   purchase  should  be  completed,  and  the  purchaser 

(c)  1  Yes.  jun.  94. 
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having  paid  part,  agreed  to  pay  the  remainder  of  the  purchase- 
money  on  the  1st  of  May  1813;  and  as  there  were  many  leases 
for  hves,  some  of  which  had  ah-eady  dropped,  the  purchaser  agreed 
to  pay  the  value  on  such  hves,  and  provision  was  made  for  pay- 
ment to  the  purchaser  and  others  entitled  to  the  money  of  interest 
on  the  deposit,  from  the  day  it  was  paid  to  the  time  of  the  com- 
pletion of  the  purchase.  Upon  a  bill  filed  by  the  sellers,  it  was 
decreed,  after  the  usual  references  as  to  the  title,  that  the  Master 
should  inquire  whether  any  of  the  persons  for  whose  lives  any  part 
of  the  estate  was  held  on  the  29th  September  1811,  had  died  since 
that  time,  and  should  also  inquire  how  much  the  value  of  the 
estate  had  been  increased  by  the  deaths  of  such  persons.  After  a 
long  litigation  it  was  established  that  the  title  was  a  good  one, 
and  that  the  sellers  were  able  to  make  such  a  title  before  the  com- 
mencement of  the  suit,  but  that  a  good  title  was  not  shown  until 
*several  years  afterwards  (I).  After  the  decree,  an  order  was  made 
(which  was  reversed  for  irregularity)  for  the  Master  to  inquire 
generally  how  much  the  value  of  the  estate  had  been  increased  by 
the  wearing  of  the  lives  or  increase  of  the  ages  of  the  persons  for 
whose  lives  any  part  of  the  estates  was  held.  And  this  was  consid- 
ered in  the  House  of  Lords  to  be  correct,  without  reference  to  the 
conduct  of  the  purchaser,  and  upon  the  ground  that  the  purchaser 
could  not  have  the  benefit  of  an  increase  in  the  value  of  the  estate 
without  paying  interest  :  it  was  admitted  that  if  the  amount  of 
interest  exceeded  the  increased  value,  he  would  only  have  to  pay 
so  much  as  was  equivalent  to  the  increased  value  (c?), 

33.  It  was  not,  however,  possible  to  decide  these  points,  as  the 
order  itself  was  reversed  for  irregularity;  and  upon  an  appeal  to 
the  House  of  Lords  against  the  original  decree,  by  the  sellers,  upon 
the  ground  that  it  ought  to  have  directed  an  inquiry  as  to  how 
much  the  value  of  the  estate  had  been  increased  by  the  wearing 
of  the  lives,  or  otherwise  that  the  directions  as  to  the  dropping  of 
the  lives  should  be  omitted,  the  original  decree  was  affirmed.  It 
was  considered  that  the  parties  had  stipulated  that  the  rents 
should  be  the  property  of  the  purchaser  only  from  the  time  the 
purchase  was  completed.  It  followed,  from  the  reservation  of  the 
rents  to  the  vendor,  that  the  purchaser  was  not  to  be  called  upon 
to  pay   interest  on    the    purchase-money.     The  case    was   decided 

{cl)  Champernowne  v.  Brooke,  3  Cla.  &  Fin.  4. 

(I)  This  is  not  accurately  stated  in  3  Cla.  &  Fin.  11. 
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upon  the  ground  that  the  contract  excluded  the  claim  by  the 
seller,  of  interest,  and  of  the  benefit  of  tlie  increased  value  by  the 
wearing  of  the  lives  (e). 

34.  The  Court  below  afterwards,  upon  further  directions,  ob- 
served that  as  the  property  would,  by  the  conveyance,  in  truth  be 
placed  in  the  purchaser's  possession  ab  antecedenti  by  the  inter- 
mediate wearing  of  the  lives,  it  was  necessary,  in  order  to  do 
equity  between  the  parties,  that  the  conveyance  should  be  dated 
from  the  earliest  period  when  a  good  title  was  shown  by  the 
sellers,  and  that  they  should  be  entitled  to  the  principal  money^ 
with  interest,  and  the  purchaser  to  the  rents  and  profits  from  that 
earliest  date :  therefore,  the  period  when  the  Master  found  a  good 
title  had  been  shown  was  taken  for  the  commencement  of  the 
several  rights  to  interest,  and  the  rents  and  profits.  But  the  seller 
was  also  decreed  to  be  entitled  to  the  increased  value  arising  from 
the  dropping  of  lives,  between  the  period  up  to  which  the  parties 
*had  agreed  to  a  fixed  compensation  (I)  and  the  period  when  the 
interest  was  to  commence.  The  principle  on  which  this  increased 
value  was  to  be  calculated  was  not  settled  (/).  It  seems  clear 
that  the  allowance  ought  not  to  exceed  the  amount  of  interest  on 
the  purchase-money,  for  if  it  should  the  vendor  would  derive  a 
greater  benefit  from  his  laches  than  he  would  have  been  entitled 
to  if  his  title  had  been  ready  at  the  day  named  (II). 

35.  The  opinion  delivered   in  the  House  of  Lords  in   the  above 

case    was    considered    to    be    in    opposition    to   that   expressed    by 

Lord    Hardwicke   in    Blount   v.    Blount,    but  it  was    thought  that 

matters  of  this  sort  were  now  better  understood.     The  equity  was 

considered  clear,    that    the  purchaser  should  not  be  allowed  a  profit 

on    the    purchase-money    and   the  advantage  of  receiving  the  rent 

both    at  the  same  time   (from  whatever  cause  he  may   have  been 

kept    out  of  possession  of  the  estate),    but    that   the    seller  should 

either  have   interest  on  the  purchase-money    or  the   profits  of  the 

land.     Tliis,  as  we  have  seen,  was  finally  overruled  by  the  House 

of  Lords  as  applicable  to   the  case  before  it,  the   contract  having 

excluded    the   claim  ;  but  as    a    general  rule,  uncontrolled   by    the 

provisions  of  the   particular  contract,  it  is   fully  warranted   by  the 

authorities. 

(e)  4  Cla.  &  Tin.  589  ;  3  You.  &  Coll.         (/)  Townscnd  v.  Champernowne,   3 
510,  511.  You.  &  Coll.  505. 

(I)  This  was  the  period  when  the  purchaser  received  a  draft  conveyance  stating 
the  agreement. 

(II)  The  matter  was,  I  am  told,  at  k»t  compromised, 
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36.  In  a  late  case  before  the  Vice-Chancellor,  a  purchaser  under 
the  decree  of  the  Court  of  a  reversion  expectant  on  a  life  interest, 
was  ordered  to  pay  interest  on  his  purchase-money  from  the  time 
of  his  purchase  (^g-),  but  this  was  not  supported  by  the  previous 
practice  of  the  Court. 

3T.  In  a  case  in  the  Exchequer  where  the  property  sold  before 
the  Master  was  in  lease  at  a  peppercorn  for  an  unexpired  term  of 
seven  years  ;  a  year  and  a  half  elapsed  before  the  money  was  paid  ; 
the  vendor  did  not  deliver  an  abstract  till  about  six  months  before 
a  motion  was  made  for  a  reference  to  the  Master  to  take  an  account 
of  the  difference  of  value  of  the  estate  by  the  lapse  of  time  ;  no 
conveyance  had  been  made.  Macdonald,  C.  B.,  in  refusing  the 
order,  observed,  that  till  a  good  title  was  made  out,  the  purchaser 
could  not  be  called  upon  to  pay  interest  tor  withholding  it.  It 
was  the  vendor's  own  fault  that  he  did  not  tender  a  title  and  con- 
veyance sooner.  The  period  that  had*  elapsed  since  a  title  was 
made  out,  about  six  months,  was  too  trifling  to  be  the  subject  of 
*any  complaint  against  the  purchaser  or  the  foundation  of  such  a 
motion  (A).  But  although  the  motion  was  not  the  proper  one,  yet 
it  seems  that  consistently  with  the  authorities,  the  purchaser  ought 
to  have  paid  interest  from  the  confirmation  of  the  report  of  his 
being  the  purchaser,  as  an  equivalent  for  the  wearing  of  the  term 
by  the  effluxion  of  time,  which  constituted  the  profits  of  the  estate. 
In  the  case  before  referred  to  in  the  House  of  Lords,  it  was  said, 
that  if  a  term  is  sold  with  a  nominal  rent,  and  years  run  out,  while 
one  of  the  parties  has  refused  to  perform  the  contract,  and  the 
Court  in  the  end  enforced  the  contract,  the  decree  should  be  to 
perform  the  contract,  as  it  ought  to  have  been  performed  years 
before  (i). 

38.  Where  a  common  leasehold  estate  is  sold,  and  possession  is 
not  delivered  to  the  purchaser,  if  any  delay  occurs,  as  it  would  not 
be  just  to  make  the  purchaser  pay  the  whole  purchase-money, 
after  part  of  the  term  is  elapsed,  without  his  having  derived  any 
benefit  from  the  estate,  the  Court  will  compel  the  vendor  to  pay  a 
rent  in  respect  of  his  occupation  of  the  estate  ;  and  the  purchaser 
to  pay  interest  on  the  purchase-money  during  the  delay  (j). 

39.  Where    an   annuity  is  sold    by  the    Court,  the  purchaser    is 

{(/)  Trefusis  v.  Lord  Clinton,  2  Sim.  (?)  Per  Lord  Lyndhurst,  3  Cla.  &  Fin. 
359  ;  see  3  Dru.  &  War.  82.  15. 

(h)  Growsock  I'.  Smith.  3  Anstr,  877.         (J)  Dyer  v.  Hargrave,  10  Ves.  jun, 

505. 
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entitled  to  receive  the  annuity  from  the  period  when  he    could  have 
confirmed  the  report,  and  pays  interest  from  that  day  (Jc). 

40.  In  Kenny  v.  Wrenham,  a  life-annuity  was  sold  by  private 
contract  on  the  18th  of  April  1818,  for  280/.  to  be  paid  by  instal- 
ments :  200/.  in  October  1818,  and  the  residue  on  or  before  1st 
January  1819.  It  was  held  that  the  purchaser  was  entitled  to  the 
annuity  from  the  time  of  payment  of  the  last,  and  not  from  that  of 
the  first  instalment  of  the  price  (/). 

41.  If,  subsequently  to  a  written  contract,  an  agreement  be 
made,  that  tlie  purchaser  shall  pay  interest  on  the  purchase-money 
from  a  particular  time,  and  the  agreement  is  reduced  into  writing, 
but  signed  by  the  vendor  only  ;  yet,  if  the  contract  has  been  in 
part  performed,  the  purchaser  will  be  bound  by  the  subsequent 
agreement  (/«). 

42.  If  a  purchaser  make  payments  to  a  seller  exceeding  the  in- 
terest due  on  the  purchase-money,  of  course  rests  must  be  made, 
and  the  balance  only  will  carry  interest  (n)  (1). 

43.  If  a  tenant  for  years,  at  a  rent,  with  an  option  to  purchase 
the  fee,  declare  his  option,  he  is  entitled  to  retain  the  rent  from 
*that  time,  and  in  lieu  of  it  must  be  charged  with  interest  upon  his 
purchase-money  (o). 

44.  And  where  a  purchaser  has  not  been  in  possession  of  the 
estate,  and  the  seller  receives  interest,  he  will  be  compelled  to  pay 
not  only  the  rent  which  he  has  received,  but  that  which  without 
his  wilful  default  he  might  have  received  (p)  ;  but  where  a  purchase 
is  set  aside,  the  purchaser  will  be  made  to  refund  only  the  rents 
which  he  has  received  (g-). 

45.  In  a  late  case,  where  the  contract  had  been  delayed  up- 
wards of  fifteen  years,  by  the  default  of  the  seller,  who  had  received 
one  third  of  the  purchase-money,  and  also  all  the  rents  of  the 
estate.  Sir  Thomas  Plumer,  Master  of  the  Rolls,  compelled  the 
seller  to  account  not  only  for  the  rents,  but  for  interest  at  four  per 
cent,  upon  one  third  of  them  (r). 

(A)  Twig  V.  Fifield,  13  Yes.  jun.  517  ;  Walk.  33,  S.  C     See  Blennerhasset  i-. 

seep.  73,  siqjra.  M'Namara,  1  Moll.  81. 

(0  6  Madd.  35-5.  (?)  Supra,  p.  279. 

(m)  Owen  v.  Davies,  1  Yes.  82.  {r)  Burton  v.  Todd,  Todd  v.  Gee,  31 

(n)  Griffitli  V.  Heaton,  1  Sim,    &  Stu.  Mar,  1818,  MS.  Appendix,  No,  22.     See 

271.  Lacon  v.  Mertins,  3  Atk.    1  ;    12   Yes. 

(0)  Townley  v.  Bedwell,  14  Yes,  591,  jun,  28;  Wilde  v.  Fort,  ■!  Taunt.  334  f 
{p)  Acland  v.  Gaisford,  2  Mer.  28  ;  Lloyd  v.  Jones,  12  Sim.  491, 

Wilson  V.   Clapham,    MS.;    1    Jac.    & 

(1)  See  2  Daniell  Ch.  Pr.  (Am.  ed.)  1412,  1443, 1444. 
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46.  Where,  however,  interest  is  more  in  amount  than  the  rents 
and  profits,  and  it  is  clearly  made  out  that  the  delay  was  occa- 
sioned by  the  vendor,  to  give  effect  to  the  general  rule  would  be 
to  enable  the  vendor  to  profit  by  his  own  wrong ;  and  the  Court 
therefore  gives  the  vendor  no  interest,  but  leaves  him  in  possession 
of  the  interim  rents  and  profits  (s)  ;  and  therefore  where  a  good 
title  is  not  shown  until  a  given  period,  the  purchaser  will  pay  in- 
terest only  from  that  period,  and  he  will  of  course  take  the  rents 
from  the  same  time. 

47.  But  where  there  is  an  express  stipulation,  that  if  the  con- 
veyance is  not  executed,  and  the  purchase-money  paid  by  the  day 
named,  interest  shall  be  paid  until  the  purchase  is  completed,  the 
terms  of  that  stipulation  it  is  said  apply  to  every  delay  (t).  This 
was  decided  by  Leach,  V.  C,  in  the  case  of  Esdaile  i'.  Stephenson  ; 
he  said  that  the  interest  did  not  depend  upon  any  rule  of  the 
Court,  but  upon  the  express  stipulation  of  the  parties,  and  the 
terms  of  that  stipulation  applied  to  every  delay,  however  occa- 
sioned. It  was  highly  probable,  but  he  could  not  in  reasoning  as- 
sume it  as  a  necessary  consequence,  that  the  interest  must,  under 
all  circumstances,  exceed  the  mesne  profits,  so  as  to  infer  from 
thence  that  the  intention  of  the  parties  must  have  been,  that  the 
purchaser  should  pay  interest  at  five  per  cent,  only  when  the 
*delay  in  completing  the  contract  was  occasioned  by  himself.  The 
purchaser,  he  added,  must,  under  the  circumstances  of  the  case,  pay 
interest  according  to  the  terms  of  the  conditions  of  sale. 

48.  But  such  a  general  condition  ought  not,  it  seems,  to  apply 
to  a  delay  plainly  occasioned  by  the  seller  himself.  And  accord- 
ingly in  the  later  case  of  Monk  v.  Huskisson  (ii),  where  the  con- 
tract fixed  a  day  for  the  conveyance  to  be  executed,  and  provided 
that  the  crown,  on  payment  of  the  purchase-money,  should  be 
entitled  to  the  rents  from  that  day  ;  and  the  contract  then  provided, 
"  that  if,  by  reason  of  any  unforeseen  or  unavoidable  obstacles,  the 
conveyance  cannot  be  prepared  or  perfected  for  execution  on  the 
day  named,  the  crown  shall  pay  interest  for  the  purchase-money 
from  that  day  (from  which  time  his  majesty  is  to  be  entitled  to 
the  rents  and  profits),  after  the  rate  of  five  per  cent,  per  annum, 
until  the  completion  of  the  assurances."  The  title  was  not  made 
out  until  a  much   later   period    than  the   day   named,  and   Sir  John 

(s)  Esdaile  v.  Stephenson,    1  Sim.    &         (t)  Esdaile  v.  Stephenson,    1  Sim.  & 
Stu.    122  ;    Paton  v.   Rogers,  6  Madd.     Stu.  122. 
256  ;  Jones  v.  Mudd,  4  Russ.  118.  (m)  4  Russ.  121  n. 
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Leach,  then  Master  of  the  Rolls,  gave  the  sellers  interest  only 
from  the  time  when  a  good  title  was  shown.  Upon  a  re-argument, 
it  was  submitted  that  the  express  stipulation  governed  the  case  ; 
but  the  Master  of  the  Rolls  held  that  the  effect  of  the  stipulation 
was  not  to  give  interest  when  interest  would  otherwise  not  have 
been  payable,  but  to  fix  the  rate  of  the  interest  to  which  the 
vendors  might  be  entitled,  at  five  per  cent,  instead  of  four  per 
cent. 

49.  And  where,  by  the  terms  of  the  contract,  it  was  agreed  that 
if,  by  reason  of  any  unavoidable  obstacle,  the  contract  could  not  be 
completed  on  a  given  day,  the  purchaser  should  pay  interest  at  five 
per  cent,  from  that  time  until  the  completion,  and  the  vendor  did  not 
show  a  title  until  five  years  after  the  original  hearing  of  a  suit  for  a 
specific  performance,  no  unavoidable  obstacle  being  shown,  the  Court 
refused  interest  (.c).  So  that  the  time  occupied  by  the  seller  in 
makinfr  out  his  title,  was  not  deemed  an  unavoidable  obstacle  within 
the  condition. 

50.  But  the  rule  would  be  otherwise  where  the  contract  ex- 
pressly extends  to  every  cause  of  delay.  This  was  decided  in 
Oxenden  v.  Lord  Falmouth  (//),  where  the  condition  was,  that  if 
from  any  cause  whatever  (except  the  wilful  default  of  the  vendor), 
the  completion  of  the  purchase  made  by  any  purchaser  should  be 
delayed  beyond  the  26th  of  December,  the  purchasers  respectively 
*so  making  delay  should  pay  interest  to  the  vendor,  after  the  rate 
of  five  per  cent,  per  annum,  from  that  time  till  the  completion  of 
the  purchase,  on  the  residue  then  unpaid  of  the  purchase-money. 
The  whole  estate  was  sold  by  private  contract.  The  purchaser, 
when  the  time  appointed  for  completing  the  contract  arrived,  in- 
sisted that  the  contract  \ifas  no  longer  binding,  and  took,  besides, 
several  objections.  Thereupon  the  vendor  filed  a  bill  for  a  specific 
performance,  and  after  a  severe  contest  in  the  Master's  ofiice,  the 
Master  reported  in  favor  of  the  title,  and  that  a  good  title  was 
shown  before  the  filing  of  the  bill.  Exceptions  were  taken  both 
as  to  the  title  and  the  time  of  showing  it.  The  former  exception 
was  over-ruled,  but  the  latter  allowed.  But  as  the  Vice-Chancellor 
considered  that  the  suit  was  rendered  necessary  by  the  conduct  of 
the  purchaser,  independently  of  title,  he  held  that  there  was  no 
wilful  default  within  the  meaning  of  the  condition,  and  therefore 
that    interest  at    five  per    cent,  was    payable  from    the  day    named. 

{£)  Birch  1-.  Podmove,  V.  C.   17  Jan.         (y)  Y.  C.  13  Nov.  1833,  MS. 
1828  ;  Seton  Decrees,  213,  n.  (2). 
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In  Birch  v.  Podmore,  where  the  payment  of  interest  was  made  to 
depend  upon  some  unavoidable  obstacle,  the  clearing  up  of  the 
title  was  not  deemed  one  ;  whilst  in  this  case  of  Oxenden  v.  Lord 
Falmouth,  the  same  act  was  not  deemed  a  wilful  default,  so  as  to 
defeat  the  seller's  right  under  a  stipulation  for  interest,  whatever 
might  be  the  cause  of  delay,  exce[)t  the  seller's  wilful  default. 

51.  In  a  case  where  a  public-house  was  sold,  with  the  good 
will  and  the  licenses,  and  the  furniture,  stock,  &;c.  were  to  be 
taken  at  a  valuation,  and  the  purchase  to  be  completed  at  a  day 
named,  but  the  seller  continued  to  carry  on  the  trade  beyond 
that  day,  although  the  valuations  were  made,  the  purchaser  ob- 
jecting to  the  title  :  The  purchaser  waS  held  bound  to  perform  the 
contract ;  and  the  principle  was  followed  up  by  charging  him  with 
interest  on  the  purchase-money  and  valuation,  and  with  the  money 
expended  in  the  business,  and  giving  him  the  produce  of  the 
business,  and  he  was  to  have  the  present  stock  in  trade.  But 
upon  appeal,  it  was  decided  that  the  purchaser  was  not  liable  for 
the  transactions  of  ihe  trade,  and  was  only  to  pay  for  so  much 
of  the  original  stock  in  trade  as  could  be  delivered  to  him,  and 
was  not  bound  to  take  the  new  stock  ;  but  he  was  charged  with 
the  rent,  taxes,  and  other  necessary  outgoings  of  the  premises 
since  the  time  appointed  for  performance  of  the  contract,  with 
interest  thereon,  and  he  was  refused  an  occupation-rent  which  he 
claimed  from  the  seller  (2?). 

52.  The  purchaser  never  pays  interest  on  the  deposit,  although 
*by  his  default  the  seller  may  have  been  prevented  from  receivino- 
it  from  the   auctioneer  (a). 

53.  Nor  is  the  seller  generally  liable  for  interest  on  the  deposit 
where  it  has  been  paid  to  him,  if  the  contract  proceed.  But  in  a 
case  in  Ireland  (b),  where  in  a  purchase  from  assignees  of  a  bank- 
rupt of  a  profit  rent,  there  had  been  great  delay  on  their  part,  and 
they  had  received  the  rent,  the  purchaser  was  allowed  interest  on 
the  deposit,  and  the  Court  took  a  distinction  between  such  sales 
and  sales  by  the  authority  of  the  Court,  and  stated,  that  in  all 
cases  of  sales  in  bankruptcy,  where  the  deposit  is  lodged  with  the 
assignees  or  their  solicitor,  the  purchaser  should  be  allowed  interest 
on  his  deposit,  whether  the  purchase  should  be  proceeded  with  or 
not.  Of  course,  it  was  added,  circumstances  might  occur  to  take 
a  case    out    of  this  rule,  but  in  general,    the  acting  upon   such   a 

{z)  Dakin  v.  Cope,  2  Russ.  170.  (6)  In  re  Page,  1  Drury  &  Walsh,  31. 

(«)  Bridges  v.  Robinson,  3  Mer.  694. 
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principle  would  be  the  means  of  administering  equity  between  such 
vendors  and  purchasers.  But  notwithstanding  this  dictum,  there 
seems  no  reason  to  suppose  that  a  sale  by  assignees  will  be  distin- 
guished in  this  respect  from  a  sale  by  an  owner  in  his  own  right ; 
the  same  rule  should  be  applied  to  both. 


54.  It  frequently  happens,  that  part  of  the  purchase  money  is 
left  in  the  hands  of  the  purchaser,  for  the  purpose  of  paying  off 
incumbrances  at  some  distant  period  ;  and,  in  that  case,  the  pur- 
chaser must  pay  interest  for  it  to  the  vendor  (c). 

55.  In  Comer  iJ.Walkley  (</),  it  appeared,  that  a  sum  was  left 
in  the  purchaser's  hands,  at  interest,  as  an  indemnity  against  an 
incumbrance.  The  purchaser  afterwards  paid  part  of  the  sum  to 
the  vendor;  notwithstanding  which,  the  purchaser  and  his  devisees 
continued  to  pay  interest  on  the  whole  for  many  years.  A  bill 
was  at  length  filed  to  compel  payment  of  the  residue  of  the  sum 
deposited:  and  the  mistake  being  admitted,  the  Master  was 
directed  to  take  annual  rests  of  the  over-payments,  and  to  com- 
pute interest  thereon  at  five  per  cent.,  and  the  amount  of  the  over- 
payment and  interest  to  be  deducted  from  the  sum  which  would  be 
found  due  from  the  purchaser. 

56.  Where  a  purchaser  is  entitled  to  recover  at  law  a  deposit 
paid  by  him  to  the  vendor,  he  can  also  recover  interest  on  it  from 
the  time  it  was  paid,  without  an  express  agreement. 

*57.  But  where  he  proceeds  against  the  auctioneer  to  whom  the 
deposit  was  paid,  he  cannot  recover  interest.  It  was  formerly  said, 
that  he  might  do  so  under  particular  circumstances,  e.  g.  where,  if 
when  the  title  was  made  out,  the  auctioneer  was  called  upon  to 
pay  it  over,  and  refused,  he  might  be  liable  from  that  time,  or 
perhaps  it  was  said,  if  he  actually  made  interest  of  the  deposit  (e). 
An  auctioneer  ought  not  to  be  liable  generally  to  interest :  for  an 
auctioneer  is  bound  to  keep  a  deposit  till  the  execution  of  the  con- 
tract, as  a  banker  or  depositary  of  it:  for  which  reason,  if  he 
actually  made  interest  of  it,  he  ought  not  to  be  compelled  to  pay 
interest  (/'). 

58.  The  non-liability  of  the   auctioneer  was  finally   solemnly  de- 

(c)  Hiiglies  V.  Kearney,  1  Scho.  &  Lef.  (/)  See  Lord  Salisbury  v.  Willvenson, 
132.  8  Ves.  jun.  48  ;  and  3  Bro.   C.   C.  43  ; 

(d)  Reg.  Lib.  A.  1784,  fo.  625.  14  Ves.  jun.  509,  cited.    See  also  Brown 

(e)  Farqiihar  i\  Farley,  7  Taunt.  592;  z).  Southhouse,  3  Bro.  C.  C.  107;  sed 
Lee  V.  Munfl,  8  Taunt.  45  ;  1  Moore,  vide  "Willis  v.  the  Commissioners  of  Ap- 
481;  Curling  t).  Shuttleworth,  6  Bing.  peals  in  Prize  Causes,  5  East,  22.  Gaby 
121  ;  3  Moo.  &  P.  368.  v.  Driver,  2  You.  &  Jerv.  549. 
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cided  in  Harrington  v.  Hoggart  (_§■),  although  the  seller,  but  with- 
out the  concurrence  of  the  purchaser,  gave  him  notice  to  invest 
the  deposit.  Lord  Tenderden,  C.  J.,  in  delivering  judgement,  said, 
there  is  an  essential  distinction  between  the  character  of  an  agent 
and  that  of  a  stakeholder.  The  case  of  Rogers  v.  Boehm  (h)  was 
the  case  of  an  agent ;  and  what  Lord  Kenyon  there  said,  must  be 
understood  to  apply  to  a  person  filling  that  character.  If  an  agent 
receiv^e  money  for  his  principal,  the  very  instant  he  receives  it,  it 
becomes  the  money  of  his  principal.  If,  instead  of  paying  it  over 
to  his  principle,  he  thinks  fit  to  retain  it,  and  makes  a  profit  of  it, 
he  may,  under  such  circumstances  as  occurred  in  that  case,  be 
liable  to  account  for  the  profit.  Here  the  defendant  was  not  a 
mere  agent,  but  a  stakeholder.  A  stakeholder  does  not  receive 
the  money  for  either  party  ;  he  receives  it  for  both  ;  and  until  the 
event  is  known,  it  is  his  duty  to  keep  it  in  his  own  hands.  If  he 
thinks  fit  to  employ  it,  and  make  interest  of  it,  by  laying  it  out  in 
the  funds  or  otherwise,  and  any  loss  accrue,  he  must  be  answer- 
able for  that  loss  ;  and  if  he  is  to  answer  for  the  loss,  it  seemed  to 
him  he  had  a  right  to  any  intermediate  advantage  which  might 
arise.  The  defendant  had  not  laid  out  or  made  a  profit  of  the 
plaintiff's  money  ;  for  at  the  time  he  laid  it  out  it  was  not  the 
plaintiff's,  and  it  was  doubtful  whether  it  would  ever  become  so  or 
not.  Then  there  was  the  special  circumstance  of  the  requisition 
by  the  seller  to  the  auctioneer,  that  lie  should  lay  out  the  money. 
*The  answer  given  to  that  was,  "  I  will  do  it,  if  the  purchaser  will 
consent  ;"  which  was  saying,  in  effect,  though  not  in  words,  "  I  am 
a  stakeholder :  I  am  answerable  to  the  purchaser  for  the  money, 
or  I  may  be  in  the  result,  and  I  cannot  without  his  consent,  there- 
fore, do  what  you  ask."  The  purchaser's  consent  was  never  ob- 
tained. As  to  the  offer  of  an  indemnity,  it  was  not  insisted  upon  ; 
and  it  could  not  well  be  insisted  that  any  person  is  bound  to  take 
the  indemnity  of  another.  Therefore  that  special  circumstance,  in 
the  opinion  of  the  C.  J.,  did  not  take  the  case  out  of  the  general 
rule,  or  deprive  the  defendant  of  the  character  of  a  stakeholder,  or 
of  the  advantages,  if  there  were  any,  which  belong  to  that  charac- 
ter, nor  exempt  him  from  the  obligations  arising  from  it.  As  to 
the  cases  that  had  been  cited  upon  tliis  subject,  there  certainly 
was  none  in  which  interest  had  been  recovered  from  an  auctioneer. 
The  strong  inclination  of  Lord  Eldon's  opinion  was,  that  it  could 
not   be  recovered  in  this  particular  case,  even  although  it    should 

(ff)  1  Barn.  &  Adolph.  .577.  (h)  2  Esp.  702. 
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appear  that  a  profit  had  been  made.  By  deciding  now,  that  the 
defendant  was  not  Hable,  the  Court  certainly  did  not  vary  from 
any  principle  which  had  been  laid  down  by  a  Judge  in  equity,  or 
make  the  law  in  that  Court  different  from  the  rule  in  equity.  The 
C.  J.  had  observed,  that  there  was  no  case  in  which  interest  had 
been  recovered  against  an  auctioneer.  There  had  been,  as  there 
might  well  be,  a  recovery  of  interest  by  the  purchaser  against  the 
vendor,  where  the  latter  had  not  been  able  to  complete  his  con- 
tract ;  but  that  had  been  as  part  of  the  damage  which  the  pur- 
chaser sustained  by  the  non-completion  of  the  contract.  Part  of 
that  damage  was  the  loss  of  the  use  of  that  money,  which  in  the 
meantime  had  been  lying  idle  in  the  hands  of  the  auctioneer. 
There  might  be  cases  also  in  which  the  vendor  might  have  a  right 
of  action  for  damages  against  a  purchaser  who  had  failed  to  com- 
plete his  contract.  But  there  was  no  authority  to  show  that  an 
auctioneer  was  liable  to  pay  interest  on  a  deposit. 

59.  If  interest  be  recovered  against  an  auctioneer,  and  he  himself 
be  not  in  fault,  he  may  recover  it  from  the  vendor  (i). 

60.  And  where  the  statute  of  limitations  has  run,  and  it  is 
pleaded,  but  the  auctioneer  pays  the  deposit  into  court,  he  cannot 
be  compelled  to  pay  interest  ;  although,  but  for  the  statute,  the 
deposit  would  have  carried  interest,  as  the  payment  of  the  principal 
does  not  raise  any  implied   promise  to  pay  the  interest  (Jc). 

*61.  But  where  the  purchaser  recovers  the  deposit  only  from  the 
auctioneer,  he  may,  in  an  action  against  the  seller,  recover  interest 
on  it,  and  the  expenses  of  investigating  the  title,  under  an  aver- 
ment of  special  damage  (/). 

62.  If  a  vendor  cannot  make  a  good  title,  and  the  purchaser's 
money  has  been  lying  ready,  without  interest  being  made  by  ir, 
the  vendor  must  pay  interest  to  the  purchaser  (m)  (1). 

63.  Thus  the  law  seemed  to  stand  upon  the  decided  cases,  and 
the  practice  appeared  to  be  conformable  to  it.  But  in  consequence 
of  some  general  rules  as  to  interest,  which  were  laid  down  by  Lord 
Ellenborough  in  some  cases  at  nisi  priiis,  it  was  thought,  by  some, 
that   interest  could    not  be  recovered   in  many    cases    in    which  it 

(»■)  See  Spurrier  v.    Elderton,  5  Esp.  (l)  Farquhar  v.  Farley,  7  Taunt.  592; 

Ca.  1.     Qu.   if  the  case  can  arise  after  1  Moo.  322. 

the  decision  in  Harrington  v.  Hoggart.  (m)  Fleureau  v.  Thornhill,  2  Black. 

(k)  CoUyer  v.  Willock,  4  Bingh.  313  ;  1078. 
12  Moo.  557. 

(1)  See  ante,  794, 
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had  formerly  been  obtained  (n).  These  rules,  however,  were  not 
intended  to  embrace  every  possible  case  ;  for  it  was  not  denied 
that  interest  may  be  recovered  upon  an  implied  contract  for  pay- 
ment of  it  (o)  (1)  ;  and,  accordingly,  in  a  case  before  Lord  Ellen- 
borough  at  nisi  prills,  where  the  title  was  bad,  and  the  purchaser, 
in  his  action  for  recovery  of  the  deposit,  declared  specially,  and 
alleged  by  way  of  special  damage,  that  by  reason  of  a  good  title 
not  being  made,  he  had  lost  and  been  deprived  of  the  use  of  the 
money  which  he  had  deposited,  according  to  the  conditions  of  sale. 
Lord  Ellenborough  said,  that  they  had  lately  held  that  interest 
was  not  recoverable  on  money  lent,  without  some  evidence  of  a 
contract  for  that  purpose  ;  but  he  thought  that  the  plaintiff,  in  the 
case  before  him,  ought  to  be  allowed  interest,  as  special  damage, 
■  from  the  day  when  the  purchase  ought  to  have  been  completed. 
He  averred  in  his  declaration,  that  by  the  defendant's  breach  of 
contract  he  had  since  lost  the  use  of  his  money,  and  he  had  proved 
that  averment.  There  seemed  to  be  no  reason,  therefore,  why  this 
loss  should  not  be  compensated  to  him  by  the  allowance  of  interest 
on  his  deposit,  and  the  purchaser  had  a  verdict  accordingly  (p). 
This  decision  agrees  with  the  general  practice  of  the  Profession, 
and  has  been  since  followed  by  the  Court  of  Common  Pleas  (^q)  ; 
although  Mansfield,  C.  J.,  ruled  otherwise  at  nisi  prins  before  the 
last  decision  ;  and  in  a  later  case  at  7iisi  prius,  Lord  Tenterden 
said,  he  did  not  know  of  any  case  of  this  kind  in  which  interest 
*had  been  allowed  (f).  But  the  legal  right  to  recover,  in  a  proper 
case,  seems  to  be  established  by  the  authorities. 

64.  By  a  recent  statute  (s)  it  is  enacted,  that  upon  all  debts  or 
sums  certain,  payable  at  a  certain  time  or  otherwise,  the  jury  on 
the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if 
ihey  shall  think  fit,  allow  interest  to  the  creditor,  at  a  rate  not  ex- 
ceeding the  current  rate  of  interest,  from  the  time  when  such  debt 
or  sums  certain  were  payable,  if  such  debt  or  sums  be  payable  by 
virtue  of  some  written   instrument  at  a  certain  time ;  or  if  payable 

(m)    De    Havilland    v.    Bowerbank  ;  I  Moo.  322. 

Crockford  v.  Winter,   1  Camp.   Ca.   50,  (»•)  Bradshaw  v.  Bennett,  5  Carr.  & 

124;    De  Bernales  v.  Fuller,  2  Camp.  Pay.  48  ;  and  see  Fruhling «;.  Schroeder, 

Ca.  426  ;  seep.  2.50,  supra.  2  Bing.  N.   C.   77  ;  supra-,  p.   258;  and 

(0)  Calton  V.  Bragg,  15  East,  213.  Maberlv  v.  Robins,  1  Marsh.  260. 

Ip)  De  Bernales  v.  Wood,  3  Camp.  (*)  s"  &  4  Will.  4,  c.  42,  s.  28  ;  see 
Ca.  258.  Hyde  v.  Price,   8  Sim.   578  ;  C.   Coop. 

{q)  Farquhar  v,  Farley,  7  Taunt.  592  ;     193. 

(1)  See  Chitty  Contr.  (8th  Am.  ed.)  557  et  seq.  and  notes ;  2  DanieU  Ch.  Pf.  ■ 
(Am.  ed.)  1835  et  seq.  and  notes, 
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otherwise,  then  from  the  time  when  demand  of  payment  shall  have 
been  made  in  writing,  so  as  such  demand  shall  give  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of  such  demand 
until  the  term  of  payment,  with  a  proviso,  that  interest  shall  be 
payable  in  all  cases  in  which  it  is  now  payable  by  law  (1). 

65.  This  statute  leaves  the  matter  entirely  in  the  discretion  of 
the  jury.  Whether  they  can  give  interest  upon  interest  may  well 
be  doubted  (t)  (-2). 

66.  Where  the  biddings  before  a  Master  are  opened,  the  pur- 
chaser will  in  a  proper  case  be  allowed  interest  at  the  rate  of 
4  per  cent,  per  annum,  on  such  part  of  the  purchase-monies  as  the 
Master  shall  find  to  have  lain  dead  (u). 

67.  But  if  a  purchaser  under  a  decree  might  have  avoided  the 
purchase  upon  a  collateral  ground,  upon  which  he  ultimately  suc- 
ceeds, he  cannot,  if  his  purchase-money,  although  paid  in,  has  not 
produced  interest,  recover  any  pending  his  unnecessary  investi- 
gation of  title  (y). 

68.  Where  the  purchaser  pays  into  court  a  sum  of  money  on 
account,  and  in  part  of  the  purchase-money,  which  is  invested  at 
the  request  of  the  vendor  (x),  it  is  the  money  of  the  vendor,  who  is 
to  take  the  chance  of  the  rise  or  fall  of  the  stocks  (y). 

69.  If  a  vendor  file  a  bill  for  a  specific  performance,  and  cannot 
make  a  title,  so  that  his  bill  is  dismissed,  yet  the  Court  has  full 
jurisdiction  over  him,  and  therefore  if  he  have  received  a  deposit, 
will  compel  him  to  repay  it  with  interest.  This  was  first  decided 
*by  Lord  Eldon  in  Hayes  v.  Bailey,  and  was  lately  followed  in  Lord 
Anson  v.  Hodges  (s). 

70.  Interest  will  not  be  payable  on  instalments  of  interest,  al- 
though payment  of  them  has  been  delayed  by  the  purchaser's 
obtaining  an  injunction  in  a  suit  which  is  ultimately  dismissed  (a). 

7L  But  where,  pending  a    suit,  the    payments  of   interest,  under 

(<)  Attwood  V.    Taylor,    1    Mann,    &  402;   see  p.  89,  supra;  Humphries   v. 

Grang.  279.  Home,  3  Hare,  276. 

(«)  This  -was  directed  on  opening  the  (r)  5  Sim.  227  ;  and  see  Si»all  v.  Att- 

biddings  for  General  Birch's  estate,  MS.  •w-ood,  3  You.  &  Coll.   105;  Humpliries- 

(«)  Magennis  v.  Fallon,  2  Moll.  592.  v.  Home,  3  Hare,  27(3. 

{x)  This   fact  does  not  appear  in  the  (a)  Small  v.  Attwood,  3  You.  &  Coll. 

Keport.     S,  C.  MS.  105  ;  sujira,  p.  280  ;  Attwood  v.  Taylor, 

(j/)  Gell  V.   Watson,  2    Sim.   &   Stu.  1  Mann.  &  Grang.  279. 

(1)  See  Chitty  Contr.  (8th  Am.  ed.)  557  et  seq.  and  notes  ;  2  Daniell  Ch.  Pr, 
(Am.  ed.)  1435  et  seq.  and  notes. 

(2)  A  special  case  must  always  be  made  for  the  allowance  of  compound  inter- 
est. 2  Daniell  Ch.  Pr.  (Am.  ed.)  1442, 1443,  irotes  and  cases  cited.  Chitty  Contr, 
(8th  Am.  ed.)  561,  in  note. 
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a  contract,  are  ordered  to  be  suspended  till  the  hearing,  the  Court 
will  compel  the  payment  of  the  instalments  due  by  the  purchaser 
at  the  hearing,  although  his  bill  is  dismissed,  but  interest  on  them 
cannot  be  given   (b). 

72.  And  where  a  purchaser  obtained  an  injunction  against  exe- 
cution, upon  payment  of  a  portion  of  the  purchase-money  into 
Court  to  be  invested,  but  it  was  not  invested,  and  the  bill  was 
ultimately  dismissed,  the  seller  was  held  to  be  entitled  to  inte- 
rest (c). 

73.  Of  course  the  Court  in  dismissing  a  purchaser's  bill  to 
rescind  the  contract,  cannot  order  the  payment  to  the  seller,  the 
defendant,  of  any  instalment  of  interest  not  then  due  ;  and  although 
the  decree  be  in  the  first  instance  in  favor  of  the  purchaser,  but  is 
afterwards  reversed  in  the  House  of  Lords,  yet  that  does  not  carry 
on  the  suit,  so  as  to  enable  the  House  or  the  Court  below  to  order 
payment  of  instalments  accrued  between  the  date  of  the  decree 
and  the  period  of  its  reversal  (fZ)  ;  but  they  may  of  course  be  re- 
covered in  an  action  at  law  (e). 

74.  Where  under  a  decree  rescinding  a  contract,  the  purchaser 
obtains  a  transfer  of  stock  bought  with  monies  paid  into  Court 
by  himself,  to  which  the  seller  would  be  entitled  if  the  contract 
were  enforced,  and  afterwards  the  decree  is  reversed,  the  seller  is 
entitled  to  the  fund  and  the  dividends  received  in  the  meantime ; 
but  if  the  purchaser  sell  the  stock  he  will  be  responsible  only  for 
the  amount,  and  not  for  interest  upon  it  (/). 

75.  If  a  defendant  in  a  suit  relating  to  a  contract  be  decreed  to 
pay  costs,  which  he  obeys,  and  the  decree  is  reversed,  and  the  bill 
dismissed  with  costs,  although  he  is  of  course  entitled  to  the  re- 
payment of  his  costs,  they  will  not  carry  interest  (o"). 

76.  Where  a  purchase  by  a  trustee  is  set  aside,  and  the  estate 
^restored  to  the  cestui  que  trust,  the  purchaser  is  allowed  interest 
on  the  money  paid  by  him,  and  is  compelled  to  pay  a  rent  for  the 
estate  during  his  enjoyment  of  it  (Ji). 

11.  But  where  a  sale  is  annulled  on  account  of  notice  in  the 
purchaser  of  a  prior    claim,  and  he   is  decreed    to  account    for  the 

(6)  Small  V.  Attwood,  3  You.  &  Coll.  Grang.  279. 
105.  (/)  Small  v.  AttAvood,  3  You.  &  Coll. 

(c)  Humphries  «.  Home,  3  Hare,  276.  lOo. 

(rf)  Small  V.  Attwood,  3  You.  &  Coll.  ((/)  S.  C. 
105.  (A)  Infra,  cli.  19. 

(e)  Attwood   «.   Taylor,    1    Mann.   & 
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rents,  it  seems  that    he  shall   not  be   charged  with   interest  on    the 
rents  (i). 

78.  Where  a  purchase  was  set  aside  on  the  ground  of  fraud, 
and  the  purchaser  was  decreed  to  pay  an  occupation-rent,  and  to 
be  repaid  his  purchase-money  and  interest,  annual  rests  were 
directed,  so  that  the  excess  of  rent  beyond  the  interest  might  go  in 
reduction  of  the  capital   (k)  (I). 

79.  An  agreement,  that  if  the  purchase-money  be  not  paid  at 
the  time  stipulated,  the  purchaser  shall  pay  a  rent  for  the  estate, 
exceeding  the  legal  interest  of  the  money,  is  not  usurious  (I)  (2). 

80.  And  an  agreement  to  sell  an  estate  for  a  principal  sum, 
which,  with  interest  added  thereto  after  the  rale  of  61.  per  cent, 
per  annum,  for  the  time  the  notes  had  to  run,  was  secured  by  cer- 
tain promissory  notes  according  to  the  contract,  was  held  not  to  be 
a  usurious  contract.  The  Chief  Justice  said  that  the  case  arose 
out  of  a  contract  for  sale  of  an  estate,  and  not  for  the  loan  of 
money.  The  agreement  was  founded  partly  upon  what  was  con- 
sidered the  present  price,  if  paid  for  at  a  future  day.  The  only 
difficulty  had  been  occasioned  by  calling  the  difference' between 
these  two  prices  interest  ;  but  it  was  their  duty  to  look,  not  at  the 
form  and  words,  but  at  the  substance  of  the  transaction  ;  and  as 
on  the  one  hand  they  should  not  pay  attention  to  the  words  of  the 
contract  if  the  substance  of  it  went  to  defeat  the  provisions  of  the 
statute  of  the  12  Anne,  c.  16,  so  on  the  other  hand  they  ought 
not  to  rely  upon  the  words  so  as  to  defeat  the  contract,  if  in  sub- 
stance the  transaction  was  legal.  It  appeared  to  him,  that  in 
substance  this  was  a  contract  for  sale  of  the  estate  at  the  price  of 
20,800Z.  to  be  paid  by  instalments  ;  in  that  there  was  no  illegality ; 
the  defence  set  up  therefore  failed  (??z), 

(«■)    Macartney   v.    Blackwood,    Irish  527  ;  4  Bro.  C.  C.  28. 
Term  Hep.  602.  {»i)    Beete   v.   Bigwood,    7    Barn.   & 

(A)  Donovan  v.  Fricker,  Jac.  l6o.  Cress.  4-53  ;   1  Mann.  &  liyl.  1-43,  S.  C. 
(/j  Spurrier   v.   Mayoss,   1    Ves.  jun. 

(1)  In  Doggctt  V.  Emerson,  1  Wood.  &  Minot,  195,  204,  Mr  Justice  Wood- 
bury .said  : — "In  cases  where  contracts  are  rescinded  for  mere  mistakes,  and  the 
proijerty  sold  was  taken  possession  of  by  the  vendee,  and  yielded  a  regular 
income,  it  has  often  been  the  practice  to  set  off  the  income  against  the 
interest  and  to  go  into  no  computations  about  either,  till  possession  of  the  promi- 
ses was  given  \ip.  Such  a  rule  is  often  more  convenient  and  easy  than  just ;  and 
could  never  be  equitable  unless  the  property  yielded  a  certain  and  considerable 
income.  Where  interest  has  in  any  such  cases  been  given,  it  usually  does  not 
beo^in  till  a  demand  is  made  to  refund  the  consideration." 

(2)  To  constitute  usurv  there  must  be  a  lending  and  borrowing.  Heytle  v. 
Logan,  1  A.  K.  Marsh.  530  ;  Talbot  v.  Warfield,  3  J.  J.  Marsh.  84.  See  Chitty 
Contr.  (8th  Am.  ed.)  604,  et  seq.  and  notes. 
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81.  Where  it  is  attempted  to  convert  a  purchase  into  a  loan  in 
order  to  avoid  it  as  usurious,  the  question  is  whether  a  debt  has 
been  incurred  or  a  purchase  made.  A  man  may  purchase  a  bond 
for  less  than  the  money  due  upon  it,  and  may  receive  the  whole 
with  interest,  and  yet  not  be  guilty  of  usury  (1).  So  a  sale  of  a  rent 
*during  a  lease  will  not  be  usurious,  although  a  calculation  was 
made  on  the  effect  of  the  transaction,  by  which  it  appeared  that 
provided  the  rent  was  punctually  paid,  it  would  repay  the  principal 
sum  with  interest  and  something  more  (?i). 

82.  In  the  case  above  referred  to,  Lord  Redesdale  drew  rather 
a  refined  distinction  between  what  would  amount  to  a  loan  or  to  a 
purchase.  Suppose,  he  said,  a  man  having  a  fee  simple  estate  of 
60/.  per  annum,  says,  "  I  will  make  you  a  conveyance  of  this 
estate  until  you  shall  be  repaid  500/.  with  interest  at  6  per  cent., 
and  in  consideration  of  your  agreeing  to  take  this  conveyance,  I 
will  make  you  a  beneficial  lease."  Here  it  was  clear  that  at  all 
events  ihe  money  was  to  be  repaid,  for  such  an  estate  must  always 
produce  sufficient  to  pay  500/.  and  interest.  But  if  the  transaction 
had  been  this,  •'  In  consideration  of  500/.,  I  agree  that  you  shall 
receive  the  rent  of  my  estate,  which  is  let  at  60/.  per  annum, 
for  a  certain  number  of  years,"  calculating  exactly  the  time  that 
would  be  necessary  to  repay  the  500/.  with  interest  at  6  per  cent., 
supposing  the  rent  punctually  paid  ;  this,  though  a  real  accom- 
modation to  the  party,  is  not  a  borrowing  of  money,  but  one  sells 
and  the  other  buys  a  certain  portion  of  his  estate  for  a  certain 
time  (o). 


83.  Where  interest  is  recovered  at  law,  it  is  always  at  the  rate 
of  5  per  cent  (p),  but  in  equity  the  rate  of  interest  allowed  is  4 
per  cent,  {(j)  (2). 

(«)  Lukey  v.  O'Donnell,    2  Scho.    &     Reg.  Lib.  B.  1745,  fo.  283,   at  the  bot- 

Lef.  469,  742.  torn;  Smith  v.  Hibbard,  Chanc.  11  July 

(0)  2  Scho.  &  Lef.  472,  473.  1789  ;  M'Queen  v.  Farquhar,  Reg.  Lib. 
\p)  See  now  3  &  4  Will.   4,  c.  42,  s.     B.  1804,  fol.  1095 ;   Browne  v.  Fenton, 

28,  supra.  Rolls,    June   23,    1807,    MS.,    and   see 

(?)  Calcraft  v.   Roebuck,  1  Ves.  jun.  Lord  Rosslyn's  judgment  in  Lloyd  v. 

221;  Cliild  v.  Lord  Abingdon,   1  Yes.  Collet,  4  Ves.  jun.  609,  n. ;  Acland  v. 

jun.  94  ;  Comer  v.  Walkley,  Reg.  Lib.  Gaisford,    2    Mad.    28  ;    Bradshaw    v. 

A.  1784,  fo.  625  ;  PoUexfen  v.  Moore,  Midgeley,  V.  C.  13  Nov.  1817,  MS. 

(1)  See  Chitty  Contr.  (8th  Am.  ed.>611  a,  611  b.  in  note. 

(2)  In  the  several  States  the  rate  of  interest  is  in  general  regulated  by  statutes. 
Interest  is  to  be  allowed  according  to  the  law  of  the  place  where  contracts  are  to 
be  performed.  Story  Contl.  Laws,  (2d  ed.)  241,  243,  and  numerous  cases  cited 
in  notes.  See  Von  Hemert  v.  Porter,  11  Metcalf,  210  ;  Stewart  v.  EUice,  2  Pinge, 
604. 
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84.  In  Blount  v.  Blount  (r),  Lord  Hardwicke  said,  the  Court 
would  give  such  interest  as  was  agreeable  to  the  nature  of  the  land 
purchased  ;  but  this  seems  never  to  be  taken  into  consideration, 
nor  indeed  ought  it  to  be  ;  interest  being  given  not  so  much  on 
account  of  the  profits  of  the  estate,  as  the  unjust  detention  of  the 
purchase-money. 

85.  In  Dickenson  v.  Herron  (s),  at  the  time  the  purchaser  took 
possession  of  the  estate,  it  was  agreed  he  should  pay  interest  on 
the  purchase-money,  but  no  rate  was  fixed.  The  purchase-money, 
*ho\vever,  then  produced  5  per  cent.,  and  it  was  understood  between 
the  parties  that  interest  was  to  be  paid  at  that  rate;  and  although 
this  understanding  did  not  appear  by  any  note  or  writing,  the  pur- 
chaser was  decreed  to  pay  interest  at  5  pe?'  cent. 

86.  And  in  a  case  in  the  Court  of  Exchequer,  it  appeared  that 
one  tenant  in  common  had  sold  his  share  of  the  estate,  and  of  the 
timber,  to  the  other,  who  was  let  into  possession,  but  no  stipula- 
tion was  made  as  to  interest.  The  purchase  money  was  not  paid. 
A  bill  was  filed  by  the  vendor  for  a  specific  performance,  and  a 
motion  was  made  that  the  purchase-money  might  be  paid  into 
Court,  or  a  receiver  appointed  of  the  estate  sold.  And  it  was  ac- 
cordingly referred  to  the  Master  to  appoint  a  receiver,  who  was 
directed  to  pay  to  the  vendor,  out  of  the  rents,  "  interest  after  the 
rate  of  5  per  centum  per  annum,  upon  the  amount  of  the  purchase- 
money,  and  the  value  of  the  timber  on  the  estate  (^)."  This  cause 
afterwards  came  to  a  hearing,  when  a  specific  performance  was 
decreed,  and  the  purchaser  was  decreed  to  pay  interest.  A  ques- 
tion then  arose  as  to  the  quantum,  and  it  was  decreed,  that  the 
purchaser  should  pay  5  per  cent.,  although  it  was  insisted  that 
5  per  cent,  was  never  given,  particularly  when  not  prayed  by  the 
bill.  Lord  C.  B.  Macdonald  said,  that  as  to  the  quantum,  he 
conceived  that  nothing  less  than  5  per  cent,  would  be  a  compensa- 
tion to  the  vendor,  and  that,  indeed,  they  had  in  many  cases  lately 
given  b  per  cent,  interest,  and  the  reason  of  it  was  too  well  founded 
to  need  any  discussion  :  a  person  would  always  find  it  to  be  his 
interest  to  delay  the  completion  of  his  purchase,  when  he  knows 
that  he  is  only  to  pay  4  per  cent.,  and  can  make  five  or  six  of  his 
money.  Mr.  Baron  Thompson  concurred.  Mr.  Baron  Graham 
wished    there  had    been   a  general  rule,  but  the  Courts  had  been  in 

(r)  3  Atk.  636.  May    1804,    MS. ;    Gaskarth    v.    Lord 

(s)  Hupra,  p.  797.  Lowther,  12  Ves.  jun.  107  ;  and  see  ib. 

(t)  AValdron  v.  Forester,  Exch.   4th    503. 
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the  habit  of  giving  5  per  cent,  where  there  was  dela)^  The  reasons 
formerly  given  had  now  no  ground.  The  4  percent,  when  estab- 
lished, was  the  current  interest,  but  now,  it  was  holding  out  an 
inducement  to  persons  to  delay  the  completion  of  contracts,  as  it 
was  notorious  that  money  could  not  be  obtained  for  even  five. 
Besides,  here  the  Court  had  forejudged  the  question  in  making  the 
former  order,  although  that  was  without  prejudice.  Mr.  Baron 
Wood  concurred,  and  the  Court  carried  back  the  interest  to  Lady- 
day  1802,  when  it  seems  they  thought,  upon  the  construction  of 
the  several  agreements  and  letters  which  had  passed,  that  the  con- 
tract ought  to  have  been  completed  (u). 

*87.  In  a  recent  case  5  per  cent,  was  decreed  to  be  paid,  although 
the  conditions  of  sale  were  silent  as  to  interest.  The  purchaser 
was  held  to  have  accepted  the  title  by  taking  possession  ;  and  the 
Court  said,  that  they  thought  where  a  purchaser  withheld  the 
money  from  the  seller,  he  ought  to  pay  such  interest  as  the  seller 
might  have  made  of  the  money  had  it  been  paid  to  him,  and  that 
this  had  frequently  been  done  by  Lord  Alvanley  (:r). 

88.  However,  this  is  not  the  rule  of  the  Court  of  Chancery,  nor 
does  the  reasoning  apply  to  times  when  the  market  rate  of  interest 
is  below  5  per  cent.  And  accordingly,  in  a  case  where  the  condi- 
tions of  sale  stipulated  that  the  purchaser  should  be  allowed  5  per 
cent,  on  the  deposit  if  a  title  could  not  be  made,  but  did  not  con- 
tain any  other  stipulation  as  to  interest;  after  a  decree  in  a  bill  by 
the  seller  for  a  specific  performance,  upon  a  motion  to  vary  the 
minutes,  by  making  the  interest  payable  on  the  purchase-money 
5  per  cent.,  the  Vice-Chancellor  was  of  opinion  that  the  general 
rule  must  prevail,  and  that  the  minutes  of  the  decree  were  correct, 
confining  the  interest  to  4  per  cent.,  and  gave  the  purchaser  his 
costs  of  opposing  the  motion  (y). 

89.  The  same  rate  of  interest  seems  payable,  whether  the  estate 
be  sold  by  private  agreement,  or  by  a  Master  under  a  decree  of  a 
court  of  equity. 

90.  If  an  agreement  stipulate  that  the  purchase-money  shall  be 
paid  by  instalments,  with  5  per  cent,  interest,  and  by  a  subsequent 
agreement  another  arrangement  is  made  as  to  the  instalments,  and 
that  the  last  instalment  shall  remain   secured  by   mortgage  at  4  1-2 

(«)  Excheq.  30th  June,  1807,  MS.  Feb.  1820,  MS. ;   1  Jac.  &  Walk.  168. 

{x)  Burnell  v.  Brown,  Lord  C.  Earon         (</)  Thorp  v.  Freer,  H.  T.  1820,  MS. 
sitting  for  the  Master   of  the  Rolls,  7 

Vol    II  36  p818] 


282  Of    DETERIORAXrON. 

per  cent.,  and    the    purchaser    do    not    perform    the   second  agree- 
ment, the  interest  will  remain  at  5  per  cent  (z). 


II.  Of  Deterioration. 

91.  As  connected  with  interest^  we  may  here  observe,  that  if  the 
completion  of  a  purchase  has  been  delayed  by  the  stale  of  the  title, 
the  Court  will  compel  the  seller  to  make  an  allowance  for  any 
deterioration  which  the  lands,  hedges  and  fences  have  suffered  by 
unhusbandman-like  conduct  and  mismanagement  since  the  date  of 
the  contract  (a). 

*92.  But  a  purchaser  is  not  entitled  to  any  allowance  for  dete- 
rioration after  he  took  possession,  or  after  there  was  a  title  under 
which  he  ought  to  have  taken  possession  under  the  contract  (b). 

93.  Where  in  a  specific-performance  suit,  the  purchaser,  who 
claimed  an  allowance  for  deterioration,  paid  his  purchase-money 
into  Court  under  an  order,  and  the  amount  to  be  allowed  for  dete- 
rioration was  afterwards  fixed,  he  was  held  entitled  to  the  amount, 
with  interest  from  the  time  when  he  paid  his  money  into  Court  (c). 

94.  Where  pending  the  contract  the  possession  of  the  estate  be- 
comes vacant,  the  seller,  if  the  purchaser  will  not  concur  in  an 
interim  management  to  abide  the  result,  may  safely  put  a  person 
into  possession,  and  get  in  the  crops,  and  the  Court  will,  if  the 
merits  are  on  the  side  of  the  seller,  consider  the  possession  as  that 
of  the  purchaser,  and  relieve  the  seller  from  his  liability  without 
affecting  his  right  to  interest. 

95.  If  pending  the  investigation  of  title,  ornamental  timber  be 
cut  down  upon  a  residence,  that  is  not  a  case  for  compensation, 
but  the  purchaser  may  be  relieved  from  the  contract  (g?). 

96.  But  a  seller  may,  during  a  long  investigation  of  title,  cut 
down  coppice  wood  at  its  full  growth,  for  that  is  in  due  course  of 
husbandry,  although  the  money  produced  by  it  will  belong  to  the 
purchaser  (e). 

97.  Of    course  timber   blown   down    between   the  contract   and 

(s)  Attwood  v.    Taylor,    1    Mann.  &  {c)  Ferguson  v.  Tadman,  1  Sim.  o30. 

Grang.  279;    see  Minchin   c.   Nance,  i  (d)  Magennis  v.  Fallon,  2  Moll.    584, 

Beav.  332.  585. 

(a)  Foster  v.  Deacon,  3    Madd.   394,  (e)  Pool  v.  Shergold,  1  Cox,  273  ;  the 

and  several  cases    not  reported.     Lord  singular  arrangement  in  that  case,  de- 

V.  Stephens,  1  You.  &  Coll.  222.;    see  ducting  the  value   of  the  growing  cop- 

3  You.  &  Coll.  508.  pice,  must  have  been  in  consequence  of 

(6)  Binks  c.  Lord  llokeby,  2  Swanst.  no  account  of  interest   or   rents  having 

226  ;  Minchin  v.  Nance,  4  Beav.  332.  been  given. 
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conveyance  will  belong  to  the  purchaser  (f),  and  ordinary  timber 
cut  down  by  the  seller  must  be  compensated  for  in  money  (^g). 

98.  In  general,  if  after  the  contract  and  before  the  conveyance, 
the  estate  be  improved,  or  if  the  value  be  lessoned  by  the  failure  of 
tenants  or  otherwise,  and  no  fault  on  either  side,  the  vendee  has 
the  benefit  or  sustains  the  loss  (A).  But  a  seller  receiving  interest 
•during  the  delay,  would  not  be  permitted  to  say,  that  because  the 
estate  was  sold  he  had  not  used  due  diligence  in  getting  in  the 
rents. 

99.  Where  a  purchaser  bought  an  estate  in  lease,  and  agreed 
with  the  tenant  that  he  should  quit  at  a  certain  time  if  a  convey- 
ance was  made,  and  the  tenant,  misconstruing  the  agreement, 
*quitted  at  that  time,  although  no  conveyance  was  made,  it  was 
held,  that  the  purchaser  must  submit  to  the  deterioration  occa- 
sioned by  the  tenant's  quitting,  as  the  loss  was  occasioned  by  his 
own  agreement  with  the  tenant.  But  for  that  agreement  the  tenant 
would  not  have  quitted,  and  therefore  the  purchaser,  by  entering 
into  it  without  the  knowledge  of  the  seller,  was  the  innocent  cause 
of  the  loss  occasioned  by  it  (i). 

100.  Although  a  purchaser  is  bound  by  the  conditions  of  sale  or 
agreement  to  pay  interest,  yet  if  the  conveyance  be  executed  with 
a  receipt  for  the  purchase-money,  the  seller  is  bound  by  his  state- 
ment of  tlie  amount  of  the  purchase-money,  and  cannot  claim  any 
further  consideration  money,  although  in  point  of  fact,  by  mistake, 
the  interest  was  miscalculated  at  less  than  the  sum  actually  due  (k). 

(/)  S.  C.  2  Bro,  C.  C.  118.  sect.  2. 

(jr)  Magennis   v.   Fallon,    2   Molloy,         («)  Harford  ».  Furrier,  1  Madd.  532. 
588.  '  (k)  Harding    v.    Ambler,  3    Mees.  & 

(h)  See   1  Madd.  539  ;  supra,  ch.  6,  Wels.  279. 


*SECTION  11. 
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1.  Costs  at  law  and  in  equity  :  trustees. 

2.  In  equity,  do  not  follow  the  event  of 

the  cause. 

3.  Purchaser  s  bill :  no  title. 

-5,    Vender's  bill :     no  title  and  misrep- 
resentation. 


6.  Vendor's  bill:    no  title. 

7.  Report  of  good  title,  but  considered  too 

doubtful. 

8.  Costs  of  objections  abandotied  at  the 

hearing, 
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Bad  title  only  prima  facie  case    for 

costs. 
Costs    of   objections    overruled  tohcre 

report  is  against  the  title. 
Improper  suit  by  seller,  proper  one  by 

purchaser. 
Opinion  at  late  against  the  title  after 

Master's  report  contra. 
Opinion  at  law  in  favor  of  title,  but 

on  general  view  held  bad. 
Good  title  not  till  after  bill  fled. 
Costs  of  case  at  late  for  the  title  after 

Master's  report  also  for  if. 
Title  made  contrary  to  abstract  :  pur- 
chaser's acquiescence. 
Untenable  grounds  on  both  sides. 

18.  Costs  of  appeal  where  title  doicbtful. 

19.  Purchaser  may  take  fair  objection. 
Opinion  of  counsel  does  not  save  costs. 
Where  purchaser  is  misled. 
Point  decided  in  a  former  cause. 
Doubtful  fact  found  against  purcha- 
ser. 

24.  Necessary  and   unnecessary   evidence 

required. 

25.  Materiality  of  further   abstracts  con- 

sidered. 


10 


11 


12. 


13 


14. 
15. 


16 


17 


2n.    Where  p>U7'chasey  might  have  had  the 
evidence. 

27.  Purchaser  insisting  contract  is  at  an 

end. 

28.  Suit  occasioned  by  purchaser's  miscon^ 

struction  of  contract. 

30.  Or  by  unfounded  claim. 

31.  Lots,  and  a  good  title  to  some,  and  all 

refused. 

32.  Possession  by  purchaser. 
32.  Set-off :  deposit  and  costs. 

34.  Suit  occasioned  by  trustee. 

35.  Costs  of  unnecessary  action. 

36.  Purchaser's  conduct  dishonorable. 

37.  Objection  taken  after  waiver. 

38.  Inadequate  price. 

40.  Improper  allegation  of  frauds  &r. 

41.  Claim   by  plaintiff    contrary    to    the 

coiitract. 

42.  Suit  to  make  a  title  :  death  of  seller. 

43.  Suit  occasioned  by   seller's  7nis-state- 

ment. 

44.  Incimibrances  preventing  a  title. 

46.  Costs  of  sale  by  courts  of  equity. 

47.  Dismissal  of  bill  with  costs  by  House 

of  Lords. 

48.  Motion  to  pay  out  pur  chase- money . 


*1.  At  law,  the  ccsts  abide  the  event  of  the  action  by  the  vendor 
or  purchaser.  In  equity,  also,  the  person  who  Aiils  in  the  suit 
must  prima  facie  be  deemed  liable  to  the  costs  (1)  ;  and  it  is  not 
material  that  the  seller  is  a  trustee  and  not  beneficially  entitled  to 
the  property  (o),or  that  the  purchaser  is  laying  out  trust  money  (2). 

2.  But  still,  although  this  is  the  general  rule,  yet  costs  in  equity 

(a)  Edwards   v.   Harvey,    Coop.    40  ;     460,  a  case  of  renewal. 
supra,  p.  36  ;  Hill  v.  Morgan,  2  Molloy, 

(1)  Hunter  v.  Marlboro,  2  Wood.  &  Minot,  168;  3  Daniel!  Ch.  Pr.  (Am.  ed.) 
1520,  ch.  27,  sec.  2.  As  a  general  rule  the  prevaling  party  is /^rmrt/ac/e  entitled 
to  costs  in  Equity  as  well  as  at  Law.  Saunders  v.  Frost,  5  Pick.  260  ;  Clark  v. 
Reed,  11  Pick.  446,  449;  Bryant  c.  Russell,  23  Pick.  508.  And  those  costs,  in 
general,  are  the  costs  of  the  whole  litigation,  where  the  party  has  good  cause  for 
his  suit,  although  he  may  have  failed  as  to  part  of  his  claim.  Hunn  r.  Norton, 
1  Hopkins,  344 ;  Woodson  v.  Palmer,  1  Bailev,  Eq.  95  ;  Ward  v.  Davidson,  2  J, 
J.  Marsh.  443  :  Shackleford  v.  Helm,  1  Dana^  338 ;  Thomas  v.  Fred.  Co.  School, 
9  Gill  and  John.  115;  M'Connell  i\  M'Connell,  11  Vermont,  290;  Philips  v. 
Barbareaux,  2  B.  Monroe,  89,  91 ;  Martin  r.  White,  1  Bibb,  584.  But  in  some  cases, 
where  a  party  has  failed  as  to  part  of  liis  claim,  he  will  not  be  allowed  costs, 
although  he  has  succeeded  as  to  another  part.  Ten  Evck  v.  Holmes,  3  Sandford 
Ch.  428  ;  Sagory  v.  Dubois,  3  Sandford  Ch.  466  ;  Righter  v.  Stall,  3  Sandford  Ch. 
608. 

(2)  See  3  Daniell  Ch.  Pr.  (Am.  ed.)  1521,  1564,  1565. 


OF  COSTS.  '285 

rest  entirely  in  the  breast  of  the  Court,  for  the  prima  facie  claim 
*to  costs  may  be  rebutted  by  the  particular  circumstances  of  the 
case ;  and  it  is  for  the  Court  to  decide  whether  those  circumstances 
are,  or  are  not,  sufficient  to  rebut  the  claim  (6)  (1). 

In  Staines  v.  Morris  (c)  Lord  Eldon  said,  that  as  to  the  costs  of 
the  suit  in  equity,  it  is  in  many  cases  very  hard  that  costs  should 
follow  the  event  of  the  cause,  yet  all  his  experience  had  persuaded 
him  that  it  was  much  to  be  wished  that  the  course  of  the  Court 
was  so.  Certainly,  however,  that  was  not  the  present  course  of 
the  Court.  Where  there  is  a  fair  case  for  consideration,  it  is  not 
the  course  to  visit  the  party  who  fails  with  costs.  In  the  case 
itself,  although  Lord  Eldon  held  that  the  purchaser  was  wrong  in 
resisting  a  covenant  which  he  was  bound  to  enter  into  ;  yet,  as  the 
Master's  opinion  had  been  the  other  way,  and  the  Judges  at  law 
would  not  decide  the  case  until  they  had  the  opinion  of  the  Court 
of  Chancery,  and  professional  men  had  differed  upon  the  question, 
it  would,  he  said,  be  too  presumptuous  in  him  to  set  such  a  value 
upon  his  own  opinion  by  marking  the  resistance  of  the  purchaser 
with  costs,  and  therefore  he  made  the  decree  without  costs. 

(6)  Vancouver  ?j.  Bliss,   11  Yes.  jun.     ard.  Cha.  Ca.  255. 
458.     See  Scorbrough  v.  Burton,  Barn-         (c)  1  Ves.  &  Bea.  15,  16. 

(1)  In  exercising  their  discretion  on  a  question  of  costs,  Courts  of  Equity  are 
generally  governed  by  certain  fixed  principles,  which  they  have  adopted  upon  the 
subject,  and  do  not,  as  is  frequently  supposed,  act  upon  the  mere  caprice  of  the 
Judge  before  whom  the  case  hap])cns  to  be  tried.  3  Daniell  Ch.  Pr.  (Am.  ed.) 
1516;  Brooks  r.  Byam,  2  Story  C.  C  553,  554.  Costs  do  not  alwaj-s  foUow  a 
decree  in  favor  of  a  party,  but  they  are  to  be  awarded  or  refused,  according  to  the 
justice  of  each  particular  case.  Kaye  v.  Bank  of  Louisville,  9  Dana,  261,  264  ; 
Tomlinson  v.  Ward,  2  Conn.  396  ;  Hunt  v.  Lewin,  4  Stew.  &  Port.  138  ;  Kandolph 
V.  Rosser,  7  Porter,  246.  But  see  Ilightower  v.  Smith,  5  J.  J.  Marsh.  542,  544 ; 
Burgh  r.  Kenny,  1  Irish  Eq.  264.  Costs  do  not  always  follow  a  decree  in  favor  of 
the  party  praying  relief.  Travis  v.  Waters,  12  John.  500  ;  ]\Iethod.  Epis.  Church 
V.  Jaques,  1  John.  Ch.  65 ;  ib.  166  ;  Cowles  v.  Wliitman,  10  Conn.  121  ; 
Coleman  v.  Moore,  3  Litt.  355  ;  Tomlinson  r.  Ward,  2  Conn.  396.  And  where 
both  parties  are  equally  innocent,  and  endeavormg  to  avoid  a  loss  caused  by  a 
third  person,  no  costs  will  be  awarded  to  cither  party  against  the  other.  Pendle- 
ton V.  Eaton,  3  John.  Ch.  69.  So  in  case  of  great  novelty,  or  where  the  practice 
on  the  subject  is  unsettled,  costs  will  not  l)e  allowed  to  either  party.  Jones  v. 
Mason,  5  llandolph,  577  ;  Hoffman  r.  Skinner,  5  Paige,  526.  Nor  where  both 
parties  have  claimed  what  they  are  not  entitled  to,  and  each  has  succeeded  as  to 
part  of  the  matters  in  litigation  between  them.  Crippen  (;.  Hermance,  9  Paige, 
211.  If  it  should  apper  that  both  parties  are  in  fault,  the  court  will  not  give  costs 
to  either  party.  Clark  v.  Heed,  11  Pick.  446,  449;  Saunders  v.  Frost,  5  Pick. 
259,  274.  When  the  parties  stand  equally  fair  in  every  respect,  the  party  who 
brings  the  other  into  court  ought  to  pay  the  expenses.  CatUn  v.  Harned,  3  John. 
Ch.  61.  In  proceedings,  in  the  nature  of  amicable  suits  costs  are  not  decreed. 
M'Connell  r.  M'Connell,  11  Vermont,  290.  Inasmuch  as  costs  in  Chancery  do  not 
necessarily  follow  a  decree,  there  must  not  only  be  a  decree  in  favor  of  a  pai-ty,  but 
there  must  also  be  an  express  order  or  decree  for  his  costs,  or  they  are  lost.  Con- 
nable?;.  Bucklin,  2  Aiken,  221.  See  Travis  v.  Waters,  12  Jolm.  500  ;  S.  C.  1 
John.  Ch.  85. 
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3.  If  a  purchaser  file  a  bill  for  a  specific  performance,  which  is 
dismissed  because  the  defendant,  the  seller,  cannot  make  a  title  ; 
yet  the  bill  may  be  dismissed  with  costs  against  the  vendor  (d)  (1)^ 

4.  But  if  a  purchaser  file  a  bill  for  a  specific  performance,  in- 
sisting that  the  seller  cannot  make  a  good  title,  he  must  pay  the 
costs,  whether  he  accept  or  refuse  the  title  (e).  If  he  file  his  bill 
with  full  knowledge  of  the  objections,  and  the  report  is  against  the 
title,  but  he  waive  the  objections,  he  must  pay  the  costs  of  investi- 
gating the  title,  but  the  seller  must  bear  the  otber  costs  (/")• 

5.  If  the  vendor  file  a  bill  for  a  specific  performance,  which  is 
dismissed  because  he  cannot  make  a  title,  and  the  estate  was  mis- 
represented in  the  particulars,  although  without  fraud,  he  must  pay 
the  costs  (o-)  ^2).  If  the  estate  was  misrepresented,  the  auctioneer 
verbally  agreed  to  allow  a  deduction  if  any  misrepresentation 
should  appear,  the  seller's  bill  would  be  dismissed,  with  costs,  if  he 
sought  to  compel  the  purchaser  to  take  the  estate  without  any 
allowance,  because  that  would  be  a  fraud.  But  if  the  purchaser 
do  not  resort  to  the  defence  set  up  by  his  answer,  until  after  the 
institution  of  the  suit,  that  is  a  ground  not  to  give  costs  (h). 

*6.  Where  there  is  no  misrepresentation,  and  the  question  turns 
upon  a  point  of  law,  upon  which  the  opinion  of  the  Court  might 
fairly  be  taken,  ahhough  the  bill  be  dismissed  against  the  vendor, 
yet  it  may  be  without  costs  (i)  (3)  ;  although  if  the  Court  think  the 
title  clearly  bad,  it  will  dismiss  the  bill  with  costs  (y)  even  where 
the  defect  is  occasioned  by  an  accident  after  the  contract,  as  where 
the  title-deeds  were  burnt  (Jc). 

7.  Where  the  report  was  in  favor  of  the  title,  but  upon  excep- 

(d)  See  and  consider  Benet  College  f.  (A)  Winch  v.  Winchester,  1  Ves.  & 
Carey,  3  Bro.  C.  C.  390;  Lewis  v.  Lox-     Bea.  375. 

ham,  3  Mer.  429.  (i)  Hose  v.  Calland,  5  Ves.  jun.  186  ; 

(e)  Nicloson ».  Wordsworth,  2  Swanst.  White  v.  Foljambe,  11  Ves.  jun.  337. 
365  ;  qu.  See  ibid.  463. 

(/)  Bennett  v.  Fowler,  2  Beav.  302.  (J)  Playford  v.  Hoare,  3  You.  &  Jerv. 

((7)  Vancouver  v.  Bliss,  11  Ves.  jun.     175. 
458.  (k)  Bryant  v.  Busk,  4  Russ.  1. 

(1)  A  vendee  entitled  to  specific  execution  of  his  contract  will  recover  costs. 
Hart  V.  Brand,  1  A.  K.  Marsh.  162  ;  Dyer  v.  Potter,  2  John.  Ch.  152.  See  Dus- 
tin  V.  Newcomer,  8  Ohio,  49,  where  it  was  held  that  a  vendee,  in  obtaining  a 
decree  for  specific  performance,  is  not  entitled  to  costs,  where  he  has  made  no 
tender  of  the  purchase  money.  And  in  Galloway  v.  Barr,  12  Ohio,  '354,  it  was 
held,  that  he  is  not  entitled  to  costs,  even  if  he  has  tendered  the  money,  unless 
it  is  brought  into  court.  Costs  will  not  be  allowed  to  the  plaintiff  where  there  has 
been  no  refusal  on  the  ]mrt  of  the  defendant  to  perform  his  part  of  the  contract. 
Swartwout  v.  Burr,  1  Barbour,  495. 

(2)  See  Butler  v.  O'Hear,  1  Desaus.  382,  400. 

(3)  See  Washburn  v.  Bank  of  Bellows  Falls,  19  A^ermont,  278  ;  Dcmarest  t\ 
Wvnkoop,  3  John.  Ch.  147  ;  Lamar  v.  Jones,  3  Harr.  &  M'Hen.  328. 
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tion  the  Court  thought  it  too  doubtful,  the  seller's  bill  was  dis- 
missed, but  without  costs,  returning  to  the  purchaser  his  deposit 
on  filing  the  exceptions  (/). 

8.  But  where  the  bill  is  dismissed  against  the  purchaser  with 
costs,  yet  he  will  not  be  allowed  costs  of  objections  argued  before 
the  Master,  but  abandoned  at  the  hearing  (jn). 

9.  The  title  being  bad,  makes  only  v.  prima  facie  case  for  costs: 
in  many  cases,  circumstances  outweigh  that  (ji). 

10.  Where  the  bill  was  filed  by  the  seller,  and  the  purchaser 
obtained  the  Master's  report  against  the  title,  and  after  an  issue 
tried  upon  a  question  of  pedigree,  which  was  against  the  title,  the 
bill  was  dismissed,  it  was  dismissed  with  costs,  although  the  pur- 
chaser had  taken  numerous  objections  before  the  Master,  and  had 
succeeded  only  in  one,  for  the  Court  observed,  that  although  they 
were  overruled,  they  might  have  been  very  properly  made,  though 
an  answer  was  given  to  them,  or  they  were  removed  ;  and  the  pur- 
chaser had  no  opportunity  of  canvassing  the  Master's  judgment  as 
to  them,  as  the  Master's  report  was  in  his  favor  (o). 

11.  Where  a  seller  insisting  that  he  had  made  a  good  title,  filed 
a  bill  for  a  specific  performance,  in  which  suit  the  Master  reported 
that  he  could  not  make  a  good  title,  and  the  purchaser  then  filed 
his  bill,  insisting  that  certain  accounts  should  be  taken,  which 
would  enable  a  good  title  to  be  made,  and  the  seller,  instead  of 
amending  his  bill  and  adapting  it  to  the  purpose  of  obviating  the 
objections  to  the  title,  took  an  exception  to  the  Master's  report  in 
his  cause,  which  was  overruled,  and  ultimately  a  specific  perform- 
ance with  a  compensation  was  decreed  in  the  second  cause,  the 
seller  was  compelled  to  pay  the  costs  of  both  causes.  The  original 
bill  was  dismissed  with  costs,  because  the  seller,  apprised  of  the 
objections,  instituted  a  premature  and  improper  suit,  omitting  to 
*provide  the  only  proper  mode  of  settling  the  question.  The  pur- 
chaser had  no  means  of  obtaining  a  specific  performance  but  by 
the  institution  of  the  second  suit,  and  there  was  no  inconsistency 
on  his  part,  as  it  was  necessary  that  the  accounts  sliould  be 
taken  (p). 

12.  In  the  case  of  Bruce  v.  Bainbridge  (^q),  where  the  bill  was 
filed  by  the  seller,   the  Mast(;r's  report  was  in   favor  of  the  title  ;  a 

(/)  Wilcox  V.  Bellacrs,  Turn.  &  Iluss.  (o)  S.  C.  ;  see  Townsendi;.  Cliampcr- 

491.  nowne,  .3  You.  &  Coll.  505. 

(;«)   Hayes   v.   Bailev,    L.   C.  M.    T.  (;;)  Burton  y.  Todd,   Todd  r.  Gee,  1 

1821,  MS.                       "  Swanst.  255. 

(n)  Edwards  v.  Harvey,  Coop.  -iO.  (5)  Y.  C.  10  Aug.  1821,  MS. 
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case  was  sent  to  the  C.  P.,  and  the  certificate  was  against  the 
title.  The  bill  was  dismissed  with  costs,  from  the  date  of  the 
Master's  report. 

13.  Where  a  purchaser,  a  defendant,  disputed  the  power  to 
sell,  and  a  case  was  directed  to  law,  and  the  certificate  was  in 
favor  of  the  title,  but  ultimately,  upon  the  general  view  of  the 
title  in  equity,  the  bill  was  dismissed,  the  purchaser  was  allowed 
the  costs  at  law  as  part  of  the  costs  of  the  cause  (r). 

14.  If  a  good  title  is  not  shown  until  after  the  bill  is  filed,  and 
the  purchaser  take  no  step  inconsistent  with  the  finding  of  the 
Master,  the  seller  must  pay  the  costs  of  the  whole  suit  (s)  (1). 

15.  In  the  case  of  Smith  v.  Leigh  (t),  the  Master  found  that 
the  seller  could  make  a  title  in  February  1820,  which  was  subse- 
quently to  filing  the  bill.  To  the  Master's  report  the  purchaser 
took  an  exception,  and  elected  to  have  a  case  sent  to  law,  which 
the  Vice-Chancellor  granted  as  a  matter  of  course.  The  point  was 
decided  against  him;  and,  upon  the  cause  coming  on  for  further 
directions,  the  exception  was  over-ruled,  and  a  specific  performance  .:• 
decreed,  and  the  purchaser  was  to  be  paid  the  costs  up  to  February  -^ 
1820,  other  than  the  costs  of  his  insisting,  by  his  answer,  on  the  -^ 
illegality  or  abandonment  of  the  agreement,  and  the  purchaser  was  % 
to  pay  the  costs  of  the  subsequent  proceedings  before  the  Master,  'i 
and  the  costs  of  the  case  to  the  Common  Pleas,  and  the  plaintiff 
was  to  pay  the  costs  of  the  hearing. 

16.  If  a  seller,  upon  a  reference  to  the  Master,  establish  his  title 
upon  a  different  ground  from  what  appeared  in  the  abstract,  the 
purchaser  will  be  allowed  the  costs  of  the  reference  and  the  appli- 
cations to  the  Court  (u).  So,  where  a  purchaser  might  in  the  first 
instance  have  rescinded  the  contract,  but  binds  himself  by  long 
acquiescence,  the  vendor  will  not  be  entitled  to  costs  (x). 

*i7.  And  if  both  parties  have  relied  upon  untenable  grounds,  al- 
though a  specific  performance  is  decreed,  it  may  be  without  costs  (y). 

18.  If  a  seller  appeal  to  the  House  of  Lords  with  a  view  to  com- 
pel the  purchaser  to    accept  a  title,  which  that  House   thinks  is  not 

{)•)  Forbes  v.  Peacock,  12  Sim.  -519.  send  v.  Champernowne,  3  You.  &  Coll. 

(s)  Annesley  v.  Miiggeridge,  Y.  C.  12  50o. 
Mar.  182.'),    MS. ;    and  Osbaldeston   v,         {u)  Fielder  v.   Higginson,  ."    Yes.    & 

Aske^v,    Y.    C.    11    Mar.    1829,    MS.;  Bea.  142. 

Townsend  i'.  Champernowne,  3  You.  &         {x)  Dickenson  r.  Heron,  suj).  p.  797. 
Coll.  505.  (//)  Sidebotham  r.  Barrington,  oBeav. 

(t)  Y.  C.  10  Aug.  1821,  MS.  ;  and  see  261. 
Lill  V.   Robinson,  Beatty,   85  ;    Town- 

(1)  See  Jaboe  v.  McAtee,  7  B.  Monroe,  279. 
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such  a  title  as  the  purchaser  was   bound    to  accept,  the    appeal  will 
be  dismissed  with  costs  (z). 

19.  So  a  purchaser  is  considered  as  entitled  to  take  a  fair  objec- 
tion, and  although  it  be  over-ruled,  yet  the  Court  will  not  on  that 
ground  give  costs  (a)  ;  but  this,  of  course,  must  always  depend 
upon  the  weight  which  the  Judge  may  think  due  to  the  objec- 
tion (Z>).  In  one  case,  indeed,  Lord  Eldon  thought  that  as  the 
title  was  forced  upon  the  purchaser,  he  should  act  hardly  by  him, 
by  not  giving  the  title  the  credit  of  making  him  pay  the  costs,  for 
it  would,  he  said,  help  the  title.  As,  however,  the  vendor  had  con- 
tended, but  unsuccessfully,  that  the  purchaser  had  done  acts 
amounting  to  an  acceptance  of  the  title,  costs  were  refused  (c)  (1). 
.  20.  If  the  Court  think  the  objection  groundless,  although  it 
was  supported  by  the  opinion  of  counsel  upon  which  the  purchaser 
acted,  yet  he  will  be  compelled  to  pay  the  costs,  for  the  Court 
cannot  allow  the  mistaken  advice  of  a  third  person  to  operate  to 
the  disadvantage  of  the  party  who  is  clearly  in  the  right  (^). 

21.  But  if  he  be  led  to  take  an  objection  which  the  Court  over- 
rules, by  a  statement  in  the  abstract  and  the  conduct  of  the  seller's 
solicitor,  that  may  be  an  excuse  for  costs  (e). 

22.  Where  the  objection  to  the  title  has  already  been  decided 
in  a  former  cause,  of  which  the  purchaser  had  notice,  the  purchaser 
will  be  decreed  to  pay  the  costs  of  the  suit  (/). 

23.  And  altliough  a  purchaser  may  fairly  object  to  a  title  on  the 
ground  of  a  doubtful  fact;  yet  if  the  fact  is  found  against  him,  he 
cannot  claim  costs,  although  he  will  not  be  compelled  to  pay  them. 
This  was  decided  in  Thorp  v.  Freer  (^),  where  the  bankrupt  was 
made  a  party  to  the  suit,  to  estabhsh  the  fact  that  he  had  not  exe- 
cuted l  he  power  before  his  bankruptcy.  He  demurred  to  the  bill, 
as  he  might  be  examined  in    the    bankruptcy,  and  Sir  John  Leach, 

{z)  Blosse  V.  Lord  Clanmorris,  3  Bligh.  12  Ves.  jun.  25  ;  Calveiiey  v.  Williams, 

62.  1  Ves.  jun.  210. 

(a)  Cox  V.  Chamberlain,   4  Ves.  jun.  (f)  ^^I'Queen  v.   Farquhar,    11    Ves. 

631  ;  Staines  v.  Morris,   1  Ves.  &  Beam.  jun.  467. 

8  ;  Sharpe  r.  Roahde,  2  Rose,  192.  (rf)  Maling  v.  Hill,  1  Cox,  186. 

(6)  Burnaby  v.   Griffin,    3  Ves.  jun.  (e)  Dakin  v.  Cope,  2  Iluss.  170. 

266  ;  Bishop  "of  Winchester   v.  Paine,  (/)  Biscoe  v.  Wilks,  3  Mer.  456. 

11  Ves.  jun.  195.     See  Powell  v.  Mar-  (/■;)  MS.  See  4  Madd.  466. 
tyr,  8  Ves.  jun.  146  ;  Fludyer  v.  Cocker, 

(1)  Where  the  plaintiff  had  probable  cause  for  seeking  the  aid  of  a  court  of 
Equity,  but  failed  in  establishing  his  title  ;  but  the  defendant  showed  none,  or  no 
better  title  to  the  property  in  dispute,  the  bill  was  d^^missed  without  costs  on 
either  side.     Nicoll  v,  Huntington,  1  John.  Ch.  166,  182. 
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Vice-Chancellor,  allowed  the  demurrer.  He  was  then  exarainetS 
*bef"ore  the  commissioners,  and  upon  the  examination  it  was  held 
tliat  the  power  remained  unexecuted.  Upon  ihese  i^rounds,  it  was 
contended  on  behalf  of  the  purchaser  that  he  was  entitled  to  his 
costs,  as  it  was  necessary  to  establish  the  fact,  but  they  were  refused 
to  him  on  the  ground  above  stated. 

24.  In  a  case  where  the  Master  reported  that  the  abstract  deli- 
vered by  the  vendor  before  the  filing  of  the  bill  was  sufficient,  but 
he  found  that  the  purchaser  required  certain  evidence  in  support  of 
the  abstract,  some  of  which  was  necessary,  but  not  furnished,  and 
some  not  necessary,  the  Lord  Chancellor  held  that  both  of  the 
parties  were  in  the  wrong  ;  and,  upon  the  vendor's  bill,  he  held 
that  no  costs  ought  to  be  given  on  either  side  (A)  (1). 

25.  Where  a  seller  does  not  make  out  his  title  until  after  the 
bill  is  filed,  he  is  liable,  as  we  have  seen,  to  pay  the  costs  of  the 
suit  up  to  the  time  that  be  showed  a  good  title  (i).  But  the  Court 
will  not  let  this  rule  operate  as  a  trap,  for  the  seller  ;  and  if  further 
abstracts  arc  furnished  after  the  bill  is  filed,  will  inquire  whether 
they  are  material.  So  as  to  evidence.  But,  as  to  evidence,  much 
depends  upon  the  fact  whether  further  evidence  was  required  by 
the  purchaser.  In  one  case  an  act  of  j>arliament,  for  releasing  the 
estate  from  certain  portions,  was  obtained  after  the  filing  of  the  bilL 
The  Master  found  that  a  good  title  was  shown  when  the  act  was  de- 
livered to  the  purchaser.  The  purchaser  claimed  the  costs  to  a  later 
day,  on  the  ground  that  the  act  recited  a  release  by  deed  of  other 
portions,  an  abstract  of  which  had  not  been  furnished.  The  Vice- 
Chancellor  held  that  the  act  was  tantamount  to  an  abstract,  and  that 
the  purchaser  should  have  called  for  an  abstract  of  the  deed,  if  he 
had  intended  to  insist  upon  the  want  of  it,  as  an  objection  (k). 

26.  Where  the  purchaser  might,  if  he  pleased,  have  had  the 
evidence  furnished  to  him  before  the  bill  is  filed,  although  the 
Master  reports  that  the  title  was  not  made  out  until  the  evidence 
was  produced,  the  purchaser  will  have  to  pay  the  costs  (I).  And 
in  Oxenden  v.  Lord  Falmouth  (to).  Court  held  that  the  suit  became 

(h)  Newall  ».  Smith,  1  Jac.  &  Walk.         (A)  Emery  v.  GrocQck„  18.21,  MS, 
263.  (/)  Long  k  Collier,  4  Kuss.  269  ;  Hol- 

(/)  Wilson  V.  Allen,  1  Jac.  &  Walk,     -wood  v.  Bailey>  ^'l4.  271 ;  see  Townsend 
623,  and  many  MS.  cases.     See  Wynne     v.  Champernowne,  3  You.  &  Coll.  505. 
V.  Morgan,  7  Ves.  jun.  202  ;   Collinge's         (m)    13  Nov.    1833.     MS.   supra,  p. 
case,  3  Ves.  &  Bea.  143,  n.  (a) ;    Lewin     807. 
V.  Guest,  1  Russ.  325  ;  supra,  pi.  14. 
— . « _ — _ 

(1)  See  Crippen  v.  Hermance,  9  Paige,  21L 
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necessary  by  the  improper  conduct  of  the  purchaser ;  and  there* 
fore  the  Vice-Chancellor,  although  he  had  allowed  as  a  fact  that 
ihe  title  to  a  part  of  the  estate  was  not  shown  until  after  the  filing 
of  the  bill,  yet  held  that  as  the  purchaser's  misconduct  rendered 
the  suit  necessary,  he  must  pay  all  the  costs. 

*27.  If  a  bill  is  filed  by  a  seller  because  the  purchaser  contends 
that  he  has  by  a  notice  put  an  end  to  the  contract,  and  the  con- 
tract is  held  to  be  still  subsisting,  the  litigation  up  to  the  hearing 
must  be  considered  to  be,  not  whether  a  good  title  had  been  shown, 
but  whether  the  contract  had  been  abandoned,  and  therefore  the 
costs  will  up  to  that  time  be  cast  upon  the  purchaser  (/i). 

28.  In  Croome  v.  Lediard  the  purchaser,  the  defendant,  con- 
tended that  he  was  not  bound  to  perform  the  contract  for  the  pur- 
chase of  the  seller's  estate,  because  the  seller,  the  plaintiff,  could 
not  make  a  title  to  another  estate  which  he  had  agreed  to  sell  to 
him,  the  defendant,  but  the  Court  overruled  the  objection,  and 
referred  it  to  the  Master  to  inquire  as  to  the  title  to  the  first  estate 
without  reference  to  the  time  when  it  was  made.  The  Master 
reported  in  favor  of  the  title,  and  the  purchaser  insisted  upon  the 
costs  of  the  inquiry  as  to  the  title,  as  there  was  no  report  that  a 
good  title  could  be  made  before  the  filing  of  the  bill  ;  but  it  was 
held  that  the  defendant  was  liable  to  all  the  costs  incident  to  the 
suit,  having  by  his  conduct  rendered  the  suit  necessary.  The  suit 
and  the  consequential  inquiry  were  rendered  necessary  by  the 
nature  of  the  defendant's  contention  as  to  the  construction  of  the 
agreement;  and  as  he  had  failed  in  his  defence,  which  turned 
upon  the  construction  of  the  agreement,  and  not  upon  a  question 
of  title,  he  must,  the  Court  held,  pay  the  costs  of  investigating 
ihe  title  in  the  Master's  office  (o). 

29.  The  same  point  was  decided  in  Scoones  ■».  Morrell,  where  the 
Court  observed  that  it  frequently  happened  that  the  duty  which 
the  vendor  had  undertaken  to  perform  in  making  out  a  good  title 
is  interrupted  by  some  claim  or  de-.nand  on  the  part  of  the  pur- 
chaser, which  cannot  be  sustained,  and  which  gives  rise  to  a  suit ; 
the  consequence  may  be  that  something  remains  to  be  done  until 
the  suit  gets  into  the  Master's  office,  but  which  the  vendor  would 
have  done  without  suit  if  an  opportunity  had  been  afforded  him. 
In  such  a  case  the  fact  of  the  title  having  been  perfected  in  the 
Master's  office   does    not   determine  the  question  of  costs,  and  then 

{n)  Taylor  u  Brown,  2  B6av,  280» 

(o)  Croome  us  Lediard,  2  My.  &  Kee.  293» 
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it  becomes   absolutely  necessary  to  look  into  the  circumstances  (p). 
In  this  case  the  original  objection  was  to  the  validity  of  a  will,  and 
the   seller   to   obviate    this   objection    instituted   a   suit    against    the 
heir  to  establish  the  will,  subsequently  to  filing  his  bill  for  a  specific 
performance,  and  obtained   a  decree  to  establish  the  will  before  the 
specific    performance  suit  came  to  a  hearing.     Now,  although    it  is 
^quite  right  to  ascertain  the  origin  of  the  suit,  and  to  deal  with  the 
costs  accordingly,  yet  a   general  rule  in    such  cases  to  fix   the  pur- 
chaser  with   all    the   costs  of  the  suit  would  bear   hardly  upon    a      .. 
bona  fide  purchaser,  for  if  he  were  upon  the  original  objection  being      | 
removed  to  submit   to  a   specific  performance,  yet  he   ought,  if  the       'i 
objection  were  a  valid  one,  to  have  the  costs  up  to  that  time.     The       ■ 
Court  could   not  require  him   to  accept  the   title   without   further 
investigation,  and  it  may   be  necessary   in  many  such  cases  to  pro-      { 
ceed    to    an    investigation    of  it    in    the    Master's    office.     Unless       ' 
therefore  the   purchaser  has  acted  improperly,  and  wantonly  driven 
the  seller  to   file   a    bill,  the    nature    of   the    investigation    in    the 
Master's    office    ought   to    be    fully    considered,  instead    of  all   the       > 
costs  being  thrown  upon  the  purchaser   because  he   originally    took 
a  ground  which  failed.     It    is  no  doubt   very  difficult  in  such  cases    .  \ 
to    administer    substantial   justice    between     the    parties   upon    the      V 
subject  of  costs ;  and   these    observations   are   intended    to   have  a 
general   application. 

30.  If  a  purchaser,  by  making  a  claim  to  which  the  Court 
think  he  is  not  entitled,  rendered  it  necessary  for  the  seller  to  file 
a  bill,  although  the  purchaser  obtain  a  specific  performance,  he 
may  be  compelled  to  pay  the  costs  of  the  suit  (c[). 

31.  Where  a  man  buys  two  lots  not  connected  together,  and  a 
good  title  is  shown  to  the  one  but  not  to  the  other,  and  he  refuses 
to  complete  the  purchase  of  the  one  to  which  there  is  a  good  title, 
and  the  seller  file  a  bill,  the  purchaser  will  have  to  pay  the  costs 
as  far  as  they  relate  to  the  latter  lot  (r). 

32.  Lord  Thurlow  has  said,  that  if  a  purchaser  will  not  wait  until 
the  title  is  cleared,  but  will  take  ()OSsession,  and  put  the  vendor  to 
all  the  inconvenience  of  the  discussion,  when  he  is  out  of  posses- 
sion, and  the  other  has  got  it,  that  weighs  much 'as  to  costs  (s). 
But  the  circumstance  of  taking  possession  is  not  important,  where, 
by  the  terms  of  the  contract,  the  title  is  to  be  made  good  at  a  sub- 

(jo)  1  Bea.  2ol.  (>•)  Lewin  v.  Guest,  1  Russ.  325. 

{q)  See  Wyville  v.  Bishop  of  Exeter,  {s)  11  Ves.  Jun.  464.  See  Calcraft  v. 
1  Price,  292.  Roebuck,  1  Ves.  jun.  222. 
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sequent  period,  much  less  is  it  material  where  the  purchaser  is 
induced  to  take  possession  at  the  instance  of  the  vendor  himself  (t). 
Long  possession,  although  authorized  by  the  contract,  without 
objecting  to  the  title,  of  an  abstract  of  which  the  purchaser  is  in 
possession,  will  be  a  ground  to  compel  him  to  pay  the  costs  of  a 
suit  for  specific  performance  (u)  ;  and  if,  after  a  long  possession,  the 
^purchaser  having  paid  nothing,  refuses  the  title,  which  is  not  a  good 
one,  and  yet  will  not  abandon  the  contract  —  using  the  contract  to 
retain  the  possession — he  will  have  to  pay  the  costs  of  a  suit  by  the 
seller  to  have  the  contract  cancelled,  or  the  title  accepted  (x). 

33.  If  a  purchaser's  bill  for  a  specific  performance  be  dismissed 
with  costs,  although  he  has  paid  a  deposit  to  the  seller,  the  defen- 
.dant,  he  will  not  be  allowed  to  set  the  costs  off  against  it,  but  will 

be  left  to  his  remedy  at  law  to  recover  his  deposit  (j/). 

34.  It  may  be  that  neither  the  seller  nor  the  purchaser  is  to 
blame,  but  the  suit  is  rendered  necessary  by  the  wilful  refusal  of  a 
trustee  to  convey,  and  in  such  a  case,  but  it  must  be  a  strong  one, 
and  clearly  made  out,  the  trustee  will  be  compelled  to  pay  all  the 
costs  of  the  suit  (^). 

35.  Where  a  purchaser  brings  an  action  for  his  deposit,  and  upon 
a  bill  filed  the  Court  decides  against  him,  although  a  decree  is 
made  without  costs,  yet  he  will  have  to  pay  the  costs  at  law  (a). 
The  same  rule  is  applied  to  the  vendor  when  he  brings  an  action, 
and  the  purchaser  succeeds  in  a  suit.  It  may  be  considered  a  gen- 
eral rule,  that  either  party  resorting  to  law  where  tlie  equity  is 
against  him,  will  be  fixed  with  the  costs  of  the  action.  But  where 
a  purchaser  objected  to  a  title  upon  an  equitable  ground,  and  the 
seller  brought  an  action  against  him,  and  he  allowed  judgment  to 
go  against  him  by  default,  and  a  writ  of  inquiry  to  be  executed  and 
damages  to  be  assessed  by  a  jury,  and  then  filed  a  bill  for  an  injunc- 
tion and  to  have  the  contract  delivered  up  and  his  deposit  returned, 
although  he  obtained  a  decree  with  costs,  yet  he  was  refused  his 
costs  at  law,  because  they  were  chiefly  incurred  by  his  own  negli- 
gence :  he  ought  to  have  filed  his  bill  as  soon  as  the  action  was 
commenced  against  him  (6). 

36.  If  the  purchaser's  bill  is  dismissed  upon  the  discretion  of  the 

{t)  11  Ves.  jun.  464.     Vide  siqrra,  p.  (x)  King  v.  King,  1  Jlyl.  &  Kee.  442. 

9.  (;/)  Williams  v.  Edwards,  2  Sim.  78. 

(m)  Fleetwood  v.  Green,  15  Ves.  jun.  (;)  Jones  v.  Lewis,  1  Cox,  199. 

594  ;  Margravine  of  Anspach  v.    Noel,  (a)  Stains  v.  Morris,  1  Ves.  &  Bea.  8. 

1  Madd.  310.  (6)  Grove  v.  Hugell,  3  lluss.  428. 
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Court,  because  the  purchaser's  conduct  in  the  transaction  has  not 
been  honorable,  it  will  visit  him  with  the  paynaent  of  the  costs  (c). 

37.  So  if  there  be  an  objection  in  the  seller's  way,  for  example, 
a  right  of  sporting  over  the  estate,  not  disclosed  in  the  contract, 
but  the  purchaser  waives  it,  he  will  be  saddled  with  the  costs  if 
lie  resist  a  specific  performance  upon  the  objection  so  waived  (c?). 

38.  And  if  he  obtain  a  bargain  at  an  inadequate  price,  but  which 
the  Court  may  be  bound  to  enforce,  it  will  not  give  him  costs  (e) 
against  the  seller  whose  estate  he  has  obtained  at  an  under  value. 

*39.  Although  a  seller's  bill  for  want  of  a  suflicient  title  is  dis- 
missed with  costs,  yet  if  the  purchaser,  as  a  defence,  has  set  up 
fraud  and  misrepresentation  which  are  disproved,  the  purchaser  will 
have  to  pay  the  costs  occasioned  by  that  defence  (/")• 

40.  And  if  a  purchaser  file  a  cross  bill  to  have  the  contract  deli- 
vered up,  and  he  obtain  a  decree,  yet  it  will  be  without  costs,  if 
he  pray  that  it  may  be  declared  that  the  contract  was  obtained  by 
fraud  and  misrepresentation,  which  are  disproved,  for  it  is  the  duty  m 
of  the  Court  to  discourage  the  abuse  of  its  proceedings  by  the 
introduction  of  imputations  disgraceful  to  character  which  prove 
to  be  altogether  unfounded  (^g). 

41.  If  either  party  file  a  bill  contrary  to  the  case  provided  for 
by  the  contract,  he  will  have  to  pay  the  costs  of  it :  thus,  where 
the  contract  stipulated  that  if  the  purchaser's  counsel  was  of 
opinion  against  the  title,  the  sale  should  be  void,  and  he  was  of 
opinion  that  a  title  could  be  made  only  to  some  shares  of  the 
estate,  the  purchaser's  bill  for  a  specific  performance  with  an 
abatement  was  dismissed  with  costs,  for  the  Court  observed,  he 
was  asking  to  enforce  an  agreement  which  he  had  himself  agreed 
should,  under  the  actual  circumstances,  be  void  (h). 

42.  If  a  suit  be  necessary  to  confer  a  good  title,  the  costs  of  it 
must  be  borne  by  the  seller  (i).  And  where  a  company  was 
bound  to  pay  the  expenses  of  the  conveyance,  yet  as  the  seller 
after  the  contract  allowed  the  land  to  descend  to  his  infant  heir 
and  a  suit  became  necessary,  the  costs  of  the  suit  as  well  as  the 
costs  of  the  conveyance  being  settled  by  the  Master,  were  thrown 
upon  the  purchase-money  (k).     Yet  it  has  since  been  decided  that 

(c)  Davis  V.  Symonds,  1  Cox,  402.  ((/)  S.  C. 

{(l)  Burnell  y.'BroAvn,  1  Jac.  &  Walk.  (h)  Williams  v.  Edwards,  2  Sim.  78. 

175.  ((■)  Farrer  r.  Lord  Winterton,  4  You. 

(e)  Burrowes   v.  Lock,  10   Yes.  jun.  &  Coll.  472. 
470.  (A)  Midland  Railway   Co.  v.  West- 

(/)  Wright  t'.  Howard,  1  Sim.  &  St\i.  comb,  11  Sim.  57. 
190. 
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where  there  is  no  default  on  either  side,  the  death  of  the  vendor 
recently  after  the  contract,  although  it  renders  a  suit  necessary, 
will  not  throw  the  costs  on  his  estate,  but  each  party  ought  to 
bear  his  own  costs  (/). 

43.  If  a  misstatement  be  made  upon  a  purchase  which  makes  it 
necessary  for  a  purchaser  to  file  a  bill,  even  after  he  has  obtained 
his  conveyance  and  paid  his  money,  although  the  misstatement 
was  a  mere  mistake  and  not  intentional,  the  purchaser,  if  he 
obtain  relief,  will  be  entitled  to  the  costs  of  the  suit  against  the 
seller  (m). 

44.  If  a  conveyance  be  made  to  a  purchaser,  and  yet  the  title 
*cannot  be  cleared  up  on  account  of  incumbrances  which  the  seller 
cannot  pay  off,  the  latter  must  pay  all  the  costs  of  the  suit  and  of 
the  reconveyance  from  the  purchaser  (/i). 

45.  If  after  a  bill  filed  for  a  specific  performance,  the  plaintiff, 
in  pursuance  of  a  power  in  the  instrument,  determines  the  con- 
tract, the  bill  will  be  dismissed  without  costs  (o). 

46.  We  have  elsewhere  seen  in  what  instances  costs  are  given 
upon  a  sale  by  order  of  the  Court  itself  (p).  The  same  rules  have 
been  extended  in  Ireland  to  a  sale  by  assignees  of  bankrupts  (^q). 

47.  If  a  decree  made  with  costs  is  reversed  in  the  House  of 
Lords,  and  the  plaintiff's  bill  is  dismissed  with  costs,  that  will  only 
extend  to  the  costs  of  the  suit  up  to  the  time  of  the  decree  in  the 
Court  below,  and  including  the  settling  of  the  decree,  however 
numerous  may  have  been  the  subsequent  proceedings,  for  they  are 
considered  proceedings  arising  out  of  the  error  of  the  judge  (r);  and 
no  interests  can  be  given  on  the  costs  (s). 

48.  A  purchaser  whose  money  has  been  paid  into  court  may, 
upon  being  served  with  a  petition  or  a  notice  of  motion  for  pay- 
ment of  it  out,  appear,  and  will  be  entitled  to  the  costs  although 
he  has  no  objection  to  offer  (t). 

(0  Hanson  v.  Lake,  2  You.  &  Coll.  N.  ( p)  Chap.  2. 

C.  328.  (<?)  In  re  Page,  1  Dniry  &  Walsh,  36. 

(m)  Harrison  v.  Coppard,  2  Cox,  318.  (r)  Small  v.  Atwood,  3  You.  &  Coll. 

(«)  Sloper  V.  Fish,  2  Yes.  &  Bea.  145.  501. 

(o)  Western  v.  Perrin,  3  Yes.  &  Bea.  (s)  Supra,  p.  280. 

197,   the   case  of   an  agreement  for   a  (t)  Bamford  v.  Watts,  2  Beav.  201. 
lease. 
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43.  How  such  a  power  should  be  given. 

44.  Modes  of  seeing  to  the  payment  of 

debts,  iSrc. 

48.  Implied  power  to  vary  securities. 

49.  Effect  of  contract  on  trust  for  sale,  8^c. 

50.  What  trustees  should  give  receipt. 

52.  Disclaimer. 

53.  New  trustee  by  conveyance. 

55.  Mo7-tgage  to  two  :  receipt  of  survivor. 

56.  Neto  trustee  appointed  by  Court. 

57.  Payment  of    money   to   solicitor  or 

agent. 

58.  Payment  upon  solicitor  s  undertaking. 


1.  Where  a  trust  is  raised  by  deed  or  will  for  sale  of  an  estate, 
a  clause,  that  the  receipts  of  the  trustees  shall  be  sufficient  dis- 
charges for  the  purchase-money,  is  mostly  inserted,  and  rarely 
ought  to  be  omitted ;  because,  notwithstanding  that  a  purchaser 
would,  at  law,  be  safe  in  paying  the  money  to  the  vendors,  although 
trustees,  yet  equity  will,  in  some   cases,  bind    purchasers  to  see  the 
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money  applied  according  to  the  trust,  if  they  be  not  expressly 
relieved  from  that  obligation  by  the  author  of  the  trust ;  and 
*where  the  purchaser  is  bound  to  see  to  the  application  of  the 
money,  great  inconvenience  frequently  ensues,  and,  in  some  in- 
stances, it  would  be  difficult  to  compel  the  purchaser  to  complete 
the  contract. 

i2.  The  rules  on  this  subject, — principally  with  a  view  to  testa- 
mentary dispositions, — may  be  considered  under  two  heads  :  First, 
with  respect  to  real  estate.  Secondly,  with  respect  to  leaseholds, 
or  chattels  real.  For  the  rules  applicable  to  the  different  species 
of  estates  are,  as  regards  testamentary  gifts,  dissimilar ;  owing  to 
the  much  greater  power  which  a  testator  originally  had  over  his 
real,  than  over  his  personal  estate. 

3.  Previously  to  the  statute  of  fraudulent  devises  (cr),  freehold 
lands  were  not  bound  by  even  specialty  debts  in  the  hands  of  an 
hares  factum  ;  although  an  hceres  natus  was  liable  to  specialty 
debts  in  respect  of  land  descended  ;  but  personal  property,  which 
was  formerly  of  very  trifling  value,  was  always  holden  to  be  sub- 
ject to  the  payment  of  debts  generally ,  however  the  same  might  be 
bequeathed.  And  by  the  statute  of  Westminster  2,  (h),  it  was 
enacted,  that  even  the  ordinary  should  be  bound  to  pay  the  debts 
of  the  intestate,  so  far  as  his  goods  would  extend,  in  the  same 
manner  as  executors  were  bound  in  case  the  deceased  had  left  a 
will.  In  fact,  no  man  can  exempt  his  personalty  from  the  payment 
of  his  debts ;  but  it  must  go  to  his  executors  as  assets  for  his 
creditors,  and  be  applied  in  a  due  course  of  administration  ;  that 
is,  however  it  may  be  bequeathed,  it  must  go  to  the  executors,  upon 
trust,  in  the  first  place,  for  payment  of  debts  generally.  Now, 
although  the  author  of  the  trust  may  have  neglected  to  free  the 
purchasers  of  his  property  from  the  obligation  of  seeing  that  the 
money  is  duly  applied,  yet  equity  hath  thought  it  reasonable  that 
a  purchaser  should  see  to  the  application  of  the  purchase-money 
where  the  trust  is  of  a  defined  and  limited  nature  only  ;  and  not 
where  the  trust  is  general  and  unlimited,  as  a  trust  for  payment  of 
debts  generally. 

4.  From  the  above  rules  it  necessarily  follows,  that  a  bona  fide 
purchaser  of  a  leasehold  estate  from  an  executor  ought  not  to  be 
bound  to  see  to  the  application  of  the  purchase-money,  although 
defined    and    limited    trusts     be    declared    of  the    purchase-money. 

(a)  3  W.  &  M.  c.  11.  (6)  13  Edw.  I.  c.  19. 
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But,  as  a  testator  can  declare  an  origindl  limited  trust  of  bis  real 
estate,  wherever  such  a  trust  is  created,  the  purchaser  is  bound  to 
see  the  money  duly  applied. 

5.  Although  an  heir  at  law  is  bound  by  specialty  debts  in 
respect  of  lands  descended,  yet  a  purchaser  of  those  lands,  without 
*notice  of  any  debts,  was  never  holden  to  be  subject  to  them.  The 
statute  of  fraudulent  devises  was  always  considered  as  placing  a 
devisee  on  exactly  the  same  footing  as  an  heir  at  law  ;  but  it  was 
lately  contended  (c)  that  the  debts  of  the  testator  would  bind 
a  purchaser  from  the  devisee,  although  he  bought  bona  fide  and 
without  notice.  But  this  was  overruled.  Equity  will,  however,  in 
behalf  of  creditors,  grant  an  injunction  against  a  purchaser  to  res- 
train payment  to  the  heir  (</).  In  Woodgate  fj.  Woodgale  {e), 
Lord  Eldon  was  of  opinion,  that  simple  contract  creditors,  under 
47  Geo.  3,  stand  in  the  above  respect  in  the  same  situation  as 
specialty  creditors  under  the  statute  of  fraudulent  devises.  And  in 
Sparkman  v.  Timbrell  (/"),  it  was  decided  that  the  common  law 
and  the  statutes  3  &  4  Will.  U  Mary,  c.  14,  and  47  Geo.  S,  c.  74, 
do  not  charge  the  real  assets  descended  or  devised  with  the  debts 
of  the  ancestor,  but  make  the  heir  or  devisee  liable  personally  tO' 
answer  the  value  of  the  assets.  The  3  &£  4  Will.  4,  c.  104,  which 
makes  freehold  and  copyhold  estates  liable  to  simple  contract  as 
well  as  specialty  debts,  would  no  doubt  receive  the  same  con- 
struction. 


And  first,  with  respect  to  real  estate. 

6.  If  the  trust  be  of  such  a  nature,  that  the  purchaser  may 
reasonably  be  expected  to  see  to  the  application  of  the  purchase- 
money,  as  if  it  be  for  the  payment  of  legacies  (1);  or  of  debts  which 
are  scheduled  or  specified,  he  is  bound  to  see  that  the  money  is- 

(c)  See  Matthews  r.  Jones,   2  Anst.         (e)  MS. 

.506.  (/)  8  Sim.  2')3  ;    Richardson  v.  Hor- 

(d)  Green  v.  Lowes,  3  Bro.  C.  C.  217.     ton,  7  Beav.  112. 

(I)  One  of  these  cases,  Langley  v.  Lord  Oxford,  is  in  Reg.  Lib.  B.  1747,  fol. 
300  ;  see  ;;f)«i;,  S.  C  Ambl.  17.  The  other  cases,  Tenant  v.  Jackson,  and  Cotton 
V.  Everall,  are  in  Reg.  Lib.  1773,  B.  fol.  120,  481. 

(1)  See  Andrews  v.  Sparhawk,  13  Pick.  401 ;  Grant  v.  Hook,  13  Serg.  &Rawle, 
259,  262  ;  Hanniim  i'.  Spear,  1  Yeates,  553  ;  S.  C.  2  Dallas,  291. 
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applied  accordingly  (g)  (1)  ;  and  that  although  the  estate  be  sold 
under  a  decree  of  a  court  of  equity  (A)  (2),  or  by  virtue  of  an  act 
of  parliament  (i). 

7.  And  the  47  Geo.  3,  c.  74  (^j),  which  makes  the  real  estates  of 
traders  liable  to  simple-contract  debts,  does  not,  as  we  have  seen, 
alter  the  rule  ;  and  therefore  a  purchaser  from  a  devisee  of  a  trader 
*is  liable  to  see  to  the  application  of  the  purchase-money  where 
legacies  only  are  charged  on  the  estate  by  the  will  (k)  ;  and  the 
same  principle  will  therefore  apply  to  the  3  &l  4  Will.  4,  c.  104, 
which  makes  all  real  estates  of  persons  who  die  after  the  29th  of 
August  1833,  liable  to  all  simple-contract  debts.  That  act  makes 
freehold  estates  subject  to  simple-contract  debts,  which  were  before 
subject  to  specialty  debts,  but  it  applies  only  to  estates  which  the 
testator  has  not  charged  with  or  devised  subject  to  the  payment  of 
his  debts.  The  act  expressly  includes  a  right  to  sell  all  estates  liable 
to  the  payment  of  debts  without  the  intervention  of  a  court  of 
equity,  and  the  rule  that  a  charge  for  debts  is  equivalent  to  a  trust  to 
sell  for  the  payment  of  them,  leaves  the  distinction  between  estates 
subjected  to  the  payment  of  debts  by  the  will  of  the  debtor  and 
estates  subject  to  debts  by  the  operation  of  law  precisely  as  it  was 
before  the  act  (I). 

8.  If  more  of  an  estate  be  sold  than  is  sufficient  for  the  purposes 
of  the  trust,  that  will  not  turn  to  the  prejudice  of  the  purchaser  ; 
for  the  trustees  cannot  sell  just  sufficient  to  pay  the  debts,  &;c. 
Besides,  in  most  cases,  money  is  to  be  raised  to  pay  the  trustees' 
expenses  (jn). 

9.  Where  the  trust   is  for  payment    of  debts  generally,    a    pur- 

(«7)  Culpepper  v.  Aston,  2  Cha.  Ca.  22 1 .  227. 
See  Show.  313  ;  Spalding  v.  Shalmer,  1         (i)  Cotterell  v.  Hampson,  2  Yern.  5. 
Vem.  301 ;  Dunch  v.  Kent,  1  Vern.  260  ;  {j")  Repealed  and  re-enacted  bv  the 

Anon.  Mose.  96  ;  Abbot  v.  Gibbs,  1  Eq.  1  Will.  4,  c.  47. 

Ca.  Abr.  358,  pi.  2  ;    Elliott  r.  Merry-         (k)  Horn  v.  Horn,  2  Sim.  &  Stu.  448  ; 

man,  Barnard.  Kep.  Cha.   81 ;    Smith  v.  supra,  jjI.  o. 

Guyon,  1  Bro.  C.  C.  186,  and  the  cases         (l)  4  Myl.  &  Cra.  268,  per  Lord  Chan- 
cited  in  the  note  (I)  ;  and  see   1  Ves.  ceUor. 
215.  (w?)    Spalding    v.    Shalmer,    1    Vern. 

(A)  Llovd    f.  Baldwin,    1   Ves.    173.  301,  [2  Story  Eq.  Jur.  ^1131.] 
See   Binks   v.   Lord  Kokeby,  2  Madd. 

(1)  See  Gardner  v.  Gardner,  3  Mason,  178,  218  ;  Andrews  v.  Sparhawk,  13 
Pick.  401  ;  2  Story  Eq.  Jur.  ^U132;  post,  841,  note;  EUiot  v.  Merrj'man,  White 
&  Tudor  Lead.  Cas.  in  Eq.  (Am.  cd.)  [40]  [o9J  73  et  seq.  in  notes. 

(2)  It  is  said  to  be  weU.  settled,  that  a  purchaser  under  a  decree  of  a  court  has 
no  concern  with  the  disi^osition  which  the  court  may  make  of  the  piirchase  money, 
nor  can  his  right  as  a  purchaser  be  affected  by  any  misapplication  that  may  be 
made  of  it.  Coombs  v.  Jordan,  3  Bland.  284,  329  ;  Wilson  v.  Davisson,  2  Robin- 
son, 38o,  412;  Brown  v.  Wallace,  4  Gill  &  John.  479. 
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chaser  is  not  bound  to  see  to  the  appUcatinn  of  the  purchase- 
money,  although  he  has  notice  of  the  debts  ;  for  a  purchaser 
cannot  be  expected  to  see  to  the  due  observance  of  a  trust  so 
unhmited  and  undefined  (?«)(!). 

10.  Nor  is  a  purchaser  bound  to  see  the  money  applied,  where 
the  trust  is  for  payment  of  debts  generally,  and  also  for  payment 
of  legacies  (I)  ;  because,  to  hold  that  he  is  liable  to  see  the  legacies 
paid,  would  in  fact  involve  him  in  the  account  of  the  debts,  which 
must  be  first  paid  (o)(II)(2). 

*11.  And  for  the  same  reason  the  purchaser  is,  of  course,  not 
bound  to  see  that  only  so  much  of  the  estate  is  sold  as  is  neces- 
sary for  the  purposes  of  the  trust. 

12.  But  although  there  be  no  specification  of  the  debts,  yet  a 
purchaser,  it  is  said,  must  see  to  the  application  of  the  money 
where  there  has  been  a  decree  ;  as  that  reduces  it  to  as  much  cer- 
tainty as  a  schedule  of  the  debts.  In  such  cases,  therefore,  the 
purchaser  should  not  pay  to  the  trustees,  but  must  see  to  the  m 
application,  and  take  assignments  from  the  creditors:  otherwise  " 
he  should  apply  to  the  Court,  that  the  money  may  be  placed  in 
the  Bank  and  not  taken  out  without  notice  to  him  ;  the  reason  of 
which  is,  that  it  is  at  his  peril  (p).  It  is  now,  however,  the  pre- 
valing  opinion  that  the    purchaser  is  not,  in   such  a   case,  bound  to 

(n)  See  the  cases  cited  above,  and  (o)  Jebb  v.  Abbot,  and  Benyon  v.  Col- 
Humble  V.  Bill,  1  Eq.  Ca.  Abr.  3.38,  pi.  lins,  Butler's  n.  (1)  to  Co.  Litt.  290  b. 
4  ;  Ex  2)arfe  Turner,  9  Mod.  418  ;  Hard-  s.  12  ;  and  Rogers  v.  Skillicorne,  Ambl. 
wicke  y.  Mvnd,  1  Anstr.  109  ;  andWil-  188;  Walkers.  Flamstead,  2  Lord 
liamson  v.  Curtis,  3  Bro.  C.  C.  96  ;  Keny,  2d  part,  57. 
Barker  v.  Duke  of  Devon,  3  Mer.  310.  {p)  Lloyd ».  Baldwin,  1  Ves.  173. 

(I)  The  above  rule,  although  so  long  and  clearly  settled,  appears  to  have  been 
entirely  oA'erlooked  in  the  case  of  Omerod  r.  Hardman,  before  the  Duchy  Court, 
reported  in  -3  Ves.  jun.  722  ;  but  this  case  can  by  no  means  be  considered  as  an 
authority,  and  has  been  exjiressly  denied  by  Lord  Eldon.  See  6  Ves.  jun.  6.54,  n. 
Qh.  however,  whether  the  case  of  Omerod  v.  Hardman  was  not  thought  to  be 
within  the  principle  stated  in  pi.  13,  post. 

(II)  And  where  the  whole  money  has  been  raised,  the  heir  or  devisee  wUl  be 
entitled  to  the  estates  unsold,  and  the  creditors  or  legatees  will  have  no  remedy 
against  the  same  ;  because  the  estate  is  debtor  for  the  debts  and  legacies,  but  not 
for  the  faults  of  the  trustees.     Anon,  in  Dom.  Proc.  1  Salk.  153. 

(1)  Andrews  v.  Sparhawk,  13  Pick.  393  ;  Gardner  v.  Gardner,  3  Mason,  178 ; 
2  Story  Eq.  Jvir.  §  1130  ;  Wormley  v.  Wormley,  8  Wheaton,  421,  442,  443  ;  Lining 
V.  Peyton,  2  Desaus.  378  in  note. 

(2)  In  Andrews  c.  Sparhawk,  13  Pick.  393,  401,  Wilde  J.  said  :— "  It  has  been 
argiied  that  legacies  are  on  a  footing  with  scheduled  debts,  since  the  will  shows 
their  amount  and  to  whom  they  arc  payable.  But  debts  are  to  be  first  paid,  and 
until  they  are  paid,  the  application  of  the  purchase  money  cannot  be  made  to  the 
payment  of  the  legacies  ;  they  cannot  therefore  stand  on  a  better  footing  than 
debts  not  scheduled."  See  2  Story  Eq.  Jur.  §1132;  Grant  v.  Hook,  13  Serg.  & 
11.  259,  202;  Bunch  v.  Ihrie,  2  Ilawle,  392,  417- 
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see  to  the  application  of  the  money.     The   Court  takes  upon  itself 
the  application  of  the  money. 

13.  It  is  the  general  opinion  of  the  Profession,  that  where  the 
time  of  sale  is  arrived,  and  the  persons  entitled  to  the  money  are 
infants  or  unborn;  the  purchaser  is  not  bound  to  see  to  the  appli- 
cation of  llie  money  ;  because  he  would  otherwise  be  implicated  in 
a  trust,  which  hi  some  cases  might  be  of  long  duration.  This 
point  has  lately  been  so  decided  (9). 

14.  But  if  an  estate  is  charged  with  a  sum  of  money  for  an 
infant,  payable  at  his  majority,  and  there  is  no  direction  to  appro- 
priate the  money,  a  purchaser  cannot  safely  complete  his  purchase, 
although  the  money  be  invested  in  the  funds  as  a  security  for  the 
4)ayment  of  the  legacy  to  the  infant,  when  he  shall  become  enti- 
tled ;  for  if,  in  the  event,  the  fund  should  turn  out  deficient  for 
payment  of  the  infant's  legacy,  he  may  still  have  recourse  to  the 
estate  for  a  deficiency.  And  it  should  seem,  that  even  a  court 
of  equity  cannot,  in  a  case  of  this  nature,  bind  the  right  of  an 
infant  (r). 

15.  It  appears  to  be  thought  by  the  Profession,  that  although 
the  trusts  are  defined,  yet  that  payment  to  the  trustees  is  sufficient, 
wherever  the  money  is  not  merely  10  be  paid  over  to  third  per- 
sons, but  is  to  be  applied  upon  trusts  which  require  time  and  dis- 
cretion, as  where  the  trust  is  to  lay  out  the  money  in  the  purchase 
*of  estates  (1).  And  it  now  appears  that  this  point  was  decided  as  far 
back  as  in  1792  (5),  where  in  a  settlement  of  real  estates  with  a 
power  of  sale,  the  trustees  were  to  receive  the  purchase-money, 
and  to  lay  it  out  again  in  lands  to  the  uses  of  the  settlement,  and 
till  that  was  done  to  invest  it  in  government  funds,  &c.  It  was 
objected  that  a  good  title  could  not  be  made,  as  there  was  no 
clause  that  the  trustees'  receipts  should  be  good  discharges.  The 
Lord  Chancellor  said:  As  to  the  power  which  the  trustees  have  of 
giving  a  discharge,  it  is  true  that  w  hen  land  is  to  be  sold,  and  a 
particular  debt  is  to  be  paid  with  it,  the  purchaser  is  bound  to  see 
to  application  of  the  purchase-money.  But  in  cases  where  the 
application  is  to  a  payment  of  debts  generally,  or  to  a  general 
laying   out  of  the  mone}',  he   knew  of  no  case  which  lays  down,  or 

(7)  Sowarsby  v.  Lacy,   4  Madd.  U2;  401. 

Lavender    v.    Stanton,    G    Madd.    46  ;  {>•)  Dickenson  v.  Dickenson,  3  Bro.  C. 

Breedon  v.  Breedon,    1  Russ.    &   ^Myl.  C.  19. 

413  ;  Keon  v.  Magawly,  1  Dm.  &  AVar.  (.s)  Doran  v.  Wiltshire,  3  Swanst.  699. 

(1)  See  Lining  v.  Pevton,  2  Desaus.  375. 
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any  reasoning  in  any  case  which  goes  the  length  of  saying  that  a 
purchaser  is  so  bound  ;  and  therefore  he  conceived  that  the  receipt 
of  the  trustees  would  be  a  good  discharge  in  this  case. 

16.  In  a  recent  case,  where  the  trust  was  to  pay  the  money 
amongst  creditors,  who  should  come  in  within  eighteen  months, 
the  estate  was  sold  after  that  lime  had  elapsed,  and  Sir  William 
Grant,  Master  of  the  Rolls,  held,  that  the  receipt  of  the  trustees 
was  a  good  discharge  (J).  Tlie  deed,  he  observed,  very  clearly 
conferred  an  immediate  power  of  sale,  ''or  a  purpose  that  could  not 
be  immediately  defined,  viz.  to  pay  debts  which  could  not  be  ascer- 
tained until  a  future  and  distant  period.  It  was  impossible  to 
contend  that  the  trustees  might  not  have  sold  the  whole  property 
at  any  time  they  thought  fit,  after  the  execution  of  tbe  deed  ;  and 
yet  it  could  nut  be  ascertained,  until  the  end  of  eighteen  months, 
who  were  the  persons  among  whom  the  produce  of  the  sale  was  to 
be  distributed.  If  the  sale  might  take  place  at  a  time  when  the 
distribution  could  not  possibly  be  made,  it  must  have  been  intended 
that  the  trustees  should,  of  themselves,  be  able  to  give  a  discharge 
for  the  produce  ;  for  the  money  could  not  be  paid  to  any  otiier 
person  than  the  trustees.  It  is  not  material  that  the  objects  of  the 
trust  might  have  been  actually  ascertained  before  the  sale.  The 
deed  must  receive  its  construction  as  from  the  moment  of  its  exe- 
cution. According  to  the  frame  of  the  deed,  the  purchasers  were 
or  were  not  liable  to  see  to  the  application  of  the  money  ;  and  their  M 
liability  could  not  depend  upon  any  subsequent  event.  Another  * 
ground  relied  upon  in  this  case,  was,  that  the  creditors  were  parties 
to  the  deed,  and  it  was  clearly  intended  that  the  trustees  should 
receive  and  apply  the  money. 

*17.  So  where  the  trust  is  to  lay  out  the  money  in  the  funds,  fee. 
upon  trusts,  if  the  purchaser  see  it  invested  according  to  the  trust, 
and  procure  the  trustees  to  execute  a  declaration  of  trust,  he  is  in 
practice  considered  as  discharged  from  the  obligation  of  seeing  to 
the  further  application  of  the  money  (1).  Tliis  appears  to  have  been 
the  settled  practice  in  Mr  Booth's  time  ;  for  in  answer  to  a  ques- 
tion how  far  the  purchaser  was,  in  a  case  of  this  nature,  bound  to  see 
to  the  application  of  the  purchase-money,  he  said  he  was  of  opinion, 
that  all  that  would  be  incumbent  on  the  purchaser  to  see  done  in 
the  case,  would  be  to    see  that  the  trustees  did  invest  the  purchase- 

(i)  Balfour  r.  "Welland,  16  Yes.  jun  151. 

(1)  Sep  Linins;??.  Peyton,  2  Desaiis.  375. 
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money  in  their  own  names,  in  some  of  the  public  stocks  or  funds, 
or  on  government  securities  ;  and  in  such  case  the  purchaser  would 
not  be  answerable  for  any  non-application  (after  such  investment 
of  the  money)  of  any  monies  which  might  arise  by  the  dividends  or 
interest,  or  by  any  disposition  of  such  funds,  stocks  or  securities,  it 
not  being  possible  that  the  testator  should  expect  from  any  pur- 
chaser any  further  degree  of  care  or  circumspection  than  during 
the  time  that  the  transaction  for  the  purchase-money  was  carry- 
ing on ;  and  therefore  the  testator  must  be  supposed  to  place  his 
sole  confidence  in  the  trustees  ;  and  this,  he  added,  was  the  settled 
practice  in  such  cases,  and  li,e  had  often  advised  so  much  and  no 
more  to  be  done  ;  and  particularly  in  the  case  of  the  trustees  under 
the  Duchess  of  Marlborough's  will.  And  in  this  opinion  Mr.  Wil- 
braham  concurred  (ii). 

18.  The  same  rules  respecting  the  liability  of  a  purchaser  to 
see  to  the  application  of  the  purchase-money  appear  to  apply, 
whether  the  estate  be  devised  or  conveyed  to  trustees  to  sell  for 
payment  of  debts,  &;c.  or  whether  it  be  only  charged  with  the  debts  ; 
although  a  difference  of  opinion  has  prevailed  in  the  Profession  on 
this  point  (1). 

19.  In  a  case  in  Mosely  (v)  it  was  laid  down,  that  a  purchaser 
should  be  bound  to  see  to  the  application  of  the  purchase-money 
where  the  debts  were  only  charged  on  the  estate. 

20.  But  in  Elliott  v.  Merryman  (x),  the  Master  of  the  Rolls 
decreed  otherwise  ;  because,  if  the  contrary  rule  were  holden,  no 
estate  could  in  such  cases  be  sold,  except  through  the  medium  of 
the  Court  of  Chancery,  which  would  be  productive  of  the  greatest 
inconvenip.nce. 

21.  Lord  Camden  (?/)  appears  to  have  been  of  the  same  opinion  ; 
*and  in  a  late  case  (^z)  Lord  Eldon  said,  that  where  a  man,  by  a 
deed  or  will  charges  or  orders  an  estate  to  be  sold  for  payment  of 
debts  generally,  and  then  makes  specific  dispositions,  the  purchaser 
is  not  bound  to  see  to  the  application  of  the  purchase-money. 

22.  This  point  may  be  considered  as  settled  upon  principle  as 
well  as  authority.  For  although  a  mere  charge  is  no  legal  estate, 
but  only  that  declaration  of  intention  upon  which  a  court  of  equity 

(«)  See  2  vol.  Cas.  &  Opin.  lU.  41  ;  Ambl.  189,  marg. 

(0)  Anon.  Mose.  96  ;  and  see  New-  (i/)  See  Walker  v.  Smalwood,  Ambl. 
ell  V.  Ward,  Nels,  Cha.  Hep.  38.  G76. 

(x)  Barnard.  Rep.    Cha.   78  ;  2  Atk.         (z)  See  6  Ves.  jun.  G'A,  n. 

(1)  Sec  Andrews  v.  Sparhawk,  13  Pick.  401,  cited  post,  839  ;  Story  J.  in  Gard- 
ner V.  Gardner,  3  Mason,  178,  218,  219. 
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will  fasten,  and  by  virtue  of  which  they  will  draw  out  of  the  mass 
going  to  the  heir,  or  to  others,  that  quantum  of  interest  that  will 
be  sufficient  for  the  debts  (a)  ;  yet  it  is  as  much  a  trust,  as  a  direct 
conveyance  or  devise  to  trustees  for  the  same  purpose :  the  only 
difference  is,  that  in  the  case  of  a  charge,  the  trust  arises  by  the 
construction  of  equity ;  whereas  in  the  case  of  a  conveyance  or 
devise,  it  is  produced  by  the  express  declaration  of  the  party  ;  and 
when  the  trust  is  in  esse,  it  seems  wholly  immaterial  by  what  means 
it  has  arisen  (1). 

23.  In  a  late  case  (/»),  where  a  general  charge  of  the  real  estate 
with  debts  was  followed  by  a  devise  to  trustees  of  part  of  the  real 
estate  upon  a  certain  trust,  and  also  upon  trust  to  sell  upon  an 
event  which  had  not  happened,  the  trustees,  with  the  concurrence 
of  the  executors,  sold  this  real  estate  to  pay  debts  ;  and  it  was  held 
that  a  good  title  could  be  made  to  the  purchaser,  who  was  not 
bound  to  see  to  the  application  of  the  purchase-money,  or  to 
ascertain  that  there  was  a  deficiency  of  other  assets  first  applicable 
to  the  payment  of  the  debts ;  and  the  rule  provided  by  the 
statutes  (c)  for  payment  of  debts  where  there  is  no  charge,  was  held 
not  to  govern  a  case  where  there  is  such  a  charge. 

24.  And  where  an  estate  is  given  to  a  devisee,  he  paying  the 
debts,  so  that  the  words  are  sufficient  to  pass  the  fee,  a  purchaser 
from  the  devisee  cannot  be  affected  by  any  gift  over  of  the  estate, 
for  the  devisee  has  a  right  to  sell  to  pay  the  debts,  and  if  the  price 
of  the  estate  is  more  than  will  satisfy  the  debts,  the  remedy  of  the 
devisees  over  is  against  the  first  devisee,  and  not  against  the  pur- 
chaser (r/). 

25.  It  seems  hardly  necessary  to  remark,  that  where  lands  are 
charged  with   the  payment  of  annuities,  those   lands  will  be  liable 

(a)  See  Eailcr   v.  Ekins,  7  Tes.  jiin.  264. 

323.                      ■  (c)  47  Geo.  S,  c.  74  ;  3   &  4  Will.  4, 

{b)  Shaw  V.  Borrer,  1  Ivee.  559  ;  Ball  c.  104. 

V.  Harris,   2   Kee.  485  ;  4    Myl.  &  Cra.  (rf)  Dolton  v.  Hewen,  6  }\Iadcl.  9. 

(1)  In  Andrews  v.  Sparhawk,  13  Pick.  393,  401,  Mr.  Justice  Wilde  said:— "It 
has  been  argued  that  there  is  a  distinction  between  a  devise  of  an  estate  in  trust, 
to  be  sold,  and  an  estate  charged  in  a  trustee's  hands  for  the  payment  of  debts 
andlej'acies.  We  think  there  is  no  good  ground  for  this  distinction,  either  in 
principle  or  upon  authority.  In  both  cases  the  purchaser  would  be  subjected  to 
the  same  difficulty  and  hazard,  if  he  were  required  to  see  to  the  application  of  the 
purchase  money."  And  in  Gardner  v.  Gardner,  3  Mason,  178,  219,  220,  Mr. 
Justice  Story  said  : — "Looking  to  the  principle,  upon  which  the  general  doctrine 
is  founded,  I  am  not  able  to  perceive  any  material  difference  between  a  direct  trust 
to  pay  debts,  and  a  charge  upon  the  lands  for  the  same  purpose."  "  I  cannot  but 
think,  that  the  current  of  authority  and  the  analogy  of  the  law,  ought  to  lead  us 
to  a  rejection  of  any  such  distinction,  as  unsatisfactory  in  piincii^le  and  inconven- 
ient in  practice."     See  2  Story  Eq.  Jur.  ^^  1131. 
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in  the  hands  of  a  purchaser,  because  it  was  the  very  purpose  of 
making  the  lands  a  fund  for  that  payment,  that  it  should  be  a  con-> 
stant  and  subsisting  fund  (e).  But  it  is  otherwise  where  there  is 
also  a  charge  of  debts  (/")• 

26.  So  where  an  estate  is  devised,  subject  to  existing  charges, 
the  purchaser  must  of  course  see  the  charges  duly  paid. 

27.  But  if  the  sale  or  mortgage,  from  the  circumstances  of  the 
transaction,  afford  evidence  that  the  purchase-money  was  not  to  be 
applied  for  the  debts  or  legacies,  the  purchaser  or  mortgagee  will 
foe  liable  to  the  charge  (g-y 

28.  In  Johnson  v.  Kennett  (k),  the  estate  was  devised  to  the  son 
•in  fee,  stibject  to  the  debts,  an  annuity  to  the  widow  and  legacies 
to  the  daughters.  The  son  also  was  entitled  to  the  personal  estate. 
Two  or  three  years  after  the  testator's  death,  the  son  and  his  wife 
levied  a  fine  and  conveyed  the  estate  without  reference  to  the  debts 
and  legacies  to  uses  to  bar  dower.  The  son  then  sold  the  estate 
in  lots  to  several  purchasers.  The  conveyances  recited  the  will, 
the  conveyance  and  fine,  the  contract  to  sell,  and  an  agreement  to 
give  to  the  purchasers  a  bond  of  indemnity  against  the  legacies. 
The  deeds  did  not  recite  tliat  the  debts  were  paid.  In  some  of  the 
deeds  the  widow  joined  and  released  her  annuity  pro  (onto.  Each 
purchaser  had  a  bond  of  indemnity'  against  the  legacies,  in  which 
no  notice  was  taken  of  the  debts.  The  daughters  filed  a  bill  against 
the  purchasers  and  the  assignee  of  the  son.  The  bill  stated  that 
the  son  had  paid  the  debts,  and  that  the  legacies  were  unpaid. 
The  answers  did  not  deny  that  the  debts  had  been  paid,  and 
stated  the  belief  of  the  purchasers  that  the  legacies  were  unpaid. 
It  was  held  that  the  estates  were  still  charged  with  the  legacies  in 
the  hands  of  the  purchasers,  for  they  dealt  with  the  son,  not  as  a 
trustee  for  the  widow  and  daughters,  but  as  the  owner  of  the  estate, 
and  they  were  aware  that  the  legacies  were  unpaid,  and  did  not 
represent  that  tliey  were  told,  or  supposed  that  the  debts  were 
unpaid.  But  this  decision  was  reversed  upon  appeal,  upon  the 
ground  that  the  rule  applies  to  the  state  of  things  at  the  death  of 
the  testator,  and  if  the  debts  are  afterwards  paid,  and  the  legacies 

(e)  Elliot  f.  Mcvryman,  Barnard,  Ivcp.  4  Myl.  &   C'ra.  -126  ;  see  Page  i-.  Adam, 

Cha.  82.     See  Wynii  v.  Williams,  5  Yes.  4  J3eav.  269  ;  Forbes  v.  Peacock,  12  Sim. 

jun.  180  ;  but  qu,  where  there  is  also  a  528. 

charge  of  debts.  (h)  Y.  C.  10  Dec.  1833,  MS.;  S.  C.  6 

(/ )  Page  V.  Adams,  4  Beav.  2G9.  Sim.  384  ;  Braithwaite  v.  Britain,  1  Kee. 

(y)  Watkins  v.  Check,  2  Sim.  &  Stu.  206. 
lO'J  ;  see  Rogers  t\  Kogers,  G  Sim.  364 ; 
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alone  are  left  as  a  charge,  that  circumstance  does  not  vary  the 
general  rule  ;  and  in  the  particular  case  there  was  no  charge  in  the 
bill  that  the  purchasers  knew  that  the  debts  were  paid,  and  the 
taking  of  the  bonds  of  indemnity  was  held  to  be  unimportant  (i). 

*29.  And  this  has  been  followed  in  the  later  case  of  Eland  v. 
Eland  (k).  There  the  estate,  subject  to  debts,  and  to  an  annuity 
to  the  widow  and  legacies  to  infant  children,  was  devised  to  the 
eldest  son  in  fee,  with  the  personal  estate,  and  be  was  executor. 
During  the  infancy  of  the  legatees,  he  mortgaged  the  estate  to 
secure  sums  advanced  to  him,  and  he  covenanted  against  incum- 
brances, except  the  legacies  and  annuity.  It  was  decided  that  the 
mortgagee  was  entitled  to  hold  against  the  creditors,  who  were 
unpaid,  upon  the  general  rule,  and  it  was  treated,  although  nothing 
was  said  of  the  debts  in  the  mortgage  as  a  transaction  in  which  the 
son  was  raising  money  presently  to  pay  the  debts,  but  leaving  the 
estate  liable  to  the  annuity  and  to  the  legacies,  which  were  payable 
at  a  future  day.  The  argument  was,  that  as  the  mortgagee  was 
subject  to  the  legacies,  she  must  necessarily  be  liable  to  the  debts. 

30.  The  question  then  arose,  as  the  mortgagee  took  subject  to 
the  legacies,  whether  the  legatees  were  entitled  to  be  paid  in  pre- 
ference to  the  unpaid  creditors  ;  and  it  of  course  was  decided  that 
they  were  not,  but  that  the  money  received  was  to  be  applied  first 
in  payment  of  the  debts  and  then  of  the  legacies  (/). 

31.  These  are  the  distinctions  which,  according  to  the  books, 
appear  to  exist  in  regard  to  tlie  liability  of  a  purchaser  to  see  to 
the  application  of  money  arising  by  sale  of  estates  conveyed  or 
devised  to  trustees  upon  trust  to  sell ;  but  the  reader  must  be  ap- 
prised, that  an  opinion  has  been  entertained,  that  a  purcliaser  is 
in  no  case  bound  to  see  to  the  application  of  purchase-money, 
where  there  is  a  hand  appointed  to  receive  the  money.  And  it 
appears  that  Lord  Kenyon,  when  Master  of  the  Rolls,  inclined 
strongly  to  the  opinion,  although  he  made  no  decision,  that  trustees 
having  the  power  to  sell,  they  must  have  the  power  incident  to 
the  character,  viz.  the  power  to  give  a  discharge  (w). 

3'2.  And  Sir  William  Grant  observed,  that  he  thought  the  doc- 
trine upon  this  point  had  been  carried  farther  than  any  sound  equit- 
able principle  would  warrant.  Where,  he  added,  the  act  is  a  breach 
of  duty  in  the  trustee,  it  is  very  fit  that  those  who  deal  with  him 
should  be  affected  by  an    act  tending   to    defeat  the   trust  of  which 

(0  3  Myl.  &  Kee.  624,  {I)  1  Beav.  235  ;  4  Myl.  &  Cra.  420, 

(k)  1  Beav.  235 ;  Forbes  i\  Peacock,         («t)  See  4  Yes.  j«n.  dQ. 
12  Sim.  52S. 
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they  hav^e  notice  (I)  ;  but  where  the  sale  is  made  by  the  trustee  in 
performance  of  his  duty,  it  seems  extraordinary  that  he  should  not 
be  able  to  do  what  one  should  think  incidental  to  the  right  exercise 
of  his  power,  that  is,  to  give  a  valid  discharge  for  the  purchase- 
money.  But  it  was  not  necessary  to  determine  that  in  the  case 
before  him  (n). 

33.  Of  those  who  hold  that  a  purchaser  is  only  Hable  to  see  to 
the  application  of  the  money  where  there  is  not  a  hand  appointed 
to  receive  the  money,  and  the  trusts  of  the  money  are  defined,  Mr. 
Powell  is  the  only  one  whose  reasons  are  before  the  profession  (o). 
The  whole  of  Mr.  Powell's  argument  (I)  appears  to  have  been 
suggested  to  him,  and  indeed  depends  on  the  case  of  Cuthbert  v. 
■Baker.  For  throughout  the  many  cases  which  have  been  referred 
to  in  this  chapter,  the  decisions  have  invariably  been  pronounced 
on  the  distinction  between  a  limited  and  a  general  trust ;  and  in 
no  case  has  the  appointment  of  a  hand  to  receive  the  money  been 
considered  as  affecting  the  question,  any  further  than  that  it  at  one 
time  seems  to  have  been  thought,  that  in  every  case  of  a  mere 
charge  the  purchaser  was  bound  to  see  to  the  application  of  the 
money.  That  this  was  always  deemed  the  true  distinction,  is 
evinced  by  manuscript  and  printed  opinions  to  that  effect,  of  all 
the  most  leading  characters  in  the  Profession  of  the  last  and  pre- 
sent century.  So  Lord  Eldon,  in  condemning  the  doctrine  ad- 
vanced in  Omerod  v.  Hardman  (p),  did  not  say  it  was  wrong 
because  there  was  a  hand  appointed  to  receive  the  money  (which 
was  the  fact),  but  because  the  first  trust  was  for  payment  of  debts 
generally.     Lord  Redesdale,  however,  who    was  counsel  for  Baker, 

(m)  See  16  Yes.  jun.  156.  (p)  See  6  Ves.  jun.  654,  n.    et  supra, 

(0)  See  1  Mortg.  312--330,  4th  edition,     n.  (I)  to  pi.  10,  p.  835. 

(1)  See  the  3d  edition  of  Powell  on  Mortgages,  where  the  point  is  not  noticed. 

(1)  In  Garnet  v.  Macon,  6  Call,  309,  354  ;  Jackson  v.  Updegraffe,  1  Robinson, 
107,  120;  Potter  v.  Gardner,  12  Whoaton,  499,  502.  Mr.  Greenleaf  says  that  in 
the  United  States  the  English  doctrine,  in  regard  to  the  application  of  the 
purchase  money,  has  rarely  been  administered  except  in  cases  of  fraud  in  which 
the  purchaser  was  a  coadjutor ;  the  general  rule  here  being,  that  the  purchaser, 
who  in  good  faith  pays  the  purchase  money  to  the  person  authorized  to  sell,  is  not 
bound  to  look,  to  its  application ;  and  that  there  is  no  difference  in  this  respect 
between  lands  charged  in  the  hands  of  an  heir  or  devisee  with  the  payment  of 
debts,  and  lands  devised  to  a  trustee  to  be  sold  for  that  purpose.  1  Cruise  Dig. 
by  Mr.  Greenleaf,  Tit.  12,  Ch.  4,  ^36  note.  See  also  Elliot  v.  Merryman,  White 
&  Tudor  Lead.  Cas.  in  Equity,  (Am.  ed.)  40  et  seq.  and  notes  ;  Lining  v.  Peyton, 
2  Desaus.  375 ;  Redkeimer  v.  Pyron,  1  Spcers  Eq.  135  ;  Champlin  v.  Ilaight,  10 
Paige,  275 ;  S.  C.  7  Itill,  245  ;  Wormley  i\  Wormley,  8  Wheaton,  422,  442  ; 
Gardner  i\  Gardner,  3  Mason,  178,  215. 
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the  purchaser,  looked  at  the   decision    in  the  same    hght  with    Mr, 
Powell. 

34.  The  case  is  thus  stated  by  Mr.  Powell :. — A  made  his  will 
(q),  and  thereby  directed  that  all  his  personal  estate  (except  as 
therein  excepted)  should  be  applied,  as  far  as  the  same  would 
extend,  in  payment  of  debts,  legacies,  and  funeral  expenses,  and  of 
all  annuities  by  him  granted  ;  and  if  such  personal  estate  should 
not  be  sufficient  for  those  purposes,  then  it  was  his  further  will 
and  desire,  and  he  did  direct,  that  the  deficiency,  whatever  it 
might  be,  should  be  paid  and  made  good  out  of  his  real  estate 
(except  a  part  therein  mentioned,  which  he  did  not  intend  to  make 
subject  thereto),  and  which  real  estate  he  charged  with  the  pay- 
ment of  such  deficiency,  to  whose  hands  soever  the  same  came. 
And  so  subject  and  exempt,  he  gave,  devised,  Stc.  all  his  real 
and ,  personal  estate  in  the  following  manner ;  certain  parts  of  his 
estate  to  his  wife  in  fee  ;  and  as  to  the  manors,  messuages,  &c.  not 
given  to  his  wife  in  fee,  he  devised  them  to.  his  wife  for  life  ;  and, 
*after  her  decease,  he  gave  the  same  to  trustees,  in  trust  to  sell 
and  to  divide  and  to  distribute  the  money  which  should  arise  by 
such  sale  between  and  amongst  such  child  or  children  of  A  B, 
on  the  body  of  his  then  wife  begotten ;  and  such  children  of 
C  D  (I)  as  should  be  living  when  the  devise  to  the  trustees  should 
take  effect,  equally  share  and  share  alike,  to  take  per  capita,  and 
noX.  per  stirpes  :  if  but  one  such  child,  the  estate  to  be  transferred 
to  him,  and  not  to  be  sold.  The  wife  died.  One  trustee  died  in 
her  life-time.  The  surviving  trustee  sold  the  estate  by  auction. 
The  personal  estate  was  sufficient  to  discharge  the  debts :  the 
claimants  under  the  devise  to  children  were  seven  children  of  A  B, 
and  six  children  of  C  D  (II),  who  were  entitled  to  the  purchase- 
money  in  equal  shares.  One  of  the  children  of  C  D  was  in  the 
East  Indies,  and  two  were  infants.  The  purchaser  refused  to  com- 
plete his  purchase,  objecting  thereto  on  the  ground,  that  there 
being  no  proviso  in  the  will  to  exonerate  the  purchaser  from  seeing 
to  the  application  of  the  money,  the  purchaser  was  bound  to  know 
or  find  out  what  children  of  the  persons  in  that  behalf  named  were 

(5)  Mr.  P.  refers  to  4t]i   July    1790,     is  Lib.  lleg.  A.  1700,  ib.  442. 
Reg.  Lib.  4,  441  ;  the  correct  reference 

(I)  This  is  mis-stated,  for  the  money  was  given  to  such  of  the  children  of  three 
persons  as  should  be  living  at  the  time  when  the  devise  to  the  trustees  should  take 
effect. 

(II)  This  is  inaccurate.     There  were  seventeen  children  in  all, 
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living  at  the  testator's  wife's  death  ;  for  that  such  children  ought 
individually  to  execute  the  conveyance,  and  give  releases  for  their 
respective  claims  ;  and   that  one  being  in  the  East  Indies,  and  two 

k  being  infants,  could  not  join  in  such  conveyance.  But  the  decree 
was,  that  the  contract  should  be  carried  into  execution,  that  the 
infants'  shares  of  the  purchase-money  should  be  paid  to  the 
Accountant-general,  and  that  the  remainder  of  the  purchase-money 
should  be  paid  to  the  trustee.  The  decree  proceeded  to  direct  that 
all  proper  parties  should  join  in  the  proper  conveyances. 

35..  Mr.  Powell  observes,  that  this  decision,  though  not  final,  as 

:  it  still  left  room  for  an  application  to  the  Court  to  determine  who 
might  be  proper  parties  to  the  conveyance,  appeared  to  him  to  be 
conclusive  on  the  question,  whether  the  persons  beneficially  entitled 
are  necessary  parlies  ;  because  there  could  be  no  ground  to  con- 
sider those  persons  as  necessary  parties,  unless  it  were  to  discharge 
the  purchaser:  but  there  seemed  to  liim  to  be  no  power  in  the 
Court  to  compel  a  person  beneficially  interested  in  money  to  arise 
by  sale  of  land,  to  discharge  that  land,  unless  it  were  upon  paying 
or  securing  the  money  to  him.  But  the  Court,  by  directing  the 
payment  to  the  trustee,  had  done  that  which  rendered  a  direction 
*to  pay  to  the  cestui  que  trust  impossible.  It  will  be  seen  that  Mr. 
Powell's  argument  is  entirely  founded  on  the  order  to  pay  the 
remainder  of  the  purchase-money  to  the  trustee,  and  this  ground 
wholly  fails  him  ;  for  all  the  cestuis  que  trust  were  plaintiffs, 
and  the  prayer  of  the  bill  was,  that  the  infants''  shares  might  be 
invested,  and  that  the  remainder  of  the  purchase-money  might  be 
paid  to  the  trustee.  It  is  not  noticed  in  the  foregoing  state- 
ment of  the  case,  that  no  costs  were  given  ;  but  the  fact  is,  that 
the  purchaser  was  refused  his  costs,  and  that  circumstance  may 
perhaps  induce  a  conclusion,  that  the  construction  put  upon  the 
case  by  Mr.  Powell  is  correct.  But  it  is  conceived,  that  there 
is  a  ground  upon  which  the  decision  may  be  supported  without 
impeaching  the  settled  doctrine  on  this  subject.  The  trust  was 
for  such  of  the  children  of  three  persons  as  should  be  living  when 
the  estate  should  fall  into  possession,  and  it  was  strongly  insisted 
by  the  bill,  and,  it  is  apprehended,  with  great  reason,  that  the 
cestuis  que  trust  were  in  regard  to  the  purchaser  undefined  ;  and 
he  was  not  bound  lo  ascertain  or  inquire  how  many  there  were, 
and  who  they  were.  The  facts  of  the  case  were  such  as  to  tempt 
a  Judge  to  put  that  construction  on  the  trust  ;  there  were  seventeen 
children,  two  of  whom  were  infants,  and  another  was  in  the  East 
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Indies.  It  should  seem,  therefore,  that  there  is  a  solid  principle 
to  which  Lord  Thurlow's  decision  can  be  referred,  and,  conse- 
quently, a  purchaser  can  scarcely  be  advised  to  incur  the  risk  of 
paying  money  to  a  trustee,  on  the  authority  of  this  case,  in  oppo- 
sition to  the  former  decisions.  Perhaps  another  ground  remains 
upon  which  the  decision  might  have  been  made.  All  the  cestuis 
que  trust  of  age,  and  in  the  kingdom,  offered,  previously  to  the 
commencement  of  the  suit,  to  give  receipts  for  their  shares  :  the 
receipt  of  the  trustee  would  certainly  have  been  a  sufficient  dis- 
charge for  the  shares  of  the  infants,  and  also,  as  it  is  conceived, 
for  the  share  of  the  cestui  que  trust,  who  was  abroad.  And  in  this 
view  of  the  case  the  purchaser  was  clearly  liable  to  the  costs.  It 
would  be  difficult  to  maintain,  that  the  absence  of  a  cestui  que 
trust  in  a  foreign  country  should,  in  a  case  of  this  nature,  impede 
the  sale  of  the  estate.  Lord  Thurlow's  judgment  would  be  a  very 
desirable  present  to  the  Profession.  In  a  case  which  came  before 
the  same  Judge  a  few  years  before  that  of  Cuthbert  v.  Baker,  and 
which  I  learn  from  a  gentleman  who  has  seen  the  papers  relating 
to  the  estate,  is  correctly  reported,  the  estate  was  subjected  to  the 
payment  of  debts  generally  ;  and  he  said,  that  the  purchaser  was 
a  mere  stranger,  and  was  not  bound  to  look  to  the  application ; 
where  the  estate  is  to  be  sold,  and  a  specific  sum,  as  51. ,  to  be  paid 
*to  A,  the  purchaser  must  see  to  the  application{\)  ;  but  where  it  is  to 
be  sold  generally,  he  is  not  (r). 

36.  In  the  case  of  Currer  v.  Walkley,  reported  in  Mr.  Dickens's 
second  volume  (s),  which  was  also  before  Lord  Thurlow,  it  is  stated 
that  the  testator  had  devised  estates,  subject  to  particular  charges  : 
he  afterwards  entered  into  a  contract  for  sale  of  a  part  of  the 
estate  and  the  purchaser  paid  the  sum  of  600/.  as  a  deposit.  The 
bill  was  for  an  account  of  what  was  due  to  the  plaintiff  in  respect 
of  his  charge,  and  that  the  purchaser  might  pay  out  of  the  remain- 
der of  his  purchase-money  what  remained  due  to  the  plaintiff. 
Lord  Thurlow  is  reported  to  have  said,  that  if  an  estate  is  devised 
to  trustees  to  sell,  and  the  testator  afterwards  contracts  for  the 
sale  of  the  estate,  it  is  enough  for  the  purchaser  to  pay  the  pur- 
chase-money into  the  hands  of  the  trustees,  to  apply  it,  as  it  doth 
not  lie   with   him   to   see  it  applied  ;   but  if  the   estate  be    devised, 

(r)  Smiths.  Guvou,  17S3,    1  Eio.  C.         (s)  2  Dick.  649. 
C.  186. 


(1)  See  Downman  v.  Rust,  6  Ilandolph,  587  ;  James  v.  Bremar,  2  Desaus.  563. 
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subject    to    particular    charges,  it    is    incumbent    on   him    to  see  it 
applied  in  payment  of  those  particular  charges. 

37.  This  case  seemed  to  apply  to  the  point  under  discussion  ; 
but  no  reliance  could  be  placed  upon  it,  as  it  was  to  be  inferred 
from  the  report,  that  Lord  Thurlow  held,  that  a  devise  of  an  estate 

i  was  not  revoked  in  equity  by  a  subsequent  contract  for  sale  of  it — 
a  doctrine  which  it  was  difficult  to  suppose  could  have  fallen  from 
so  great  a   Judge. 

38.  The  case  is  stated  in  the  Registrar's  book  (^),  by  the  name  of 
Comer  v.  Walkley,  and  Mr  Dickens's  report  of  it  is  altogether  a 
mis-statement.  The  estate  was  originally  devised  to  trustees  upon 
trust,  to  sell  and  pay  debts  generally.  The  estate  was  subject  to 
an  annuity  at  the  death  of  the  testator.  The  trustee  sold  a  part 
of  the  estate  for  1-201.,  600/.  was  left  in  the  purchaser's  hand  as 
an  indemnity  against  the  annuity.  The  purchaser  afterwards  paid 
250/.,  part  of  the  600/.,  to  the  trustee.  By  several  conveyances, 
&-C.  the  estate  purchased  became  again  vested  in  trustees,  upon 
trust  to  sell  for  payment  of  debts  generally.  These  trustees  sold 
the  estate  to  Charles  Whittard,  who  objected  to  complete  the  con- 
tract without  the  concurrence  of  the  person  entitled  to  the  residue, 
then  unpaid  of  the  600/.  After  a  great  lapse  of  time  the  person 
entitled  to  the  residue  of  the  600/.  filed  a  bill  against  Whittard  and 
others  for  payment  of  it ;  and  Whittard  filed  another  bill  for  a  spe- 
cific performance,  which  was  accordingly  decreed  ;  and  the  proper 
accounts  were  directed  to  be  taken  in  the  first  cause.  VVhittard's 
costs  in  both  causes  were  allowed  to  him.  The  decision,  therefore, 
*appears  to  have  been,  that  the  600/.  was  a  lien  on  the  land.  The 
latter  part  of  Lord  Thurlow's  judgment,  reported  by  Dickens, 
clearly  referred  to  the  annuity,  which  was  a  subsisting  charge  on 
the  estate  at  the  testator's  death.  And  adverting  to  the  circum- 
stances of  the  case,  the  first  part  of  the  judgment  may,  perhaps, 
be  read  thus  :  If  an  estate  is  devised  to  trustees  to  sell,  and  the 
trustees  afterwards  contract  for  the  sale  of  the  estate,  it  is  enough 
for  the  purchaser  to  pay  the  purchase-money  into  the  hands  of  the 
trustees  to  apply  it,  as  it  doth  not  lie  with  him  to  see  it  applied. 
Now  this,  as  corrected,  seems  in  favor  of  the  opinion,  that  where 
a  hand  is  appointed  to  receive  the  money,  a  purchaser  is  not  bound 
to  see  to  the  application  of  the  purchase-money  ;  but  it  should  not 
be  forgotten,  that  this  observation  was  made  in  a  case  where  the 
trust  was  for  payment  of  debts  generally. 

(/■)  Reg.  Lib.  A.  1781,  ibl.  62o. 
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39.  The  power  to  give  a  receipt  appeared  to  be  set  at  rest  by  a 
late  statute  (m),  which  provided  tliat  the  bona  fide  payment  to,  and 
the  receipt  of  any  person  to  whom  any  money  should  be  payable 
upon  any  express  or  implied  trust,  or  for  any  limited  purpose,  or  of 
the  survivors  or  survivor  of  two  or  more  morto-aiiees  or  holders,  or 
the  executors  or  administrators  of  such  survivors,  or  their  or  his 
assigns,  should  effectually  discharge  the  person  paying  the  same 
from  seeing  to  the  application  or  being  answerable  for  the  mis- 
application thereof,  unless  the  contrary  should  be  expressly  de- 
clared by  the  instrument  creating  the  trust  or  security. 

40.  This  act  was  to  take  effect  from  the  31st  December  1844, 
and  was  not  to  extend  to  any  deed,  act,  or  thing,  executed  or  done, 
or  to  any  estate,  right,  or  interest  created  before  the  1st  of  January 
1845.  But  by  an  act  of  the  last  session  (x)  the  former  act  was 
in  the  respects  before  mentioned  repealed,  as  from  the  1st  of  Octo- 
ber 1845,  so  that  the  power  to  trustees  to  give  receipts  under  the 
act  extends  only  from  the  Lst  of  January  to  the  first  of  October 
1845.  These  measures  seem  to  show  what  the  rule  is  indepen- 
dently of  the  statutes,  and  that  it  was  thought  too  hazardous  a 
step  to   alter  it.  1 

41.  Where  the  trust  is  to  raise  so  much  money  as  the  personal 
estate  shall  prove  deficient  in  paying  the  debts,  or  debts  and 
legacies,  it  seems  formerly  to  have  been  doubted  whether  the  pur- 
chaser was  not  bound  to  ascertain  the  deficiency.  Mr.  Fearne 
thought  a  purchaser  was  bound  to  do  so  (y).  But  the  opinion  of 
the  Profession  is  certainly  otherwise  (z).  Indeed  a  direction  that 
*the  personal  estate  shall  be  first  applied,  only  expresses  the  rule  of 
equity,  where,  as  in  a  case  of  this  nature,  no  intention  appears  to 
exonerate  the  personalty  fiom  the  payment  of  the  debts  ;  and, 
therefore,  such  a  direction  cannot  be  deemed  material. 

72.  Where  a  mere  power  is  given  to  trustees  to  sell,  for  the  pur- 
pose of  raising  as  much  money  as  the  personal  estate  shall  prove 
deficient  in  paying  the  debts,  or  debts  and  legacies,  it  seems  that 
unless  the  personal  estate  be  actually  deficient,  the  power  does 
not  arise,  and  consequently  cannot  be  duly  executed.  This  was 
expressly  decided  in  the  case  of  Dike  v.  Ricks  (n),  where  it  was 
determined    by  Jones,  Croke   and    Barkeley,  Justices,  unanimously, 

((f)  7  &  8  Vict.  c.  713,  s.  10.  (a)  Cro.  Car.  33o  ;  Win.  Jones,  327  ; 

(.r)  8  &  9  Yict.  c.  100,  s    1.  1  Ho.  Abr.  329,  pi.  9  ;   3  Yin.  Abr.  419, 

(y)  Fearne's  Posthiima,  p.  121.  pi.  9;    see  Pierce  v.  Scott,    1   You.  & 

(;)  See  the  12t]i  section  of  Butler's  n.  Coll.  257. 
(1)  to  Co.  Litt.  209  b. 
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that  the  condition  was  a  precedent  condition,  and  that  the  perform- 
ance of  it  ought  to  be  sufficiently  averred,  otherwise  the  power 
would  not  authorise  a  sale ;  and  that  the  amount  of  the  debts,  and 
the  value  of  the  personal  estate,  ought  to  be  shown,  so  that  the 
Court  might  judge  whether  the  condition  was  performed  or  not ; 
and  also  that  so  much  only  of  the  estate  could  be  sold  as  was 
sufficient  for  payment  of  the  debts.  And  the  case  of  Culpepper  v. 
Aston  (6),  also  appears  to  be  an  authority,  that  in  such  a  case  a 
purchaser  is  bound  to  ascertain  the  deficiency  ;  for  in  that  case  the 
will  seems  to  have  given  a  mere  power  (c)  to  the  executors  to  raise 
as  much  money  as  the  personal  estate  should  fall  short  in  paying 
the  debts.  The  will  was  revoked  pro  tanio  by  a  subsequent  con- 
veyance creating  a  direct  trust  to  sell  and  pay  debts,  under  which 
it  seems  the  purchaser  bought ;  and  therefore  the  point  did  not 
call  for  a  decision.  But  it  was  resolved,  that  by  the  trust  [that  is, 
power,]  in  the  will  to  sell,  the  purchaser  did  purchase  at  his  own 
peril,  if  the  personal  estate  received  were  sufficient;  but  that  if 
the  trust  were  as  in  the  deed,  the  purchaser  was  safe. 

43.  The  reader  must  be  aware,  that  as  the  power  is  not  well 
executed,  unless  there  be  a  deficiency,  a  purchaser  must,  at  his 
peril,  ascertain  the  fact,  notwithstanding  that  the  trust  be  for  pay- 
ment of  debts  generally  ;  or  being  for -payment  of  particular  debts 
or  legacies,  the  common  clause,  that  the  trustees'  receipts  shall  be 
sufficient  discharges,  be  inserted  in  the  instrument  creating  the 
trust.  Wherever,  therefore,  a  power  of  this  nature  is  given,  and 
even  where  a  trust  for  such  purposes  is  raised,  it  seems  advisable, 
as  Mr.  Butler  remarks,  to  extend  this  clause  a  degree  farther,  by 
expressly  discharging  the  purchaser  or  mortgagee  from  the  obliga- 
tion of  inquiring,  whether  the  personal  estate  has  been  got  in  and 
*applied  ;  and  by  expressly  authorising  the  trustees  to  raise  any 
money  they  may  think  proper  by  sale  or  mortgage,  though  the 
personal  estate  be  not  actually  got  in  or  applied.  For  it  frequently 
happens,  that  the  getting  in  of  the  personal  estate  is  attended  with 
great  delay  and  difficulty  ;  during  which  the  real  estate  cannot 
perhaps  be  resorted  to.  This  will  be  obviated  efFectnally  by  in- 
serting a  clause  to  the  above  effect.  It  should,  however,  be  ac- 
companied with  a  further  direction,  that  so  much  of  the  personal 
estate,  and  the  money  raised    under  the  trust,  as   shall    remain  after 

(6)  See  2  Cha.  Ca.  221.  (c)  2  Cha.  Ca.  115. 
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answering  the  purposes  of  the  trust,  shall    be  laid  out    in  land,  to  be 
settled  on  the  devises  of  the  real  estates  (c?). 

44.  Where  a  purchaser  is  bound  to  see  the  money  applied 
according  to  the  trust,  and  the  trust  is  for  payment  of  debts,  or 
legacies,  he  must  see  the  money  actually  paid  to  the  creditors  or 
legatees. 

45.  In  cases  of  this  nature,  therefore,  each  creditor  or  legatee, 
upon  reciving  his  money,  should  give  as  many  receipts  as  there 
are  purchasers,  so  that  each  purchaser  may  have  one.  Or,  if  the 
creditors  or  legatees  are  but  few,  thejf  may  be  made  parties  to  the 
conveyances. 

46.  Another  mode  by  which  the  purchasers  may  be  secured  is, 
an  assignment  by  all  the  creditors  and  legatees  of  their  debts  and 
legacies  to  a  trustee,  with  a  declaration  that  his  receipts  shall  be 
sufficient  discharges  ;  and  then  the  trustee  can  be  made  a  party  to 
the  several  conveyances.  ■ 

47.  Sometimes  a  bill  is  filed  for  carrying  the  agreement  into 
execution,  when  the  purchase-money  is  of  course  directed  to  be 
paid  into  court ;  and  this  is  the  surest  mode,  because  the  money 
will  not  be  paid  out  of  court  without  the  knowledge  of  the  purchas- 
er. 

48.  Difficulties  at  times  arise  where  trust  money  is  lent  upon 
real  estate,  and  there  is  no  express  authority  to  the  trustees  to 
vary  the  securities  or  to  give  discharges  for  the  money,  but  such 
an  authority  must,  it  should  seem,  be  deemed  within  the  general 
power  of  such  trustees  from  the  necessity  of  the  case.  In  a  case 
recently  at  the  Rolls,  where  one  of  several  trustees  of  a  fund,  which 
was  directed  to  be  invested  upon  security  for  cestuis  que  trust 
without  any  further  direction,  lent  it  by  his  description  of  such 
trustee,  the  Master  of  the  Rolls  refused  to  compel  the  purchaser 
to  accept  the  title  upon  the  receipt  of  the  mortgagee-trustee  alone, 
although  he  expressed  an  opinion  that  the  payment  to  such  a 
trustee  was  not  a  breach  of  trust  (e).  lu  such  a  case  a  power  to 
*vary  the  securities,  or,  in  other  words,  to  receive  the  money  which 
the  mortgagor  has  a  right  to  pay  off,  must  exist  somewhere  ;  and 
where  can  it  exist  if  not  in  the  person  by  whom  the  advance  of  the 
money  was  made  ? 

49.  A  contract  for  sale,  as  we   have  seen,  converts  the  estate  in 

{d)  Butler's  n.  (1)  to  Co.  Litt.  200  b.     Reg.   Lib.  A.  1831,  fo.   1110  ;    the  bill 
(e)  Hanson  v.  Beverley,  17  Mar.  1832.     dismissed  with  costs. 
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equity  into  personality  (/")•  And  therefore,  if  an  estate  be  devised 
to  a  trustee  for  sale,  and  his  receipt  be  made  a  valid  discharge, 
and  afterwards  the  testator  himself  sell  the  estate,  his  executor 
would  be  the  right  hand  to  receive  the  money,  and  not  the  trustee, 
even  if  the  will  state  the  testators  intention  to  sell,  and  direct  the 
trustee  to  carry  into  execution  any  contract  l"or  sale  entered  into 
by  him  in  his  lifetime,  and  remaining  uncompleted  at  his  death — 
for  the  provision  in  the  will  as  to  the  receipts  of  the  trustee,  is  not 
applicable  to  a  case  in  which  the  testator  in  his  lifetime  made  the 
contract  for  sale  ;  and  it  was  not  competent  for  the  testator  to 
impose  fetters  on  the  performance  of  the  contract  he  had  entered 
into.  When  he  had  sold  any  part  of  his  estates,  the  receipt  clause, 
from  the  very  nature  of  the  case,  became  inapplicable  :  the  executor 
of  the  testator  then  became  the  proper  party  to  give  the  receipt  for 
the  purchase-money. 

50.  If  the  names  of  the  trustees  be  inserted  in  the  usual  clause, 
that  the  receipts  of  the  trustees  shall  be  discharges,  every  trustee 
who  has  accepted  the  trust  must  join  in  the  receipt  for  the  purchase- 
money,  although  he  may  have  released  the  estate  to  the  other 
trustees  (o^)  ;  because,  notwithstanding  that  he  release  the  legal 
estate  to  his  co-trustees,  he  cannot  delegate  the  personal  trust 
and  confidence  reposed  in  him  ;  for  the  rule  is,  delegatus  non  potest 
delegare  (1). 

51.  To  obviate  this  difficulty,  which  frequently  occurs,  it  might, 
perhaps,  be  advisable  (instead  of  naming  trustees  in  the  clause) 
to  say,  that  the  receipts  "of  the  trustees  or  trustee,  for  the  time 
being,  acting  in  the  execution  of  the  trusts  hereby  created,"  shall 
be  sufficient  discharges.  This  would  render  it  unnecessary  for  a 
trustee  who  had  released  the  estate  to  join  in  any  receipt : — there 
could  not  be  the  slightest  ground  to  contend,  that  any  personal 
trust  or  confidence  was  given  to  the  trustees  named  in  the  instru- 
ment creating  the  trust ;  and  therefore  the  receipt  of  the  trustees 
acting  in  the  trusts,  for  the  time  being,  would  satisfy  as  well  the 
words  as  the  spirit  of  the  clause  (^). 

52.  But  as  one  man  cannot  impose  a  trust  on  another  against 
*his  consent  (2),  a  trustee   who  has  refused  to  accept  the  trust,  and 

(/)  ^'<p}'a<  ch..  4,  s.  1 ;  Eaton  f.  Sanx-  Sec  post.  Small  v.  Marwood,  9  Barn.  & 
ter,  6  Sim.  517.  Cress.  307  ;  4  Mann.  &  Ryl.  181. 

{(/)  Crewe  v.  Dicken,  4  Ves.  jun.  97.         (A)  See  Co.  Litt.  113  a. 

(1)  See  Yandever's  Appeal,  8  Watts  &  Serg.  405. 

(2)  See  Maccubbin  v.  Cromwell,  7  Gill  &  John.  157. 
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actually  renounced,  need  not  join  in  any  receipts  ;  in  such  cases 
the  receipts  of  the  other  trustees  will  be  sufficient  discharges  (i). 
And  it  seems,  that  where  there  is  a  release  instead  of  a  disclaimer, 
yet  if  the  operation  of  the  act  is  disclaimer  the  release  must  be 
considered  as  a  disclaimer  (k).  This  of  course  cannot  apply  to 
any  case  where  the  trustee  has  acted  in  execution  of  the  trusts,  for 
the  estate  is  then  vested  in  him,  and  it  is  too  late  to  disclaim. 
The  disclaimer  may  be  by  deed  or,  it  should  seem,  by  parol  (/). 

53.  Where  an  estate  is  devised  or  conveyed  to  trustees  to  sell 
for  payment  of  debts  generally,  without  a  clause  that  their  receipts 
shall  be  discharges,  and  they  convey  to  a  third  person,  for  the 
purposes  of  the  trust,  sales  made  by  him  are  said  to  be  as  etfectual 
as  sales  made  by  the  trustees  themselves,  and  his  receipt  is  equally 
a  discharge  to  a  purchaser  (m). 

54.  Where  a  term  was  raised  to  secure  a  sum  of  money  for  A, 
and  he  assigned  the  money  to  B  by  way  of  mortgage,  and  the 
trustee  of  the  term  assigned  it  to  C,  to  raise  the  original  sum  by 
sale  or  mortgage,  and  to  pay  the  expenses  and  the  mortgage- 
money  and  interest,  and  the  residue  to  A  ;  and  in  case  default 
should  be  made  in  payment  of  the  mortgage-money,  1o  sell  the 
original  sum  and  term :  and  there  was  a  power  of  attorney 
from  A  io  B  to  receive  the  original  sum,  and  to  give  receipts  and 
releases  for  the  same  (I).  The  original  sum  was  paid  off  upon  a 
sale  of  the  inheritance,  and  it  was  held  that  a  receipt  given  under 
the  power  of  attorney  was  equivalent  to  a  receipt  given  under  the 
receipt  clause  ;  and  the  receipt  clause  was  not  held  applicable  to 
the  present  case,  where  the  money  for  which  receipts  were  to  be 
given  had  been  raised,  not  by  sale  or  mortgage  of  either  the 
original  sum  or  the  term,  but  by  a  sale  of  the  inheritance  of  the 
estate  (n). 

55.  Where  a  security  was  given  to  two  to  secure  sums  advanced 
by  them,  or  either  of  them,  yet  as  the  security  was  made  to  them 
jointly,    the    representative   of  the   survivor   was    held    capable    of 

(i)  See  Sir  William  Smith  v.  Wheeler,  Urch  v.  "Walker,  3  Myl.  &  Cra.  702. 

1    Ventr.    128 ;    Hawkins   v.    Kemp,   3  (l)  Doe  v.  Smvth,   6  Earn,   &   Cress. 

East,  410  ;  Adams  v.  Taunton,  5  Madd.  112;   9  Dowl.  &"Ry.  136. 

435.  {77i)  Hardwicke  v.  Mynd,  1  Anstr.  109. 

(A)Niclo9oni'.  Wordsworth,  2  S't^-anst.  See  Lord  Braybroke  i-.    Inskip,  8  Ves, 

365  ;  Townson  v.  Tickell,  3  Barn.  &  Aid.  jun.  417  ;  sed  qu, 

31 ;   Bingham  v.    Clanmorris,    2   MoU.  («)  Brasier  v.  Hudson,  9  Sim.  1. 
253  ;  Begbiet;.  Crook,  2  Bing.  N.  C.  70  ; 


(I)  There  was  an  assignment,  but  the  same  question  arose  upon  that  deed. 
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*2fivin2   a  discharo;e   tor  the  whole,  as  he   was  a  trustee  for  the  one 
who  died  first  (o). 

56.  If  an  estate  is  vested  in  trustees  to  sell,  with  power  to  give 
receipts,  but  no  power  is  added  to  appoint  new  trustees,  and  upon 
a  bill  filed,  the  Court  appoints  new  trustees,  they  can  give  a  valid 
discharge  ;  for  the  effect  of  the  conveyance  to  the  new  trustees  is 
to  bind  the  legal  estate,  and  the  decree  of  the  Court  binds  the 
equity ;  so  that  the  new  trustees  have  the  same  power  to  give 
receipts  as  the  original  trustees  had  (p);  or,  in  other  words,  are 
enabled  to  act  in  their  place. 

57.  Purchasers  frequently  run  considerable  risk  in  paying  the 
purchase-money  to  the  agent  or  solicitor  of  the  seller  upon  the 
delivery  of  the  conveyance  ;  of  course,  if  the  agent  is  duly  author- 
ised to  receive  it,  there  will  be  no  risk  (1)  ;  but  that  is  often  not  the 
case,  and  particularly  where  sales  are  made  by  trustees,  who  are 
all  bound  to  join  in  the  receipt,  and  who  might  not  be  justified  in 
allowing  their  solicitor  to  receive  the  purchase-money,  being  trust- 
money.  In  one  case  where  there  were  several  sets  of  trustees 
entitled  to  the  property  in  shares,  as  it  was  impossible  that  they 
should  be  got  together  to  receive  the  money,  an  accoimt  was 
opened  for  each  set  of  trustee?  at  a  banker's  with  wliose  respon- 
sibility the  purchaser  was  satisfied,  and  the  share  of  the  purchase- 
money  belonging  to  each  set  was  paid  in  by  the  purchaser  to  their 
account  and  by  their  direction.  This  was  considered  by  the  writer 
to  be  as  safe  a  plan  as  could  be  devised. 

58.  A  purchaser  should  not  pay  his  purchase-money  upon  a 
personal  undertaking  of  the  seller's  solicitor  to  do  certain  acts  to 
establish  the  title,  as  he  may  find  much  difficulty  in  enforcing  the 
undertaking  (q). 

(0)  S.  C. ;  see  the  clauses  in  the  deed,  (p)  Draj'son  v.  Pocock,  4  Sim.  283. 
p.  3 ;  see  7  &  8  Vict.  c.  76  ;  8  &  9  Vict.         (r^)  Poart  v.  Bushell,  2  Him.  38. 

c.  106,  supra. 

(1)  An  attorney,  who  has  authority  to  make  contracts  for  the  sale  of  land  or  to 
convey  land  for  cash,  has  a  power  to  receive  the  purchase  money,  or  so  much 
thereof,  as  is  to  be  paid  in  hand,  on  the  sale,  as  an  incident  to  the  power  to  sell. 
Story,  Agency,  f58  ;  Peck  v.  Harriott,  6  Serg.  &  R.  149 ;  Yarby  v.  Grisby,  9 
Leigh,  387  :  i)unlap's  Paley's  Agency,  191  in  note. 

[*85]1 


318  OF    SEEING    TO    THE    APPLICATION 


*SECTION  11. 


OF    THE    LIABILITY    IN    REGARD    TO    LEASEHOLD     ESTATES. 


1.  Purchaser  of  personality  not  liable. 

2.  Humble  v.  Bill. 

3.  Ewer  v.   Corbet. 

4.  Sale  for  private  debt  of  executor  not 

valid. 

8.  M'Lcod  V.  Drummond. 

9.  Sale  at  undervalue,  or  icith  notice   of 

debts  paid. 


10.  Fraud  and  covin. 

11.  Delay  by  legatee. 

12.  Contingent     interest   no    excuse    for 

delay. 

13.  Charge     upori    t^'^''^^'^'^^"'^    part     not 

protected. 

14.  Langly  v.  Lord  Oxford. 

15.  Executor  also    legatee  of  the   chattel. 


1.  We  have  already  seen,  that  however  leasehold  estates  may  be 
bequeathed,  they  must  go  to  the  executors,  to  be  applied,  in  the 
first  place,  in  a  due  course  of  administration,  which  is  tantamount 
to  a  bequest  for  payment  of  debts  generally.  And,  therefore,  in 
analogy  to  the  decisions  upon  devises  of  real  estates  for  a  similar 
purpose,  it  is  settled,  that  a  purchaser  of  personality  shall  in  no 
case  be  bound  to  see  to  the  application  of  the  purchase-money 
where  he  purchases  bona  fide,  and  without  notice  that  there  are 
no  debts  (o)  (1). 

{a)  Elliott'.  Merryinan,  Barnard.  Kep.     name  of  Mutts  u.  Kancie  ;  and  Nurton 
Cha.  78;2Atk. -11.    See  Watts  y.  Kan-     y.  Nurton,  j6irf. 
cy,  Toth.  141  ;  S.    C.    ibid  Til,   by  the 

(1)  See  1  Story  Eq.  Jur.  §422,  §578  ;  2  Story  Eq.  Jur.  §1128,  §1129.  In  Field 
V.  Schieffelin,  7  John.  Ch.  150,  160,  Mr.  Chancellor  Kent,  after  a  review  of  the 
English  cases  concluded  as  follows  :  "They  all  agree  in  this,  that  the  purchaser  is 
safe,  if  he  is  no  party  to  any  fraud  in  the  executor  and  has  no  knowledge  or 
proof  that  the  executor  intended  to  misapply  the  jjrocceds,  or  was,  in  fact,  by  the 
very  transaction,  applying  them  to  the  extinguishing  of  his  own  private  debt. 
The  great  difficulty  has  been,  to  determine  how  far  the  purchaser  dealt  at  his  peril, 
when  he  knew  from  the  very  face  of  the  proceeding,  that  the  executor  was  apply- 
ing the  assets  to  his  own  private  purposes,  as  the  payment  of  his  own  debt.  The 
later  and  better  doctrine  iS;  that  in  such  a  case  he  does  buy  at  his  peril ;  but  that 
if  he  has  no  such  proof  or  knowledge,  he  is  not  bound  to  inquire  into  the  state  of 
the  trust,  because  he  has  no  means  to  support  the  inc^uii-y,  and  he  may  safely 
repose  on  the  general  presumption  that  the  executor  is  in  the  due  exercise  of  his 
trust.  The  reasonableness  and  propriety  of  the  application  of  this  doctrine,  res- 
pecting the  assets  of  executors,  to  the  case  of  guardians  of  the  personal  estates 
of  infants,  appears  to  be  very  ap])arent,  provided  it  be  once  admitted  that  the 
guardian  has  a  power  of  disposition  of  the  personal  estate,  and  may  exercise  it  in 
his  discretion,  for  the  benefit  of  the  infant." 
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2.  This  principle  was  adhered  to  in  the  case  of  Humble  v.  Bill  (b), 
before  Su*  Nathan  Wright,  where  a  man  bequeathed  a  specific  part 
of  his  personality  upon  trust  to  raise  a  sum  of  money  for  his  daugh- 
ter, and  the  executors  mortgaged  it,  pretending  want  of  assets. 
The  decision  was,  however,  reversed  in  the  House  of  Lords  (c)  ; 
but  the  reversal  is  generally  supposed  to  have  proceeded  from 
proof  of  fraud,  and  has  not  been  attended  to  in  subsequent  cases. 

3.  Thus,  in  Ewer  v.  Corbet  (r/),  it  was  expressly  liolden,  that  a 
term  being  bequeathed  to  A,  did  not  prevent  the  executors  from 
selling  it ;  and  that  notice  of  the  devise  was  nothing,  as  every 
person  buying  of  an  executor  necessarily  must  liave  such  notice. 
And  the  Master  of  the  Rolls  said,  he  remembered  it  to  have  been 
*once  ruled,  that  an  executor  could  not  make  a  good  title  to  a 
term  to  a  purchaser,  and  that  was  in  the  case  of  Bill  v.  Humble  ; 
but  since  that  he  .took  it  to  have  been  resolved,  and  with  great 
reason,  that  an  executor,  where  there  were  debts,  might  sell  a 
term  (1),  and  the  devisee  of  the  term  had  no  other  remedy  but 
against  the  executor  to  recover  the  value  thereof,  if  there  were 
sufficient  assets  for  the  payment  of  debts. 

4.  This  doctrine  has  been  carried  so  far,  that  a  sale  in  satis- 
faction of  a  private  debt  of  the  executor  has  been   holden  good  (e). 

5.  But  in  the  first  authority  on  this  head  (./"),  it  appears  that 
the  testator  had  been  dead  two  years  before  the  assignment, 
although  that  circumstance  is  not  mentioned  in  the  report  (o-)  ; 
and  it  might,  therefore,  be  supposed,  that  the  executor  might  in 
that  case  have  entitled  himself  to  the  term,  on  account  of  advances 
made  by  him  in  his  trust  (A)  ;  and  it  also  appears  that  he  was  sole 
residuary  legatee  (i).  On  the  former  ground  alone,  the  decision 
perhaps  cannot  be  supported  ;   for  Lord  Thurlow  decided  differently 

(6)  2  Vern.  Ui ;   1  Eq.  Ca.  Abr.  358.  (e)  Nugent   v.   Gifford,   1  Atk.  463  ; 

pi.  4.  Mead  v.  Lord  Orrery,  3  Atk.  235  ;  and 

(c)  See   Savage   r.   Humble,    1  Bro.  see  Itbell  v.  Beaue,  1  Yes.  215. 
P.  C.  71  ;  and  see  17  Ves.  jun.  160,  161,  (/)  Nugent  v.  Gifford. 

(d)  2  P.  Wms.  U8  ;  and  .see  Burling  v.  (-7)  See  4  Bro.  C.  C.  136. 
Stonnard,  2  P.    Wms.  loO  ;  Andrew  v.  (h)  See  7  Ves.  jun.  167. 
"Wrigley,    4   Bro.    C.    C.   137;  Dicken-  («)  See  17  Ves.  jun.  163. 
Bon  V.  Lockyer,  4  Ves.  jun.  30. 

(1)  See  on  the  subject  of  the  transfer  of  assets  by  executors,  Andrew  v.  Wrig- 
lev,  4  Bro.  C.  C.  (Perkins's  ed.)  12.5,  138  in  note;  Hill  v.  Simpson,  4  Sumner's 
Vesey  jr.  152,  notes  (a)  (b)  &  (c)  ;  1  Story  Eq.  Jur.  ^  422,  §  423,  §  424  ;  2  Williams 
Ex.  (2d  Am.  ed.)  671  et  seq.  and  notes,  674  note  (1)  ;  Allender  r.  Ritson,  2  Gill 
&  John.  86;  Ram  on  Assets,  491,  492;  Rayner  v.  Pearsall,  3  John.  Ch.  578  ; 
Knight  V.  Yarborough,  4  Randolph,  566  ;  M'Alister  v.  Montgomery,  3  Hayw.  94. 
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in  a  case  nearly  similar,  although  between  three  and  four  years  had 
elapsed  from  the  death  of  the  testator  to  the  transaction  (k). 

6.  With  respect  to  the  second  authority  on  this  head  (I),  Lord 
Kenyon  expressly  dissented  from  it  in  the  case  of  Bonney  v. 
Ridgard  (m)  ;  and  in  a  late  case  (w),  where  an  executor,  shortly 
after  the  decease  of  his  testatrix,  transferred  stock,  part  of  her 
estate,  to  his  bankers,  to  secure  a  debt  due  from  him,  and  future 
advances,  the  bankers  swore  that  they  did  not  know  or  suspect, 
that  the  funds  were  not  the  proj)erty  of  the  executor,  either  as 
executor  or  devisee  ;  and  it  appeared  in  evidence,  that  he  repre- 
sented himself  as  absolutely  entitled  to  them,  under  the  will,  sub- 
ject to  a  trifling  annuity,  and  a  few  small  legacies  ;  although  no 
fraud  was  proved,  yet  as  gross  negligence  appeared  in  the  bankers 
not  inspecting  the  will,  the  funds  were  holden  to  be  liable  to  the 
legacies  given  by  the  will. 

7.  It  seems  clear,  therefore,  that  an  executor  cannot  now  dispose 
of  his  testator's  property,  as  a  security  for,  or  in  payment  or  satis- 
faction of  his  own  debts  (1). 

*8.  In  a  late  case,  however,  where  a  considerable  time  after  the 
death  of  the  testator,  part  of  the  assets  were  pledged  with  bankers 
as  a  security  for  monies  advanced  at  the  time,  and  future  advances 
to  the  two  acting  executors  ;  a  bill  filed  by  co-executors,  who  had 
not  acted  in  the  affairs  of  the  testator,  for  delivery  up  of  the  assets, 
was  dismissed,  but  without  deciding  what  the  equity  would  be  if 
the  title  was  nothing  more  than  deposit,  and  the  bill  had  been  filed 
by  a  legatee  (o). 

9.  If  the  executor  sell  at  an  undervalue,  or  to  one  who  has 
notice  that  there  are  no  debts,  or  that  all  the  debts  are  paid  (p), 
or  if  there  be  any  express  or  implied  fraud  or  collusion  between  the 
executor  and  purchaser,  the  sale  cannot  be  supported  (^q)  (2). 

(k)  Scott  V.  Tyler,  2  Dick.  724  :  2  Bro.  Boatwright,  1  Russ.  549. 
C.  C.  431  ;  and  see  17  Ves.  jun.  164.  (o)   M'Leod  v.  Drummond,    14  Ves. 

(?)  Meade  «.  Lord  Orrery.  I'un.    353;   17  Ves.  jun.   152;    and  see 

(m)  2  Bro.   C.  C.  433 ;  4  Bro.  C.  C.  Farr  v.   Newman,  4  Term   Rep.   621 ; 

130  ;  7  Ves.   jun.    167,    cited  ;  and   see  Keane  v.  Roberts,  4  Madd.  332. 
Andrew  v.  Wrigley,  4  Bro.  C.  C.  125.  (p)    See  Ewer  v.  Corbet,  2  F.  Wms. 

(m)  Hill  V.  vSimpson,  7  Ves.  jiin.  152  ;  148. 
and  see   Lowther  v.   Lowtlicr,  13  Ves.         (y)  Cranes.  Drake,  2  Vern.  616  ;  Vin. 

jun.  65  ;   17  Ves.  jun.  169  ;  Cubbidge  «.  43,  pi.  13  ;     18  Vin.    121,  pi.    11,    side 

(1)  See  Field  v.  Schieffelin,  7  John.  Ch.  150,  157,  158  ;  Petrie  v.  Clark,  11  Scrg. 
&  Rawle,  377,  385  ;  2  WiUiaras  Ex.  (2d  Am.  ed.)  672,  674 ;  Graff  v.  Castleman, 
6  Randolph,  195  ;  Dadson  v.  Simpson,  2  ib.  294. 

(2)  2  Story  Eq.  Jur.  §1129;  Field  v.  Schieffelin,  7  John.  Ch.  150,  155,  156; 
Petrie  v.  Clarke,  11  Serg.  &  Rawle,  377,  385. 
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10.  Fraud  and  covin  will  vitiate  any  transaction,  and  turn  it  to 
a  mere  colour.  If  one  concerts  with  an  executor  or  legatee,  by- 
obtaining  the  testator's  effects  at  a  nominal  price,  or  at  a  fraudu- 
lent undervalue,  or  by  applying  the  real  value  to  the  purchase  of 
other  subjects  for  his  own  behoof,  or  in  extinguishing  the  private 
debt  of  the  executor,  or  in  any  other  manner  (which  Lord  Eldon 
has  said,  are  very  material  words)  (r),  contrary  to  the  duty  of  office 
of  executor,  such  concert  will  involve  the  seeming  purchaser,  and 
make  him  liable  for  the  full  value  (s). 

11.  But  if  the  legatee  permit  a  long  time  to  elapse  without 
asserting  his  claim,  and  there  are  several  mesne  purchasers,  equity 
will  not  set  aside  the  sale,  although  there  are  suspicious  circum- 
stances of  fraud  (t). 

12.  And  although  the  legatee  has  only^  a  contingent  interest, 
yet  that  will  be  no  excuse  for  delay  (u) ;  because  he  has  such  an 
interest  as  will  entitle  him  to  know  what  debts  the  testator  owed, 
and  what  part  of  his  estate  has  been  applied  to  the  payment  of 
them.  And  in  Howorth  v.  Powell,  it  was  laid  down  by  Lord 
Keeper  Henley,  that  a  party  having  a  claim  in  remainder  to  an 
estate,  though  not  to  the  possession,  if  he  sees  the  possession 
wrongfully  usurped,  ought  to  file  his  bill  for  relief  before  his  right 
*to  possession  accrues  :  for  otherwise  he  stands  by  and  countenances 
the  possessor  in  his  exercise  of  acts  of  ownership  (x). 

13.  It  remains  to  observe,  that  Lord  Hardwicke  thought  (?/) 
the  reversal  of  the  case  of  Humble  v.  Bill  (z)  might  be  proper, 
because  the  charge  was  upon  a  particular  part  of  the  estate  :  he 
did  not,  however,  mean  to  impugn  the  general  doctrine,  which  he 
frequently  admitted,  and  indeed  carried  farther  than  any  other 
Judge. 

14.  This  distinction  Lord  Hardwicke  appears  to  have  been  in- 
clined to  follow  in  a  case  (a)  where  a  specific  legatee  of  a  mortgage 

notes  ;  Bonney  v.  Ridgard,  2  Bro.  C.  C.  (x)  Cli.  T.  T.  1758,  MS.  ;  1  Eden,  351, 

438,  cited ;  Nugent  v.   Gifibid,    1  Atk.  nom.  Ilowarth  v.  Deem  ;  but   see  the 

463;  andsce  Gilb.  Eq.  Rep.  113  ;  Free.  Earl  of  Bandon  v.   Becker,  3   Clark   & 

Cha.   434  ;    Whale  v.   Booth,  4   Term.  Fin.  479. 

Rep.  625,  n.  (y)  See  Mead  v.  Lord  Orrerv,  3  Atk. 

(»•)  17  Ves.  jun.  167.  241  ;  and  see  17  Yes.  jun.  161,'  162. 

(«)  rer  Lord  Thurlow,  2  Dick.  725  ;  (r)  Supra,  p.  852. 

and  see  1  Burr.  475.  (a)  Langley  v.  Earl  of  Oxford,  Ambl. 

(C)  Bonney  v.  Ridgard,  2  Bro.  C.  C.  17  ;  [More   fully  stated  in  Mr.  Iloven- 

438;  17  Ves.  jun.  97,  cited;  and  see  17  den's   note   to  Taylor    i-.   Hawkins,    8 

Yes.  jun.  165;  Scott  w.  Dunbar,  1  Moll.  Sumner's  Yesey.  jr.  209,  213.]  and  see 

442.  Elliott  V.  Merryman,  Barnard.  Ch.  Rep, 

(m)  Andrew  v.  Wrigley,  4  Bro.  C.  C.  78  ;  and  Andrew  v.  Wriglev,  4  Bro.  C. 

125.  C.  125. 
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brought  a  bill  to  foreclose  against  the  representative  of  the  mort- 
gagor, who  pleaded  an  account  settled  between  him  and  the 
executor  of  the  mortgagee,  and  a  release.  For  he  thought  the 
devisee  had  a  specific  lien  on  the  estate,  and  as  the  mortgagor  had 
notice  of  the  bequest  he  was  bound  by  it.  And  he  was  inclined 
to  over-rule  the  plea  of  the  release  ;  but  the  case  of  Ewer  v.  Cor- 
bet (b)  being  cited,  it  was  ordered  to  stand  for  an  answer,  with 
liberty  to  except.  The  case  was  afterwards  debated  on  several 
days,  and  the  Chancellor  ultimately  determined,  that  the  plaintiff 
had  not  equity  sufficient  to  support  his  bill,  and  accordingly  dis- 
missed it,  but  without  costs  (c). 

15.  Upon  principle,  as  well  as  upon  the  authority  of  Langley 
and  Lord  Oxford,  the  better  opinion  clearly  is,  that  a  particular 
chattel  specifically  bequeathed  may  be  purchased  from  an  executor, 
but  certainly,  in  some  cases,  such  a  purchase  could  not  be  recom- 
mended without  the  concurrence  of  the  legatee,  because,  indepen- 
dently of  the  general  question,  the  executor  may  have  assented  to 
the  bequest  (c?)  ;  but  this  difficulty  is  not  likely  to  arise  where  the 
sale  is  recently  after  the  death,  or  the  possession  accompanies  the 
purchase.  i 

16.  But  of  course  this  question  cannot  arise  where  the  specific 
legatee  of  the  chattel  is  also  executor  (e). 

(b)  Sup7-a,  p.  852.  (e)  Taylor  v,  Hawkins,   8  Yes.   jun. 

(c)  See  Keg.  Lib.  B.  1747,  fol.  300.         209  ;     Attorney-general    v.    Potter,   5 
(rf)   See  Thomlinson  v.  Smith,   Rep.     Beav.  164. 

temp.  Finch,  378. 
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*CHAPTER  XVIII. 

f      OP    THE     vendor's     lien    ON     THE     ESTATE     FOR     THE     PURCHASE- 
MONEY    UNPAID. 


*SECTION  I. 

OF    THE    LIEN  :      AND     THE     DISCHARGE     OF     IT    BY     TAKING     OTHER 

SECURITIES. 


1.  Vendo7''s  lien> 

2.  Purchaser  s  lien. 

3.  6.   Vendor  s  lien,  although  agreement 

for  bond  during  the  seller's  life : 
Winter  v.  Lord  Anson. 

4.  No  lien  where  conveyance  in  consid- 

eration of  covenants :  Clarke  v. 
Royle. 

6,  7.  Clarke  v.  Royh  not  overruled. 

6.  Observations  on  Sir  J.  Leach's  decis- 
ion in  Winter  V.  Lord  Anson. 

8.  Mortgage  to  third  person  with  seller's 

consent :  no  lien. 

9.  Bonds  with  sureties. 

10.  Covenant   by  purchaser   and  stcrety, 

and  co?isent  required  to  re-sale. 

11.  Conveyance  for  bond ;  no  lien :  Par- 

rott  v.  Sweetla7id. 

12.  Intention  not  important. 

13.  Money  to  be  paid  after  I'e-sale :  no  lien, 

15.  hidependent  security  :  no  lien. 

16.  As  \q)07i  stock. 

17.  Mortgage   of   another    estate^    or   of 

estate  sold  for  part. 

18.  Lord  Eldon's  observations  thereon. 

19.  A    bond    and   Mortgage   of  part  of 


estate :  no  lien, 
28.  Bond  or  note  does  not  destroy  lien. 
Fawell  V.  Heelis  contra. 
Overruled. 

Bills  of  exchange  do  not  destroy  lien. 
Effect  of  a  covenant. 
A.nnuity,  the  price,  whether  bond  of 

or  7iote,  excludes  the  lien. 
Mack7'eth  v.  Sy/nmons. 
Lo7'd  Eldon's  opinion  on  the  lata. 
Observations  upo7i  it. 
Comer  V.  Walkley. 

38.    Tardiff  v.    Scr7igha7i,  7tot   over- 
ruled. 
Lien   may    exist  although     no    part 

paid. 
Part    left    with    07ie    trustee    w/iere 

several  sell. 
Lien  of  trustees  07i  7icto  pu7'chase  by 

tetiant  for  life. 
Lien  for  part  and  7ione  for  rest. 
Set-off  against  assigtiees. 
Actio7i  and  suit  by  the  seller  at  the 

sanie  ti)/ie  invalid. 
Declaration  to  prcvoit  lie7i. 


1.  Where  a  vendor  delivers  possession  of  an  estate  to  a  pur- 
chaser, without  receiving  the  purchase-money,  equity,  whether  the 
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estate  be  (a)  (I)  or  be  not  (b)  (1)  conveyed,  and  although  there  was 
*not  any  special  agreement  for  that  purpose,  and  whether  the  estate 
be  freehold  or  copyhold  (c),  gives  the  vendor  a  lien  on  the  land 
for  the  money   (2). 

(a)  Chapman  v.  Tanner,  1  Vcrn.  267  ;  Charles  v.  Andrews,  9  Mod.  152 ;  Top- 

Pollexfen  v.   Moore.   3  Atk.   272 ;   and  ham  v.  Constantine,  Taml.  135  ;  Evans 

see  1  Ero.  C  C.  302,  424 ;  6  Ves.  jun.  v.  Tweedy,  1  Beav.  55. 
483  ;  Makreth  ».  Symmons,  15  Yes.  jun.         (c)  "Winter  v.  Lord  Anson,   3  Russ. 

329.  488. 

(6)  Smith  V.  Hibbard,  2   Dick.   730 ; 

(I)  But  note,  that  in  Chapman  v.  Tanner  (see  Ambl.  726  ;  6  Ves.  jun.  757),  and 
Pollexfen  v.  Moore,  there  were  special  agreements  that  the  vendor  should  keep 
the  writings.  Indeed,  in  the  latter  case,  possession  had  not  been  delivered.  See 
Mr.  Sander's  note  to  the  case  in  his  edition  of  Atkins. 

(1)  See  Green  v.  Crockett,  2  Dev.  &  Bat.  Eq.  393  ;  Cole  v.  Scott,  2  Wash.  141 ; 
M'Tear  v.  Buttorf,  4  Yeates,  300. 

(2)  Mims  V.  Macon  and  Western  Railroad,  3  Kelly,  333.  The  vendor  of  land 
has  a  lien  on  the  land  for  the  amount  of  the  purchase  money,  not  only  against  the 
Vendee  himself,  and  his  heirs  and  other  privies  in  estate,  but  also  against  all  sub- 
sequent purchasers  having  notice  that  the  purchase  money  remains  unpaid. 
2  Story  Eq.  Jur.  §788,  s^789  ;  4  Kent  (6th  ed)  151  to  154  ;  Meigs  v.  Dimock,  6 
Conn.  458  ;  Watson  v.  Wells,  5  Conn.  468  ;  Stattbrd  v.  Van  Rensselear,  9  Cowen, 
316;  Marsh  v.  Turner,  4  Missouri,  253-;  Deibler  v.  Barwick,  4  Blackf.  339; 
Marshall  Ch.  J.  in  Bailey  v,  Greenleaf,  7  Wheaton,  46  ;  Magruder  v.  Peter,  11 
Gill  &  John.  217  ;  High  v.  Batte,  10  Yerger,  186,  335  ;  Tompkins  v.  Mitchell,  2 
Randolph,  428,  429  ;  Cox  v.  Fenwick,  3  Bibb,  183,  184  ;  Thornton  v.  Knox,  6  B. 
Monroe,  74,  75  ;  Williams  v.  Roberts,  5  Ohio,  35  ;  Ross  v.  Whitson,  6  Yerger, 
50  ;  Dyer  r.  Martin,  4  Scammon,  148,  151  ;  Hull  v.  Click,  5  Alabama,  363,  364  ; 
Stewarts 't'  Ives,  1  Smedes  &  Marsh.  197,  206;  Upshaw  v.  Ilargrave,  6  ib.  286, 
291.  To  the  extent  of  the  lien  the  vendee  becomes  a  trustee  for  the  vendor ;  and 
his  heirs,  and  all  other  persons  claiming  under  them  with  such  notice,  are  treated 
as  in  the  same  predicament.  2  Story  Eq.  Jur.  §1217;  4  Kent  (6th  ed.)  152; 
McLearn  v.  McLellan,  10  Peters,  625,  640.  The  lien  of  the  vendor  of  real  estate 
for  the  purchase  money  is  wholly  independent  of  any  jjossession  on  his  j^art ; 
and  it  attaches  to  the  estate,  as  a  trust,  equally,  whether  it  be  actually  conveyed, 
or  only  bo  contracted  to  be  convcj^ed.  2  Story  Eq.  Jur.  §1218  ;  McLearn  v.  Mc- 
Lellan, 10  Peters,  625,  64;  Dodsley  i\  Varley,  12  Add.  &  Ell.  632,  633;  Cham- 
pion V.  Brown,  6  John.  Ch.  398  ;  Haley  v.  Bennett,  5  Porter,  452.  The  princijjle 
ujion  Avhich  Courts  of  Equity  have  proceeded  in  establishing  this  lien,  in  the 
nature  of  a  trust,  is,  that  a  person,  who  has  gotten  the  estate  of  another,  ought 
not,  in  conscience,  as  between  them,  to  be  allowed  to  keep  it,  and  not  to  pay  the 
full  consideration  money.  A  third  person,  having  full  knowledge  that  the  estate 
has  been  so  obtained,  ought  not  to  be  permitted  to  keep  it  without  making  such 
payment ;  for  it  attaches  to  him,  also,  as  a  matter  of  conscience  and  duty.  It 
Would  otherwise  hapj^en,  that  tnc  vendee  might  put  another  jierson  into  a  predic- 
ament, better  than  his  own,  with  full  notice  of  all  the  facts.  2  Story  Eq.  Jur. 
§1219.  The  true  origin  of  the  doctrine  may,  with  high  probability,  be  ascribed 
to  the  Roman  Law,  from  which  it  was  imported  into  the  Equity  jurisjirudence  of 
England.  2  Sory  Eq.  Jur.  §1221  ;  Clower  v.  Rawlings,  9  Smedes  &  Marsh.  122. 
In  Gilman  v.  Brown,  1  ]\Iason,  181,  221,  Mr,  Justice  Story  said  : — "The  lien  of  a 
vendor  for  the  purchase-money  is  not  of  so  high  and  stringent  a  nature  as  that  of 
a  judgment  creditor,  for  the  latter  binds  the  land  according  to  the  course  of  the 
common  law,  whereas  the  former  is  the  mere  creature  of  a  Court  of  Equity, 
"wliich  it  moulds  and  fashions  according  to  its  own  purposes.  It  is,  in  short,  a 
right  which  has  no  existence,  until  it  is  established  by  the  decree  of  a  court  in 
the  particular  case  ;  and  is  then  made  subservient  to  all  the  other  equities  between 
the  parties,  and  enforced  in  its  own  peculiar  manner,  and  upon  its  own  peculiar 
principles.  It  is  not,  therefore,  an  equitable  estate  in  the  land  itself,  although 
that  ai^pellation  is  loosely  applied  to  it."     See  Pratt  i>.  Van  Wyck,  6  Gill  &  John. 
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2,  So,  on  the  other  hand,  if  the  vendor  cannot  make  a  title,  and 
the  purchaser  has  paid  any  part  of  the  purchase-money,  it  seems 

495.  This  lien  of  the  vendor  for  the  purchase-money  prevails,  to  the  same 
extent,  in  case  of  the  sale  of  the  equitable  title  as  of  a  legal  one.  Stewart  v. 
Hutton,  3  J.  J.  Marsh,  178  ;  Ligon  v.  Alexander,  7  J.  J.  Marsh.  288,  289;  Gallo- 
way i-.  Hamilton,  1  Dana,  576;  Iglehart  v.  Armiger,  1  Bland,  519,  526,  527. 
But  see  Schnebly  v.  llagan,  7  Gill  &  John.  120,  124  ;  Bayley  v.  Greenleaf,  7 
"Wheaton,  46,  50  If  the  vendee  alleges  that  the  lien  does  not  exist  for  any 
reason  in  a  particular  case,  the  burthen  is  on  him  to  show  the  circumstances 
"which  repel  the  presumption  of  its  existence  or  rebut  the  equity.  4  Kent  (6th 
ed,)  152  ;  Garson  ».  Green,  1  John.  Ch.  308;  Gilman  r.  Brown,  1  Mason  191, 
213,  214  ;  Schnebly  v.  llagan,  7  GUI  &  John.  120,  125  ;  Tompkins  v.  Mitchell,  2 
Randolph,  428,  429;  Allen  v.  Bennett,  8  Smedes  &  Marsh.  6  72,  681  ;  Campbell 
V.  Baldwin,  2  Humphreys,  248,  258  ;  Marshall  v.  Christmas,  3  ib.  616,  617  ;  Manly 
V.  Slason,  Sup.  Court,  Vermont,  Feb.  1849  ;  2  Law  Rep.  N.  S.  329-,  332.  The  Eng- 
lish Chancery  doctrine  respecting  this  lien,  has  been  adojited  in  many  of  the  States 
of  the  Union,  and  in  others  it  has  been  entirely  rejected  and  the  lien  held  not  to  exist. 
-It  has  been  adopted  in  New  York,  Maryland,  Virginia,  Tennessee,  Mississippi, 
Georgia,  Alabama,  Missouri,  Michigan,  Illinois,  Indiana,  Ohio  and  Kentucky,  and 
it  has  been  recognized  in  the  Circuit  and  Supreme  Courts  of  the  United  States. 
See  Gilman  r.  Brown,  1  Mason,  191,  212  ;  S.  C.  4  Wheaton,  256  ;  Bayley  v.  Green- 
leaf,  7  Wheaton,  46  ;  Shelton  i\  Tiffin,  6  Howard  (S.  C.)  163.  This  lien  has  very 
Jrecentlv  been  recognized  as  existing  in  Vermont.  Manly  v.  Slason,  Sup.  Court, 
Vermoiit,  Feb.  1849,  2  Law  Kep.  (N.  S.)  329.  Redfield  J.  said  in  this  case  :— 
*'  There  can  be  no  doubt,  we  apprehend,  that  it  is  a  highly  equitable  doctrine,  and 
eminently  consistent  with  the  most  perfect  notions  of  moral  justice.  It  has 
existed  in  the  English  Equity  Courts  for  centuries.  It  has  been  adopted  in  most 
of  the  American  States,  whose  Equity  systems  may  be  regarded  as  at  aU  settled, 
and  in  the  national  courts."  The  argument,  that  the  existence  of  this  lien  is 
inconsistent  with  the  registry  and  attachment  laws  of  Vermont ;  the  argument 
drawn  from  the  statute  of  frauds  ;  and  the  suggestion,  that  the  existence  of  such 
a  lien  Avould  unreasonably  clog  the  free  circulation  of  property,  and  that  it  was 
otherwise  inconsistent  with  the  habits  of  biisiness  and  modes  of  conveyance  in 
that  state,  were  not  regarded  by  the  court  as  affording  sufficient  grounds  for 
rejecting  the  doctrine.  But  the  doctrine  of  a  lien  upon  an  estate  sold  and  conveyed, 
for  the  payment  of  the  purchase-money,  has  never  been  admitted  in  Maine,  and  is 
regarded  as  unsuited  to  the  condition  of  things  in  that  State.  Usher  v.  Kichard- 
son,  29  Maine,  4L0,  414,  415.  Mr.  Chief  Justice  Shepley  said,  in  this  case: — "In 
this  State,  the  public  Kegistry  is  designed  to  exhibit  to  all  persons  the  state  of  the 
title,  while  in  England  such  means  of  information  have  not  existed  except  to  a 
limited  extent.  To  admit  such  a  lien,  would  tend  greatly  to  diminish  the  confi- 
dence held  out  by  the  law,  as  fitting  to  be  reposed  in  such  records."  "Nothing 
can  be  clearer,"  said  Mr  Justice  Story,  "  than  that,  by  the  law  of  Massachusetts, 
no  lien  in  any  case  whatsoever  exists  upon  land  for  the  purchase-money."  Gilman 
V.  Brown,  1  JIason,  191,  219.  In  Pennsylvania  the  whole  doctrine  has  been 
rejected.  See  Kauffelt  v.  Bower,  7  Serg.  &  R.  64 ;  Semple  v.  Burd,  7  Serg.  &  R. 
286;  Megarael  v.  Saul,  3  Wharton,  19;  Hepburn  r.  Synder,  3  Barr,  72,  78; 
Bear  v.  Whisler,  7  AVatts,  144.  The  doctrine  of  an  implied  lien  after  an  absolute 
conveyance  has  been  rejected  in  North  Carolina.  W^omble  v  Battle,  3  Iredell  Eq. 
182.  The  law  upon  this  subject  had,  before  this  case,  been  unsettled  in  that  State. 
Wynnes.  Alston,  1  Devereux  Eq.  163  ;  Johnson  v.  Cawthorn,  1  Dev.  &  Bat.  Eq. 
32  ;  Crawley  v.  Timbcrlake,  1  Iredell  Eq.  343,  348.  Whether  the  doctrine  exists 
in  South  Carolina  see  Wragg  v-  Comp.  Gen.  2  Desaus.  509,  520.  In  other  states 
it  remains  doubtful  whether  the  doctrine  exists  or  not.  See  Atwood  v.  Vincent, 
117  Conn.  576,  583;  Budd  v.  Busti,  1  Harrington,  69,  74.  Even  in  courts  where 
it  has  been  received  and  acted  on,  it  has  not  always  been  regarded  with  entire 
approbation.  See  Per  Marshall  Ch.  J.  in  Bayley  v.  Greenleaf,  7  Wheaton,  46, 
51 ;  Per  Carr  J.  in  Moore  v.  Ilolcombe,  3  Leigh^  597,  600,  601  ;  Per  Tucker  P.  in 
Bradley  v.  Catron,  8  ib.  522,  527  ;  Per  Treat  J.  in  Conover  r.  Warren,  1  Gilman, 
448,  502,  It  Avas,  however,  received  with  express  approbation  in  Manly  v.  Slason, 
ubi  supra.  This  implied  lien  for  the  purchase-money  docs  not  attach  on  personal 
estate  sold.     James  ».  Bird,  8   I-eigh,  510;  Warren  t;.  Sproule,  2  A.  K.  Marsh. 
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that  he  has  a  lien  for  it  on  the  estate  (1),  although  he  may  have 
taken  a  distinct  security  for  the  money  advanced  (c?)  (I).  But 
where  the  purchase  cannot  be  enforced  on  the  ground  of  its  illegality, 
by  statute,  there  is,  it  seems,  no  lien,  for  such  a  lien  would,  to  that 
extent,  be  giving  to  the  purchaser  the  benefit  of  the  illegal  con- 
tract (e). 

3.  And  even  where  the  agreement  itself  provided  that  the  pur- 
chase-money should  be  secured  by  the  purchaser's  bond  at  interest, 
and  should  remain  so  secured  during  the  life  of  the  seller,  on  the 
regular  payment  of  the  interest ;  and  the  conveyance  expressed  all 
the  money  to  be  paid,  but  a  bond  was  given  for  a  large  portion  of 
it,  according  to  the  agreement,  Sir  John  Leach,  upon  the  first 
hearino-  decided  in  favor  of  the  lien,  although  that  does  not 
appear  by  the  report  (/).  But  upon  the  case  coming  on  again, 
after  a  fruitless  reference,  he  decided  against  the  lien  (o-)  ^2).  Sup- 
pose, he  said,  it  had  been  expressed  in  the  conveyance  that  the  price 
was  not  to  be  paid  till  the  death  of  the  vendor,  and  there  had  been 
a  covenant  on  the  part  of  the  purchaser  to  pay  the  amount,  and  to 
pay  the  interest  in  the  meantime,  could  it  then  have  been  said, 
that  it  appeared  by  this  deed  that  the  vendor  had  contracted  not 
to  part  with  this  estate  until  the  actual  payment  of  the  price  ? 
Would  it  not  rather  have  been  the  true  effect  of  the  lano-ua^re  of 
the  conveyance,  he  asked,  that  the  vendor  had  contracted  to 
part  with  his  estate  presently,  not  in  consideration  of  the  actual 
immediate  payment  of  the  price,  but  in  consideration  of  the  cove- 
nant for  the  future  payment  of  that  sum,  with  interim  interest, 
and  that  having,  therefore,  the  covenant,  which  was  the  considera- 
tion bargained  for,  the  estate  must  pass  by  the  conveyance  in 
equity  as  well  as  at  law.     And  as  such  was  the  agreement  of  the 

(d)  Lacon  v.  Mertins,  3   Atk.  1.     See     Cra.  88. 

Oxenham  v.  Esdaile,  2  You.  &  Jerv.  (  /')  Winter  v.  Lord  Anson,  V.  C.  27 
493;  3  You.  &  Jerv.  262.  Nov,  1821,  MS. 

(e)  Ewing  v.  Osbaldeston,   2  Myl.  &         {c/)  1  Sim.  &  Stu.  43^. 

(I)  As  to  Chattels  capable  of  delivery,  as  timber  feUed,  see  ex  parte  Gwyne, 
12  Ves.  jun.  379  ;  and  as  to  advances  by  the  seller,  see  ex  parte  Linden,  1  Mont. 
Dea.  &  Gex,  428. 

633,  535  ;  Beam  v.  Blanton,  3  L-edell  Eq.  59  ;  Lupin  v.  Marie,  6  Wendell,  77,  82; 
Barnett  v.  Mason,  2  English,  253.  See  Dodsley  v.  Varley,  12  Adol.  &  Ellis,  632 ; 
Walker  v.  Preswick,  2  Vesey  Sen.  622 ;  Case  of  an  Hostler,  Judge  Metcalf 'a 
Yelverton,  66  and  the  learned  note. 

(1)  See  M'Jilton  v.  Commonwealth,  6  J.  J.  Marsh.  592;  Manly  v.  Slason,  Sup. 
Court,  Vermont,  Feb.  1849,  2  Law  Kep.  (N.  S.)  329,  330  ;  McNew  v.  Toby,  6 
Humphreys,  27  i  Shirley  v.  Shirley,  7  Blackf.  452 ;  CJriffith  v.  Depen,  3  Mairsh. 
179. 

(2)  See  Wragg  v.  Comptroller,  2  Desaus.  509  ;  2  Story  Eq.  Jur.  §1226- 
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*parties,  he  held  it  to  be  the  same  as  if  it  had  been    expressed  in 
the  conveyance. 

Upon  the  case  coming  upon  appeal  before  Lord  Lyndhurst,  C. 
he  preferred  the  Vice-chancellor's  first  to  his  final  opinion,  and 
reversed  the  decision  (h).  He  did  not  think  that  the  lien  was 
affected  by  the  fact  of  the  period  of  payment  being  dependent  on 
the  life  of  the  vendor  (1).  That  circumstance  did  not  appear  to  him 
to  afford  such  clear  and  convincing  evidence  of  the  intention  of 
the  vendor  to  rely,  not  upon  the  security  of  the  estate,  but  solely 
upon  the  personal  credit  of  the  vendee,  as  would  be  necessary,  in 
order  to  get  rid  of  the  lien.  It  would  not  be  inconsistent  with  an 
express  pledge,  and  he  did  not  perceive  why  it  was  at  variance 
with  the  lien  resulting  from  the  rules  of  a  court  of  equity.  He 
was  of  opinion,  that  that  which  was  called  an  annuity,  was  in  fact 
nothing  more  than  the  interest  of  so  much  of  the  purchase-money 
as  remained  unpaid,  and  which  interest  was,  of  course,  to  continue 
until  the  principle  should  be  discharged.  From  this  decision  an 
appeal  was  lodged  in  the  House  of  Lords,  but  afterwards  with- 
drawn. 

4.  In  the  case  of  Clarke  v.  Royle  (i),  the  conveyance  recited  a 
contract  by  A  to  convey  to  B,  in  consideration  of  the  latter  enter- 
ing into  covenants  for  payment  to  A,-  during  his  life,  of  an  annuity 
of  60l.,  and  also  of  his  entering  into  the  other  covenant  after  con- 
tained ;  and  then,  in  consideration  of  these  covenants,  A,  the 
owner,  conveyed  the  estate  to  B,  in  fee  ;  and  B  covenanted  with 
A  to  pay  to  him  an  annuity  of  60/.  for  his  life,  and  in  case  he,  B, 
should  marry,  he,  his  heirs,  &£c.  would  pay,  as  A  should  think 
proper,  3,000/.  unto  certain  persons  named  in  the  deed.  And  it 
was  held  that  the  purchaser  had  no  lien  for  the  annuity,  and  that 
there  was  none  for  the  3,000/.  The  Vice-chancellor  said,  here  the 
parties  expressly  recite,  that  A  had  agreed  to  convey  the  estates 
to  B.  in  consideration  of  his  entering  into  the  covenant  for  pay- 
ment of  the  annuity,  and  in  consideration  of  his  entering  into  the 
other  covenant  thereinafter  contained.  So  that  the  release  states 
distinctly  the  two  circumstances  that  form  the  consideration  ;  and 
then  it  is  witnessed,  that  in  consideration  of  the  covenants  of  B.  in 
the  indenture  contained,  A  conveys  the  premises  to  him.  And 
then  it  is  further  witnessed,  that  in  pursuance  of  the  agreement  on 

(A)  3  Russ.  488.  son,  1  Hayes,  452  ;   13  Sim.   406  ;  post, 

(j)  3  Sim.  499  ;  see  Stuart  v.  Fergu-     pi.  38. 

(1)  See  Redford  v.  Gibson,  12  Leigh,  332,  347. 
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the  part  of  B  for  entering  into  such  covenants  as  aforesaid,  &c. 
So  that  the  deed  plainly  marks  out  that  the  consideration  on  the 
one  side  was  the  conveyance  of  the  estate,  and  on  the  other  the 
*entering  into  the  covenants.  Then  why  was  he  to  declare,  that  in 
respect  of  this  annuity,  and  of  the  sum  which  was  payable  on  a 
contingency,  and  which  therefore  never  might  be  payable,  there 
was  to  be  a  lien  on  the  purchased  estates  ?  Why  should  he  go 
farther  than  any  of  the  cases  that  had  been  hitherto  decided  upon 
the  subject  of  lien  on  purchased  estates,  and  do  that  which  ap- 
peared to  be  contrary  to  the  intention  of  the  parties?  He  con- 
sidered that  this  case  was  decided  by  the  authority  of  Winter  v. 
Lord  Anson. 

5.  When  this  case  was  decided,  it  seems  not  to  have  been  known 
that  Winter  v.  Lord  Anson  had  been  reversed,  and  therefore  was 
no  longer  an  authority  in  support  of  the  view  taken  by  the  Court ; 
and  it  has  been  supposed  to  follow,  that  the  case  of  Clarke  and 
Royle  was  not  itself  an  autliority. 

6.  The  fault  in  the  reasoning  of  Sir  John  Leach,  V.  C,  in  Win- 
ter V.  Lord  Anson,  appears  to  be  that  he  placed  the  case  upon 
grounds  which  did  not  exist.  He  put  it  as  in  effect  a  case  where 
the  conveyance  was  in  consideration  of  a  covenant  in  a  deed  to 
pay  the  price  at  the  future  period.  But  although  the  conveyance 
was  in  pursuance  of  the  agreement,  yet  it  did  not  refer  to  it,  and 
his  reasoning  therefore  would  apply  to  nearly  ever}^  case,  for  in 
general  the  agreement  to  take  a  bond  or  other  security  precedes 
the  conveyance,  although  in  the  latter  the  money  is  expressed  to 
be  paid.  Indeed  the  agreement  in  Winter  v.  Lord  Anson,  was  to 
accept  a  bond  and  not  a  covenant.  It  would  seem,  therefore,  to  be 
safer  to  adhere  to  the  rule  as  first  laid  down  by  Sir  John  Leach 
himself,  and  afterwards  confirmed  by  the  Lord  Chancellor. 

7.  But  this  would  not  shake  the  decision  in  Clarke  v.  Royle,  for 
there  the  very  case  arose  which  was  assumed  to  exist  in  Winter  v. 
Lord  Anson.  The  conveyance  really  was  n)ade  in  consideration 
of  covenants  entered  into  by  the  same  deed  for  payment  of  the 
price  ;  and  it  may  be  considered  against  the  bearing  of  such  a  secu- 
rity for  the  purchase-money  to  raise  another  upon  the  estate  itself 
by  implication  from  the  very  transaction.  There  is  a  marked  dis- 
tinction between  a  conveyance  as  for  money  paid  with  a  seperate 
security  for  the  price,  whether  by  covenant,  bond,  or  note,  and  a 
conveyance  expressed  to  be  in  consideration  of  covenants  which  the 
purchaser  enters  into  by  the  deed  itself.     The  price  too  might  never 
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become  payable,  and  it  appears  not  to  have  been  strictly  a  sale,  for 
no  sale  is  recited,  and  the  two  parties  bore  the  same  surname,  and 
the  3,000Z.  was  only  to  be  payable  in  case  the  man  to  whom  the 
estate  was  conveyed  married,  and  then  not  to  the  former  owner, 
but,  although  by  his  direction,  to  third  persons  evidently  relations. 
It  was  partly  in  the  nature  of  a  purchase,  and  partly  a  family 
*transaction,  and  the  learned  Judge  appears  to  have  come  to  a  just 
conclusion,  which  the  reversal  of  the  original  decree  in  Winter  v. 
Lord  Anson  does  not  seem  to  disturb. 

8.  And  where  a  purchaser  borrowed  part  of  the  purchase-money 
of  a  third  person,  which  he  paid  to  the  seller,  and  all  parties 
joined  in  a  deed  which  stated  the  transaction,  and  by  which  the 
purchaser  gave  a  security  on  the  estate  to  the  lender  for  the  money 
advanced,  it  was  held  that  by  the  assent  of  the  seller  to  this  transac- 
tion, he  lost  his  lien. at  least  as  against  the  morigagee  Qc)  (1). 

9.  And  in  the  same  case,  it  appeared  that  several  persons  agreed 
to  join  with  the  purchaser  in  bonds  to  secure  the  residue  of  the 
purchase-money,  and  the  agreement  was  recited,  and  they  were 
made  parties  to  the  deed  executed  upon  the  sale,  although  it  is 
not  stated  in  the  report  whether  they  entered  into  any  covenants 
by  the  deed  ;  it  is  not  clear  that  the  Chief  Baron  decided  this 
further  point,  but  he  said  there  was  this  material  difference  in  the 
facts  between  this  case  and  those  in  Mackreth  v.  Symmons  (I)  ; 
there  the  bond  was  taken  by  the  original  seller  of  the  estate  from 
the  purchaser  alone,  here  he  took  a  bond  with  sureties.  There 
seems  to  be  but  little  doubt  that  the  Chief  Baron,  if  he  did  not 
decide  that  no  lien  existed,  would  have  so  decided  if  the  question 
had  been  properly  before  him. 

10.  In  Elliot  V.  Edwards  (m),  the  vendor  assigned  a  leasehold 
estate  to  the  purchaser,  upon  payment  of  part  of  the  purchase- 
money.  The  purchaser  and  another  person  as  his  surety,  cove- 
nanted by  the  assignment  for  payment  of  the  residue  of  the 
purchase-money ;  and  in  the  assignment  was  contained  a  provisOy 
that  the  estate  should  not  be  assigned  until  all  the  money  was  duly 
paid,  ivithout  the  joint  consent  of  the  vendor  and  the  surety.  Lord 
Alvanley  was  of  opinion,  that  the  vendor  had  an  equitable  lien, 
and   that   till    the    money    was    paid,  equity    would   not  compel    a 

(/c)  Good  I'.  Pollard,  9  Price,  544  ;  10         (/)  Infra. 
Price,  109,  where  it  is  called  Good  v.         (m)  3  Bos.  &  Pull.  181. 
Cood. 

(1)  Glower  v.  Rawlings,  9  Smedes  &  Marsh.  122. 
Vol.  II.  42  [*860] 
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specific  performance  of  any  agreement  by  the  assignee  for.  sale  of 
the  estate.  The  purchaser  and  his  surety,  for  themselves  and  their 
assigns,  covenanted  for  the  payment  of  the  money,  and  there  was 
a  proviso  that  the  purchaser  should  not  assign  until  that  money 
had  been  paid  without  the  consent  of  the  seller  and  the  surety. 
Did  not  that,  he  asked,  create  an  equitable  incumbrance  ?  He 
thought  that  a  court  of  equity  would  hold  it  so,  though  he  did  not 
know  that  it  would  be  binding  at  law.  We  may  observe,  therefore, 
that  the  decision  turned  upon  the  proviso,  and  that  it  does  not 
militate  against  the  case  of  Clarke  v.  Royle. 

*11.  In  a  late  case  where  a  daughter  conveyed  her  remainder  in 
fee  in  an  estate  to  her  father,  the  tenant  for  life,  who  was  to  pay  a 
mortgage  on  the  estate,  the  consideration  was  expressed  to  be 
"  the  sum  of  3,000/.  advanced  or  agreed  to  be  advanced  or  se- 
cured to  the  daughter  in  contemplation  of  her  intended  marriage, 
upon  the  terms  expressed  in  a  bond  bearing  even  date  herewith." 
And  the  receipt  indorsed  was  of  "  a  bond  for  3,000/.,  being  the 
full  consideration  within  expressed."  The  condition  of  the  bond 
provided  an  annuity  of  100/.  to  the  daughter  and  her  husband, 
and  the  payment  of  3,000/.  in  certain  events,  with  a  proviso,  to 
avoid  the  payment  of  the  3,000/.  if  the  father  should  by  deed  or 
will  give  property  to  that  amount  to  the  husband  or  wife — it  was 
held  that  there  was  no  lien  on  the  estate  for  the  3,000/.  It  was 
considered  that  this  was  not  the  case  of  a  security,  but  a  substi- 
tution for  the  price,  which  the  vendor  had  agreed  to  accept,  and 
that  the  lien  for  the  purchase-money  was  consequently  dis- 
charged (n).  And  yet  there  was  no  doubt  that  the  security  was 
the  very  one  referred  to  by  the  conveyance,  and  that  no  new 
arrangement  was  made  in  regard  to  the  price  subsequently  to  the 
conveyance ;  and  there  seems  to  be  no  reason  why  the  modifi- 
cation of  payment  without  any  alteration  in  the  security  should 
take  away  the  lien.  Upon  an  appeal,  the  decree  was  affirmed 
upon  the  grounds  that  the  husband  was  content  to  accept  the 
bond  as  the  fortune  of  his  v^ife — that  it  was  a  sort  of  family 
arrangement — that  the  receipt  was  for  the  bond  and  not  for  the 
3,000/.,  and  the  parties  were  bargaining  for  a  security  and  not  for 
a  stipulated  sum,  and  no  question  of  lien  arose,  because  the  pur- 
chaser had  actually  received  the  consideration,  that  is,  she  was  in 
effect  paid  by  the  receipt  of  the  bond. 

12.  And  in  these  cases  it  is  immaterial  that  the  seller  had  no 

(?0  Parrott   v.   Sweetland,  3  Myl.  &  Kee.  655. 
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intention  to  reserve  such  a  lien  (o),  or  even  intended  to  rest  satis- 
fied with  the  personal  security  (p)  :  in  either  case,  the  lien  will  be 
raised  in  his  favor,  if  the  security  which  he  has  accepted  does 
not,  from  the  nature  of  it,  preclude  the  claim.  But  an  actual 
agreement,  although  by  parol,  to  accept  the  personal  security  as 
the  only  one,  would  discharge  the  lien  (q){l),  for  the  vendor  must 
attempt  to  raise  an  equity  against  the  allegations  of  the  deed,  and 
if  the  vendor  be  permitted  to  repel  the  effect  of  the  deed  by  showing 
that  the  price  was  not  paid,  the  purchaser  may,  it  seems,  show  the 
real  agreement. 

*13.  A  stipulation  that  the  purchase-money  should  be  paid 
within  two  years  after  a  resale,  was  held  to  discharge  the  vendor's 
lien  (r). 

14.  But  equity  w^uld  not  have  raised  this  equitable  lien  in 
favor  of  a  papist  incapable  of  purchasing  (s),  for  that  would  have 
given  him  an  interest  in  land. 

15.  If  a  vendor  take  a  distinct  and  independent  security  for  the 
purchase-money,  his  lien  on  the  estate  is  gone  ;  such  a  security 
is  evidence  that  he  did  not  trust  to  the  estate  as  a  pledge  for  his- 
money  (t)  (2). 

16.  Thus,  upon  the  sale  of  an  estate,  the  vendor  accepted  some 
stock  for  the  money  (u),  with  an  agreement,  that  in  case  it  did  not 
within  a  limited  tim.e  produce  the  sum'  named,  the  purchaser  should 
make  it  up  that  sum.  The  stock  proved  deficient,  and  Sir  William 
Grant  held,  that  the  vendor  had  no  lien  on  the  estate  for  the 
deficiency ;  he  thought  that  the  vendee  could  not  have  any  motive 
for  parting  with   his  stock,  but  to   have   the  absolute  dominion  over 

(0)  Mackreth  i\  Symmons,  15  Ves.  (s)  Harrison  v.  Southcote,  2  Yes.  389. 
j-un.  329.  See  now  10  Geo.  3. 

{p)  Winter  v.  Lord  Anson,  1  Sim.  &  (t)  See  6  Ves.  jun.  483;  and  see  the 
Stu.  4:38.*  observations  of  Lord  Eldon  on  this  case 

(q)  See  1  Sim.  &  Stu.  438,  445.  in  15  Ves.  Jun.  348,  349. 

(>■)  Ex  parte  Varkes,  1  Glvn,  &  Jam.  (m)  Nairn  v.  Prowse,  6  Ves.  Jun. 
228.  '  752;  [Lagowy.BadoUet,  iBlackf.  416.] 

but  see  Lord  Eldon's  observations, /?o«^ 
« 

(1)  See  post  866  in  note. 

(2)  See  4  Kent  (6th  ed.)  153;  Palmer  et  al.  Appellants,  1  Douglass,  422; 
Tjiyloe  r.  Adams,  Gilmer,  329;  Brown  v.  Gilman,  4  Wheaton,  255,  291  ;  Cox  v. 
Fenwick,  '6  Bibb,  183  ;  post,  863,  note.  Where  the  vendor  of  land  takes  the  note 
of  a  third  person,  as  payment  for  a  part  of  the  purchase-money,  this  will  not  dis- 
charge the  lien  of  the  vendor  for  the  portion  of  the  purchase-money  still  remain- 
ing unpaid ;  Hallock  v.  Smith,  3  Barbour  Sup.  Court  Rep,  267,  nor,  it  seems, 
will  the  taking  of  security  from  a  third  person  for  a  portion  of  the  purchase- 
money,  ib.  Where  a  worthless  promissory  note  has  been  imposed  upon  the 
vendor  of  land,  as  a  part  of  the  cash  payment,  it  would  seem  that  if  any  fraud 
has  been  practiced  upon  the  vendor  by  the  vendee,  the  amount  of  the  note  will 
still  remaia  a  lien  upon  the  land. 
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the  land.  It  was  impossible,  he  said,  that  it  could  be  intended 
that  the  vendor  should  have  this  double  security,  an  equitable 
mortgage  and  a  pledge,  which  latter,  if  the  stock  should  rise  a 
little,  would  be  amply  sufficient  to  answer  the  purchase-money. 

17.  And  the  same  rule  must,  it  has  been  said,  prevail  where  a 
vendor  accepts  a  mortgage  of  another  estate  for  the  purchase- 
money,  the  obvious  intention  of  burthening  one  estate  being,  that 
the  other  shall  remain  free  and  unincumbered  (x)  ;  so,  even  where 
the  vendor  takes  a  mortgage  of  the  estate  sold  for  only  part  of  the 
purchase-money ;  because,  by  taking  a  mortgage  for  part,  he 
clearly  evinces  his  election,  that  the  estate  should  be  charged 
with  that  part  only  (y)(l).  And  these  appear  to  be  well-founded 
general  rules. 

18.  Lord  Eldon,  however,  has  said,  that  it  did  not  appear  to 
him  a  violent  conclusion  as  between  vendor  and  vendee,  that  not- 
withstanding a  mortgage,  tbe  lien  should  subsist  (2;).  It  must 
not,  he  added,  be  understood,  that  a  mortgage  taken  is  to  be  con" 
sidered  as  a  conclusive  ground  for  the  inference,  that  a  lien  was 
not  intended,  as  he  could  put  many  instances,  that  a  mortgage  of 
*another  estate  for  the  purchase-money,  would  not  be  decisive 
evidence  of  an  intention  to  give  up  the  lien,  though  in  the  ordinary 
case,  a  man  has  always  greater  security  for  his  money  upon  a 
mortgage,  than  value  for  his  money  upon  a  purchase ;  and  the 
question  must  be,  whether,  under  the  circumstances  of  that  par- 
ticular case,  attending  to  the  worth  of  that  very  mortgage,  the 
inference  arises.  In  the  instance  of  a  pledge  of  stock,  does  it  ne- 
cessarily follow  that  the  vendor,  consulting  the  convenience  of  the 
purchaser,  by  permitting  him  to  have  the  chance  of  the  benefit, 
therefore  gives  up  the  lien  which  he  has?  The  doctrine,  as  to 
taking  a  mortgage  or  pledge,  would  be  carried  too  far,. if  it  is 
understood  as  applicable  to  all  cases,  that  a  man  taking  one  pledge, 
therefore  necessarily  gives  up   another,  which    must,  he  thought,  be 

{x)  Sec  Nairn  i'.  Prowse ;  but  sec  15  {z)  See    15  Yes.  jun,    341;  and  see 

Ves.  jun.  341;  2  Ball  &  Beat.  515.  Cowell  i'.    Simpson,    16  Ves.  jnn.  278, 

(2/)  Bond».  Kent,  2  Vern.  281.     See  280. 
1  Scho.  &  Lei.  135. 

(1)  In  Boos  V.  Ewing,  17  Ohio,  500,  it  was  held  that  a  vendor  of  land,  by 
taking  a  mortgage  upon  the  land,  to  secure  the  i^ayment  of  the  purchase-money, 
did  not  extinguish  his  prior  equitable  lien.  But  see  Fish  v.  Howland,  1  Paige, 
20  ;  Little  v.  Brown,  2  Leigh,  353,  355. 
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laid  down    upon   the  circumstances    of  each  case,  rather    than  uni- 
versally (a)  (1). 

19.  A  bond,  and  a  mortgage  of  yart  of  the  estate,  have  been 
held  to  exclude  the  lien  over  the  rest  of  the  estate  (6)  (2). 

20.  But  taking  a  bond  or  note  for  the  purchase-money,  will  not 
affect  the  vendor's  lien  (3). 

21.  This  was  settled  by  the  case  of  Hearne  v.  Botelers  (c),  where 
a  bond  was  taken  for  the  money,  and  some  of  it  remained  unpaid, 
and  the  bond  was  lost  ;  for  the  opinion  of  the  Court  was  to  charge 
the  defendants,  in  regard  of  the   land  in  their  possession,  with  the 

(«)  Mackrcth  v.   Symmous,    15    Yes.  Tardilf  i\  Scrughan,    1   Bro,  C.  C.  422, 

jun.  348,  349.  cited ;    and   Harrison  v.    Southcote,    2 

(6)  Capper  v.  Spottiswoode,  Taral.  21.  Yes.  389  ;  Ex  parte  Latey,    2  Mont.  «& 

(c)  Gary's   Rep.    Cha.    25 ;    and   see  Ayr.  609. 

(1)  Mims  t\  Macon  &  Western  Railroad,  3  Ive]ly,  333.  "Perhaps,"  said  Mr. 
Justice  Redtield  in  Manly  v.  Slason,  "  it  ma}'  be  considered  as  now  settled,  that 
the  taking  of  security,  beyond  that  of  the  vendee,  whether  jiersonal,  or  by  way  of 
mortgage  upon  the  same  or  other  real  estate,  or  by  pledge  or  mortgage  of 
personal  estate,  either  for  the  whole  or  part  of  the  purchase-money,  will 
ordinarily  be  esteemed  sufficient  evidence  of  a  waiver  of  the  lien,  although 
by  no  means  conclusive."  Sup.  Court,  Yermont,  Feb.  1819,  2  Law  Rep.  (N.  S.) 
329,  332.  See  White  v.  Dougherty,  1  Martin  &  Yerger,  309,  323 ;  Richardson  c. 
Ridgely,  8  GiU  &  John.  87,  91  ;  Wilson  v,  Graham,  5  Munford,  297  ;  Francis  v. 
Hazlerigg,  Hardin,  48  ;  Williams  v.  Roberts,  5  Ohio,  35  ;  Mayham  v.  Coombs,  14 
Ohio,  428,  435  ;  Boon  v.  :Murphey,  6  Blackf.  273,  276 ;  Kleiser  v.  Scott,  6  Dana. 
136  ;  Blight  c^  Banks,  6  Monroe,  199.  If  the  vendor  take  a  negotiable  note 
drawn  by  the  vendee  and  indorsed  by  a  thii'd  person,  or  drawn  by  a  third  person 
and  indorsed  by  the  vendee,  the  presumption  of  the  lien  is  thcrebv  repelled. 
Oilman  v.  Brown,  1  Mason,  191,  218,  219  ;  S.  C.  4  Wheaton,  256,  291  ;  Conover 
V.  Warren,  1  Oilman,  498,  501 ;  Palmer  ot  al.  Appellants,  1  Douglass,  422  ; 
Campbell  r.  Bauhvin,  2  Humphreys  248 ;  3ilarshall  v.  Christmas,  3  Humphreys, 
616  ;  Burke  v.  Gray,  6  Howard  (MLss.)  527  ;  Foster  v.  Athenaeum,  3  Alabama, 
302  ;  Fish  v.  Howland,  1  Paige,  20  ;  Eskridge  r.  M'Clure,  2  Yerger,  84.  But  see 
Contra,  Magruder  r.  Peter,  11  Gill  &  John.  217.  The  acceptance  of  collateral 
security  is  not  a  conclusive  waiver  of  the  lien,  but  it  may  still  be  shown  that  the 
equitable  lien  Avas  to  be  retained.  Campbell  v.  Baldwin,  2  Humphreys,  248, 
258  ;  Marshall  <;.  Christmas,  3  ib.  616  ;  Mims  v.  Macon  &  Western  Railroad  Co. 
S  Kelly,  333,  342;  2  Story  Eq.  Jur.  §  1226. 

(2j  See  Boos  v,  Ewing,  17  Ohio,  500,  cited  in  note,  ante  862.  So  an  express 
contract  for  a  lien,  or  security,  on  the  land  conveyed,  as  to  part  of  the  amount 
remaining  unpaid,  has  been  held  to  be  an  implied  waiver  of  the  lien  to  any  greater 
extent.  Brown  v,  Gilman,  4  Wheaton,  256,  290,  291  ;  Fish  y.  Howland,  1  Paige, 
20,  31 ;  PhiUips  v.  Sanderson,  1  Smedes  &  Marsh.  Ch.  462,  465. 

(3)  Evan:?  r.  Goodlet,  1  Blackf.  243  ;  Thornton  v.  Knox,  6  B.  Monroe,  74  ; 
Honore  i\  Bakewell,  6  B.  Monroe,  67  ;  Hoggatt  v.  Yv'ade,  10  Smedes  &  Marsh. 
143 ;  Manly  v.  Slason,  Sup.  Court,  Yermont,  Feb.  1849,  2  Law  Rep.  (N.  S.) 
329,  332  ;  "  Hallock  v.  Smith,  3  Barbour  Sup.  Court,  Rep.  267  ;  Clower  v. 
Rawhngs,  9  Smedes  &  Marsh.  122;  Cox  v.  Fenwick,  3  Bibb,  183,  184,  185; 
Taylor  f.  Hunter,  5  Humphreys,  569;  Garson  r.  Green,  1  John.  Ch.  308,  309; 
White  V.  Williams,  1  Paige,  502;  Tompkins  r.  Mitchell,  2  Randolph,  428  ;  Clark 
V.  Hunt,  3  J.  J.  Marsh,  do'o,  ooS  ;  Aldridge  v.  Dunn,  7  Blackf.  249,  250;  Ross  v. 
Whitson,  6  Yerger,  50  ;  Sheratz  t'.  iNicodemus,  6  Yerger,  9  ;  Fish  r.  Howland,  1 
Paige,  20  ;  4  Kent  (6th  ed.)  153  ;  Er-skridge  v.  M'Clure,  2  Yerger,  184 ;  Lagow  v. 
Badollet,  1  Blackf.  416.  The  same  is  true  in  reference  to  any  other  instrument 
or  security,  involving  merely  the  personal  liability  of  the  vendee.  Mims  v.  Macou 
&  Western  Railroad  Co.  3  Kelly  333,  343. 
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payment  thereof;  on  the  ground,  it  should  seem,  that  taking  a 
bond  did  not  deprive  the  vendor  of  his  equitable  lien  ;  for  unless 
he  had  such  a  lien,  the  loss  of  the  bond  would  not  have  been  a 
ground  to  charge  the  money  on  the  estate  ((/). 

22.  So,  in  Gibbons  v.  Baddall  (e),  it  was  said,  that  if  A  sells  an 
estate,  and  takes  a  promissory  note  for  part  of  the  purchase-money, 
and  then  the  purchaser  sells  to  B,  who  has  notice  that  A  had  not 
received  all  his  purchase-money,  the  land  in  equity  is  chargeable 
in  the  hands  of  B,  with  the  money  due  on  the  note.  In  this  case, 
therefore,  the  existence  of  the  equitable  lien  was  considered  as  a 
point  perfectly  settled. 

23.  But  in  Fawell  v,  Heelis  (/),  where  a  receipt  was  indorsed  on 
*the  deed  for  the  purchase-money  (I),  although  it  was  not  actually 
paid,  and  the  vendor  took  a  bond  for  the  purchase-money,  Lord 
Bathurst  held  that  he  had  thereby  parted  with  his  lien.  He 
said,  he  did  not  find  an  instance  where  a  bond  had  been  taken  for 
the  consideration-money  (g-).  It  was  evident  the  vendor  had  an 
opinion  of  the  purcliaser  at  the  time,  otherwise  he  would  not  have 
let  the  money  remain  in  his  hands.  I  consider  it,  he  added,  as  a 
transaction  distinct,  and  independent  of  the  purchase :  he  lends 
him  the  money,  and  he  chooses  his  security,  and  I  think  he  must 
abide  by  it ;  therefore  let  the  bill   be  dismissed.  . 

24.  In  a  subsequent  case  (A),  hov/ever.  Lord  Rosslyn  was  deci- 
dedly of  opinion  against  the  doctrine  laid  down  by  Lord  Bathurst. 
After  commenting  on  other  cases,  he  said,  the  case  of  Fawell  and 
Heelis  remained  ;  there  Lord  Bathurst  doubted  whether  there  was 
such  an  equitable  lien  ;  it  became,  therefore,  of  great  consequence 
that  it  should  be  spoken  to.  It  struck  him  always,  he  said,  that 
there  was  such  a  lien,  and  that  it  was  so  from  the  foundation  of  the 

(f/)  But  see  15   Yes.  jun.   338,   313,  {//)  Vide  Ileale  r.  Botelers,   and  Gib- 

per  Lord  Eldon.  bons  v.  Radd;ill,  tibi  supra. 

(e)  2  Eq.  Ca.  Ab.  682,  n.  (b.)  to  (D.)  ;  (k)  Blackburn  v.  Gregsou,  1  Cox,  90  ; 

Ex  parte  Peake,  1  Madd.  346.  1  Bro.  C.  C.  420,  [Perkins's  ed.  notes.] 

(/)  Ambl.  724  ;    1  Bro.  C.  C.  421,  n. ;  and  see  Tardifi"  v.   Scrughan,    ibid.   423, 

2  Dick.  485.  cited  ;  and  15  Yes.  jun.  336,  337. 

(I)  This  of  course  could  not  make  any  difference  in  the  case,  for  a  receipt  for 
the  purchase-money,  although  signed  by  the  seller,  is  in  equity  of  no  avail  if  the 
money  be  not  actually  paid  ;  see  Coppin  v.  Coppin,  2  P.  Wms.  291  :  nor  even  at 
law,  for  the  receipt  indorsed  not  being  imder  seal,  cannot  amount  to  an  estoppel ; 
Lampon  i\  Corke,  5  Barn.  &  Aid.  606 ;  and  see  Henderson  v.  Wild,  2  Camp.  Ca. 
561 ;  but  at  law  the  receipt  in  the  body  of  the  deed  is  binding  upon  the  parties ; 
Rowntree  v.  Jacob,  2  Taunt.  141  (where  there  was  also  a  receipt  indorsed)  ;  whilst 
in  equity  it  is  no  more  binding  against  the  truth  of  the  transaction  than  the 
indorsement;  Croly  v.  Callaghan,  5  Ir.  Eq.  Kep.  25.  In  equity  payment  will  bo 
presumed  after  a  great  length  of  time,  Bidlake  v,  Arimdcl,  1  Cha.  Kcp.  93. 
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Court.  A  bargain  and  sale  must  be  for  money  paid.  If  an  estate 
is  sold,  and  no  part  of  the  money  paid,  the  vendee  is  a  trustee  ; 
then,  if  part  be  paid,  was  it  not  the  same  as  to  that  which  was  un- 
paid ? 

"25.  In  the  case  of  Nairn  v.  Prowse  (i),  Sir  William  Grant,  Mas- 
ter of  the  Rolls,  seemed  to  incline  to  the  same  opinion.  He  said, 
that  by  conveying  the  estate  without  obtaining  payment,  a  degree 
of  credit  was  necessarily  given  to  the  vendee.  That  credit  might 
be  given  upon  the  confidence  of  the  existence  of  such  alien.  The 
knowledge  of  that  might  be  the  motive  for  permitting  the  estate  to 
pass  without  payment.  Then  it  may  be  argued,  that  taking  a  note 
or  bond  cannot  materially  vary  the  case.  A  credit  is  still  given  to 
*him,  and  may  be  given  from  the  same  motive  ;  not  to  supersede 
the  lien,  but  for  the  purpose  of  ascertaining  the  debt,  and  counter- 
vailing the  receipt  indorsed  upon  the  conveyance. 

26.  And  in  a  case  where  a  receipt  was  given  for  the  whole  pur- 
chase-money, but  part  was  retained,  and  a  promissory  note  given 
for  it  to  a  trustee  for  the  vendor,  there  being  debts  affecting  the 
estate,  the  amount  of  which  was  not  ascertained,  Lord  Redesdale 
held,  that  it  lies  on  the  purchaser  to  show  that  the  vendor  agreed 
to  rest  on  the  collateral  security  ;  "prima  facie  the  purchase-money 
is  a  lien  on  the  lands.  In  this  case,  he  said  that  the  purchaser's 
note  was  nothing  but  a  mere  memorandum,  put  into  the  hands  of 
a  trustee,  to  enable  the  purchaser  first  to  pay  off  incumbrances, 
and  then  to  be  subject  to  an  account,  and  the  balance  only  to  be 
received  by  the  vendor.  It  cannot  be  considered  that  the  vendor 
relied  on  it  as  a  security.  Suppose  bills  given  as  part  of  the  pur- 
chase-money, and  suppose  them  drawn  on  an  insolvent  house, 
shall,  he  asked,  the  acceptance  of  such  bills  discharge  the  vendor's 
lien  ?  They  are  taken,  he  added,  not  as  a  security,  but  as  a  mode 
of  payment  (k). 

27.  And  in  a  late  case,  where  the  purchase-money  was  paid  by 
bills  drawn  by  the  purchaser  and  accepted  by  him  a)id  his  partner, 
payable  to  the  seller's  order,  Sir  Wm.  Grant  determined  that  the 
lien  was  not  gone  (/).  It  was  insisted,  that  by  taking  bills  accepted 
by  the  partnership,  the  vendor  got  the  security  of  a  third  person, 
which  must  be  considered  as  a  substitution  for  the  lien.  The  Mas- 
ter of  the  Rolls  observed,  that  what  might  be  the  effect  of  a  secu- 

(i)  6  Yes.  jun.  752.     [Sumner's  ed.  Teed  v.  Carruthers,  2  You.  &  Col.  C.  C. 

notes.]  40. 

{k)  Hughes  v.  Koaniey,  1  Scho.  &  Lef.  (/)  Grant  v.  Mills,  2  Yes.  &  Bea.  306. 
132 ;  see   Lynn  v.  Chaters,  2  Kee.  521 ; 
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rity,  properly  so  denominated,  of  a  third  person,  had  never,  he 
beheved,  been  absolutely  determined  ;  but  he  perfectly  concurred 
in  the  opinion  expressd  by  Lord  Redesdale  in  Hughes  v.  Kear- 
ney (m),  that  bills  of  exchange  are  to  be  considered  not  as  a  secu- 
rity, but  merely  as  a  mode  of  payment.  That  is  obvious  from 
attending  to  the  nature  of  a  bill  of  exchange  :  it  is  an  order  by  the 
drawer  for  the  payment  of  money  which  he  has  in  the  hands  of 
the  drawee  to  the  holder  of  that  bill.  The  acceptor,  by  his  accep- 
tance, acknowledges  that  he  has  money  belonging  to  the  drawer  in 
his  hands,  and  engages  to  have  that  money  forthcoming  according 
to  the  requisition  of  the  bill.  The  acceptor  is  never  considered  as 
a  surety  for  the  debt  of  another.  By  accepting  he  admits  himself 
to  be  a  debtor  to  the  drawer.  The  subject  of  the  bill  is,  in  con- 
templation *of  law,  the  drawer's  own  money,  which  he  authorizes 
the  creditor  to  receive  instead  of  receiving  it  himself,  and  after- 
wards handing  it  over  to  such  creditor. 

28.  And  in  such  cases  it  is  not  important  that  the  note  or  bill 
has  been  negotiated  (n)  (1). 

29.  The  same  point  seems  to  have  been  decided  in  Comer  v. 
Walkley  (o).  A  trustee  sold  an  estate  for  720/.  ;  600/.  was  left  in 
the  purchaser's  hands  as  an  indemnity  against  an  annuity  ;  and  a 
deed  was  entered  into  between   him  and  the  trustee,  whereby   he 

(m)  1  Scho.  &  Lef.  132  ;  see  ib.  136.       goods,    Buniiey    v.  Poyntz,    1   Nev.    & 
(«)&  joarteLoaring, 'iRose,  79.    But     Mann.  229. 
it  is  otherwise  at   laAv  upon  a  sale   of         (o)  Reg.  Lib.  A.  1784,  fol.  62o  ;  vide 

supra,  p.  8io. 

(1)  Manly  v.  Slason,  Sup.  Qourt,  Vermont,  Feb.  18'19,  2  Law  Rep.  (N.  S) 
329,  332.  An  assignment  of  the  bond,  note,  or  other  instrument  given  for  the 
purchase-money,  has  been  held  in  some  courts  to  carry  the  equitable  lien  on  the 
land  with  it.  Honore  v.  Eakewell,  6  B.  Monroe,  67,  71,72;  Brumfield  r. 
Palmer,  7  Blackf.  227;  Pierce  v.  Gates,  7  Blackf.  162;  Parker  v.  Kelly,  10 
Smedos  &  Marsh.  18-1 ;  Kenn}'  v.  Collins,  4  Littell,  289  ;  Johnston  v.  Gwathmey, 
4  Littell,  317  ;  Eubank  v.  Poston,  5  Monroe,  285,  287 ;  Edwards  v.  Bohannon,  2 
Dana,  98 ;  Lagow  v.  Badollet,  1  Blackf.  417,  419,  420  ;  Hale  v.  Click,  5  Alabama, 
363,  364 ;  Roper  v.  McCook,  7  Alabama,  319  ;  White  v.  Stover,  10  Alabama,  441. 
Li  other  courts  it  has  been  held  that  an  assignment  of  the  bond  &c.  extinguishes 
the  lien.  See  Jackman  v.  Ilallock,  1  Ohio,  318  ;  Tiernan  v.  Beam,  2  Ohio,  383  ; 
Brush  V.  Kinsley,  14  Ohio,  20,  24  ;  Horton  v.  Horner,  14  Ohio,  437,  443  ; 
Claiborne  v.  Crockett,  3  Yerger,  27,  35  ;  Gann  v.  Chester,  o  Yerger,  205, 
207  ;  Sheratz  -v.  Nicodemus,  7  Yerger,  9,  13  ;  Green  v.  Crockett,  2  Dev.  & 
Bat.  Eq.  390,  392  ;  White  v.  Williams,  1  Paige,  502,  500  ;  Briggs  v.  Hill,  6  How- 
ard (Miss.)  362,  364;  Iglchart  v.  Armiger,  1  Bland,  519,  524,525;  Schnebly  r. 
Ragan,  7  Gill  &  John.  120,  126.  In  Ilallock  v.  Smith,  3  Barbour  Sup.  Court  Rep. 
268,  it  was  held,  that  where  the  vendor  of  land  takes  a  note  or  bond  for  the 
purchase-money,  and  assigns  the  same  absolutely  to  a  third  party,  his  lien  upon 
the  land  is  extinguished  ;  but  if  the  transfer  is  onlj'  for  the  purpose  of  paying  the 
debts  of  the  vendor,  so  far  as  it  may  be  available,  and  is  therefore  for  the 
vendor's  benefit,  the  lien  still  continues.  See  White  v.  Williams,  1  Paige,  502  ; 
Briggs  V.  HUl,  0  Howard  (Miss.)  362,  364 ;  Schnebly  v.  Ragan,  7  Gill  &  John. 
120,126. 
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covenanted  to  pay  interest  on  the  6001.,  and  when  the  annuity- 
should  cease  or  be  discharged,  to  pay  the  money  to  the  trustee. 
By  several  conveyances,  &ic.  the  estate  became  again  vested  in 
trustees,  upon  trust  to  sell ;  and  they  sold  the  estate  to  a  pur- 
chaser, who  objected  to  complete  his  contract  without  the  concur- 
rence of  the  person  entitled  to  the  residue  of  the  600?.  then  unpaid. 
Two  bills  were  filed,  one  by  the  person  entitled  to  the  residue  of 
the  600Z.  against  the  purchaser  and  others,  for  payment  of  it ;  and 
the  other  by  the  purchaser,  who  had  been  in  possession  twenty- 
two  years,  for  a  specific  performance,  which  was  accordingly  de- 
creed, and  his  costs  in  both  causes  were  allowed.  The  proper 
accounts  of  the  personal  estate  were  directed  to  be  taken  in  the 
first  cause,  but  the  question,  out  of  what  estates  any  deficiencies 
-  should  be  made  good,  was  reserved  ;  so  that  it  does  not  appear  that 
the  Court  held  the  money  to  be  a  lien  on  the  land  any  further  than 
by  giving  the  purchaser  his  costs  in  both  causes  ;  which  circum- 
stance alone  is,  however,  conceived  to  be  decisive.  And  the  ques- 
tion has  received  the  same  decision  in  a  recent  case  before  Lord 
Eldon,  after  an  elaborate  review  of  all  the  authorities  (p). 

30.  Upon  the  whole,  therefore,  it  seems  quite  clear,  that  taking  a 
bond  or  note  for  the  purchase-money,  or  any  part  of  it,  will  not 
discharge  the  vendor's  equitable  lien  on  the  estate  (1). 

31.  There  appears  to  be  no  reason  why  the  same  rule  should 
not  extend  to  a  covenant  for  the  purchase-money  (2),  although,  as 
we  have  seen,  where  the  conveyance  is  in  consideration  of  a  covenant 
entered  into  by  the  deed  itself,  that  may  prevent  a  lien  from 
arising  (5^). 

32.  It  seems  that  a  lien  will  be  raised  in  the  vendor's  favor, 
although  the  estate  is  sold  for  an  annuity,  and  a  bond  or  note  is 
taken  for  securing  the  payment  of  it  (r).  This,  however,  is  said  to 
*have  been  expressly  overruled  by  Lord  Eldon  in  Mackreth  v. 
Symmons  (s). 

(p)  Mackreth  v.  Symmons,  15  Ves.  (r)  See  TardifF  v.  Scrughan,  1  Bro.  C. 
jun.  329.  C.  423,  cited. 

(q)  Supra,  pi.  i.  (s)  15  Ves.  jun.  329  ;  see  post,  pi.  37, 

p.  870. 

(1)  Still  the  conduct  of  the  vendor  may  be  such  as  to  show  it  to  be  his  intention 
to  give  up  the  lien,  or  make  it  inequitable  tliat  he  should  insist  upon  it  as  against 
the  vendee  or  third  person,  and,  in  such  cases,  the  vendor  must  rely  on  the  per- 
sonal security  taken  by  him.  Kedford  v.  Gibson,  12  Leigh,  332,  343  ;  Fowler  v. 
Rust,  2  Marshall,  294  ;  Clark  v.  Hunt,  3  J.  J.  Marsh.  553,  558 ;  Phillips  v.  Saun- 
derson,  1  Smedes  &  Marsh.  Ch.  462,  465 ;  Brown  v,  Gilman,  4  Wheaton,  255, 
291. 

(2)  4  Kent  (6th  ed.)  153. 

Vol.  n.  43  [867] 
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33.  The  facts  of  that  case,  as  collected  from  the  statement  of 
them  and  from  the  judgment,  were  these  :  A  was  indebted  to  B 
upon  bond,  in  which  C  joined  as  a  surety  for  A.  A  had  also 
granted  annuities  secured  by  bonds,  in  which  C  had  also  joined  as 
surety.  In  the  result  a  value  was  put  upon  the  annuities,  and  it 
was  agreed  between  A  the  debtor  and  grantor  and  C  his  surety, 
that  the  latter  should  pay  the  debt  and  keep  down  the  annuities, 
and  give  an  indemnity  against  them,  and  that  A  should  pay  to  C 
the  amount  of  the  debt,  and  the  valuation  of  the  annuities  to  be 
secured  by  a  mortgage  :  so  that  they  agreed  to  change  situations, 
C  to  be  the  principal  and  A  to  be  the  surety,  C  gave  a  bond  to 
A  to  indemnify  him  against  the  annuities,  and  A  executed  a  mort- 
gage in  fee  to  C  to  secure  the  sums  agreed  upon  ;  so  that  the 
estate  was  made  a  security  to  C  for  the  debts  he  had  agreed  to 
pay,  and  the  value  of  the  annuities,  just  as  if  he  had  paid  them.  J 
Afterwards,  A  sold  the  reversion  in  fee  of  his  estate  after  his  own 
life  to  C,  at  a  price  composed  of  the  principal  and  interest  secured 
by  the  mortgage  ;  and  the  estate  was  conveyed  by  him  to  the  use 
of  himself  for  life,  remainder  to  C  in  fee.  Shortly  afterwards,  A 
and  C  joined  in  a  conveyance  to  a  third  party,  to  secure  annuities 
to  a  large  amount,  and  there  was  no  mention  of  any  intention  that 
A  should  have  a  lien.  C  did  not  pay  the  debt,  nor  did  he  keep 
down  the  annuities.  And  the  question  was,  whether  there  was  a 
lien  on  the  estate  for  the  debt  or  annuities. 

Lord  Eldon  relied  upon  the  circumstance  of  silence  as  to  the 
debt,  and  the  indemnity  taken  against  the  annuities,  which  he 
considered  very  important :  he  was  persuaded  that  A,  in  regard 
to  the  annuities,  intended  to  rely  entirely  upon  C's  personal  se- 
curity, and  that  that  was  the  conception  of  C  also.  He  thought 
it  material  that  the  purchase  was  of  the  reversion  only  expectant 
upon  ^'s  life.  The  value  agreed  to  be  given  for  the  annuities 
must  have  varied  from  time  to  time.  It  was  impossible,  it  was  not 
natural  to  suppose  that  A  selling  to  C,  for  the  price  of  annuities, 
the  reversion  which  might  not  take  effect  in  possession  until  all 
the  annuitants  were  dead,  relied  on  that  reversion  in  addition  to 
the  indemnity  by  the  bond  given  by  C  for  the  price  which  was 
originally  secured  by  mortgage  to  C,  as  if  actually  paid.  He  con- 
sidered it  difficult  to  ascertain  for  what  sum  the  lien  should  be — 
it  could  not  in  justice  be  for  the  original  sum.  Was  it,  he  asked, 
for  future  payments,  in  which  case  one  sum  being  paid,  it  would 
*not  attach  ;  another  sum  not  being  paid,  it  would  attach  :  a  charge 
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upon  the  reversion  arising  accordingly  as  these  payments  were  or 
were  not  made  ?  Lord  Eldon  thought  that  such  an  inference 
could  not  be  drawn,  because  the  conveyance  was  executed  without 
the  least  notice  of  such  an  intention,  and  although  the  security 
taken  was  not  of  itself  sufficient  to  exclude  the  purpose  of  such  a 
lien,  yet  the  nature  of  the  subject  connected  with  the  fact  of  that 
security  taken,  was  decisive  proof  against  such  an  intention,  and 
accordingly,  A  and  C  joined  in  conveying  to  the  third  party  to 
secure  annuities  without  the  least  reference  to  such  an  intention. 

34.  In  regard  to  the  abstract  question  of  law.  Lord  Eldon,  upon 
the  opening  of  the  case,  observed,  that  TardifF  v.  Scrughan  was 
very  material  upon  this  point,  as  it  was  represented  as  a  case  in 
which   the   lien    was    held   to  attach   upon  the  two  moieties  of  the 

.  estate  ;  but  it  had  also  been  considered  a  case,  whether  of  lien 
upon  the  land  or  not,  for  contribution  between  the  sisters,  giving 
the  one  sister  a  right  to  call  upon  the  husband  of  the  other  to  pay 
a  moiety  of  the  annuity. — When  he  pronounced  judgment,  he 
admitted  that  the  opinion  of  Lord  Loughborough  in  Blackburn  v. 
Gregson,  that  the  case  of  TardifF  v.  Scrughan  before  Lord  Camden, 
went  upon  the  ground  of  lien,  was  an  authority  very  considerably 
against  his  opinion,  and  he  could  not  say  upon  what  the  case  did 
proceed  if  not  upon  that  ground.  If  that  case  was  accurately  rep- 
resented, Lord  Camden's  opinion  seems  to  have  been  that  the 
mere  circumstance  of  an  estate  given  in  consideration  of  an  an- 
nuity with  a  bond,  would  not  prevent  the  lien  attaching  from  time 
to  time,  atid  so  understanding  it,  he  could  not  bring  his  mind  to 
the  conclusion  that  it  was  an  authority  which  ought  to  lead  him 
to  determine  that,  with  reference  to  these  annuities,  there  was  a 
lien  either  for  the  original  value,  the  present  value,  or  the  future 
payments  (I). 

35.  This  opinion,  therefore,  seems  not  to  deny  the  authority  of 
the  case  of  TardifF  v.  Scrughan,  but  the  applicability  of  that  case 


(I)  This  case  -was  reheard  by  Lord  Chancellor  Eldon  with  the  assistance  of  two 
judges,  but  judgment  was  not  given.  Lord  C.  B.  Richards  observed,  that  he 
knew  (for  he  was  counsel  in  the  cause  of  Mackreth  v.  Symmons,  and  well  remem- 
bered the  case)  that  the  Lord  Chancellor  had  very  great  doubt  on  the  part  of  the 
case  relating  to  the  waiver  by  taking  security,  and  that  he  considered  the  question 
of  waiver  by  taking  security  one  of  considerable  difficulty.  He  knew  also  that  it 
was  his  (Lord  Eldon's)  intention  to  have  required  the  assistance  of  Mr.  Baron 
Thompson,  but  the  question  upon  that  point  never  came  on  again,  probably 
because  the  Chancellor  was  disposed  to  decide  the  other  point  in  that  case  in  favor 
of  the  vendor  ;  but  that  question  certainly  never  was  so  decided ;  10  Price,  111, 
112.  This  is  obscurely  reported,  but  I  suppose  it  means  that  the  point  as  to  a 
lj€n  for  the  value  of  the  annuities  never  was  decided. 
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*to  the  peculiar  case  then  before  the  Court.  There  was  great  diffi- 
culty in  the  way  of  Lord  Eldon's  opinion  :  for  he  admitted  that 
the  intention  was  the  same  botU  as  to  the  debt  and  the  annuities, 
but  with  regard  to  the  former  he  thought  the  law  well  settled,  and 
he  established  the  lien  to  that  extent.  Now,  as  to  the  annuities, 
there  seems  to  have  been  no  real  difficulty  in  regard  to  the  sum 
for  which  the  lien  ought  to  have  been,  if  one  had  existed,  for  as 
between  A  and  C  the  value  was  an  agreed  sum,  which  formed  part 
of  the  purchase-money ;  and  the  lien  therefore  would  properly 
have  been  for  that  sum,  although  that  sum  would  have  been  a 
security  only  for  the  amount  of  the  annuities  unpaid.  The  nature 
of  the  subject,  viz.,  an  annuity  presents  no  more  difficulty  in  raising 
a  charge  for  it  by  lien  than  in  securing  it  by  an  express  charge. 
The  apparent  difficulty  from  a  bond  being  taken  for  the  an- 
nuities, and  none  for  the  debt,  is  readily  explained  by  the  circum- 
stance that  C,  the  purchaser,  was  expected  to  pay  the  debt  at 
once  according  to  his  undertaking,  whereas  the  annuities  were 
necessarily  a  continuing  incumbrance,  and  therefore  a  bond  was 
taken  against  them  ;  but  a  bond  does  not  discharge  the  lien.  The 
reversion  was  not  a  fitter  security  for  the  debt  than  for  the  value 
of  the  annuities  :  it  was  only  available  for  either  by  a  sale,  but  it 
was  more  likely  if  not  sold  to  become  available  in  possession  for 
continuing  incumbrances  like  annuities,  than  for  a  present  debt. 
When  the  bond  was  given,  it  is  clear  that  the  lien  in  effect 
existed,  or,  in  other  words,  that  the  estate  in  the  hands  of  C,  as 
mortgagee,  would  have  been  bound  to  answer  the  annuities,  or  if 
A  paid  them  C  could  not  recover  the  mortgage-money.  For  the 
case  was  simply  this :  A  mortgaged  to  C  for  a  sum,  the  agreed 
value  of  the  annuities,  and  C,  who  was  to  pay  the  annuities,  gave 
a  bond  of  indemnity.  If  the  transaction  had  stopped  there,  and 
C  had  not  paid  the  annuities,  he  could  not  have  recovered  the 
value  of  them  under  his  mortgage,  for  he  had  not  paid  the  money 
or  the  annuities,  and  therefore  was  not  a  mortgagee  for  the  amount. 
Now,  when  the  mortgage  was  turned  into  a  purchase,  the  lien  for 
the  debt  was  held  to  remain,  and  why  not  for  the  value  of  the 
annuities  ?  As  a  mortgagee  C  was  a  purchaser  pro  tanto, — was 
the  lien  to  cease  because  he  became  wholly  the  purchaser  ?  The 
consideration  still  remained  unpaid,  and  no  intention  was  expressed 
to  alter  the  relation  of  the  parlies  as  to  the  security  for  the  sums 
due,  and  yet,  according  to  the  opinion  expressed,  A  retained  his 
lien  for  the  debt  only,  but  lost    his    lien   or    security   for  the   value 

[*869j 


WHERE    ESTATE    SOLD    FOR    IT.  341 

of  the  annuities.  It  may  therefore  be  doubted  whether  Lord 
Eldon  came  to  the  best  conclusion  in  Mackreth  v.  Symmons,  but 
he  did  not  express  his  intention  to  over-rule  Tardiff  v.  Scrughan  ; 
*and  an  examination  of  the  grounds  of  the  opinion  expressed  by 
Lord  Eldon,  would  seem  to  show  that  that  case  is  capable  of  being 
supported  upon  principle. 

36.  The  case  of  Comer  v.  Walkley,  before  cited  (i),  appeared 
to  the  author  to  be  an  authority,  that  a  sum  of  money  left  in  the 
hands  of  a  purchaser  to  indemnify  him  against  an  annuity,  and 
which  by  deed  he  covenanted  to  pay  interest  upon,  and  when  the 
annuity  was  at  an  end  to  pay  the  principal,  was  a  lien  on  the 
estate,  but  he  originally  quoted  the  case  only  to  prove  the  general 
rule.  Lord  Eldon,  however,  sujjposed  the  author  to  have  come  to 
-a  conclusion  different  from  his.  He  said  he  had  looked  into  the 
register's  book  for  the  case  of  Comer  v.  Walkley,  and  it  did  seem 
to  him  that  the  writer's  inference  was  not  the  necessary  inference 
arising  from  the  circumstances  of  that  case  as  he  found  it  in  the 
register's  book  (u). 

37.  In  Clarke  v.  Royle,  the  Vice-Chancellor  said  that  it  appear- 
ed to  him  that  Lord  Eldon,  in  Mackreth  v.  Symmons,  expressly 
over-ruled  the  decision  in  TardifF  v.  Scrughan.  But  the  case  before 
him  was  not  similar  to  that  case,  for  there  there  was  simply  a  bond 
given  for  the  annuity  (v).  It  does  not,  however,  appear  from  Lord 
Eldon's  expressions,  that  he  intended  to  over-rule  TardifF  y.  Scrughan  ; 
and  the  Vice-Chancellor  has  lately  observed,  referring  to  his  former 
observation,  that  he  did  not  wish  it  to  be  understood  to  be  his 
opinion  that  Lord  Eldon  over-ruled  TardifF  v.  Scrughan  point 
blank  (x).  In  Winter  v.  Lord  Anson,  Lord  Lyndhurst  observed, 
that  it  was  said  that  was  the  case  of  an  annuity,  and  Mackreth  v. 
Symmons  was  cited,  but  the  grounds  of  the  judgment  did  not 
apply  to  the  case  before  lilm.  He  might  add,  that  even  in  the 
case  of  an  annuity  for  lives.  Lord  Camden,  in  TardifF  v.  Scrughan, 
was  of  opinion  in  favor  of  the  lien. 

38.  The  result  appears  to  be,  that  TardifF  v.  Scrughan  is  still 
an  authoiity.  But  if  from  the  frame  of  th.e  transaction — for  ex- 
ample, first,  a  grant  by  the  purchaser  to  the  ssller  of  the  annuity, 
and  then  a  conveyance  of  the  estate  bv  the  seller  and  his  morto-afee 
of  the  legal  estate  to  the  purchaser,  in  consideration  of  the  annuity 
having  been  granted — it  can  b3  collected  that  the   seller  was  to  rely 


(t)  Page  19G.  (^t)  3  Sim.  502. 

(*i)  See  15  Ye.s.  juu.  Sg-1,  ooo,  (x)  13  Sim.  il2. 
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upon  the  vendor's  covenant  for  his  security,  a  hen  will  not  be  raised 
forit(y)(l). 

39.  In  Blackburn  v.  Gregson  (z),  Lord  Rosslyn,  as  we  have 
seen,  said,  that  if  an  estate  is  sold,  and  no  part  of  the  money  paid, 
*the  vendee  is  a  trustee  :  from  which  it  might  perhaps  be  inferred, 
that  a  vendor  has  always  an  equitable  lien  where  no  part  of  the 
purchase-money  is  paid  :  but  this  cannot  be  considered  as  a  general 
rule  ;  it  being  clear,  that  a  vendor  may  depart  with  his  lien,  al- 
though no  part  of  the  purchase-money  be  paid.  Indeed  the  same 
rules  seem  to  prevail  on  this  subject,  whether  the  whole  or  only 
part  of  the  purchase-money  remains  unpaid. 

40.  If  a  vendor  sell  to  several  trustees,  whom  he  knows  to  be 
such,  and  convey  the  estate  to  them,  and  by  the  deed  acknowledge 
the  receipt  of  the  money  which  is  ready  for  him,  but  he,  without 
the  concurrence  of  the  other  trustees,,  allow  part  of  it  to  remain  in 
the  hands  of  one  of  them  until  certain  matters  are  cleared  up,  he 
will  not  have  a  lien  on  the  estate  for  the  money  unpaid  (rt). 

41.  Trustees  of  a  power  of  sale  allowing  the  tenant  for  life  to 
sell  and  receive  the  purchase-money  and  invest  it  in  the  purchase 
of  another  estate  in  his  own  name,  would  have  a  lien  on  the  latter 
estate  for  the  trust  money  (6). 

42.  A  lien  may  exist  for  part  of  the  consideration,  although  it 
fails  as  to  the  residue.  This  was  Lord  Eldon's  opinion  in  Mackreth 
V.  Symmons,  where,  as  we  have  seen,  he  decided  in  favor  of  the 
lien  as  to  tlie  debt  assumed  by  the  purchaser,  but  which  he  failed 
to  pay,  whilst  he  refused  to  extend  it  to  the  annuities  or  the  value 
of  them,  although  the  purchaser  agreed  to  pay  the  former  upon 
being  allowed  the  amount  in  value  as  part  of  the  purchase-money, 
and  failed  to  pay  them  (c). 

43.  If  part  of  the  purchase-money  remain  unpaid,  and  a  pro- 
missory note  be  given  by  the  purchaser  to  the  seller  for  the  amount, 
and  it  be  agreed  that  the  seller  shall  remain  in  possession  as  tenant 
at  a  yearly  rent;  although  the  seller  become  bankrupt,  his  assignee 
will  not  be  permitted  to  recover  at  law  on  the  note,  but  the  pur- 
chaser will  be  allowed  to  set  off  the  amount  against  the  rent  due  (c?). 

44.  A    seller    having    taken    a    bond    for    the    purchase-money, 

(ij)  Bucklautl    c.    I'ockuell,    13   Sim.         (6)  Price  v.  Blakcmore,  6  Beav.  o07. 
406;  supra,  pi.  4.  (c)  lo  Yes.jun.  1329;  supra,  p.  868. 

(z)  1  Bro,  C.  C.  424.  {d)  naiilbrd  v.  Moseley,  3  Hare,  572, 

(a)  White  v.  Wakeiield,  7  Sim.  401.  cited. 


( 1)  See  ante,  SG'J,  note. 
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cannot  sue  at  law  upon  the  bond  and  in  eq.uity  upon  the  lien  at 
the  same  time  ;  but  if  he  fail  in  one  remedy  he  may  resort  to  the 
other  (e)  (1). 

45.  Where  a  security  by  bond  or  note  is  given  for  the  purchase- 
money,  and  it  is  intended  that  the  vendor  shall  not  have  a  lien  on 
the  estate  for  the  money,  a  declaration  to  that  effect  should  be 
inserted  in  the  conveyance  ;  which  would  effectually  prevent  equity 
from  raising  a  lien  upon  the  presumed  intention  of  the  parties. 

(e)  Barker  v.  Smark,  3  Boav.  64. 

(1)  See  Aldridge  v.  Dunn,  7  Blackf.  249.  Upon  the  vendor's  suit  in  Equity, 
for  the  satisfaction  of  his  demand  for  the  purchase-money,  the  court  will  order 
the  land,  or  so  much  of  it  as  may  be  neoessary,  to  be  sold  for  the  discharge  of 
the  debt.  MuUikin  r.  Mullikin,  1  Bland,  o38,  541  ;  Wilson  v.  Davidson,  2  Rob- 
inson, 385,404;  Wade  v.  Greenwood,  ib.  475,484;  M'Gee  v.  Beall,  3  Littell, 
190,  192  ;  Outton  v.  Mitchell,  4  Bibb,  239  ;  Minis  v.  Macon  &  Western  liailroad 
Co.  3  Kelly,  333.  In  some  cases  it  has  been  held  that  the  vendor's  bill  in  ei|uity, 
in  such  case,  must  show  that  he  has  exhausted  his  remedy  at  law  against  the 
personal  estate,  or  must  aver  such  facts  as  show  that  he  cannot  have  full, 
complete  and  adequate  remedy  at  law  ;  but  a  court  of  Equity  will  not  compel 
him  to  proceed  at  law  against  the  particular  land  in  question.  Pratt  v.  Van 
Wyck,  6  Gill  &  John.  495,' 498  ;  Hall  r.  Maccubin,  6  Gill&  John.  107  ;  liichardson 
V.  Stillinger,  12  Gdl  &  John.  478;  Bottorf  v.  Conner,  1  Blackf.  288;  Russell  ». 
Todd,  7  Blackf.  239;  Roper  v.  M'Cook,  7  Alabama,  319,  324.  See  post,  87G, 
note.  The  lien  of  a  vendor  of  land,  who  retains  the  title,  as  security,  is  not 
affected  by  a  lapse  of  time  less  than  would  bar  an  action  for  the  purcliase-money. 
Hanna  v.  Wilson,  3  Grattan,  243  ;  Sheratz  v.  Nicodemus,  7  Yerger,  9,  12.  See 
Moreton  v.  Harrison,  1  Bland,  491 ;  Ligan  v.  Henderson,  1  Bland,  236,  281. 


^SECTION  II. 


TO    WHOM    THE    LIEN    EXTENDS. 


1.  Whether  marshalling  takes  place. 

2.  Coppin  V.  Coppia. 

3.  Pollexfen  v.  Moore. 

4.  Statement  from  Reyistrars  book. 

-6.  Lord   Eldon's  opinion :    Trimmer   v. 
Bayne. 

6.  Observations  upon  the  authorities. 

7.  Lord  Eldon's  opinion  subsequently. 

8.  Selby  v.  Selby  :  marshaUing  for  sim- 

ple contract  creditors. 

9.  Wythe  V.  Ilenniker:  not  for  legatees 


against  devisee. 

10.  Sproule  v.  Pry  or  :  for  legatees  against 

the  heir. 

11.  The  present  law. 

12.  Contribution. 

13.  Lien  in  the  hands  of  third  persons. 

14.  Against  purchaser's  heir,  &c. 

15.  Not  against  purchaser  without  notice. 

16.  Davies  Y.   Thomas:  recital  of  title. 

17.  Possession  of  seller  as  lessee  not  notice, 

18.  Assignees  of  bankrupt  bound  by  lien. 
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19.  Sale  under  lien. 

20.  Lien  on  plant  :  bankruptcy. 

21.  Creditors  under  conveyance  bound. 

22.  Equitable    mortgaye     by     deposit    of 

deeds  overreaches  lien. 


23.  Prwrities  according  to  time. 

24.  Deposit  of  deeds  binds  the  Croicn. 

25.  Security  for  purchase-money  to  third 

person. 

26.  Deposit  of  deeds  as  a  secvrity. 


1.  It  must  be  remarked,  that  although  equity  raises  this  hen  in 
favor  of  a  vendor,  yet  originally  it  was  not  extended  to  third  per- 
sons ;  that  is,  where  the  vendor  was  satisfied  out  of  the  personal 
estate  of  the  purchaser,  in  exclusion  of  a  third  person,  that  person 
could  not  resort  to  the  equitable  lien  of  the  vendor  on  the  estate  ; 
or,  in  other  words,  could  not  require  the  purchased  estate  and  the 
personal  estate  to  be  marshalled  (I). 

2.  Thus,  in  the  case  of  Coppin  v.  Coppin  (a),  a  younger  brother 
purchased  an  estate  of  his  elder  brother,  but  part  of  the  purchase- 
money  was  not  paid.  The  purchaser  made  his  will,  charging  his 
estate  with  great  legacies  ;  but  the  will  was  attested  by  only  two 
witnesses  ;  afterwards  the  purchaser  died,  leaving  his  brother,  the 
vendor,  his  heir  and  executor  ;  and  it  was  holden  by  Lord  Chan- 
cellor King,  that  he  had  an  equitable  lien  on  the  land  ;  that  he 
was  entitled  to  retain  the  purchase-money  out  of  the  assets  ;  and 
*that  the  legatees  could  not  stand  in  his  place  with  respect  to  the 
equitable  lien  (II). 

3.  There  is  an  important  case  on  this  subject,  which  demands 
particular  attention.  The  case  to  which  I  allude  is  Pollexfen  v. 
Moore  (h).  It  appeared  that  Thomas  Moore  purchased  an  estate 
from  Pollexfen,  and  had  not  paid  all  (he  purchase-money  ;  he  de- 
vised the  estate  to  Kemp,  and,  subject  to  some  legacies,  made 
Kemp  his  residuary  legatee  and  executor.  Kemp  wasted  the  per- 
sonal estate  and  died  ;  whereupon  the  purchased  estate  descended 
to  Boyle  Kemp,  his  son  and  heir  at  law.  Pollexfen  filed  his  bill 
for  payment  of  the  remainder  of  the  purchase-money,  Mrs  Moore, 
a  legatee   in    Thomas  Moore's    will,    brought  a   cross-bill,  praying 

(a)  Coppin  v.  Coppin,  Sel.  Clia.  Ca.         (i)  2  Atk.  272. 
28  ;  2  P.  Wms.  291. 

(I)  The  general  rule  is  now  in  favor  of  the  marshalling,  as  the  examination  of 
the  authorities  in  the  text  -will  show,  see  pi.  11,  2^ost ;  but  the  former  argument 
has  been  preserved,  becavise  it  traces  the  whole  of  the  law  upon  the  point. 

(II)  Lord  Eldon  cited  Coppin  v.  Coppin  as  a  case  where  the  doctrine  of  Pollex- 
fen V.  Moore,  as  to  marshalling,  was  practically,  though  he  doubted  whether  it 
ought  to  have  been,  admitted,  15  Ves.  jun.  314.  The  meaning  of  this  observation 
is,  that  the  decision  in  Coppin  v.  Coppin  agrees  with  the  doctrine  in  Pollexfen  v, 
Moore. 
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that  if  the  purchase-money  should  be  paid  out  of  the  personal 
estate,  she  might  stand  in  the  purchaser's  place  as  to  his  lien  on 
the  land.  Lord  Hardwicke  admitted  that  Pollexfen  had  a  lien  on 
the  estate  for  the  remainder  of  the  purchase-money.  But  he  said, 
that  this  equity  would  not  extend  to  a  third  person,  but  was  con- 
fined to  the  vendor  and  vendee  only  (1)  ;  and  if  the  vendor  should 
exhaust  the  personal  assets  of  Moore  and  Kemp,  the  defendant 
would  not  be  entitled  to  stand  in  his  place,  and  to  come  upon  the 
purchased  estate  in  the  possession  of  Kemp's  heir.  But  then  the 
heir  should  not  avail  himself  of  the  injustice  of  his  father,  who 
had  wasted  the  assets  of  Moore,  which  should  have  been  applied 
in  paying  the  defendant's  legacy.  Therefore,  Lord  Hardwicke 
added,  that  the  estate  which  had  descended  from  Kemp,  the  execu- 
tor of  Moore,  upon  Boyle  Kemp,  came  to  him  liable  to  the 
same  equity  as  it  would  have  been  against  the  father,  who  liad 
misapplied  the  personal  estate  ;  and  in  order  to  relieve  Mrs.  Moore, 
he  would  direct  Pollexfen  to  take  his  satisfaction  upon  the  pur- 
chased estate,  because  he  had  an  equitable  lien  both  upon  the 
real  and  personal  estate  ;  and  would  leave  this  last  fund  open,  that 
Mrs.  Moore,  who  could  at  most  be  considered  only  as  a  simple- 
contract  creditor,  might  have  a  chance  of  being  paid  out  of  the 
personal  assets. 

The  decree  was  general,  that  the  residue  of  the  purchase  money 
and  interest  should  in  the  first  place  be  paid  out  of  the  personal 
estate  of  the  said  Thomas  Moore  ;  but  that  in  case  it  should  ap- 
pear *that  Moore  did  not  leave  assets  to  pay  what  should  be  so  due 
for  the  residue  of  the  purchase-money,  and  all  his  other  debts, 
legacies,  and  funeral  expenses ;  or  if  the  personal  estate  of  Moore 
was  not  then  sufficient,  by  reason  that  the  assets  of  Kemp  were 
not  sufficient  to  answer  such  part  thereof  as  came  to  his  hands, 
then  such  deficiency,  "  50  far  as  the  personal  estate  of  the  said 
Thomas  Moore  shall  he  applied  in  payment  of  the  said  purchase- 
money  (I),"  should  be  made  good  out  of  the  purchased  estate,  and 
a  competent  part  thereof  was  decreed  to  be  sold  accordingly. 

(I)  The  decree  has  generally  been  considered  at  variance  with  the  judgment. 
In  the  first  edition  of  this  work,  the  author  stated,  that  he  could  not  see  the 
principle  upon  which  the  decree  was  made,  it"  it  were  correctly  stated,  that  if  the 
purchaser  did  not  leave  assets  to  pay  the  purchase-money,  and  all  his  debts,  funeral 
expenses,  and  ler/acies,  the  deficiency  was  to  be  made  good  out  of  the  purchased 
estate.  See  3  Atk.  273,  n.  3,  last  edition.  Upon  searching  the  Registrar's  book, 
it  appears  that  the  decree  was  qualilied  as  stated  in  the  text ;  ancl  this  emenda- 
tion, with  the  observations  in  the  text,  will,  it  is  hoped,  conduce  to  a  right 
understanding  of  this  case.     See  Reg.  Lib.  B.  1745,  fol.  283. 

(1)  See  Champion  v.  Brown,  6  John.  Ch.  398,  404. 
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Now  in  this  case  Lord  Hardwicke,  in  giving  judgment,  clearly 
agreed  with  the  decision  in  Coppin  v.  Coppin,  that  this  equity  did 
not  extend  to  a  third  person.  According  to  the  judgment,  his- 
Lordship  deviated  from  that  rule  in  the  case  before  hinr>,  on  the 
ground  of  fraud.  But  Lord  Hardwicke's  decree  cannot  be  satis- 
factorily accounted  for  on  this  narrow  ground.  The  decree  was, 
that  if  Thomas  Moore  (the  original  purchaser)  did  not  leave  assets 
to  pay  the  residue  of  the  purchase-money,  and  all  his  debts,  fune- 
ral expenses,  and  legacies,  then  the  purchased  estate  and  the  per- 
sonal estate  should  be  marshalled,  so  as  to  let  in  the  simple-con- 
tract creditors  and  legatees.  This  could  not  be  on  account  of  the 
fraud  in  Kemp,  the  devisee  and  executor. 

4.  It  appears  by  the  Registrar's  book,  that  Pollexfen  had  not 
delivered  the  title-deeds  and  conveyance  of  the  estate  to  the  pur- 
chaser, but  had  by  agreement  kept  them  in  his  own  custody  as  a 
security  for  the  purchase-money  unpaid  ;  and  he  strongly  insisted 
by  his  bill,  that  he  never  intended  the  deeds  to  have  operation  till 
all  the  money  was  paid  (c).  And  this,  it  is  apprehended,  must 
have  been  the  ground  on  which  the  decree  was  pronounced.  The 
seller  had  an  equitable  mortgage  on  the  estate,  and  the  case  there- 
fore came  within  the  general  rule,  as  to  marshalling  (d).  Thus 
explained,  the  case  of  Pollexfen  v.  Moore  does  not  in  the  least 
*clash  with  Coppin  v,  Coppin,  but  appears  to  establish  an  important 
distinction  on  this  subject,  viz.  that  where  the  purchaser  has  an 
equitable  mortgage  on  the  estate,  or  in  case  of  fraud,  the  purchased 
estate  and  the  personal  estate  may  be  marshalled  in  favor  of  simple- 
contract  creditors  and  legatees. 

5.  The  general  question  under  discussion  arose  in  a  case  before 
Lord  Eldon,  but  it  was  not  necessary  to  decide  it.  Pollexfen  v. 
Moore,  as  reported,  was  the  only  case  cited.  The  Lord  Chan- 
cellor assimilated  the  lien  to  a  charge,  and  said,  that  the  cases  of 
marshalling  seem  to  have  gone  this  length  ;  that,  where  there  is  a 
charge  upon  an  estate  descended,  a  legatee  shall  stand  in  the  place 
of  the  person  having  that  charge,  resorting  to  the  personal  estate. 
He,  however,  gave  no  opinion  upon  the  point,  although  it  is  clear 
that  the    inclination  of    his    opinion    was  in    favor    of   the    legatee 

(c)  lieg.  Lib,  B.  1745,  fol.  283,  Holdsworth,  Hil.  23,  Geo.  III.  on  appeal 

(rf)  Lutkins  v.  Leigh,  For.  53;    Al-  from  the  Rolls,  is  referred  to;  and  see 

drich  V.  Cooper,  8  Ves.  jun.  397,     [See  O'Neal  v.  Mead,  1  P,  Wms.  693,  and 

Sumner's   ed,    notes,   and  cases  cited.]  the  cases  in  the  note. 
In  my  copy  of  Forrester,  Holdswcrth  v. 
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under  the  general  rule  (e).  In  a  still  later  case  the  very  pouit 
came  before  Sir  Wm.  Grant,  Master  of  the  Rolls,  as  between  an 
heir  and  legatees,  and  called  for  a  decision  (/).  The  only  case 
cited  was  Pollexfen  v.  Moore,  as  reported  in  Atkyns.  The  learned 
judge  said,  that  it  was  a  very  obscure  report ;  and  it  had  per- 
plexed him  very  much  formerly.  The  decision  was  against  that 
dictum  of  Lord  Hardwicke.  This  could  not  be  distinguished  from 
the  common  case  of  marshalling  ;  that  a  person  having  resort  to 
two  funds  shall  not  by  his  choice  disappoint  another,  having  one 
only  (1)  :  and  a  decree  was  pronounced  accordingly. 

6.  The  reader  will  observe,  that  ihe  case  of  Coppin  t?.  Coppin 
was  not  cited  in  either  of  the  foregoing  cases  ;  and  should  the 
observations  which  have  been  made  on  Pollexfen  v.  Moore  be 
thought  correct,  it  would  seem  that  Lord  Hardwicke's  decision 
was  not  in  opposition  to  his  dictum  in  the  same  case,  expressive  of 
the  rule  estabHshed  by  Lord  Chancellor  King.  Perhaps  the  com- 
mon case  of  marshalling  may  be  thought  not  to  apply  to  the  point 
in  question,  when  it  is  considered  that  the  equitable  lien  was 
originally  raised  hy  the  construction  of  equity  in  favor  of  the 
vendor  only,  and  not  in  favor  of  third  persons.  It  seems  to  have 
been  thought  in  Coppin  v.  Coppin,  and  apparently  with  some 
reason,  that  extending  the  vendor's  lien  to  third  persons  would  be 
breaking  in  upon  the  statute  of  frauds  (o-)  (2).  The  general  rule 
as  to  marshalling  applies  to  cases  where  the  person  resorting  to  the 
personal  estate  has  an  actual  charge  or  lien  on  the  real  estate  : 
*but  in  this  case,  if  equity  first  deems  the  purchaser  a  trustee  for 
the  vendor  as  to  so  much  of  the  estate  as  will  satisfy  the  purchase- 
money  unpaid,  and  then  permits  a  disappointed  legatee  to  stand 
in  the  place  of  the  vendor,  it  is  creating  a  charge  on  the  land  in 
direct  opposition  to  the  statute  of  frauds.  And  this  cannot  justly 
be    compared   to    a    lien    created    in    equity    by    deposit    of  deeds, 

(e)  See  Austen  v.  Halsey,  6  Ves.  jun.  209 ;  4  Russ.  339,  n. ;  and  see  Headley 

475  ;  and  see  Cox's  n.  (1)  to  2  P.  Wms.  v.  Roadhead,  Coop.  50. 

295.  {g)  See  now  1  Vic.  c.  26  ;  supra,  eh. 

(/)  Trimmer  v.  Bayne,  9  Ves.  jun.  11,  s.  3. 

(1)  1  Story  Eq.  Jur.  §  499,  §  558,  §  559  ;  Cheeseborough  v.  Millard,  1  John.  Ch. 
412,  413  ;  Hayes  v.  Ward,  4  John.  Ch.  123;  King  v.  Baldwin,  2  John.  Ch.  554  ; 
Clason  V.  Morris,  10  John.  524  ;  Evertson  v.  Booth,  19  John.  486  ;  Stevens  v. 
Cooper,  1  John.  Ch.  430 ;  Ram.  on  Assets,  Ch.  28,  §  1,  p.  329  et  seq.  ;  Bank  of 
Kentucky  y.  Vance,  4  Litt.  168;  Dorr  v,  Shaw,  4  John.  Ch.  17;  Hawley  v. 
Mancius,"  7  John.  Ch.  174,  184;  Alston  v.  Munford,  1  Brock.  267;  AldriJh  ». 
Cooper,  8  Sumner's  Vesey,  382  and  notes  ;  Trimmer  v.  Bayne,  9  ib.  209 ;  Iglehart 
V,  Armiger,  1  Bland,  519  ;  Sehnebly  v,  Ragan,  7  Gill  &  John.  120. 

(2)  See  2  Story  Eq.  Jur.  §  1218  ;  Per  Redfield  J.  in  Manly  v.  Slason,  Supreme 
Court,  Vermont,  Feb.  1 849,  2  Law  Rep.  (N.  S.)  329,  334. 
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because  that  is  an  act  done  which,  hke  the  case  of  partial  per- 
formance, takes  a  case  in  equity  out  of  the  statute.  On  sale  of 
the  estate,  the  purchase-money  becomes  a  debt  payable  out  of  the 
purchaser's  personal  estate ;  and  the  equitable  lien  ought,  it  is 
conceived,  to  be  extended  to  so  much  only  of  the  purchased  estate 
as  the  personal  estate  is  insutlicient  to  answer.  The  vendor  has 
not  an  original  charge  on  the  estate,  but  only  an  equity  to  resort 
to  it,  in  case  the  personal  estate  prove  deficient  (1).  In  this  view  of 
the  case  an  independent  substantive  charge  on  the  land  is,  in  fact, 
created  by  equity  in  favor  of  a  legatee,  although,  if  the  legacy 
was  actually  imposed  on  the  estate  by  a  will  not  duly  executed 
according  to  the  statute  of  frauds,  the  Court  is  bound  to  say,  that 
the  will  cannot  be  read  as  to  the  charge. 

It  is  with  great  deference  that  these  observations  are  submitted 
to  the  reader,  after  the  high  opinions  which  have  been  given  upon 
this  point ;  but  as  the  case  of  Coppin  v.  Coppin  was  not  cited  in 
the  recent  cases,  and  the  effect  of  a  decision  over-ruling  that  of 
Lord  Chancellor  King,  does  not  appear  to  have  presented  itself  to 
the  mind  of  the  Court,  it  still  seems  open  to  contend,  that  the 
equity  under  consideration  cannot  be  extended  to  a  third  person, 
unless  by  reason  of  a  fraud,  or  on  the  ground  of  the  vendor  having 
an  equitable  mortgage  on  the  estate. 

7.  Since  these  observations  were  written.  Lord  Eldon,  in  de- 
ciding the  general  question  of  lien,  observed  that  he  had  some 
doubt  upon  another  point,  whether  the  Court  will  in  case  of  the 
death  of  the  vendee  marshal  the  assets,  so  as  to  throw  the  lien  on 
the  purchased  estate.  It  has  been  often  said,  and  the  case  of 
Coppin  V.  Coppin  stated  as  an  authority,  that  a  Court  will  not 
do  that.  The  Lord  Chancellor  in  his  judgment  takes  no  notice  of 
that  point.  In  that  case  the  heir  happened  to  be  the  heir  of  the 
vendee,  so  that  the  estate  was  at  home,  and  it  was  held  that  being 
also  the  executor,  he  was  entitled  to  retain  the  purchase-money 
out  of  the  personal  assets.  That  decision  requires  a  good  deal  of 
consideration.     If  the  estate  had  been   in  a  third  person,  the  general 

(1)  See  Garson  v.  Green,  1  John.  Ch.  308,  310.  But  notwithstanding  this  prin- 
ciple, it  is  held  that  there  is  no  authority  for  requiring  the  vendor,  first  to  obtain 
judgment  at  law  and  a  return  on  his  execution  as  preliminary  to  his  application  to 
a  court  of  Equity  to  obtain  an  account  of  the  personal  estate  and  a  decree  of 
payment,  if  it  mav  be  so,  otherwise  that  the  lien  be  declared,  and  the  land  sold. 
Hardens.  Miller, "G.  M.Dudley,  120.  See  llusseU  v.  Todd,  7  Blackf.  239.  In 
some  courts  it  has  been  held,  that  the  vendor  may  enforce  his  claim  in  equity 
without  havmg  obtained  a  judgment,  or  taken  any  steps  whatever  at  law. 
High  V,  Batte,  10  Yerger,  186;  Richardson  v.  Baker,  5  J.  J.  Marsh.  323; 
Galloway  v.  Hamilton,  1  Dana,  i576.     See  ante  871,  note. 
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doctrine  as  to  a  person  having  two  funds  to  resort  to,  might  be 
thought  tojiave  an  itnmediate  apphcation,  and  the  express  terms 
of  the  decree  in  Pollexfen  i;.  Moore  might  be  found  very  incon- 
sistent *with  it  (A).  On  a  subsequent  occasion,  Lord  Eldon  ob- 
served (in  allusion  to  Lord  Hardwicke's  observation  in  Pollexfen 
V.  Moore,  before  noticed),  that  if  the  meaning  was  that  he  (Lord  H.) 
would  follow  the  case  of  Coppin  v.  Coppin,  and  that  if  the  vendor 
exhausted  the  personal  assets,  the  legatee  of  the  purchaser  should 
not  come  upon  the  estale,  there  is  great  difficulty  in  applying  the 
principle,  as  it  would  then  be  in  the  power  of  the  vendor  to  admin- 
ister the  assets  as  he  pleases  :  having  a  lien  upon  the  real  estate 
•  to  exhaust  the  personal  assets,  and  disappoint  all  the  creditors; 
who,  if  he  had  resorted  to  his  lien,  would  have  been  satisfied,  and 
in  that  respect,  with  reference  to  the  principle,  the  case  is  anoma- 
lous (i). 

8.  Li  the  late  case  of  Selhy  v.  Selby,  the  Master  of  the  Rolls 
decided  that  the  assets  should  be  marshalled  against  the  devisee 
in  favor  of  simple  contract  creditors  (k). 

9.  And  in  Wythe  i'.  Henniker,  he  considered  that  if  the  pur- 
chased estate  not  paid  for  had  descended  instead  of  being  devised, 
the  pecuniary  legatees  would  have  been  entitled  to  stand  in  the 
place  of  the  seller  upon  the  descended  estate  as  far  as  he  was 
satisfied  out  of  the  personal  estate.  But  as  in  that  case  the  real 
estate  was  devised,  he  held  that  the  assets  could  not  be  marshalled 
for  pecuniary  legatees  (/).  He,  however,  observed,  that  in  the  case 
of  Pollexfen  v.  Moore,  a  testator  gave  a  pecuniary  legacy  to  his 
sister,  and  devised  his  real  estate  to  Kemp,  whom  he  made  execu- 
tor. Kemp  wasted  the  personal  assets,  which  appear  to  have  been 
sufficient  to  pay  the  legacy,  and  died,  leaving  the  legacy  unpaid, 
and  the  real  estate  which  he  liad  acquired  from  the  first  testator 
descended  to  his  son  and  heir  ;  and  the  decision  in  that  case  was, 
that  because  Kemp,  the  father,  had  wasted  the  assets  which  omdit 
to  have  paid  the  legatee,  the  legatee  should  charge  the  heir  of 
Kemp  in  respect  of  the  legal  estate.  Lord  Hardwicke  decreed 
salisAiction  to  the  legatee  out  of  the  descended  estate,  upon  the 
ground  that  tlie  legatee  was  entitled  to  the  same  relief  against  him 
as  she  would  have  been  entitled  to  against  the  father.  This  deci- 
sion, therefore,  had  not  only  no  a|)plication  to  the  purpose  for  which 
it  was  cited,  but    it   was   difficult   to   find    any  principle  upon  which 


1 


(li)  1.5  Ves.  jun.  338,  339.  (k)  i  lluss.  336. 

(«■)  lo  Ves.  jun.  345.  (/.)  2  Myl.  &  Kee.  fi3o. 
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it  could  be  supported,  because  the  wasting  of  the  assets,  which 
ought  to  h^ve  satisfied  the  legacy,  could  only  constitute  a  simple 
contract  debt  against  Kemp  the  father,  to  be  satisfied  out  of  his 
personal  estate  if  he  had  left  personal  estate,  and  could  not  affect 
*his  real  estate  descended  (m).  This  case  of  Pollexfen  v.  Moore,  he 
added,  was  referred  to  by  Sir  W.  Grant  in  Trimmer  v.  Bayne, 
where  the  pecuniary  legatee  was  decreed  to  stand  in  the  place  of 
the  heir  upon  a  descended  but  not  a  devised  estate  ;  and  it  is 
noticed  by  Lord  Eldon,  in  Austen  v.  Halsey,  and  in  Mackrelh  v, 
Symmons.  Sir  WiUiam  Grant,  in  Trimmer  v.  Bayne,  observes — 
and  there  was  abundant  reason  for  the  observation — that  the  case 
of  Pollexfen  v.  Moore  had  greatly  perplexed  him.  In  this  case  we 
may  observe,  that  Sir  John  Leach  does  not  appear  to  have  directed 
his  attention  to  the  real  terms  of  the  decree  in  Pollexfen  v.  Moore, 
which  were  not  known  to  Sir  W.  Grant. 

10.  In  a  still  later  case  (n),  the  assets  were  marshalled  for  the 
benefit  of  a  legatee  under  the  purchaser's  will  against  the  heir,  to 
whom  tlie  purchased  estate  had  descended.  The  Vice-Chancellor 
relied  upon  the  last  three  cases  above  cited,  and  observed  that  the 
weight  of  authority  was  abundantly  in  favor  of  holding  that  the 
lien  of  the  vendor  must  be  subjected  to  the  ordinary  rule  of  mar- 
shalling assets,  and  the  decree  in  the  case  before  him  must  be 
framed  upon  that  principle.  His  decision,  he  admitted,  was  con- 
trary to  the  decision  in  Coppin  v.  Coppin,  and  to  the  dictum  in 
Pollexfen  v.  Moore.  But  he  must  say  of  them  as  Lord  Eldon,  in 
Aldrich  v.  Cooper,  said  of  Robinson  i;.  Tonge,  they  are  not  recon- 
cileable  with  the  general  class  of  cases  ;  and  besides  that,  they 
have  been  positively  overruled.  And  thus  we  may  observe  how, 
step  by  step,  error  becomes  confirmed. 

1 1.  The  modern  cases,  as  they  now  stand,  appear  to  have  decided 
tliat  the  purchased  estate  and  tlie  personal  estate  will  be  marshalled 
where  the  estate  descends  in  favor  of  simple  contract  creditors  and 
also  of  legatees  (o)  ;  and  where  the  estate  is  devised,  in  favor  of 
simple  contract  creditors  also  (/;),  but  not  of  legatees  (§').  And 
now  the  estate  would,  if  not  charged  by  the  purchaser's  will  with 
his  debts,  be  subject  to  his  simple  contract  as  well  as  his  specialty 
debts  (/•).     And  where  there  is  a  will,  tlie  estate  would  now  in  most 

(m)  This   is   not   accurate.     See   the     209  ;  -1  Russ.  339,  n.  ;  Sproule  v.  Prior, 
decree  as  stated  above,   and  the  obser-     8  Sim.  189. 
rations.  (p)  Selbv  i:  Selby,  4  Russ.  33G. 

(«)  Sproule  i".  Pryor,  8  Sim.  189.  (j)    Wythe   r.  Henniker,    2  Myl.  & 

(o)  Trimmer  r.   Bayne,    9    Ves.  jun.     Kee.  635. 

()■)  3  .S:  t  Will.  1,  c.  104. 
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cases    pass    by  it,   although    it    was    made    before    the    estate    was 
purchased  (s)  (1). 

12.  In  a  case  where  a  testator  recited  iiis  contract  for  the  pur- 
chase of  an  estate,  and  directed  his  executors  to  pay  the  purchase- 
*money,  and  devised  the  estate  to  one  and  gave  legacies  and  annui- 
ties lo  others,  and  the  personal  estate  was  insufficient  to  pay  both 
the  purchase-money  and  the  legatees  and  annuitants —  the  devisee 
and  the  legatees  and  annuitants  were  all,  it  seems,  treated  as  lega- 
tees, and  a  rateable  contribution  was  decreed  (^). 


13.  The  observation  of  Lord  Hardwicke  before  noticed,  that  this 
equity  would  not  extend  to  a  third  person,  but  was  confined  to  the 
vendor  and  vendee  only,  is  frequently  adduced  to  prove,  that  the 
lien  does  not  exist  when  the  estate  passes  into  the  hands  of  a  third 
person  ;  but  by  the  latter  part  of  the  same  passage  (t<).  it  clearly 
appears,  that  this  was  not  Lord  Hardvvicke's  meaning  ;  (2)  and  in 
Walker  v.  Preswick  (i),  Lord  Hardwicke  said,  that  this  lien  pre- 
vailed against  the  purchaser,  his  heir,  or  any  claiming  under  him, 
with  notice  of  this  equitable  title;  which  proves  his  meanino^  to 
be,  that  tlie  purchased  estate,  and  tlie  personal  estate  of  the  pur- 
chaser, could  not  be  marshalled  in  favor  of  a  third  person,  althoufh, 
as  we  have  seen,  he  allowed  it  in  Pollexfen  v.  Moore,  by  reason  of 
the  equitable  mortgaire. 

14.  It  appears  then,  that  this  equitable  lien  prevails  against  the 
purchaser  and  his  heir  (3),  and  all  persons  claiming  under  him  with 
notice,  although  for  valuable  consideration  (y)  (4). 

(s)  1  Yl".  c.  26;  supra,  ch.  11,  s.  ".  liep.  2.5;   Walker  v.  Preswick,   2  Yes. 

{t)  Headley  v.  lloadhead.   Coop.  .50  ;  (522 ;    (Jibbons   v.    Baddail,    2  Eq.    Ca. 

see  4  Rus.s.  340.  Abr.  682,  n.  (b)  to  (D) ;  Elliot  v.  Ed- 

(u)  Yidc  supra,  p.  873,  87i  wards,  3  Bos.  &  Pull.  181 ;  Mackreth  v. 

(.c)  2  Yes.  62:*.  Symmons,  1.5  Yes.  jun.  329  ;  Winter  v. 

(I/)  Ilearle  v.  Botelcrs,   Cary'.s    Cha.  Lord  Anson,  3  Russ.  493. 

(1)  See  2  Story  Eq.  Jur.  §  1227. 

(2)  See  Champion  v.  Brown,  6  John.  Ch.  404  ;  Trimmer  v.  Bavne,  9  Sumner's 
Yesey,  209. 

(3)  Garson  v.  Green,  1  John.  Ch.  308,  309  ;  Wade  v.  Greenwood,  2  Robinson, 
47.5,  484;  AVarner  v.  Van  Alstyne,  3  Paige,  513,  514.  JJpon  a  sale  of  the  land 
for  debts,  after  the  vendee's  death,  the  purchase-money  is  first  to  be  paid  out  of 
the  proL^eeds.  White  v.  Casanove,  1  Harr.  &  John.  106.  The  widow  of  the  vendee 
can  be  endowed  only  of  that  which  remains  after  the  vendor's  lien  has  been  satis- 
fied. Ellicott  r.  Welch,  2  Bland,  242;  Warner  r.  Yan  Alstyne,  3  Paige,  513; 
Wilson  r.  Davison,  2  Robinson,  385,  404.  Nazareth  Lit.  &  Benev.  Inst.  v.  Lowe, 
1  B.  Monroe,  257.  This  lien  prevails  against  a  voluntarv  donee.  Ujjshaw  v. 
Ilargrave,  6  Smedes  &  Marsh.  286,  292. 

(4)  If  the  purchase-money  has  been  paid.     Ilowlett  r.  Thompson,  1  Iredell  Eq. 
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15.  But  it  of  course  would  not  prevail  against  a  bona  fide  pur- 
chaser without  notice  (1)  ;  and  the  mere  deduction  of  the  title  to  the 
estate  from  the  first  vendor  by  recital,  will  not  be  sufficient  to 
affect  him,  for  that  does  not  show  it  was  not  paid  for  (2;). 

16.  This  distinction  does  not  appear  to  have  been  observed  in 
the  late  case  of  Davies  v.  Thomas  (0),  where  the  will  under  which 
the  sale  was  made  being  referred  to  in  the  conveyance  to  the  new 
purchaser,  was  deemed  sufficient  notice,  as  it  ought  to  have  led  the 
parties  to  make  the  requisite  inquiries  ;  and  if  that  had  been  done, 
they  would  have  found  that  there  was  a  lien  on  the  estate  for  the 
residue  of  the  purchase-money.  This  therefore  was  deemed  equi- 
valent to  notice  (2).  It  was  not  perhaps  necessary  to  decide  this 
point,  and  the  autliority  of  the  case  in  this  respect  cannot,  it  should 
seem,  bo  supported. 

*17.  In  another  recent  case  (6),  where  the  seller,  who  had  not 
been  paid  all  the  purchase-money,  although  he  had  acknowledged 
the  receipt  of  it  both  in  the  body  of  the  deed  and  by  indorsement, 
was  in  possession  of  the  estate  as  lessee  to  the  equitable  tenant  for 
life  under  the  settlement,  for  the  uses  of  which  the  estate  was  pur- 
chased, a  question  arose,  whether  annuitants  under  the  equitable 
tenant  for  life  were  bound  by  the  vendor's  lien,  if  it  existed,  in 
consequence  of  their  attorney  having  had  notice  that  the  seller  was 
in    possession   of  the  estate.     The  Court  observed,   that  the  only 

(.:)  Sec  1  13ro.  C.  C.  302.  (5)  White  v.  Wakefield,  7  Sim.  401. 

(a)  2  Yoii.  &  Coll.  23i. 

369  ;  Wilcox  v.  Calloway,  1  Wash.  (Yirg.)  38  ;  Graves  v.  M'Call,  1  Call,  414  ;  Red- 
ford  V.  Gibson,  12  Leigh,  332,  347  ;  Pierce  v.  Gates,  7  Blackf.  162  ;  Thornton  v. 
Knox,  6  B.  Monroe,  74  ;  Eskridge  v.  M'Chire,  2  Yergcr,  84  ;  Sheratz  v.  Xicodemus, 
7  Yerger,  9,  11  ;  McKnigat  v.  Bright,  2  Missouri,  110  ;  Wright  v.  Woodland,  10 
Gill  »fc  John.  388;  High  r.  Batte,  10  Yerger,  186,  335;  4  Kent  ((ith  ed.)  ir)4 ; 
2  Story  Eq.  Jur.  §  1228  ;  Champion  v.  Brown,  6  John.  Ch.  398  ;  Haley  v.  Bennett, 
5  Porter,  4o2  ;  Ilallock  v.  Smith,  3  Barboirr  Sup.  Court  liep  267  ;  Palmer  et  al. 
appellants,  1  Douglass,  422  ;  Miras  v.  Macon  &  Western  Railroad,  3  Kelly,  333  ; 
Y'oung  V.  Isett,  1  Morris,  460  ;  Irvine  v,  Campbell,  G  Binney,  118. 

(1)  Blight  V.  Banks,  6  Monroe,  192,  198  ;  Taylor  v.  Hunter,  o  Humphreys,  569, 
670  ;  Stewart  v.  Ives,  1  Sraedes  &  Marsh.  197,  206  ;  Carncs  v.  Hubbard,  2  ib.  108, 
113  ;  Dunlap  «.  Burnett,  5  ib,  702,  710  ;  Bayley  v.  Greenleaf,  7  Wheaton,  46,  50 ; 
Aldridge  v.  Dunn,  7  Blackf.  249  ;  Houston  v.  Stanton,  11  Alabama,  412  ;  Ewing 
V.  Beauchamp,  6  B.  Monroe,  422. 

(2)  A  recital  in  a  deed,  that  the  ]>urchase-rnoney  remains  unpaid,  is  notice  of  the 
lien  to  a  subsequent  purchaser.  Honore  v.  Bakewcll,  6  B.  Monroe,  67  ;  Thornton 
■y.  Knox,  6  B.  Monroe,  74.  See  Woodward  v.  Woodward,  7  B.Monroe,  116; 
Hor'gatt  I'.  Wade,  10  Smedes  &  Marsh.  143.  And  a  subsequent  purchaser  will 
be  atfected  with  notice,  if  he  might  have  learned  the  existence  of  the  lien  by 
examining  the  title  deed  of  his  vendor.  Honore  r.  Bakewell,  6  Monroe,  67.  So 
Avhere  the  vendor  retains  possession  of  the  land  sold,  it  has  been  held  sufficient 
to  put  the  subsequent  purchaser  from  the  vendee  on  inquiry  as  to  whether  the 
purchase  money  has  been  paid.     Hopkins  v.  Garrard,  7  B.  Monroe,  312. 
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fact  of  which  they  could  have  had  notice  was,  that  the  money  was 
not  paid.  But  as  the  seller  had  declared  by  the  conveyance,  in 
the  most  solemn  manner,  that  he  had  received  all  the  money,  no 
man  could  be  expected  to  inquire  whether  the  purchase-money 
had  been  paid,  and  therefore  the  case  failed  against  the  annuitants  (1). 
18.  Persons  coming  in  under  the  purchaser  by  act  of  law,  as 
assignees  of  a  bankrupt  (c),  are  bound  by  an  equitable  lien,  although 
they  had  no  notice  of  its  existence  ;  because,  as  Sir  William  Grant 
observed  on  another  point,  the  assignment  from  the  connnissioners, 
like  any  other  assignment  by  operation  of  law,  passes  the  riglits  of 
a  bankrupt  precisely  in  the  same  plight  and  condition  as  he  posses- 
sed them.  Even  where  (as  in  this  instance)  a  complete  legal  title 
vests  in  them,  and  there  is  notice  of  an  equity  affecting  it,  they 
-take,  subject  to  whatever  equity  the  bankrupt  was  liable  to  (f/)  (2). 

(c)  Blackburne  v.  Gregson,  1  Bro.  C.     jun.  346. 
C.  420  ;  Bowles  v.  llogers,  6  Yes.  jun.         (r/)  See   9  Yes.   jun.   100  ;  2  Yes.   & 
95,  n.  (a)  ;  Ex  parte  Hanson,   12  Yes.     Bea.  309 ;  see  the  late  statutes. 

(1)  Th.e  vendor's  lien  attaches,  although  the  deed  ackiiowledges  the  receipt  of 
the  purchase  money,  if  it,  in  fact,  has  not  been  paid,  as  against  the  vendee  and 
others  claiming,  as  volunteers,  or  having  notice,  under  him.  Tribble  v.  Oldham, 
5  J.  J.  Marsh.  145  ;  Gilraan  v.  Brown,  1  Mason,  192,  214;  Bedford  v.  Gibson,  12 
Leigh,  3:12,  344  ;  Eubank  r.  Boston,  5  Monroe,  285  ;  Sheratz  v.  Nicodemus,  7 
Yerger,  9  ;  Thornton  v.  Knox,  6  B.  Monroe,  74,  76 ;  2  Story  Eq.  Jur.  ^U225. 

(2)  2  Story  Eq.  Jur.  §  1228  ;  Mitford  c.  Mitford,  9  Yesey  Jr.  (Sumner's  ed.)  87 ; 
Mitchell  V.  AYinslow,  2  Story,  C.  C.  630  ;  Marine  &  Fire  Ins.  Bank  v.  Early,  E. 
M.  Charlt.  279 ;  Ligon  c.  Alexander,  7  J.  J.  ilarsh.  289.  "  This  lien  will  also 
prevail,"  says  Mr.  Justice  Story,  "  against  assignees  claiming  by  a  general  assign- 
ment under  the  bankrupt  and  insolvent  laws ;  and  against  assignees  claiming 
under  a  general  assignment,  made  by  a  failing  debtor  for  the  benefit  of  creditors  ; 
for  in  such  cases,  the  assignees  are  deemed  to  possess  the  same  equities  oulv  as 
the  debtor  liimseLf  would  possess.  So  it  will  jDrevail  against  a  judgment  creditor 
of  the  vendee  before  an  actual  conveyance  of  the  estate  has  been  made  to  him." 
2  Story  Eq.  Jur.  §  1228  ;  4  Kent  (6th  ed.)  154.  That  this  lien  will  prevail  against 
a  voluntary  assignment  for  the  benefit  of  creditors  generally,  see  Brown  v.  Yan- 
lier,  7  Humphreys,  239,  249  ;  Shirley  v.  Sugar  Itetincry,  2  Edwards,  505,  508  ; 
Repp  V.  Repp,  12  Gill  &  John.  341,  352.  But  see  Dunlap  v.  Burnett,  5  Smedes  & 
Marsh.  702,  7 10.  "But  there  is  a  clear  distinction  between  the  case  of  such  a  general 
assignment  to  assignees  for  the  benefit  of  creditors  generally,  and  a  particular 
assignment  to  specified  creditors  for  their  particular  security  or  satisfaction.  The 
former  are  deemed  to  take  as  mere  volunteers,  and  not  as  purchasers  for  a  valuable 
consideration,  strictly  so  called.  The  latter,  if  a  conveyance  of  the  proj^erty  has  ac- 
tually been  made  and  they  have  no  notice  of  the  purchase-money  being  unpaid  to  the 
vendor,  are  deemed  entitled  to  the  same  equities,  as  any  other  bonajide  jjarticular 
purchasers."  2  Story  Eq.  Jur.  ^^1229;  Mitford  r.  Mitford,  9  Yesey  jr.  100;  Bay- 
ley  V.  Greenleaf,  7  ^YheaLon,  oQ,  57  ;  Moore  v.  Holcombc,  3  Eeigh,  597.  As  to 
mortgagees  see  post,  881,  note.  In  North  Carolina,  before  the  doctrine  of  equita- 
ble lien  for  unpaid  purchase-money  was  entuely  rejected  in  that  state,  it  was  held 
to  be  clear  that  tlris  lien  would  not  prevail  against  creditors  of  the  vendee  enforc- 
ing the  collection  of  their  debts,  or  purchasers  under  an  execution  sale.  Johnson 
V.  (Jawthorn,  1  Dev.  &.  Bat.  Eq.  32;  Crawley  v.  Timberlake,  1  Iredell  Eq.  346  ; 
Harper  c.  Williams,  1  Dev.  &  Bat.  Eq.  379.  So  it  is  settled  in  Tennessee, 
Roberts  r.  Rose,  2  Humph.  145,  147.  But  in  Indiana,  the  lien  prevails  against 
judgment  creditors.  Aldridge  ».  Dunn,  7  Blackf.  249,  250.  See  Parker  v.  KeUy, 
10  Smedes  &  Marsh.  184. 
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19.  In  some  cases,  by  force  of  the  seller's  lien,  the  Court  can  at 
once  sell  the  estate  and  j3ay  the  purchase-money  to  the  seller  (e)  (I). 

20.  But  where  a  trustee  for  infants,  to  sell  the  lease  of  a  brew- 
house,  plant  and  fixtures,  contracted  to  sell  them  and  let  the  pur- 
chaser into  possession,  and  upon  a  bill  filed  by  the  trustee  there 
was  a  decree  for  a  specific  performance,  but  the  purchaser  became  • 
bankrupt  before  the  money  was  paid,  the  Vice-Chancellor  held 
that  there  was  no  lien  against  the  plant,  which  fell  within  the  pro- 
vision of  the  21  Jac.  1,  c.  19  (/).  -jk 

21.  And  creditors  claiming  under  a  conveyance  from  the  pur-      ^ 
chaser,  are  bound  in  like  manner  as  assignees  (^),    because  they 
stand  in  the  same  situation  as  creditors  under  a  commission. 

*22.  In    Nairne    v.  Prowse  (Ji)    the  question  arose,  whether    the 
lien    of  which    we   are    now    treating,    should    prevail    against    an 
equitable  mortgage,  by  deposit  of  title-deeds  ;  but  the  case  went  ofi:' 
on  another  ground,  and  the  point  was  not  decided  (2).     In  Stanhope 
V.  Earl    Verney  (i).  Lord    Northington    held,  that  a   declaration    of 
trust  of  a  term   in   favor  of  a    person,  was    tantamount   to  an  actual 
assignment:    unless    a    subsequent     incumbrancer,    bona  fide,    and       ',^ 
without    notice,  procured    an  assignment  ;  and    that  the    custody  of      % 
the  deeds  respecting  the  term,  with    a  declaration  of  the    trust  of  it       ■(■i 
in    favor   of  a  second    incumbrancer,   was    equivalent    to  an    actual       i 
assignment    of  it ;  and    therefore    gave  him  an    advantage  over  the 
first  incumbrancer,  which  equity  would  not  take  from  him. 

Now   it    must    at  one    view  be    seen  how   strong  the    analogy  is 

(e)  Supra,  p.  301  ;  as  to  the  right  to  see  1  Bro.  C.  C.  302. 

the  lien,  and    also  against  the   assets  of        (A)  6  Ves.   jiin.  752  ;    see  2   Ves.  & 

a    deceased    purchaser,    see    Rome    v.  Bea.  149. 

Young,  3  You.  &  Coll.  199.  (/)  Butler's  note  (1)  to  Co.  Litt.  290 

(/)  Ex  parte  Dale,  1  Buck,  3(50.  b,  Ch.  July  27,  1761  ;  see  and  consider 

{g)  Fawell  v.  Heelis,  Ambl.  724  ;  and  Frere  v.  Moore,  8  Price,  47o. 

(1)  See  ante,  871,  876,  in  notes. 

(2)  It  seems  to  be  agreed  that  this  lien  does  not  prevail  against  a  bona  fide 
mortgagee  without  notice,  he  being  regarded  in  equity  as  a  purchaser.  Duval  v. 
Bibb,  4  Hen.  &  Munf.  113,  120;  4  Kent  (6th  ed.)  153,  154;  Wood  r.  Bank  of 
Kentucky,  5  Monroe,  194,  195  ;  Clark  v.  Hunt,  3  J.  J.  Marsh.  553,  557  ;  2  Story 
Eq.  Jur.  §  1229.  And  in  some  cases,  it  has  been  held,  that  it  will  make  no 
diti'erence  in  this  respect,  whether  the  mortgage  is  taken  for  money  advanced  at 
the  time,  or  for  security  of  an  antecedent  debt.  Bayley  v.  Greenleaf,  7  Wheaton, 
46  ;  Gann  v.  Chester,  5  Yerger,  205,  209  ;  Roberts  v.  Rose,  2  Humphreys,  145, 
147  ;  Dunlap  v.  Burnett,  5  Smedes  &  Marsh.  702,  710  ;  2  Story  Eq.  Jur."^  1229  ; 
4  Kent  (6th  ed.)  153,  154  ;  Roberts  v.  Salisbury,  3  Gill  &  Joliai.  425  ;  Brecken- 
riclge  V.  Todd,  3  Monroe,  52,  55  ;  Hendricks  i\  l^obinson,  2  John.  Ch.  282,  304,  306. 
Other  cases  hold  that  in  order  to  give  a  mortgage  the  preference,  it  must  be  founded 
on  some  new  consideration.  See  Shirley  v.  Sugar  Refinery,  2  Edwards,  511; 
Hallock  V.  Smith,  3  Barbour  Sup.  Court  Rep.  267.  See  Repp  v.  Repp,  12  Gill  & 
John.  341,  352;  Twelves  v.  Williams,  3  Wheaton,  493;  2  Cruise  Dig.  bv  Mr. 
Greenleaf,  vol.  4,  Tit.  32,  Ch.  28,  §  39  and  note. 
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between  the  point  In  question  and  this  case.  The  only  difference 
between  (hem  appears  to  be,  that  in  the  case  before  Lord  North- 
ington,  both  the  trusts  were  declared  by  the  parties  ;  whereas  in 
the  case  under  consideration,  the  trust  or  lien  is  raised  by  equity, 
j  and  not  by  express  declaration,  and  the  trust  or  equitable  mort- 
gage is  generally  created  by  the  declaration  of  the  parties  ;  which 
circumstance,  if  it  turn  the  scale  either  way,  is  certainly  in  favor 
of  the  mortgagee,  who  has  equally  with  the  vendor  an  equity,  and 
does  not,  like  the  vendor,  claim  contrary  to  his  own  acknowledg- 
ment by  his  conveyance,  that  the  money  was  paid,  which  the 
mortgagee  no  doubt  gave  credit  to.  So  that,  upon  the  authority 
of  this  case,  we  may  perhaps  venture  to  say,  that  an  equitable 
mortgage,  by  deposit  of  deeds  to  a  person,  Jo?ia  ^(/e,  and  without 
-notice,  will  give  him  a  preferable  equity,  and  will  overreach  the 
vendor's  equitable  lien  on  the  estate  for  any  part  of  the  purchase- 
money  (i)  (1). 

23.  In  Mackreth  v.  Symmons,  where  the  vendor  had  a  lien  (k), 
the  legal  fee  was  outstanding  in  a  trustee  to  secure  annuities,  and 
a  mortgagee  (who  had  not  originally  looked  to  the  security  of  the 
estate)  claimed  under  a  contract  to  make  a  mortgage  to  him, 
when  he  had  no  notice  of  the  vendor's  lien  ;  and  also  under  a 
regular  mortgage  of  the  equitable  estate,  when  he  had  notice  of 
the  lien,  but  he  had  not  a  deposit  of  the  deeds.  His  counsel,  in 
citing  Chapman  v.  Tanner,  observed,  that  in  that  case  there  was 
a  special  agreement ;  the  title-deeds  were  kept  by  the  vendor,  a 
*deposit  of  the  title-deeds  of  itself  amounting  to  an  equitable 
charge.  Lord  Eldon  observed,  that  Chapman  v.  Tanner  was  very 
imperfectly  reported,  and  its  authority  was  weakened  by  the  ob- 
servation in  subsequent  cases,  that  there  was  a  special  agreement 
that  the  vendor  should  keep  the  writings,  and  it  was  stated  as  a 
fact  that  he  had  not  taken  any  security.  Lord  Eldon,  without 
entering  upon  the  question  of  notice,  or  that  of  the  money  not 
having  been  originally  lent  upon  the  faith  of  the  land,  decided, 
that  as  they  were  both  equities,  priorities  must  rank  according  to 
time,  and  consequently  the  mortgage  be  postponed  to  the  lien. 
This    case,  therefore,  is   not  inconsistent   with   the  rule    above   laid 

(J)  In  Mackreth  v.  Symmons,  15  Yes.     deeds, 
jun.   329,  there  was  no  deposit  of  the         (/;)  15  Ves.  jun.  329. 


(1)  Where  equitable  interests  in  an  estate  are  otherwise  equal,  they  will  attach 
accorduig  to  priority  of  time.  Berry  v.  Mutual  Ins.  Co.  2  John.  Ch.  603,  608 ; 
Lyneh  »,  Utica  Ins.  Co.  18  Wendell,  236, 
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down,  which  seems  to  be    supported    by   the  decision    in  Stanhope 
V.  Verney. 

•24.  A  deposit  of  title-deeds  by  a  simple-contract  debtor  of  the 
crown,  for  securing  part  of  the  purchase-money  for  another  estate, 
binds  the  crown  as  an  equitable  mortgage,  although  the  purchaser 
also  give  his  bond  to  the  seller  for  the  money  (/). 

25.  If  the  seller  agree  that  the  purchase-money  shall  be  paid  to 
a  third  person,  and  the  purchaser  accordingly  give  a  note  to  that 
person  for  the  amount,  the  lien  on  the  estate  will,  it  seems,  go  with 
the  note  (m)  (1). 

26.  Before  closing  this  subject  it  may  he  observed,  that  if  a 
purchaser  deposit  the  deeds  with  a  third  person,  as  a  collateral 
security  for  part  of  the  purchase-money,  the  seller,  although  he 
obtained  possession  of  the  conveyance  to  him  from  the  depositary, 
and  pledge  it  to  persons  who  advance  money  upon  it  bona  fide, 
cannot  give  them  a  lien  beyond  the  amount  of  the  purchase-money 
actually  unpaid  (n). 

(;)  Casberd  v.  Ward,   6  Price,  411;  (w)  Hooper  o.  llamsbottom,  4  Camp. 

Fector  v.  Philpott,  12  Price,  197.  Ca.  121 ;    6  Taunt.   12  ;    Harrington  v. 

(to)  Dryden  v.  Frost,  3  Myl.  &  Cra.  Price,    3   Barn.    &   Adol.    170 ;    supra, 

670,  where  the  third  person  was  a  prior  p.  4-54  ;  see  Mamiingford  v.  Tolman,  1 

mortgagee  and  attorney,   and  had  the  Coll.  670. 
deeds  in  his  possession. 

(1)  See  Colcord  v.  Seamonds,  6  B.  Monroe,  265. 
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^CHAPTER  XIX. 


Oi?    THE    PERSONS    INCAPABLE    OF    PURCHASING. 


Under  this  head  we  may  consider,  1st,  Who  are  altogether 
incapahle  of  purchasing  by  the  general  rules  of  law:  and,  Sdly, 
Who  are  incapable  of  purchasing  particular  property,  except  under 
restraints,  on  account  of  the  rules  of  equity. 


SECTION  I. 

OF    PERSONS    INCAPABLE    OF    PURCHASING. 


i.  The  several  incapacities^. 

2.  Parishioners,  Sgc. 

3.  Parson  and  churchwardens  in  Londotu 

4.  Aliens  purchase  for  benefit  of  Crovin. 
■5,  Denizen  may  purchase  and  hold. 

6.  Office  found. 

7.  Felons  and  traitors. 
8-  Corporations. 

9>  Infants  may  at  age  waive  a  purchase. 


10.  Femes  covert:  husband's  dissent. 

11.  Contract   to  purchase  by  feme  covert 

■with  separate  estate. 

12.  Feme   covert  buyiny   with  husband's 

authority. 

13.  Lunatics. 

15.  Roman  Catholics<, 

16.  Relief  Bill. 


1.  This  incapacity  is  of  three  kinds:  1st,  An  absolute  inca- 
pacity :  2dly,  An  incapacity  to  hold,  although  an  ability  to  pur- 
chase :    and  3dly,  An  incapacity  to  purchase,  except  sub  modo. 

And  first,  With  respect  to  persons  who  are  altogether  incapable 
t)f  purchasing. 

2.  The  parishioners,  or  inhabitants  of  any  place,  or  the  church- 
wardens, are  incapable  of  purchasing  lands  (a)  by  those  names. 


(a)  Co.  Litt,  3  a. 
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3.  But  it  seems  that  in  London  the  parson  and  churchwardens 
are  a  corporation  to  purchase  lands  (6).  And  churchwardens  and 
overseers  are  enabled,  by  statute  law  (c),  to  purchase  a  workhouse 
*for  the  poor,  but  this  is  merely  as  trustees,  and  does  not  affect  the 
general  rule  of  law. 


Secondly,  With  respect  to  persons  who  are  capable  of  pur- 
chasing, but  incapable  of  holding  ;  They  are, 

4.  Aliens ;  for  although  they  may  purchase,  yet  it  can  only  be 
for  the  benefit  of  the  king  :  and  upon  an  office  found,  the  king 
shall  have  it  by  his  prerogative  ((/)  (1).  And  it  seems  that  an  alien 
cannot  protect  himself  by  taking  the  conveyance  in  the  name  of 
a  trustee,  for  the  mischief  is  the  same  as  if  he  had  purchased  the 
lands  himself  (e)  (2). 

5.  But  if   an  alien    be   made  a    denizen  by   the   king's  letters 

(b)  Warner's  case,  Cro.  Jac.  532 ;  (e)  The  King  v.  Holland.  AH.  14  ) 
Hargrave's  n.  (4)  to  Co.  Litt.  3  a-  Sty.  20,  40,  75,  84,  90,  94  ;   1  Ro.  Abr. 

(c)  9  Geo.  1,  c.  7,  s.  4.  194,  pi.  8  ;  Du  Hourmelin  v.    Sheldon,     iVj 
Id)  Co.  Litt.  2  b.  1  Beav.  79.  ^ 

(1)  Though  an  alien  may  purchase  land,  or  take  it  by  devise,  yet  he  is 
exposed  to  the  danger  of  being  divested  of  the  fee,  and  of  having  his  land 
forfeited  to  the  state,  upon  an  inquest  of  office  found.  His  title  will  be 
good  against  every  person  but  the  state,  and  if  he  dies  before  any  such 
proceeding  be  had,  the  inheritance  cannot  descend  but  escheats  of  course. 
2  Kent  (6th  ed.)  61;  Slaters.  Nason,  15  Pick.  345;  Orr  •«.  Hodgson,  4  Whea-- 
ton,  453;  Jackson  i\  Beach,  1  John.  Cas.  399;  Jackson  ».  Lunn,  3  ib.  109; 
Dudley  v.  Grayson,  6  Monroe,  260  ;  Marshall  v.  Coiu-ad,  5  Call,  364  ;  Trustees 
V.  Grav,  1  Litt.  149;  Fox  v.  Southack,  12  Mass.  143;  Fairfax  v.  Hunter, 
7  Cranch,  603;  Vaux  v.  Nesbit,  1  M'Cord  Ch.  352;  M'Creery  iK  Allen- 
der,  4  Harr.  &  M'Hen.  409;  Groves  v.  Gordon,  1  Const.  Rep.  Ill  ;  University 
V.  Miller,  3  Dev.  191;  Doe  v.  Horriblea,  2  Hayw.  27;  Buchanan  v.  Deshon,  1 
Harr.  &  Gill,  280 ;  Jinkins  ».  Noel,  3  Stewart,  60  ;  Craig  v.  Leslie,  3  Wheaton^ 
589  ;  Craig  v.  Radford,  ib.  594  ;  Doe  v.  Robertson,  1 1  Wheaton,  332 ;  Jackson  v. 
Adams,  7  Wendell,  367  ;  Montgomery  v.  Dorion,  7  N.  Hamp.  475  ;  Laurens  y. 
Jenney,  1  Speers,  356 ;  Kennedy  v.  Wood,  20  Wendell,  230 ;  Trimbles  v.  Harri- 
son, 1  B.  Monroe,  141.  Until  the  land  is  seised  by  the  state,  the  alien  has 
complete  dominion  over  it,  and  may  convey  it  to  a  purchaser,  or  maintain  an 
action  to  recover  it.  Bradstreet  r.  Suj)ervisors  Sec,  13  Wendell,  546  ;  Scanlan  r. 
Wright,  13  Pick.  523.  Alienage  of  the  mortgagor  is  no  defence  to  a  writ  of 
entry  brought  by  the  mortgagee  to  forclose  the  equity  of  redemption.  Waugh 
V.  Riley,  8  MetcaK,  290.  An  alien  acquires  no  life  estate  in  the  land  of  his  wife 
by  virtue  of  his  marriage ;  Reese  v.  Waters,  4  Watts  &  Scrg.  145  ;  Mussy  v. 
Pierre,  24  Maine,  559  ;  and  a  levy  thereupon,  as  the  estate  of  the  husband,  gives 
no  title  to  the  creditor.  Mussy  v,  Pierre,  24  Maine,  559.  This  subject  has  been 
regulated  by  statute  in  many  of  the  states,  so  as  to  bestow  upon  aliens  much 
greater  facilities  for  holding  and  enjoying  real  estate  than  existed  by  the  common 
law  ;  and  in  some  states  they  appear  to  have  the  same  right  as  citizens  of  the 
United  States.  The  statutes  of  the  several  states  and  a  synopsis  of  their  pro- 
Visions  will  be  found  in  1  Cruise  Dig.  by  Mr.  Greenleaf,  Tit,  1,  §39,  in  note,  pp« 
63,  54. 

(2)  See  Anstice  v.  Brown,  6  Paige,  448. 
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patent,  he  is   then  capable  of  holding  lands  (/)  purchased  after  his 
denization  (1). 

6.  And  if  an  alien  purchase  lands,  and  before  office  found  the 
king  make    him   a  denizen  by  letters  patent,  and  confirm  his  estate, 

j    the  confirmation   will    be   good ;  as   the  land  is  not  in  the  king  till 
office  found  (o-)  (2). 

7.  Persons  who  have  committed  felony  or  treason,  or  have  been 
guilty  of  the  offence  of  pramunire,  and  afterwards  purchase  lands, 
and  then  are  attainted  ;  for  they  have  ability  to  purchase,  although 
not  to  hold  ;  and  for  that  reason  the  lord  of  the  fee  shall  have  the 
lands  ;  but  if  they  purchase  after  they  are  attainted,  they  are  then 
in  the   same  situation  with    aliens,  and    the   lands   must  go   to   the 

Iking  (A)  (3). 
-  8.  Lastly,   Corporations   sole  or  aggregate,   either  ecclesiastical 
or  temporal,  cannot   hold   lands  without  due  license  for  that  pur- 
pose (i)  ;  and  the  lord   of  the    fee,  or  in   default  thereof  within  the 
time  limited  by  the  statutes,  the  king  may  enter  (A;)(4). 

Thirdly,  With  respect  to  persons  capable  of  purchasing  sub 
modo :  They  are, 

9.  Infants  under  the  age  of  twenty  one  years,  who  may  pur- 
chase, and  at  their  full  age  may  bind  themselves  by  agreeing  to 
the  purchase  ;  or  may  waive  the  purchase  without  alleging  any 
cause  for  so  doing  :  and  if  they  do  not   agree   to  the  purchase  after 

(/)  Co.  Litt.  2  b.  (h)  Co.  Litt.  2  b.     See  Rex  v.  Inhab. 

Iff)  Goulds.  29,  pi.    4  ;    Fourdriii  v.  of  Haddenham,  15  East,  463. 
Gowdry,    3    Myl.    &    Kee.    383  ;    Du         (i)  Co.  Litt.  99  a, 
Hoiirmeliii  v.  Sheldon,  4  Myl.  &   Cra.         {k)  Co.  Litt.  2  b. 
525. 

I 

Y  (1)  An  alien  cannot  take  lands  by  descent,  in  Massachusetts,  where  the  ances- 
tor dies  after  a  .preliminary  declaration,  but  before  actual  naturalization.  Foss  v. 
Crisp,  20  Pick.  121.  In  Maine  it  i.s  otherwise  ;  and  as  to  other  states  see  1  Cruise 
Dig.  by  Mr.  Greenleaf,  Tit.  1,  f39  note,  pp.  53,  54. 

(2)  A  grant  of  land  by  the  State  to  an  alien,  his  heirs  and  assigns,  with  war- 
ranty, enables  the  grantee's  heu's,  though  aliens,  and  in  a  foreign  country,  to 
inherit  it.  Commonwealth  v.  Heirs  of  Andre,  3  Pick.  224  ;  S.  P.  Jackson  v. 
Goodale,  20  John.  707. 

(3)  There  is  no  forfeiture,  in  the  United  States,  for  felony  ;  and  in  only  a  few 
states  for  treason.  2  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  3,  Tit.  30,  Ul  note;  ib. 
Tit.  29,  Ch.  2,  ^^21  note;   1  ib.  Tit.  l",  §67  note;  2  Kent  (6th  ed.)  386.' 

(4)  See  2  Kent  (6th  ed.)  282,  283,  and  notes  ;  1  Cruise  Dig.  Tit.  1,  §40,  note, 
p.  54  ;  Kunyan  v.  Coster,  14  Peters,  122  ;  Sutton  v.  Cole,  3  Pick.  232  ;  Jackson 
V.  Hartwell,  8  John.  422  ;  Angell  and  Ames  Corporation,  Ch.  5  ;  Phillips  Academy 

^_  V.  King,  12  Mass.  546  ;  Yidai  v.  Girard,  2  Howard  (S.  C.)  127  ;  Lathrop  r.  Bank 
of  Scioto,  8  Dana,  114;  Methodist  Church  v.  Remington,  1  "Watts,  218. 
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*theii-  full   age,  their   heirs  may   waive   the    purchase   in   the  same 
manner  as  the  infants  themselves  could  have  done  (I)  (1). 

10.  Femes  covert,  who  are  capable  of  purchasing,  but  their 
husbands  may  disagree  thereunto,  and  divest  the  whole  estate, 
and  maintain  trover  for  the  purchase-money  (to).  If  a  husband 
neither  agree  nor  disagree,  the  purchase  by  his  wife  will  be  effec- 
tual (2)  ;  but  after  his  death  she  may  waive  the  purchase,  without 
giving  any  reason  for  so  doing,  although  her  husband  may  have 
agreed  to  it.  And  if,  after  her  husband's  death,  she  do  not 
agree  to  it,  her  heirs  may  waive  it  (n). 

11.  And  it  has  been  decided  that  if  she  have  separate  property^ 
she   may  contract  if  she  were  a  feme  sole  for  the  purchase  of  an 

(I)  Ketsey's  case,  Cro.    Jac.  320;    1  224.     See  Francis  v.  Wigzell,  1  Madd. 

Ro.  Abr.  731  (K.) ;  Co.  Litt.  2  b.     See  258. 

Holmes  V.  Blogg,  8  Taunt.  508  ;  2  Moo.         (?>.)  Co.  Litt.  3  a  ;  Barnfather  v.  Jor- 

552.  dan,  Dougl.  452,  2d  edit. 

(m)  Garbrand  v.  Allen,  1  Lord  Raym. 

(1)  Where  an  infant  has  purchased  real  estate  or  taken  a  lease  of  it  subject  to' 
the  payment  of  rent,  or  has  granted  a  lease  of  it  upon  the  payment  of  rent^ 
common  justice  seems  to  impose  it  u\mn  him  as  a  duty,  when  he  becomes  of  age, 
to  make  his  election,  whether  he  will  ratify  or  disaffirm  the  transaction,  within  a 
reasonable  time.  He  cannot  enjoy  the  estate  for  years,  after  he  becomes  of  age, 
and  then  disaffirm  the  purchase  and  refuse  to  pay  for  it,  or  claim  the  considera- 
tion paid ; — Or  thus  enjoy  tr.e  leased  estate,  and  then  avoid  payment  of  the  stip- 
ulated rent ; — Or  receive  rent  on  the  lease  granted,  and  then  disaffirm  the  lease, 
"When  he  will  receive  a  benefit  by  silent  acquiescence,  he  must  make  his  election 
within  a  reasonable  time,  after  he  arrives  at  full  age,  or  the  benefits  so 
received  will  be  satisfactory  evidence  of  a  ratification,  Eoody  v.  McKenney,  23> 
Maine,  517,  524;  Hubbard  v.  Cummings,  1  Greenleaf,  11;  Dana  v.  Coombs,  6 
Greenl.  89  ;  Barnaby  i\  Barnabj',  1  Pick.  221 ;  Van  Dorens  v.  Everett,  2  South- 
ard, 460  ;  Belton  r.  Briggs,  4  Desaus.  465 ;  Lawson  v.  Lovejoy,  8  Greenl.  405, 
407  ;  Kline  v.  Beebe,  6  Conn.  494,  505,  508  ;  Robbins  v.  Eaton,  10  N.  Hamp.  561 ;. 
Bigelow  V.  Kinney,  3  Vermont,  353  ;  Armfield  v.  Tate,  7  Iredell,  258 ;  Chitty 
Contr.  (8th  Am.  "ed.)  146,  147  in  notes;  Cheshire  v.  Barrett,  4  M'Cord,  24f; 
Kitchen  v.  Lee,  11  Paige,  107.  But  see  Benhan  c.  Bishop,  9  Conn.  330.  Robbins 
V.  Eaton,  ubi  supra,  was  a  case  of  jjurchase  of  land  by  an  infant,  who  continued 
in  possession,  occujiying  and  improving  the  same  for  some  years  after  becoming  of 
age,  and  had  offered  to  sell  the  land  during  that  time, — this  was  held  to  be  a  rat- 
ification of  the  purchase.  Where  an  infant  purchases  land,  and  at  the  same  time 
re-conveys  it  in  mortgage,  as  security  for  the  j^urchase  money,  if  he  ratifies  the 
purchase  after  lie  comes  of  age,  he  thereby  ratifies  the  mortgage.  Robbins  r. 
Eaton,  10  N.  Hamp.  561 ;  Dana  ?\  Coombs,  6  Greenl.  89  ;  lioberts  v.  Wiggin,  1 
N.  Hani]).  73  ;  Lynde  v.  Budd,  2  Paige,  191  ;  Bigelow  v.  Kinney,  3  Vermont^ 
353  ;  Richardson  v.  Boright,  9  Vermont,  368  ;  Ottman  v.  Moak,  3  Saaidf.  Ch. 
431. 

(2)  A  married  woman  may  take  by  purchase,  unless  her  husband  expressly 
dissents.  Baxter  v.  Smith,  6  Binney,  427.  See  2  Cruise  Dig.  by  Mr.  Greenleaf, 
vol.  4,  Tit.  32,  ch.  27,  ^^7  and  note.  But  a  wife  cannot  by  the  common  law  be  the 
immediate  grantee  of  her  husband.  2  Cruise  Dig.  by  ]\ir.  Greenleaf,  vol,  4,  Tit. 
32,  Ch.  2,  ^33;  Martin  v.  Martin,  1  Greenl.  394  ;  Abbott  v.  Hurd,  7  Blackf.  510; 
Sweat  V.  Hall,  8  Vermont,  187  ;  Shepard  v.  Shepard,  7  John.  Ch.  57,  60.  But 
such  a  conveyance  will  be  upheld  in  equity.  AVallingford  v.  Allen,  10  Peters 
(S.  C.)583;  Shepard  i\  Shepard,  7  John.  Ch.  57,  61  ;  Arundeil  v.  Phipps,  10 
Vesey  jr.  139  ;  2  Kent  (6lh  ed.)  162,  163  and  note. 
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estate,   and  her  separate   property   will   be  bound  by  the  contract, 
.although  she  do  not  refer  to  it  (o). 

12.  A  feme  covert  may  purchase  lands  pursuant  to  an  authority 
given  by  her  husband,  and  he  cannot  avoid  it  afterwards  (^). 

13.  Lunatics  or  idiots,  who  are  capable  of  purchasing ;  but 
although  they  recover  their  senses,  cannot  themselves,  it  should 
seem,  waive  the  purchase  {q)  :  and  if  they  recover  and  agree  there- 
unto, their  heirs  cannot  set  it  aside. 

14.  If  they  die  during  their  lunacy  or  idiocy,  then  their  heirs 
may  avoid  the  purchase  (r).  And  as  the  king  has  the  custody  of 
idiots,  upon  an  office  found  he  may  annul  the  purchase  (5)  :  and 
after  the  lunatic  is  found  so  b}^  inquisition,  his  committee  may 
vacate  the   purchase  (t). 

15.  Lastly,  under  this  head  we  might  formerly  have  ranked 
papists  and  persons  professing  the  popish  religion  (m),  who  had 
neglected  to  take  the  oath  prescribed  by  the  31  Geo.  3,  c.  32  (r). 
For  a  papist  took  for  the  benefit  of  his  protestant  next  of  kin  till 
his  conformity  ;  for  the  benefit  of  himself  after  his  conformity  ; 
and  for  the  benefit  of  his  heir  after  his  death — -Nay,  for  the  benefit 
of  himself,  during  his  life  and  non-conformity,  by  reason  of  the 
*action  which  was  given  him;  and  might  therefore  be  said  to  be 
capable  of  purchasing  sub  modo  (y). 

16.  But  by  the  10  Geo.  4,  c.  7,  s.  '23,  it  was  enacted,  that  after 
the  passing  of  that  Act  no  oath  or  oaths  should  be  tendered  to  or 
required  to  be  taken  by  his  Majesty's  subjects  professing  the  Ro- 
man-catholic religion,  for  enabling  them  to  hold  or  enjoy  any  real 
or  personal  property,  other  than  such  as  might  by  law  be  tendered 
to  and  required  to  be  taken  by  his  Majesty's  other  subjects, 

(0)  DowKng  V.  Maguire,  Llo.  &  Goo.  (<)  Clerk  by  Committee   v.  Clerk,  2 

t.  Plunk.  1  ;  but   see  Chester  v.   Piatt,  Vcrn.  412;    Addison  by  Committee  v. 

sMjcim,  p.  232.  Dawson,  2  Yern.  678  ;  Ridler  d.  Ridler, 

(p)  Garbrandy.  Allen,  ubisup.  1  Eq.  Ca.  Abr.  279. 

(q)  On  this  point  see  2  Blaekst.  Comm.  (m)  See  11  &  12  W.  3,  c.  4  ;  Michaux 

291,   7th  edit.;  and  as  to  contracts  by  v.  Grove,  2  Atk.  210. 

lunatics,  see  p.  233,  supra.  (x)  See  43  Geo.  3,  c.  30. 

(r)  Co.  Litt.  2  b.  {y)  See  Mallom  v.  Bringloe,  Willes, 

(s)  Co.  Litt.  247  a.  75  ;  Com.  570,  S.  C. 
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SECTION  11. 

OF    PURCHASES    BY    TRUSTEES,    AGENTS,     ETC. 


1.    Trustees,  cS-c.  incapable  of  purchasing. 
3.  Agent  buying  his  own  estate  for  prin- 
cipal. 
6.  Execution  creditor  may  buy, 
6.   So  may  mortgagee. 

8.  Unless  a  trustee  of  a  pioiver  to  sell. 

9.  Attorney  cannot  buy  from  client. 

10.  Arbitrator  cannot  buy  claims. 

11,  32.  Prohibition  extends  to  buying  as 

agent. 
14.  Davidson  v.  Gardner. 
16.  Purchase    before   a    Master    may    be 

confirmed. 

18.  Guardian  and  loard. 

19,  22.   Relation  of  trustee  purchasing. 
23.    Tenant  for  life  purchasing  under  his 

poioer  of  sale. 

25.  Trustees  relinquishing  their  office. 

26.  Trustee   for  creditors :    majority     of 

creditors.    ■ 

28.  Trustee  buying  in  the  name  of  a  third 

person. 

29.  Trustee   may  buy  from  cestui  que 

trust  when  confidence  at  an  end. 

30.  Authority  from  attorney  to  buy. 


31.    Attorney    may    buy  from    client    at 

arm's  length. 
33.  Hoiv  jiurchase  to    be  effected    tchere 

cestui  que  trust  not  sui  juris. 
3i.  Mortgagee  7-elieved  against  purchase, 

35.  Estate  not  re-sold  to  be  re-conveyed. 

36.  Terms    xipon    which   purchase    is  set 

aside  where  estate  is  re-sold. 

37.  Xew  sale, 

38.  In  lots. 

39.  Rise  in  funds  lohere  money  invested, 

40.  Allowance  for  repairs,  S^c. 

41.  Old  buildings  pulled  down. 

42.  Rise  in  funds  no  objection  to  relief. 

44.  Increased  ^jrice,    to   he  paid  to  cestui 

que  trust. 

45.  Costs. 

46.  Shares  in  a  Company. 

47.  Purchasers  with  notice  bound  by  the 

equity, 

48.  Acquiescence. 

49.  Laches:  Creditors. 

50.  Knowledge  of  cestui  que  trust. 

5 1 .  Confirmation. 


1 


i 


We  come  now  to  persons  who  are  incapable  of  purchasing  par- 
ticular property,  except  under  restraints,  on  account  of  the  rules  of 
equity. 

*1.  It  may  be  laid  down  as  a  general  proposition,  that  trustees 
(o)  (1),  unless  they  are  nominally  such,  as  trustees  to  preserve  con- 


(a)  Fox   V,   Mackrcth,  2   Bro,  C.    C. 
)0  ;  4   Bro.  P.   C.  by    Tomlins,   258 ; 


rence,   3   Ves.  jun.  740 ;     Campbell  v, 
400;  4   Bro.  V.   (J.    by    Tomlins,   258;     Walker,  5  Ves.  jun.  678  ;  and  Whitackre 
Hall  V.  NoYGS,  3  Bro.   C  C.  483  ;  and     v.  Whitackre,  SeL  Cha.  Ca.  13  ;  Fike  v, 
see  3  Ves.  jun.  748  ;  Killick».  Flexney,     Vigors,  2  Dru.  &  Walsh,  262. 
4  Bro.  C.  C.  161  ;  Whichcote  v.  Law- 

(1)  In  all  cases,  where  a  purchase  has  been  made  by   a  trustee,  on  his  own 
account,  of  the  estate  of  his  cestui  que  trust,  although  at  public  auction,  it  is  in 
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tingent  remainders  (b),  agents  (c)(1),  commissioners  of  bankrupts  (rf), 

(b')  See  Parks  v.  White,  11  Yes.  jun.  "Meredith,  1  Jac.  &  Walk.    201.     [Mur- 

226.'  phey  v.  O'Shea,  2  J.  &  L.  425.] 

(c)  York-Bviilclings  Company  v.  Mac-  (d)  Ex  parte  Bennet,  10  Ves.  jun.  381 ; 

kenzie,   8    Bro.   P.  C.  42;  Lowther  v.  expariJe  Dumbell,  Aug.  13,  1806 ;  Mont. 

Lowther,  13  Ves.  jun.  95.     See  Watt  i'.  notes,  33,  cited;    ex  parte  Harrison,   1 

Grove,  2  Scho.  &  Lef.  492;   Whitcomb  Buck,  17. 
V.  Minchin,  5  Madd.  9 1  ;  Woodhouse  v. 

the  option  of  the  cestui  que  trust  to  set  aside  the  sale,  •whether  bona  fide  made 
or  not.  1  Story  Eq.  Jur.  §322 ;  Davoue  v.  Fanning,  2  John.  Ch.  252,  where 
the  cases  are  fully  examined  and  the  subject  thoroughly  sifted ;  Rogers  v. 
Rogers,  1  Hopkins,  515;  Van  Horn  i'.  Fonda,  5  John.  Ch.  388;  2  Kaimes 
Pr.  Eq.  87  ;  Saltmarsh  v.  Beene,  4  Porter,  283  ;  Litchfield  v,  Cudworth, 
15  Pick.  23,  31 ;  Copeland  v.  Mercantile  Ins.  Co.  6  Pick.  198 ;  Grider  v. 
Payne,  9  Dana,  190;  Richardson  v.  Jones,  3  Gill  &  John.  163;  Haddix  v. 
Haddix,  5  Litt.  202 ;  Davis  r.  Simpson,  5  Harr.  &  John.  147 ;  Brackenridge  v. 
Holland,  2  Blackf.  377  ;  Arnold  v.  Brown,  24  Pick.  96  ;  DeCaters  v.  LeRov  De 
Chamont,  3  Paige,  178  ;  Fonbl.  Eq.  B.  2,  Ch.  7,  §7,  note  (r)  ;  4  Kent  (6th  ed.) 
438  and  cases  in  notes  ;  Perry  v.  Xixon,  4  Desaus.  Eq.  504  ;  Butler  v.  Haskell,  4 
Desaus.  654  ;  Davis  v.  Simpson,  5  Harr.  &  John.  147  ;  Boyd  v.  Hawkins,  2  Dev. 
Eq.  207  ;  Wade  v.  Pettibone,  11  Ohio,  57  ;  MiUs  i\  Goodsell,  5  Conn.  475  ; 
Church  V.  Marine  Ins,  Co.  1  Mason,  341 ;  Michoud  v.  Girod,  4  Howard  (S.  C.) 
503,  553  ;  Torrev  v.  Bank  of  Orleans,  9  Paige,  650,  663  ;  Tan  Epps  v.  Van  Epps, 
ib.  238,  241 ;  Cram  v.  Mitchell,  1  Sandford,  251,  256  ;  Dobson  v.  Racey,  3  ib.  61  ; 
Campbell  y.  Pennsvlv.  Life  Ins.  Co.  2  Wharton,  53,  63  ;  Leisenring  v.  Black,  5 
Watts,  303  ;  Shelton  t.  Homer,  5  Metcalf,  462,  467  ;  Thorp  v.  McCuUum,  1 
Oilman,  615,  625  ;  Wormley  v.  AVormley,  8  Wheaton,  422,  441 ;  Case  v.  Abeel, 

1  Paige,  393.  A  purchase  from  a  co-trustee  is  equally  objectionable.  Hall  v. 
Noyes,  cited,  3  Vesey  jr.  748  ;  S.  C.  3  Brown  C.  C.  483  ;  Whichcote  v.  Lawrence, 
3  Vesey  jr.  740;  Shelton  v.  Homer,  5  Metcalf,  462,  cited  post,  888,  note.  The 
purchase  is  not  absolutely  void  ;  it  is  voidable  only  at  the  election  of  the  cestui  que 
trust.  Prevost  v.  Gratz,  1  Peters  C.  C.  368  ;  Harrington  v.  Brown,  5  Pick.  519  ; 
Denn  v.  M'Knight,  6  Halsted,  585  ;  Hayward"  v.  Ellis,  13  Pick.  272,  276;  Jenni- 
son  V.  Hapgood,  7  Pick.  8  ;  S.  C.  10  ib."  79,  111  ;  Blood  v.  Havraan,  13  Metcalf, 
236,  237;    Thorp  v.    McCullum,    1    Gihnan,   615,    627.     See  Wilson   r.   Troup, 

2  Cowen,  196;  S.  C.  7  John.  Ch.  25;  Jackson  x.  Woolsey,  11  John.  446; 
Denn  r.  Wright,  2  Halsted,  175.  One  of  several  ccstuis  que  trust  may  apply 
to  have  the  sale  set  aside,  though  others  are  content  with  the  sale.  Davou4 
V.  Fanning,  2  John.  Ch.  252,  268  ;  Litchfield  v.  Cudworth,  15  Pick.  24, 
31.  The  sale  will  not  be  set  aside  on  the  application  of  the  trustee.  Rich- 
ardson v.  Jones,  3  Gill  &  John.  164,  184;  Jackson  v.  Van  Dalfsen,  5  John.  43,  48. 
A  stranger  cannot  avoid  it.  Jackson  v.  Van  Dalfsen,  5  John.  43,  48  ;  Jackson  v. 
Walsh,  14  ib.  407,  415;  Wilson  v.  Troup  and  Hawley  v.  Cramer,  uhi  supra; 
Harrington  v.  Brown,  5  Pick.  521.  Such  a  sale  is  capable  of  confirmation. 
Prevost  V.  Gratz,  1  Peters  C.  C.  368  ;  Jackson  v.  Woolsey,  11  John.  446  ;  Galla- 
tin V.  Cunningham,  8  Cowen,  361  ;  Hayward  v.  Ellis,  13  Pick.  272;  Houghton  v. 
Hapgood,  Grout  v.  Hapgood,  13  Pick.  154,  159  ;  Jennison  v.  Hapgood,  14  Pick. 
345.  The  cestui  que  trust  must  jjursue  his  remedy  within  a  reasonable  time. 
Hawlev  v.  Cramer,  4  Cowen,  718  ;  Prevost  v.  Gratz,  1  Peters  C.  C.  368 ;  Phillips 
T.  Belden,  2  Edw.  Ch.  1,  27 ;  Fish  v.  Miller,  1  Hoff.  Ch.  Rep.  287 ;  Torrey  v. 
Bank  of  Orleans,  9  Paige,  644 ;  Jennison  v.  Hapgood,  7  Pick.  1,  8.  If  the 
cestui  que  trust  deliberately  confirms  the  sale,  neither  he,  nor  any  one  claiming 
under  him,  can  afterwards  object  to  it.  Lazarus  v.  Bryson,  3  Binney,  54,  58 ; 
Painter  i\  Henderson,  7  Barr,  48,  50;  Harrington  v.  Brown,  5  Pick.  519;  Per 
Parker  Ch.  J.  in  Jennison  v.  Hapgood,  7  Pick.  8  ;  Moore  v.  Hilton,  12  Leigh,  2, 
28  ;  Williams  v.  Marshall,  4  Gill  &  John.  377,  379  ;  Field  v.  Arrowsmith,  3 
Humphreys,  442,  446  ;  Scott  v.  Freeland,  7  Smedes  &  Marsh.  410,  419,  420.  It 
seems  that  if  the  estate  passes  into  the  hands  of  a  bona  fide  purchaser  for  a  full 
and  valuable  consideration,  the  sale  cannot  be  avoided  bv  the  cestui  que  trust. 
Blood  V.  Hayman,  13  Metcalf,  231. 

(1)  Armstrong  v.  Campbell,  3  Yerger,  202,  236  ;  Hunt  v.  Bass,  2  Dev.  Eq.  292, 
295;  Teakle  v.  Bailev,   2  Brock.  44,  51;    Banks  v.  Judah,   8  Conn.   146,   157; 
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assignees  of  bankrupts  (c),  (I),  solicitors  to  the  commission  (/),  (1), 
auctioneers  (2),  creditors  who  have  been  consulted  as  to  the  mode  of 
sale  (o-),  counsel  (A),  or  any  persons  who,  by  being  employed  or 
concerned  in  the  affairs  of  another,  have  acquired  a  knowledge  of 

(e)  Ex  2^arte   Reynolds,  5   Ves.  jun.  Churcliill,    8    Ves.  jun.  343,  cited;  ex 

707;  ex  parte  Lacey,  6  Ves.  jun.   625;  joarfe  Bemiet,  10  Ves.  jun.  381;  ex  parte 

ex  ■parte  Bage,  4  Madd.  459  ;  ex  parte  Dumbell,  Aug.  13,  1806 ;  Mont,  notes, 

Badcock,  1  Mont.  &  Mac.  231;  ex  parte  33,   cited.      See   12  Ves.  jun.    372;    3 

Thwaites,  1  Mont.  &  Ayr.  323  ;  ex  parte  Mer.   200  ;    ex  parte  Town,  2  Mont.  & 

Alexander,  2  Mont.  &  Ayr.  492.     [Tur-  Ayr.  29. 

ner  v.  Trelawney,  12  Sim.  49.     Nor  can  {g)  See  ex  parte  Hughes,  6  Ves.  jun. 

the  jDartner   of  the   assignee  buy.     Ex  617  ;  Coles  v.  Trecothick,  9   Ves.   jun. 

prerfe  Burrell,  7  Jurist,   116.]  234;    1   Smith's  Kep.    233;    Oliver   v. 

{f)  Owen  V.   Foulkes,    6  Ves.  jun.  Court,  8  Price,  127. 

630,   n.    (6.)  ;     Sidney   v.   Ranger,    12  (A)  Carter  v.  Palmer,  1  Dru.  &  Walsh. 

Sim.  118;  ex  parte  Linwood ;   ex  parte  722;  8  Cla.  &  Fin.  687,  705. 

(I)  Lord  Eldon  has  said,  that  the  rule  is  to  be  more  peculiarly  applied  with 
unrelenting  jealousy  in  the  case  of  an  assignee  of  a  bankrupt ;  adding,  that  it 
must  be  understood,  that,  whenever  assignees  purchase,  they  must  expect  an 
inquiry  into  the  circumstances.  See  6  Ves.  jun.  630,  n.  (b)  ;  and  8  Ves.  jun. 
346;  10  A^es.  jun.  395.  And  an  assignee  purchasing  the  estate  himself,  or  per- 
mitting his  co-assignee  to  purchase  it,  will  be  a  sufficient  cause  of  removal.  Ex 
parte  Reynolds,  5  Ves.  jun.  707. 

If  an  assignee  purchase  an  estate  sold  under  the  commission,  and  upon  an 
accidental  increase  in  the  value  of  the  property,  he  afterwards  sells  it  at  a  con- 
siderable advance,  he  cannot,  ujion  discovering  that  he  ought  not  to  have  been  a 
purchaser,  paj*  the  diiference  of  the  sales  to  the  general  fund  of  the  creditors. 
JE'.r  ;9arte  Morgan,  Feb  24,1806;  Mont,  notes,  31.  And  where  upon  the  sale  of  a 
bankrupt's  estate  by  auction,  in  two  lots,  both  of  the  lots  were  bought  in  by  the 
assignee,  without  the  consent  of  the  creditors,  the  Lord  Chancellor,  although 
there  was  a  profit  on  the  re-sale  of  one  lot,  which  was  more  than  equal  to  the 
loss  on  the  re-sale  of  the  other,  so  that  the  balance  was  in  favor  of  the  estate, 
held  the  assignee  liable  to  make  good  the  loss  on  the  lot  which  was  re-sold  at  a 
less  sum,  without  permitting  him  to  set  off  the  profit  gained  by  the  re-sale  of  the 
other  lot.     Ex  parte  Lewis,  1  Glyn.  &  Jame.  69.     Ex  parte  Buxton,  ih.  355. 

Church  V.  Mar.  Ins.  "Co.  1  Mason,  341,  344  ;  Copeland  v.  Mercantile  Ins.  Co.  6 
Pick.  198,  204  ;  Dunlap's  Paley's  Agency,  33  in  note ;  Baker  v.  Whiting,  3 
Sumner,  476  ;  Phillips  v.  Belding,  2  Edw.  Ch.  15 ;  Reed  v.  Warner,  5  Paige, 
650  ;  Matthews  v.  Dragrand,  3  Desaus.  26  ;  Beal  v.  McKiernan,  6  MUler  (Louis.) 
407.  The  rule  applies  to  all  piirchases  by  a  trustee  or  agent  to  sell,  in  which  the 
trustee  or  agent  is  to  be  at  all  interested.  Armstrong  v.  Campbell,  3  Yerger,  202, 
236  ;  Hunt  v.  Bass,  2  Dev.  Eq.  292,  295.  A  sub-agent  is  just  as  much  disqual- 
ified, as  an  agent  is,  to  make  a  purchase  in  opposition  to  the  rights  and  interest  of 
his  principal.  Story  J.  in  Baker  v.  Whiting,  1  Story  C.  C.  218,  241.  If  one, 
who  is  employed  as  an  agent  to  pay  taxes  on  the  lands  of  non-residents,  suffer 
them  to  be  sold  for  taxes,  and  buy  them  himself,  he  is  a  trustee  for  the  owners. 
Oldhams  v.  Jones,  5  B.  Monroe,  458,  467-  See  also  Baker  v.  Whiting,  3  Sumner, 
476. 

(1)  See  Harrison  v.  Mock,  10  Alabama,  185,  194 ;  Cram  v.  Mitchell,  1  Sandford, 
251,  256;  Ex  parte  Wiggins,  1  Hill  Ch.  353;  Wade  v.  Harper,  3  Yerger,  383. 
In  Saltmarsh  v.  Beene,  4  Porter,  383,  the  same  rule  was  applied  to  a  commis- 
sioner appointed  by  the  Orphans'  Court  to  sell  lands,  who  was  held  incapable  to 
buy  directly  or  indirectly,  m  whole  or  in  part. 

(2)  Veazie  v.  Williams,  2  Story  C.  C.  611,  625  ;  Arnold  v.  Brown,  24  Pick.  89, 
96.  But  a  purchase  by  an  auctioneer,  on  a  bid  for  himself,  is  voidable  only  at 
the  election  of  the  principal,  and  is  not  utterly  void.  On  the  contrary,  the  2)rin- 
cipal  may,  if  he  chooses,  upon  notice  of  the  fact,  hold  the  auctioneer  to  his  bid, 
as  purchaser  at  the  sale  ;  and  the  auctioneer,  when  he  purchases,  purchases  at 
his  own  risk  and  peril.      3  Story  C.  C.  625. 
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his  property,  are  incapable  of  purchasing  such  property  themselves, 
except  under  the  restrictions  which  will  shortly  be  mentioned  (1). 
For  if  persons  having  a  confidential  character  were  permitted  to 
avail  themselves  of  any  knowledge  acquired  in  that  capacity,  they 
might  be  induced  to  conceal  their  information,  and  not  to  exercise 
it   for  the   benefit  of  the  persons  relying  on    their  integrity.     The 


(1)  Van  Epps  v.  Van  Epps,  9  Paige,  238,  241 ;  Torrey  v.  Bank  of  Orleans,  9 
Paij^e,  650;  S.  C.  7  Hill,  260;  Rankin  v.  Porter,  7  Watts,  38".  Executors  and 
administrators  are  within  the  rule ;  and  a  purchase  of  the  trust  estate  by  one  or 
more  executors  or  administrators,  at  their  own  sale,  whether  under  a  power  in  the 
will,  or  .an  order  of  court,  will  be  set  aside  on  an  application  of  any  of  the  heirs, 
or  creditors,  or  other  persons  interested.  Davoue  v.  Fanning,  2  John.  Ch.  2o2; 
Rogers  i\  Rogers,  1  Hopkins,  olo  ;  Ward  v.  Smith,  3  Sandford,  592;  Michoud 
V.  Girod,  4  Howard  (S.  C.)  504  ;  Arnold  v.  Brown,  24  Pick.  89,  96  ;  Jennison  v. 
Hapgood,  7  Pick.  1 ;  S.  C.  10  Pick.  77  ;  Harrington  v.  Brown,  5  Pick.  519,  521 ; 
Litchfield  v.  Cudworth,  15  Pick.  24 ;  Shelton  v.  Homer,  5  Metcalf,  462 ;  Blood 
r.  HajTuan,  13  Metcalf,  231;  Moody  v.  Yau  Dyke,  4  Binney,  31;  Painter 
r.  Henderson,  7  Barr,  48;  Johnson  v.  Blackman,  11  Conn.  343,  357;  Arrow- 
smith  V.  Van  Harlingen,  Coxe,  26;  Obert  v.  HammeU,  3  Harrison,  74; 
Davis  V.  Simpson,  5  HaiT.  &  John.  147  ;  Ryden  v.  Jones,  1  Hawks,  497,  504 ; 
Brackenridge  i-.  Holland,  2  Blackf.  377,  389  ;  Thorp  v.  McCullum,  1  Gilman, 
(J  15;  Grider  v.  Payne,  9  Dana,  188,  190;  Moore  v.  Hilton,  12  Leigh,  2; 
Bailev  i-.  Robinson,  1  Grattan,  4 ;  1  Story  Eq.  Jur.  §322.  But  see  Stallings 
V.  Freeman,  2  Hill  Ch.  401,  409;  Britton  v.  Johnson,  ib.  430,  434;  Brannan 
V.  Oliver,  2  Stewart,  47 ;  Saltmarsh  v.  Beene,  4  Porter,  283  ;  Julian  v.  Rey- 
nolds, 8  Alabama,  689  ;  Lovell  r.  Briggs,  2  X.  Hamp.  218.  The  purchase  by 
an  agent  of  the  administrator  for  himself,  at  the  administrator's  sale,  falls  within 
the  same  principle.  Buckles  v.  Lafferty,  2  Robinson,  294,  300.  As  to  piirchases 
by  an  executor  or  trustee  from  his  co-executor  oi-  trustee,  see  Case  o.  Abeel,  1  Paige, 
393  ;  Shelton  v.  Homer,  5  Metcalf,  467.  A  sale  or  purchase  by  a  guardian  of  his 
ward's  estate  falls  within  the  above  rule.  Hayward  v.  Ellis,  13  Pick.  272  ;  Scott 
V.  Freeland,  7  Smedes  &  Marsh.  410,  418  ;  Arnold  v.  Brown,  24  Pick.  89,  96.  In 
reference  to  purchases  by  a  trustee,  for  his  own  benefit,  at  a  sale,  under  an  adverse 
proceeding,  and  at  a  judicial  sale,. see  Chapin  v.  Weed,  1  Clarke  Ch.  464  ;  Campbell 
r.  Johnston,  1  Sandford,  148  ;  M'Ginn  v.  Shaeffer,  7  Watts,  412  ;  Calhs  v.  Ridout, 
7  Gill  &  John.  2;  Bell  v.  Webb,  2  Gill,  164;  Evertson  v.  Tappen,  5  John.  Ch. 
498  ;  Torrev  v.  Bank  of  Orleans,  9  Paige,  650  ;  S.  C.  7  Hill,  260  ;  Van  Epps  v. 
Van  Epps,  9  Paige,  238 ;  Prevost  r.  Gratz,  1  Peters  C.  C.  365  ;  Fisk  r.  Sarber,  6 
Watts  &  Serg.  18.  The  relation,  in  which  an  attaching  officer  stands  to  the  debtor, 
to  the  attaching  creditor  and  to  other  creditors,  Ls  not  such  as  to  render  the  officer 
incompetent  to  purchase  the  property  attached,  subject  to  the  lien.  Arnold  v. 
Brown,  24  Pick.  89.  But  there  is  no  difference  between  a  sheriif  selling  on  exe- 
cution and  a  common  trustee,  as  to  the  right  of  either  to  purchase  at  his  own 
sale.  Lazarus  v.  Bryson,  3  Binney,  54  ;  Carter  v.  Harris,  4  Randolph,  199.  As 
to  the  attorney,  in  an  execution,  purchasing  the  property  sold  under  it,  see  How- 
ell c.  Baker,  4  John.  Ch.  118;  Leisenring  i'.  Black,  5  Watts,  303;  Hawley  v. 
Cramer,  4  Cowen,  719.  As  to  a  purchase  by  an  appraiser  of  property  for  an 
administrator's  sale,  see  Armstrong  v.  Huston,  8  Ohio,  552.  In  the  case  of  an 
administrator,  who  purchases  an  estate  at  his  own  sale,  if  the  estate  is  afterwards 
sold  and  conveyed,  for  a  valuable  and  fall  consideration,  to  a  bona  fide  purchaser, 
who  had  no  notice  that  it  had  been  bought  at  the  adniinistrator's  sale,  for  the 
administrator's  benefit,  such  purchaser  will  hold  it  against  the  heirs  of  the  intes- 
tate. Blood  V.  Ilayman,  13  Metcalf,  231.  It  would  be  otherwise  if  the  pur- 
chaser took  the  estatt»  with  notice  of  the  defect,  ib. 
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*characters    are    inconsistent.     Emptor    emit    quam    minima  yc-test,: 
venditor  vendit  quam,  maximo  potest  (I)  (1). 

2.  The  able  counsel  for  the  appellants  in  York-Buildings  Com- 
pany V.  Mackenzie  (i),  strongly  observed,  that  the  ground  on  which 
the  disability  or  disqualification  rests,  is  no  other  than  that  prinrciple 
which  dictates,  that  a  person  cannot  be  botli  judge  and  party.  No' 
man  can  serve  two  masters.  He  that  is  intrusted  with  the  interest 
of  others  cannot  be  allowed  to  make  the  business  an  object  of 
interest  to  himself;  because,  from  the  frailty  of  nature,  one  who- 
has  the  power  will  be  too  readily  seized  with  the  inclination  to  use 
the  opportunity  for  serving  his  own  interest  at  the  expense  of  those 
for  whom  he  is  intrusted. 

3.  So  if  an  agent  were  to  buy  for  his  principal  an  estate  vested 
in  a  third  party,  but  who  was  secretly  a  trustee  for  the  agent,  the 
purchase  would  be  set  aside  (/). 

4.  And  to  set  aside  the  transaction  it  is  not  necessary  that  the 
trustee  should  have  made  some  advantage  of  his   purchase  (k)  (2). 

(i)  8  Bro.  P.  C,  63,  where  the  aritho-  percorne,  3  Beav.  78. 

rities  in- the  civil  law  are  collected.  (A)  Ex  parte  Lacey  6  Ves.  jun.  626  ; 

(  / )  Brookman  v.  llothschild,  3  Sim.  and  see  Hamilton  i\  Wright,  9  Cla.    & 

153';  2  Dow.  &  Cla.  188  ;  Gillett  y.  Pep-  Fin.  124. 

(I)  This  principle  has  been  attended  to  in  the  general  inclosure  act,  which 
renders  commissioners  incapable  of  purchasing  any  estate  in  the  parish  in  which 
the  lands  are  intended  to  be  inclosed,  either  in  the  names  of  themselves  or  others^, 
until  five  years  after  the  date  and  execution  of  the  award,  41  Geo.  3,  c.  109,  s.  2  j 
as  to  a  purchase  by  an  agent  of  a  landlord  from  a  tenant,  see  Smith  v.  Ward,  1 
Hayes  &  Jo.  705.  ' 

(1)  4  Kent  (6th  ed.)  433  and  notes  ;  Fonbl.  Eq.  B.  2,  Ch.  7,  ^7  note  (r)  ;  I 
Story  Eq.  Jur.  ^32i  et  seq.  Specific  performance  will  not  be  decreed  of  a  con- 
tract by  an  executor  to  sell'  to  a  person  named  as  co-exec\itor,  under  power  of 
sale  in  the  will  of  the  testator,  although  the  person  named  as  co-executor  had 
resigned  his  trust  a  few  days  before  the  contract  of  sale ;  such  co-executor  being 
one  of  the  testator's  heirs  and  devisees,  and  also,  by  the  testator's  will,  a  trus- 
tee for  other  heirs  and  devisees.  Shelton  v.  Homer,  5  Metcalf,  462.  In  this  case 
Hubbard  J.  said  : — "  Sitting  as  a  Court  of  Equity,  we  cannot  sustain,  upon  prin- 
ciples of  sound  policy,  contracts  of  a  character  like  the  present.  For  although 
we  have  no  reason  to  doubt  that  this  individual  transaction  is  fair  in  its  motives, 
and  beneficial  perhaps  to  the  other  children  of  the  testator ;  still  to  affirm  it 
would  sanction  the  principle,  that  an  executor  may  bargain  with  his  co-executor 
for  the  estate  of  the  testator,  or  a  part  of  it,  and  then,  by  the  resignation  of  him. 
who  is  to  have  the  estate,  a  conveyance  can  be  made  to  him  by  the  other — and  this 
in  the  exercise  of  a  mere  naked  power,  and,  in  the  present  case,  where,  as  a  trus- 
tee, he  is  still  in  privity  with  the  estate.  And  though  conveyances  to  trustees 
may  be  examined  in  a  court  of  Equity,  and  set  aside,  as  it  regards  heirs  or  cestuis 
que  trust,  still  the  conveyance  would  be  voidable  only  in  the  first  instance,  and  a 
title  might  perhaps  be  passed  to  strangers  purchasing  without  notice."  5  Metcalf, 
468. 

(2)  The  principle  applies,  however  innocent  the  purchase  may  be  in  a  given 
case.  It  is  poisonous  in  its  consequences.  The  cestui  que  trust  is  not  bound  to 
prove,  nor  is  the  court  bound  to  decide,  that  the  trustee  has  made  a  bargain 
advantageous  to  himself.     It  is  to  guard  asain-st  uncertainty  and  hazard  of  abuse, 

[*888] 


MORTGAGEE    ifiAY    PURCHASE.  367 

5.  A  creditor  having  taken  out  execution  may  buy  the  estate 
sold  under  the  execution  (J)  (1)»  Indeed  this  was  never  doubted 
where  the  transaction  was  a  lair  one. 

6.  And  the  rule  has  never  been  applied  to  a  purchase  by  mort- 
2;a2;ee  from  the  mortu^ao-or,  and  it  is  to  be  hoped  that  it  never  wilL 
In  Ireland,  many  leases  granted  by  mortgagors  to  mortgagees  were 
set  aside  by  Lord  Redesdale,  on  the  ground  that  the  transaction 
was  usurious,  although  that  learned  Judge's  successors  have  not 
been  inclined  to  carry  the  principle  as  far  as  Jie  did.  In  one 
case  (m),  it  was  objected  that  the  decision   might  tend  to  impeach 

J  dealings  between  mortgagor  and  mortgagee  for  a  sale  of  the  equity 
of  redemption.  But  Lord  Redesdale  said,  that  to  this  a  good 
answer  was  given  at  the  bar.  The  cases  are  totally  different ;  the 
parties  stand  in  a  different  relation  :  if  there  be  two  persons  ready 
*to  purchase,  the  mortgagee  and  another,  the  mortgagor  stands 
-equally  between  them ;  and  if  the  mortgagee  should  refuse  to 
convey  to  another  purchaser,  the  mortgagor  can  compel  him,  by 
applying  the  purchase-money,  to  pay  off  the  mortgage.  It  can 
therefore  only  be  for  want  of  a  better  purchaser,  that  the  mort- 
gagor can  be  compelled  to  sell  to  the  mortgagee  ;  but  Courts  view 
transactions  even  ef  that  sort  between  mortgager  and  mortgagee, 
with  considerable  jealousy,  and  will  set  aside  sales  of  the  equity 
of  redemption,  ^  where,  by  the  influence  of  his  incumbrance,  the 
mortgagee  has  purchased  for  less  than  others  would  have  given, 
and  there  were  circumstances  of  misconduct  in  his  obtaining  the 
purchase. 

7.  Perhaps  the  observation,  that  "Courts  view  transactions  even 
of  that  sort  between  mortgagor  and  mortgagee,  with  considerable 
jealousy,"  puts  the  doctrine  higher  than  one  should  wish  to  see  it 
stand.     A  sale    by  a  mortgagor  to  a  mortgagee  stands    on  the  same 

{I)  Stratford  v.  Twynam,  Jac.  418.  Waters,  3    Sim.  42  ;  Waters  v.  Groom, 

{m)  Webb  v.  Rorke,2  Sclio.  &  Lef.  673;  11  Cla.  &  Fin.  684  ;  Willis  v.  Latham,  1 

and  see  1  Ball  and  Beatty,  164  :  ex  parte  Rep.  t.  Plunket,  68,  which  ease  turned 

Marsh,  1    Madd.  148  ;  see  Chambers  v.  upon  the  letters. 

and  to  remove  the  trustee  from  temptation,  that  the  rule  does,  and  will  permit  the 
cestui  que  trmt  to  come  at  his  own  option,  and,  without  showing  essential  injury, 
to  insist  upon  the  experiment  of  having  another  sale.  1  Story  Eq.  Jur.  §322; 
Davoue  v.  Fanning,  2  John.  Ch.  252;  Shelton  v.  Homer,  5  MetcaK,  468  ;  Dobson 
V.  Racey,  3  Sandford,  61 ;  Rogers  v.  Rogers,  1  Hopkins,  515,  525  ;  Wade  v.  Har- 
per, 3  Yerger,  383,  385  ;  Scott  v.  Freeland,  7  Smedes  &  Marsh.  410 ;  Leisenring 
0.  Black,  5  Watts,  303  ;  Van  Epps  v.  Van  Epps,  9  Paige,  238  ;  Torrey  v.  Bank  of 
Orleans,  9  Paige,  650;  Saltmarsh  v.  Beene,  4  Porter,  283  ;  Campbell  i'.  Johnston, 
1  Sandford,  148  ;  Baker  v.  Whiting,  3  Sumner,  416;  Farnum  v.  Brooks,  9  Pick. 
212 ;  Ex  parte  James,  8  Sumner's  Vesey,  337,  and  note. 

(1)  See  Lyon  v,  James,  6  Humphreys,  533 ;  Murdock's  case,  2  Bland,  461,  468- 
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principle  as  a  sale  between  parties  having  no  connection  with  eacii 
other,  and  can  only  be  impeached  on  the  ground  of  fraud  :  the 
mere  circumstance  that  the  mortgagee  purchased  for  less  than 
another  would  have  given,  would  not  of  itself  be  a  sufficient 
ground  to  impeach  a  sale  ;  and  Lord  Redesdale,  in  stating  that  as 
an  ingredient,  adds  also  circumstances  of  misconduct  in  obtaining 
the  purchase.  Where  a  mortgagee  sells  under  the  general  order 
in  bankruptcy,  it  is  usual  to  apply  for  leave  for  him  to  bid  at  the 
sale,  where  he  intends  to  do  so.  But  there  he  may  fairly  be  con- 
sidered as  the  seller,  and  he  cannot,  without  the  leave  of  the 
Court,  sustain  the  two  characters  of  seller  and  buyer  (n).  The 
Court  of  Review  has,  however,  refused  to  rescind  a  purchase  by  a 
mortgagee,  although  made  without  the  leave  of  the  Court  (o),  with 
a  strong  intimation  that  such  consent  is  not  necessary  ;  and  yet 
where  a  purchase  was  made  by  a  mortgagee,  who  found  that  the 
estate  was  selling  at  an  under  value,  upon  an  application  by  the 
mortgagee  to  confirm  the  sale,  the  Court  gave  him  an  order  to  bid 
nunc  pro  tunc  (p). 

8.  But  if  a  mortgagee  take  a  conveyance  with  a  power  of  sale, 
he  is  a  trustee  for  sale,  and  as  such  disabled  from  purchasing  (^q)  (1). 

9.  The  principle  has,  however,  been  extended  to  a  purchase  by 
an  attorney  from  his  client,  while  the  relation  subsists  (r)  (2). 

*10.  So  a   person  chosen  as  an  arbitrator,  cannot  buy  up  the  un- 

(m)  Ex  parte  Du  Cane,  1  Buck,  18  ;  Beatty,  96 ;  9  Ves.   jun.    296 ;  13  Yes, 

see  ex  parte  Marsh,    1  Madd.   148,   and  jun.  138  as  to  gifts,  which,  cite  the  early 

]p.  59,  supra.  cases.     And  see  Lord  Selsey  r.  Khoades, 

(0)  Ex  parte  Ashley,  1  Mont.  &  Ayr.  2  Sim  &  Stu.  41 ;  Williams  v.  Llewellvn, 
82.                                  "  2  You.  &  Jer.  68  ;  Champion  v.  Higby, 

{p)  Ex  parte  Pedder,  1  Mont.  &  Ayr.  1  Russ.  &  Myl.  539  ;  Jones  i\  Thomas, 

327 ;  qu.  such  an  order.  2  You.  &  Coll.  498  ;  Cashorne  r.  Bar- 

(q)  Downes   v.    Glazebrook,    3   Mer.  sham,  2  Beav.  76 ;  Austin  v.  Chambers, 

200.     See  ez  parte   Davis,    1    Mont.  &  6  Cla.  &  Fin.  1 ;  Ker  v.  Lord  Dungan- 

Ayr.  89  ;  Waters  v.  Groom,    11  Cla.  &  non,  1  Dru.  &    War.    542;  Lawless   v. 

Fin.  684.  Mansfield,  ib.  557  ;  Charter  v.  Trevelvan, 

(r)  See  Bellew  v.    Russell,   1  Ball  &  11  Cla.  &  Fin,  714. 

(1)  And  if  he  makes  a  convej'ance  to  a  third  person,  and  immediately  takes  a 
re-eonveyance  to  himself,  though  the  value  of  the  premises  is  not  greater  than  the 
mortgage  debt, the  sale  maybe  set  aside.  Dobson  v.  Racey,  3  Sandford,  61.  Still 
a  creditor  or  mortgagee,  authorized  to  sell  a  security  given  to  him  for  his  debt, 
may,  with  the  assent  of  his  debtor,  become  the  purchaser  thereof,  and  of  all  the 
equitable  or  residuary  interest  of  the  debtor,  for  a  fair  and  adequate  valuation. 
And  such  purchase,  if  made  bo7ia  fide  and  without  intent  to  injure  or  defraud 
other  creditors,  will  be  valid  not  only  against  the  debtor,  or  cestui  que  trust,  but 
against  all  other  persons.     Hendricks  v.  Robinson,  2  John.  Ch.  283,  311. 

(2)  See  Cleavinger  v.  Reimar,  3  AVatts  &  Serg.  486  ;  Hockenburg  v.  Carlisle,  5 
ib.  348  ;  Arnold  ».  Brown,  24  Pick.  89,  96  ;  Arden  v.  I'atterson,  5  John.  Ch.  49, 
60;  Wendell  c.  Van  Rensselaer,  1  ib.  344;  Ilawley  c.  Cramer,  4  Cowen,  718, 
733  et  seq.  ;  1  Story  Eq.  Jur.  §310  et  seq. ;  Newman  v.  Payne,  2  Sumner's  Vesey, 
199  and  note  (a). 
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ascertained  claims  of  any  of  the  parties  to  the  reference :   it  would 
corrupt  the  fountain,  and  contaminate  the  award  (s). 

11.  Where  a  person  cannot  purchase  the  estate  himself,  he  can- 
not buy  it  as  agent  for  another  (t)  (I),  and  perhaps  cannot  even  em- 
ploy a  third  person  to  contract  or  bid  for  the  estate  on  the  behalf 
of  a  stranger  (w). 

12.  This  general  rule  stands  much  more  upon  general  principle, 
than  upon  the  particular  circumstances  of  any  individual  case.  It 
rests  upon  this,  that  the  purchaser  is  not  permitted  in  any  case, 
however  honest  the  circumstances  ;  the  general  interests  of  justice 
requiring  it  to  be  destroyed  in  every  instance  ;  as  no  court  is  equal 
to  the   examination    and  ascertainment  of  the  truth    in   much    the 

■greater  number  of  cases  (x)  (2). 
.  13.  The  necessity  of  such  a  general  rule  is  evinced  by  an 
instance  mentioned  by  Lord  Eldon,  of  a  solicitor  under  a  commis- 
sion, who  finding  he  could  make  a  bargain  to  sell  the  estate  for 
1,400/.  kept  that  in  his  own  breast,  and  made  a  bargain  with  the 
assignees  for  the  purchase  of  it  at  350/.  (?/). 

14.  In  Davidson  v.  Gardner  (c:),  Lord  Hardwicke  laid  down  the 
following  rules  as  to  a  trustee  purchasing  of  his  cestui  que  trust. 
1st,  That  in  all  cases  of  a  trustee  purchasing  of  the  cestui  que  trust, 
the  Court  will  look  upon  it  with  a  jealous  eye.  2dly,  It  has  been 
laid  down  as  a  general  rule,  that  where  a  trustee  for  persons  not 
sui  juris,  as  infants  and  femes  covert,  becomes  both  buyer  and 
seller,  the  Court  will  under  no  circumstances  whatever,  be  they 
never  so  fair  between  the  parties  (as  consulting  the  friends  of  the 
infant,  or  of  their  refusing  to  purchase,  or  the  like),  establish  a  pur- 
chase of  that  kind,  unless  the  transaction  is  legitimated  by  the  act 
of  the  Court,  or  some  public  act.  And  the  reason  is,  because  if  such 
purchases  were  allowed,  they  would  be  liable  to  very  great  abuses ; 
and  this  is  the  reason  why  the  Court  will  not  allow  a  trustee  any 
thing  for  his  trouble.  So,  where  a  trustee  renewed  a  lease  in  his 
own    name,  though    it  was  proved  that  all  the  friends  of  the  infant 

(s)  Blennerhasset   v.  Day,    2  Ball  &         (x)  See   8  Ves.   jun.    315,  ^jer   Lord 

Beatty,    116;    Cane  v.  Lord  Allen,    2  Eldon. 
Dow."  289.  (j/)  See  S  Yes.  jun.  349. 

(i)  See  9  Ves.  jun.  248 ;  e.^jjartcBen-  (z)  Chancery,  '21st  July  1743,  MS. 
net,  10  Ves.  jun.  381.  [Gregory  v.  See  Prestage  r.  I<angford,  »«/;•«;  Lam- 
Gregory,  Cooper,  204.]  bert  v.  Bainton,  1  Cha.  Ca.  199. 

(m)  See  ex  parte  Bennet,  uqi  sup.  sed  qii. 

(1)  An  agent  employed  by  a  trustee  in  managing  a  sair  cannot  purchase. 
Whitcomb  v.  Miuchiu,'*}  Madd.  91. 

(2)  Ante,  888.  note. 
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*were  consulted,  and  they  refused  to  renew  it,  the  Court  decreed  h 
to  be  in  trust  for  the  infant,  though  not  the  least  unfairness 
appeared  ;  which  was  the  case  of  Rumford  Market,  before  Lord 
King  (a).  But  if  a  bill  is  brought,  and  a  sale  ordered,  and  notice 
of  the  sale  before  the  Master,  and  the  trustee  purchases,  the  Court 
has  refused  to  set  such  sale  aside,  all  the  other  circumstances  being 
fair.  So  where  there  was  a  public  sale  of  an  estate  by  proclama- 
tion in  the  country  ;  which  was  the  case  of  Saunders  v.  Burroughs, 
before  the  present  Master  of  the  Rolls  ;  but  if  that  had  been  a  pri- 
vate sale,  though  the  consent  of  all  the  relations  was  bad,  and  no 
unfairness  appeared,  I  think  such  a  sale  should  be  set  aside,  at  least 
not  carried  into  execution.  But  it  might  be  inconvenient  to 
extend  the  rule  so  far  as  to  prevent  a  trustee  from  purchasing  of 
one  who  was  sui  juris,  where  no  unfairness  appeared.  And  in  the 
principal  case,  which  was  of  a  mixed  kind,  the  defendant  who  had 
purchased  being  a  trustee  for  the  plaintiff,  who  was  a  feme  covert^ 
and  had  the  estate  to  her  separate  use,  and  therefore  in  a  court  of 
equity  considered  as  a  feme  sole,  and  sui  juris,  as  to  the  disposal  of 
her  estate  ;  Lord  Hardwicke  dismissed  the  bill,  which  was  brought 
to  set  aside  the  assignment  she  had  made  of  her  interest  in  a  brew- 
house  to  the  defendant  ;  it  appearing  that  she  had  received  a  full 
value,  and  no  particular  instances  of  fraud  being  proved. 

15.  From  this  case  it  appears  that,  in  the  time  of  Lord  Hard- 
wicke, a  purchase  by  a  trustee,  even  for  infants,  was  deemed  good, 
if  the  estate  was  sold  by  public  auction  (I),  or  before  a  Master; 
but  a  purchase  by  a  trustee,  whether  for  adults  or  infants,  cannot 
now  be  supported,  although  the  estate  be  sold  by  public  auction(6) 
(2),  or  before  a  Master  under  a  decree  for  sale  (c).  Nor,  indeed, 
ought  the  publicness  of  the  sale  to  sustain  a  purchase,  which  cannot 
otherwise  be  supported.  For  the  trustee  may  know  not  only  the 
surface  value,  but  that  there  are  minerals,  in  which  case  he  would 

(a)  Keech  v.  Sandford,  Sel.  Cha.  Ca.  ex  parte  James,  8  Ves.  jun.   337 ;    aiul 

61.     See  Lesley's  case,  2  Freem.  52.  see  10  Ves.  jun.  393  ;  Attorney-general 

{b)  Yoi'k-Bnildings  Company  v.  Mac-  v.  Lord  Dudley,  Coop.  146. 
kenzie,  8  Bro.  P,  C.  42;  Ayiiichcote  r.         (c)  Price  ».   Byru,  6  Ves.  jun.  681, 

Lawrence,  3  Ves.   jun.  740  ;  Campbell  cited.     See  Gary  v.  Cary,  2  Sclio.  &  Lcf. 

V.  "Walker,  .5  Ves.  jun.  678  ;  Sanderson  173. 
V.  Walker,  13  Ves.  jun.  601,  S.  C. ;  and 


(1)  See  Drayton  v.  Drayton,  1  Desaus.  .367  ;  Anderson  v.  Fox,  2  Hen.  &  Munf. 
245  ;  M'Key  v.  Young,  4  Hen.  &  Munf.  430 ;  Hudson  v.  Hudson,  5  Munf.  ISO. 

(2)  Davoue  v.  Fanning,  2  Jolm.  Ch.  2.52  ;  Per  Hubbard  J.  in  Shelton  r.  Homer, 
5  Metcalt',  467  ;  Hay  ward  r.  Ellis.  13  Pick.  272;  Rogers  r.  Rogers,  [Hopkins, 
527  ;  Rliam  r.  North,  2  Yeates,  118  ;   1  Story  Ecj.  Jur.   ^322  ;  Ex  parte  Lacey,  (> 
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bay  upon  the  rent,  and  <i^a\n  all  that  advantage  (c/).  So  there  may 
be  a  great  many  clandestine  dealings,  which  may  bring  it  to  a 
price  far  short  of  that  which  would  be  produced  if  full  information 
was  given  (e). 

16.  But  under  particular  circumstances,  a  purchase  by  a  trustee 
*or  agent,  before  the  Master,  may  be  confirmed,  although  with 
great  reluctance  (1). 

17.  Thus,  in  Wren  v.  Kirton  (/),  upon  a  former  sale  before  the 
Master,  the  sum  of  23,000^  was  bid  by  a  person  bidding  bona 
Jide.  That  sale  was  defeated  by  setting  up  a  fictitious  bidder. 
Afterwards  the  lot  was  again  put  up  three  times.  On  the  two  first 
occasions  no  more  was  offered  than  12,000?.  and  6,000/..  At  the 
last  sale  one  Wilson  was  declared  the  purchaser  at  the  sum  of 
J  5,000/.  He  purchased  as  trustee  for  Wade^  the  agent  and 
manager  of  the  colliery.  The  Lord  'Chancellor,  said,  if  this  had 
been  an  original  sale,  and  the  agent  had  purchased  in  the  name  of 
another  person,  very  slight  circumstances  would  have  induced  him, 
even  at  some  risk,  to  set  that  aside  ;  as  it  was  the  duty  of  Wade, 
if  he  meant  to  bid,  to  furnish  all  the  knowledge  he  had  to  those 
who  were  to  sell.  The  difficulty  that  pressed  him  was,  the  conse- 
quence, the  danger  of  further  loss  by  re-sale.  He  would  (he  added) 
not  hesitate  to  open  the  sale  if  the  least  advance  upon  15,000/. 
was  offered  ;  but  without  such  an  offer  there  was  nothing  leading 
him  to  suppose  it  would  ever  again  reach  the  sum  that  was  ori- 
ginally bid.  The  Master's  report  of  the  best  bidder  was,  with  con- 
siderable reluctance,  confirmed  ;  unless,  on  or  before  the  first  seal, 
an  application  should  be  made  to  open  the  biddings,  giving  security 
to  answer  the  difference  between  the  produce  of  the  re-sale  and  the 
sum  of  15,000/.  No  security  was  however  offered,  and  the  agent 
completed  the  purchase. 

18.  In  Oldin  v.  Sanborne  (^),  Lord  Hardwicke  said,  that  it  was 
improper  for  a  guardian  to  purchase  his  ward's  estate  immediately 
on  his  coming  of  age  ;  but  though  it  has  a  suspicious  look,  yet  if 
he  paid  the  full  consideration,  it  is  not  voluntary,  nor  can  it  be  set 
aside.     But  it  seems  clear,  that  such  a  purchase  would  now  be  set 

{d)  See  10  Ves.  juu.  394.  Molineux,  2  JVIont.  &  Ayr.  245,  as  to  as- 

(e)  See  8  Ves.  juu.  349.  signees. 

(/)  See  8  Ves.  jun.  502  ;  see  ex  parte         {</)  2  Atk.  15. 

(1)  See  Price  v.  Byrne,  5  Vesev  jr.  681 ;  Cary  v.  Gary,  1  S.  &  L.  173. 
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aside  on  general   principles,  without  reference  to  the  adequacy  of 
the  consideration  (h)  (1). 

19.  It  appears,  however,  that  unless  fraud  can  be  proved,  the 
circumstance  of  the  purchaser  being  related  to  the  trustee,  agent  or 
other  person  having  a  confidential  character,  cannot  even  be 
opposed  as  a  bar  to  the  aid  of  the  Court  in  favor  of  the  pur- 
chaser (2). 

20.  Thus,  in  Prestage  v.  Langford  (^),  the  auctioneer's  son,  who 
was  in  partnership  with  his  father,  and  another  person,  bought  an 
estate  sold  by  order  of  a  trustee  for  infant  legatees,  and  contracted 
*to  sell  it  a  few  days  afterwards  for  750/.  more  than  they  gave  for 
it  but  the  proof  of  fraud  being  judged  defective,  the  Court  would 
not  set  aside  the  sale  merely  because  one  of  the  auctioneers  was 
buyer  and  seller  too,  but  decreed  a  specific  performance,  neverthe- 
less, without  costs;  in  order  (as  was  said)  to  discourage  ail  such 
suspicious  transactions. 

21.  So,  in  the  late  case  of  Coles  v.  Trecothick  (k),  the  trustee's 
father  (for  whom  the  trustee  in  this  instance  acted  as  agent),  pur- 
chased an  estate  (which  had  been  previously  put  up  to  sale  by 
auction  and  bought  in)  of  the  cestui  que  trust  for  20,000/.;  and  as 
the  cestui  que  trust  had  full  knowledge  of  the  value,  &.c.,  and  he 
himself,  and  not  the  trustee,  fixed  the  price,  and  consented  to  the 
sale,  and  no  fraud  was  proved,  a  performance  in  specie  was  decreed  ; 
although  the  cestui  que  trust  had  since  the  contract  been  offered 
5,000/.  more  for  the  estate. 

22.  It  must,  however,  be  observed,  that  the  case  of  Prestage  v. 
Langford  was  decided  before  the  broad  rule  which  now  prevails 
was  laid  down.  Indeed  that  case  is  clearly  overruled  by  later  deci- 
sions, as  the  purchaser  was  in  fact  employed  in  the  sale.  And  the 
decision  in  the  case  of  Coles  v.  Trecothick  does  not  seem  to  meet 
with  the  approbation  of  the  Profession.  But  if,  under  the  particular 
circumstances  of  this  case,  the  Court  had  not  con)pelled  the  execu- 
tion of  the  contract,  it  would  certainly  have  been  deciding,  that 
neither  a  trustee   himself,   nor   any    one   connected   with   him,   or 

(A)  See  Dawson  «.  Massey,  I  Ball  &  {i)  3  Wood.  248,  n.  Chan.  M,  11 
Beatty,  219.  Geo.  3. 

(A)  9  Ves.  jun.  234  ;  1  Smith,  233. 

(1)  See  Hatch  v.  Hatch,  9  Sumner's  Vesey,  292,  299,  Mr.  Hovenden's  note  (2) ; 
1  Story  Eq.  Jur.  §317—320  ;  Wrights.  Proud,  13  Vesey  jr.  138  ;  Wood  v.  DoA^-nes, 
18  ib.  127  ;  Revett  v.  Harvey,  1  Sim.  &  Stu.  507. 

(2)  Such  sales  are  said  to  be  suspicious  and  to  require  vigilant  watching  by 
courts  of  justice.  Lamberton  v.  Smith,  13  Scrg.  &  H.  311.  But  see  Floyd  r. 
Massie,  4  Bibb,  430. 
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related  to  him,  can  buy  of  the  cestui  que  trust,  however  fair  and 
open  the  circumstances  may  be.  Indeed,  Lord  Eldon  seems  to 
have  founded  his  decision  on  the  ground,  that  the  trustee  himself 
might  have  purchased  the  estate. 

23.  It  may  here  be  remarked,  that  where  a  power  is  given  by  a 
settlement  to  trustees  to  sell  tiie  estate  with  the  consent  of  the 
tenant  for  life,  or  to  the  tenant  for  life  to  sell  with  the  conseni  of 
the  trustees,  it  is  in  practice  considered,  that  the  estate  may  be 
safely  purchased  by  the  tenant  for  life  himself.  Lord  Eldon,  al- 
though fully  aware  of  the  danger  attending  a  purchase  of  the 
inheritance  by  a  tenant  for  life,  seemed  to  think  that  it  could  not 
be  impeached  on  general  principles  (I).  A  few  years  ago  consider- 
able doubt  was  entertained  by  the  Profession,  whether  the  power 
'of  sale  and  exchange,  usually  inserted  in  settlements  of  estates, 
authorized  a  sale  or  exchange  to  or  with  the  tenant  for  life,  or  at 
least  whether  equity  would  not  relieve  against  the  transaction,  and 
that  doubt  was  stated  as  a  ground  for  requiring  the  aid  of  Parlia- 
*ment,  in  a  petition  for  an  act  to  enable  an  exchange  of  settled 
estates  with  the  tenant  for  life ;  which  it  was  conceived  could  not 
be  done  under  a  power  of  sale  and  exchange  in  the  settlement. 
The  Chief  Baron  and  Mr.  Baron  Hotham,  to  whom  the  bill  was 
referred,  reported,  and  submitted  it  as  their  opinion,  that  the  doubt 
which  was  the  cause  of  petitioning  for  the  bill  was  not  well 
founded  ;  and  therefore  the  bill  was  unnecessary,  and  that  the  pass- 
ing of  such  a  hill  might  cause  a  great  prejudice  to  numerous  titles 
under  executions  of  powers  of  sale  and  exchange  of  a  similar  Mnd  : 
and  the  House  of  Lords  accordingly  rejected  the  bill  ;  in  conse- 
quence of  which  many  estates  of  great  value  have  been  purchased, 
and  taken  in  exchange  by  tenants  for  life,  under  the  usual  powers 
of  sale  and  exchange  ;  and  the  point  has  since  been  decided  by 
Lord  Eldon  in  favor  of  the  execution  of  the  power  (jn). 


24.  The  purposes  for  which  estates  are  vested  in  trustees  for  sale, 
are  generally  either  for  the  benefit  of  creditors  ;  of  individuals  sui 
juris  ;  or  persons  not  sui  juris  ;  and  we  are  now  to  consider  in  what 
manner  trustees  may    become    purchasers  of  estates  vested  in    them 

(0  See  9  Ves,  jun.  52  ;  and  11  Ves.  81 ;  see  Grover  v.  Hugell,  3  Russ.  428 ; 
jun.  ilO  ;  but  see  ib.  476,  477.  and  see  Greenlaw  r.  King,  3  Beav.  49. 

(m)  Howard  r.  Ducanc,  Turn.  &  Russ, 
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for    those    several   purposes,  without  being  Hable    to  be    called    to 
account  for  so  doing. 

25.  Of  purchases  by  trustees  or  other  prohibited  persons  in 
general,  it  must  previously  be  remarked,  that  the  Court  will  not 
permit  them  to  give  up  their  office,  and  to  bid,  as  it  would  lead  to 
infinite  mischief  (1).  The  cestuis  que  trust  themselves,  as  we  shall 
see,  can  decide  this  ;  and  no  Court  can  say  ab  ante  they  will  permit 
it :  for  circumstances  may  exist  at  the  time  of  the  second  sale  that 
the  Court  cannot  know  Qi). 

26.  With  respect  to  a  trustee  for  creditors  purchasing  the  estate 
himself:  in  Whelpdale  v.  Cookson  (o),  where  a  trustee  for  creditors 
purchased  part  of  the  estate  himself,  Lord  Hardwicke  said,  if  the 
majority  of  the  creditors  agreed  to  allow  it,  he  should  not  be  afraid 
of  making  the  precedent.  But  in  a  late  case  (jj),  Lord  Eldon  said, 
he  doubted  the  authority  of  that  case  ;  for  if  the  trustee  is  a  trustee 
for  all  the  creditors,  he  is  a  trustee  for  them  all  in  the  article  of 
selling  to  others  ;  and  if  the  jealousy  of  the  Court  arose  from  the 
difficulty  of  the  cestui  que  trust  duly  informing  himself  what  is  • 
most  or  least  for  his  advantage,  he  had  considerable  doubt  whether 
the  majority  could  in  that  article  bind  the  minorit)'^.  It  seems 
doubtful,  therefore,  whether  the  purchase  can  be  supported  unless 
all  the  creditors  consent,  although  convenience,  and  the  general 
rule  of  transactions  by  a  body  of  persons,  are  strongly  in  favor  of 
Lord  Hardwicke's  opinion.  (2) 


27.  With  respect  to  a  trustee  for  a  person  sui  juris  becoming  the 
purchaser  of  the  estate. 

28.  If  a   trustee  even  for  a  person  sMijum  purchase  in  the  name 

(n)  Ex  parte  James,  8  Yes.  jun.  352.       Baf^e,  4  Madd.  459.    [Ex  parte  Th-\vaites, 

(0)  1  Ves.  9  ;  5  Ves.  jun.  682,  n.  1  Mont.  &  A.  323.] 
(;;)  See  6  Yes.  jun.  628.     See  ex  parte 

(1)  See  Shelton  v.  Homer,  5  Metcalf,  462. 

(2)  See  DavouG  ».  Fanning,  2  John.  Ch.  252,  268.  In  Litchfield  r.  Cudworth, 
15^  Pick.  23,  it  was  decided  that,  where  an  administrator,  selling  the  real  estate  of 
his  intestate  under  a  Hcense,  becomes  himself  the  purchaser,  either  dii'ectly  or 
indirectly,  the  sale  may  be  avoided  or  confirmed  by  the  heirs  or  their  assif^nees,  and 
in  so  doing  they  are  not  bound  to  act  jointly,  but  each  has  an  individual  right 
of  election.  "  If"  said  Morton  J.  "the  affirmance  of  the  sale  by  some,  and  the 
avoidance  of  it  by  others,  will  produce  great  inconvenience  in  the  final  settle- 
ment of  the  estate,  it  will  fall,  where  it  ought,  upon  the  administrator,  who  has 
violated  liis  trust  and  by  his  Avrongful  act  caused  the  embarrassment."  15  Pick. 
31. 
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of  another  person,  the  sale   will  be  set  aside,  as    that    very  circum- 
stance carries  fraud  on  the  face  of  it  (y). 

29.  But  it  must  not  be  understood  that  a  trustee  cannot  buy 
from  his  cestui  que  trust ;  the  rule  is,  that  he  cannot  buy  from  him- 
self (r)  ;  nor  would  he  be  permitted  to  act  up  to  the  point  of  the 
rule,  getting  all  the  information  that  may  be  useful  to  him,  and 
then  discharge  himself  from  the  character  of  trustee  and  buy  the 
property.  But  if  the  cestui  que  trust  clearly  discharges  ihe  trustee 
from  the  trust,  and  considers  him  as  an  indifferent  person,  there  is 
no  rule  which  says  that  he  may  not  purchase  of  him,  although  the 
Court  will  look  with  a  very  jealous  eye  on  a  transaction  of  that 
nature  (s)  :  and  to  be  supported,  it  must  clearly  appear,  that  the 
purchaser,  at  the    time  of  the    purchase,  had    shaken  off  his  confi- 

•  dential  character,  by  the  consent  of  the  cestui  que  trust  freely 
given,  after  full  information,  and  bargaining  for  the  right  to  pur- 
chase (t)  (2). 

30.  But  the  attorney  of  the  cestui  que  trust  could  not  give 
validity  to  a  sale  to  the  trustee  himself  without  a  special  au- 
thority (m). 

31.  An  attorney  is  not  «nc«po5^e  of  contracting  with  his  client, 
but  the  relation  must  be  in  some  way  dissolved,  or,  if  not,  the 
parties  must  be  put  so  much  at  arni's  length,  that  they  agree  to 
take  the  character  of  purchaser  and  vendor ;  and  you  must 
examine  whether  all  the  duties  of  those  characters  have  been  per- 
formed. If  an  attorney  deal  with  his  client,  he  should  require  him 
to  get  another  attorney  to  advise  with  him  as  to  the  value,  or,  if 
he  will  not,  then  out  of  that  state  of  circumstances,  this  clear  duty 
results  from  the  rule  of  equity,  and  throws  upon  him  the  whole 
onus  of  the  case  ;  that  if  he  will  mix  with  the  character  of  attorney 
that  of  vendor,  he  shall,  if  the   propriety  of  the    contract  comes  in 

(q)  Lord  Hardwicke  r.  Ycrnon,  4  Yes.     v.  Murray,  2  Atk.  58  ;  Crowe  i'.  Ballard, 
iun.  411 ;  14  Yes.  jun.  504  ;  and  see  2     3  Bro.  C.  C.  117  ;  1  Yes.  juii.  215. 
Bro.  C.  C.  410,  n.  (s)  See  6  Yes.  jun.  627. 

(r)  10  Yes.  jun.  24C  ;  and  see  Arliffe         {t)  See  8  Yes.  jun.  353. 

(«)  See  3  Mer.'209. 

(2)  See  Ball  v.  Carew,  ;3  Pick.  28,  31,  32.  In  tMs  case,  Putnam  J.  said  :— 
"  It  -would  seem  to  impose  an  unnecessary  hardship  and  disability  upon  him  who 
had  been  a  cestui  que  trust,  to  deprive  him  of  the  power  of  dealing  with  him  who 
had  been  the  trustee,  but  who  had  discharged  himself  or  been  released  from  his 
duty  as  trustee.  Such  dealing  would  be  good  if  fair  and  honest."  See  Morse  v. 
Royal,  12  Yeseyjr.  355;  Clarke  v.  Swaue,  2  Eden,  134;  Davoue  v.  Fanning,  2 
John.  Cli.  252;  Baker  v.  Whithig,  3  Sumner,  483.  It  seems  also  that  a  trustee, 
who  has  disclaimed,  Avithout  ever  acting  in  the  trust,  may  become  a  purchaser. 
Stacey  v.  Elph,  1  My.  &  K.  195  ;  Charaber.s  r.  Waters,  3  Sim.  42.  But  sec  Shel- 
ton  V.  Homer,  5  Metcalf,  462,  cited  ante,  888,  note. 
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^question,  manifest  that  he  had  given  his  client  all  that  reasonable 
advice  against  himself  that  he  would  have  given  him  against  a 
third  person  (x).  So  if  an  attorney  be  employed  as  agent  in  the 
management  of  a  landed  estate,  he  cannot  deal  with  his  principal 
for  that  estate  without  honestly  communicating  to  the  principal 
all  the  knowledge  respecting  its  value  which  he  had  acquired  as 
his  agent,  and  unless  he  do  this,  the  contract,  if  questioned,  cannot 
be  supported  (y). 

32.  And  the  same  circumstances  that  will  authorize  a  trustee  to 
contract  for  himself  will  enable  him  to  purchase  as  the  agent  of 
another  (2;). 


33.  With  respect  to  a  trustee  for  a  person  not  sui  juris  buying 
the  estate  himself:  the  only  mode  by  which  this  can  be  effected, 
so  as  to  protect  the  purchaser,  is,  if  he  sees  that  it  is  absolutely 
necessary  the  estate  should  be  sold,  and  he  is  ready  to  give  more 
than  any  one  else,  that  a  bill  should  be  filed,  and  he  should  apply 
to  the  Court  by  motion  to  let  him  be  the  purchaser  (1).  This  is 
the  only  way  he  can  protect  himself;  and  Lord  Alvanley  said  there 
are  cases  in  which  the  Court  would  permit  it ;  as  if  only  500/.  was 
offered,  and  the  trustee  will  give  1,000/.  (a). 


34.  It  remains  to  consider  what  remedy  the  cestui  que  trust  has, 
where  his  trustee  has  purchased  the  trust-estate  in  a  manner  not 
authorized  by  the  rules  of  the  Court.  It  may  be  premised,  that 
this  remedy  goes  precisely  to  the  same  persons  who  were  entitled 
to  the  estate  before  the  sale.  Therefore,  a  man  having  a  legal  or 
equitable  mortgage  on  the  estate,  which  was  not  satisfied  by  the 
money    produced    by   the    sale,  may    pursue   the    remedy    afforded 

(.c)  Gibson  i\  Jcvcs,  G  Yes.  jun.  2G6  ;  37;  Trevelyan,  4  L.  J.,  N.    S.    Chanc. 

seep.  277,  278,  ;wr   Lord   Eldon,  C.  ;  209;  S.  C.  12  CI.  &  Fin.  714.] 

AVood  V.  Downes,    18  Vef*.  jun.    120 ;  (y)  Cane  v.  Lord  Allen,  2  Dow,  289, 

Montesquieu  v.  Sandys,  ibid.  302 ;  see  per  Lord  Eldon,  C.     [Ex  2><i>'le  James, 

Bulkley  v.  Wilford,   2  Cla.  &  Fin.  102  ;  8  Yesey  jr.  3-52.] 

Molony    v.     L'Estrange,     Beat.     406;  (;:)  See  9  Yes.  jun.  248. 

Edwards     v.    Meyriek,     2     Hare,    GO.  (a)  Campbell  v.  AValkcr,  5  Yes.  jun. 

[Austin  V.  Chambers,  6  CI.  &  Fin.    1,  678  ;  13  Yes.  jun.   601  ;  sec   1   Ball  & 

Beatty,  418. 

(1)  See  Davoue  v.  Fanning,  2  John.  Ch.  2-32,  261,  262 ;  Brackenridge  y.  Holland, 
2  Blackf.  377,  381;  Dobson  v.  Ilacey,  3  SamUbrd,  61;  DeCaters  t-.  Lc  Roy  De 
Chaumont,  3  Paige,  178. 
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by  equity  against  the  trustee.  And  the  circumstance  of  the  mort- 
gagee having  been  present  at  the  sale,  where  he  bid  for  the  estate, 
is  no  objection  to  his  claim  against  the  owner  of  the  estate,  where 
he  (the  owner)  has  himself  set  aside  the  sale,  and  derived  any 
advantage  from  it  (6). 

*35.  If  the  trustee  has  not  sold  the  estate,  the  cestui  que  trust 
may  insist  on  the  purchase  being  avoided,  and  may  reclaim  his 
estate  (c)  (1)  ;  for  it  need  not  be  shown  that  the  trustee  has  made 
an  advantage  (f/). 

36.  If  the  cestui  que  trust  require  a  re-conveyance  of  the  estate, 
he  must  repay  to  the  trustee  the  original  price  of  the  estate,  and 
also  all  sums  laid  out  for  permanent  benefit  and  improvement  of 
the  estate,  and  interest  thereon  from  the  times  they  were  actually 
disbursed  ;  and,  on  the  other  hand,  the  trustee  must  pay  and  allow 
all  the  rents  received  by  him,  and  the  yearly  value  of  such  parts  as 
have  been  in  his  own  occupation,  and  all  sum.s  received  by  the  sale 
of  timber  or  other  parts  of  the  inheritance,  and  interest  thereon, 
from  the  times  of  their  being  received.  This  was  decided  in  the 
great  case  of  York-Buildings  Company  v.  Mackenzie,  in  the  House 
of  Lords  (e)  ;  and  it  appears  that  the  House  allowed  him  the  value 
of  imnrovements  of  all  kinds,  even  in  the  instance  of  a  mansion-house 
erected,  and  plantations  of  shrubs,  &;c.  (/)  (2). 

37.  And  where  the  cestui  que  trust  is  not  desirous  to  take  back 
the  estate,  he  may  require  it  to  be  put  up  to  sale  again  at  the  price 
at  which  it  was  bought  by  the  trustee  :   and  that  if  any  one  bid 

(b)  Ex  parte  Lacey,  6  Yes.  jun.  625  ;  (rf)  .See  8  Ves.  jun.  348  ;  10  Ves.  jun. 
12  Ves.  jun.  8  ;    ex  parte  Morgan,   12     38-5,  393.     [Ante  888,  note.] 

Ves.  jun.  6.  (e)  8   Bro.  P.   C.  42;    Trevelyan  v. 

(c)  See  6  Ves.  jun.   C27  ;  York  B.  C.     White,  1  Beav.  588. 

V.  Mackenzie,  8  Bro.  P.  C.  42  ;  Lord  (/)  See  C  Ves.  jun.  624.  This  must 
Ilardwicke  v.  Vernon,  4  Ves.  jun.  411  ;  have  been  decided  in  some  of  the  sub- 
liandall  ».  Erringtoii,  10  Ves.  jun.  423.      sequent  appeals  ;  sec  8  Bro.  P.    C.  71, 

note. 

(1)  Per  Parker  Ch.  J.  in  Jemiison  v.  Hapgood,  7  Pick.  1,  8  ;  Litchfield  v.  Cud- 
worth,  15  Pick.  23,  31.  So  a  re-conveyance  may  be  had  from  a  person  who  has 
purchased  from  the  trustee  with  notice.  Attorney-general  v.  Lord  Dudley, 
Cooper,  146 ;  Dunbar  v.  Tredcnuick,  2  Ball  &  E.  304* ;  Ward  v.  Smith,  3  Sand- 
ford,  592,  596:  Blood  r.  Hayman,  13  Metcalf,  231.  But  it  is  otherwise,  where 
the  purchaser  has  paid  a  fuU  consideration  and  had  no  notice  of  any  defect  in  the 
title.     Blood  v.  Hayman,  13  Metcalf,  231. 

(2)  See  Scott  V.  Freeland,  7  Smedes  &  Marsh.  410;  Campbell  v.  Johnston,  1 
Sandford,  148,  152  ;  Hall  r.  Hallett.  1  Cox,  134  ;  Ex  parte  Bemiett,  10  Vesey  jr. 
400,  401 ;  Campbell  v.  Walker,  5  Vesey  jr.  682 ;  Robinson  v.  Ridley,  6  Madd.  2  ; 
Watson  y.  Toonc,  ib.  153;  Ex  parte  James,  8  Vesey  jr.  351;  Ex  parte  Lacey,  6  ib. 
♦330  ;  llawiev  t".  Cramer,  4  Coweu,  744. 
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more,  the  trustee  shall  not  have  the  estate  :   but  if  not,  that  he  may 
be  compelled  to  keep  it  (g)  (1). 

38.  If,  however,  the  cestui  que  trust  be  desirous  to  have  the 
estate  put  up  in  lots,  and  it  was  bought  Jiy  the  trustee  in  one  lot, 
he  must  either  repay  the  trustee  the  purchase-money  with  such 
interest  as  he  would  have  been  liable  to  pay  upon  his  bargain,  he 
accounting  for  the  rents  received,  or  paying  an  occupation-rent  for 
the  estate,  if  he  personally  occupied  it :  or  the  cestui  que  trust  must 
consent  to  have  the  estate  put  up  in  one  lot  on  the  terms  before 
mentioned  (A)  (2), 

39.  Where  the  trustee  paid  part  of  the  purchase-money  into 
Court  in  a  cause,  and  it  had  been  invested,  and  the  funds  had 
risen,  he  was  refused  the  benefit  of  the  rise,  as  he  could  not  have 
been  compelled  to  take  the  stock  if  it  had  fallen  (^). 

40.  The  trustee  will,  in  case  of  a  re-sale,  be  allowed  any  money 
bona  fide  laid  out,  not  only  in  substantial  repairs  and  improve- 
ments, *but  also  in  such  as  have  a  tendency  to  bring  the  estate  to  a 
better  sale ;  which  will  be  added  to  the  amount  of  the  purchase- 
money,  and  the  estate  will  be  put  up  at  the  aggregate  sum  ;  de- 
ducting, however,  an  allowance  for  acts  that  deteriorate  the  value 
of  the  estate  (]<:). 

41.  If  any  old  buildings  have  been  pulled  down  by  the  purchaser, 
and  new  ones  erected,  the  old  buildings,  if  they  were  incapable  of 
repair,  will  be  valued  as  old  materials,  but  otherwise  as  buildings 
standing  (l). 

(ff)  Ex  parte  lleyuolds,  5  Yes.    jiin.  (<')  S.  C. 

707  ;  ex  j^arte  Huglies,  e.c  ^;a?'<e  Lacey,  (k)  iJx  parte  Hughes,  6  Ves.  jun.  617; 

and  Lister  v.  Lister,   (i  Yes.   jun.  617,  ex  parte  Hemict,  10  Yes.  jun.   381;  see 

625,  G31 ;  ex  parte  Hemtt,  2  Mont.   &  Williamson  v.    Seater,  3  You.  &  Coll. 

Ayr.  477.  717. 

(/()  Exjm-te  James,  8  Yes.  jun.  337.  (l)  6  Madd.  2. 

(1)  Before  making  such  re-salc,  the  court  wili  dii'ect  an  account  to  be  taken  of 
the  varioiis  items,  named  above,  as  to  be  allowed  on  a  ro-conveyance,  and  the 
balance  with  commissions  and  charges  of  re-sale  will  be  the  price  at  which   the 
land  is  to  be  set  ujj  on  there-sale.     See  Buckles  v.  LafFerty,  2  Robinson,  294,  301 
Bailey  v.  Robinson,  1  Grattan,  4,  9 ;  Hawley  v.  Cramer,  4"  Cowen,  717,  738,  744 
Jackson  v.  Yan  Daltscn,  5  John.  48  ;  Davoue  v.  Fanning,   2  John.  Ch.  252,  271 
Jennison  i;.  Hapgood,  7  Pick.  1,   S;  Hayward  v.  Ellis,   13   Pick.  276;  Ex  parte 
Wiggins,    1  HiU  Ch.  (S.  C.)  353,  355  ;  Crispin  v.  Taylor,  2  ib.  434,  436  ;  Scott  v. 
Freeland,  7  Smedes  &  Marsh.  410  ;  Baker  v.  Whiting,  3  Sumner,  475,  487. 

(2)  Where  nianj"  lots  of  wild  land  were  sold  by  an  executor,  at  auction,  and  to 
prevent  a  sacrifice  he  employed  persons  to  bid  upon  them  generally,  without 
singling  oiit  particular  lots  as  being  more  valuable  than  others,  and  most  of  the 
lots  w'erc  bid  in  for  him,  it  was  hold,  that  the  heirs  miist  elect  to  consider  him  as 
a  purchaser  or  a  trustee  of  the  whole,  and  that  they  could  not  affirm  the  sale  as  to 
part  of  the  laud  a:id  disaffirm  it  a3  to  the  residue.  Jennisoii  v.  Hapgood,  10  Pick. 
77,  HI. 
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42.  But  it  is  no  ground  in  his  favor  that  stocks  have  greatly 
risen  since  his  purchase,  so  that  he  cannot  lay  out  his  money  to  the 
same  advantage  (m). 

43.  Formerly  where  a  purchase  by  a  trustee  was  set  aside,  the 
rule  was,  to  put  up  the  estate  again  to  be  sold  to  the  best  bidder  ; 
the  trustee  accounting  for  the  profits,  and  being  allowed  his  prin- 
cipal money  and  interest  at  4  per  cent  (n). 

44.  If  the  trustee  has  actually  sold  the  estate,  the  cestui  que  trust 
may  compel  the  trustee  to  pay  him  what  he  may  have  received 
above  the  original  purchase-money(o)  (1). 

45.  In  one  case,  where  there  was  no  fraud,  although  the  trustee 
was  compelled  to  pay  the  increased  price  for  which  he  had  re-sold 
the  estate,  the  decree  was  without  costs  (p)  ;  but,  generally  speak- 
ing, although  there  be  no  fraud,  the  trustee  ought  to  pay  the  costs 
of  a  suit  occasioned  by  his  improper  dealing  with  the  estate  (2). 
He  ought  not  to  have  sold  the  estate  to  himself.  And  where  infants 
are  concerned,  the  decree  for  the  re-sale  will  be  with  costs  (^q). 

46.  Where  the  property  has  been  re-sold  by  the  trustee,  although 
a  like  property  can  be  purchased,  as  where  the  subject  is  a  share 
in  a  public  company,  whose  shares  are  to  be  purchased,  yet  the 
Court  will  not  decree  it  to  be  replaced,  but  compel  the  trustee  to 
account  for  the  profit  with  interest  (r,). 

47.  Where  a  trustee  buys  the  trust-estate  at  a  fair  price,  the 
sale  is  seldom  called  in  question,  unless  he  afterwards  sell  it  to 
advantage ;  and  then  the  cestui  que  trust  is  of  course  only  desirous 
that  the  money  gained  by  the  trustee  on  the  re-sale  should  be  paid 
to  him.  Owing  to  this  circumstance,  a  purchaser  of  a  trust-estate 
from  a  trustee  who  had  previously  sold  to  himself,  is  seldom  im- 
plicated *in  the  suit ;  but  it  seems  clear  that  a  person  purchasing 
with  notice  of  the  previous  transaction  would   be  liable  to  the  same 

(m)  Ex  parte  James,  ubi  sup.  {p)  Baker  v.  Carter,  1  You.  &  Coll. 

(w)  See  "Whelpdale  ».  Cooksoii,  1  Yes.  250. 
9  ;  5  Yes.  jun.  6S2,  n.  (q)  Sanderson  v.  Walker,  13  Yes.  jun. 

(o)Fox  V.  Mackreth,  2  Bro.  C.  C.  GOl. 
400;  ex  parte  Hey nolds,  5  Yes.  jun.  707.         (r)  Hall  v.  Hallet,  1  Cox,  134. 

(1)  Hawley  v.  Cramer,  4  Cowen,  717,  744  ;  Lazarus  v.  Bryson,  3  Binney,  54, 
58  ;  Jackson  v.  "Walsh,  14  John.  407,  415.  Any  difficulty  in  ascertaining  the 
amount  of  profit  in  such  case  ayIU  operate  most  hardly  against  the  trustee. 
Brackenridge  v.  Holland,  2  Blackf.  S77,  383. 

(2)  Hall  V.  Hallett,  1  Cox,  134,  141 ;  Whichcote  v.  Lawrence,  3  Yesey  jr.  740 ; 
Dunbar  v.  Tredennick,  2  Ball  &  13.  304.  Unless  there  has  been  great  delay  on 
the  part  of  the  cestui  que  trust.  Attorney  General  v.  Lord  Dudley,  Cooper,  146. 
And  even  if  the  cestui  que  trust  fails  to  set  aside  the  sale,  on  account  of  his  own 
delay,  the  court  may  refuse  the  trustee  his  costs.  Gregory  v.  Gregory,  Cooper, 
201 ;  Champion  v.  Kigbv,  1  Russ.  &  ily.  539. 
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equity  as  the  trustee  was  subject  to  (1).  In  the  late  case  of  Ran- 
dall V.  Errington  (s),  a  purchaser  from  a  trustee  who  had  purchased 
in  the  name  of  a  trustee  was  made  a  defendant,  and  the  prayer  of 
the  bill  was,  that  if  he  purchased  without  notice,  the  trustee  might 
account  for  the  money  gained  by  the  re-sale;  but  as  the  equity 
against  the  purchaser  was  not  noticed  either  by  the  counsel  or  the 
court,  it  must  be  presumed  that  no  notice  was  proved.  A  different 
rule  would,  to  use  the  expression  of  a  great  man,  blow  up  like 
gunpowder  this  branch  of  equitable  jurisdiction.  It  is  indeed  true, 
that  in  the  case  in  the  House  of  Lords,  the  proceedings  in  the 
Court  of  Sessions  were  reversed  without  prejudice  to  the  titles  and 
interests  of  the  lessees  and  others  who  might  have  contracted  with 
the  defendant  bona  fide,  and  before  the  dependence  of  the  pro- 
cess (I).  But  this  may  be  satisfactorily  accounted  for  on  two 
grounds  :  the  one,  that  no  notice  was  charged  on  the  lessees,  nor 
were  the  leases  attempted  to  be  impeached  ;  the  other,  that  the 
relief  sought  had  been  delayed  for  many  years,  and  the  point  estab- 
lished by  the  House  of  Lords  was,  to  say  the  least,  a  new  doctrine 
with  reference  to  Scotland.  But  this  equity  is  now  well  estab- 
lished. No  person,  therefore,  can  be  advised  to  become  the  pur- 
chaser of  an  estate  so  circumstanced,  unless  the  cestui  que  trust 
will  join  ;  nor  would  a  court  of  equity,  on  any  other  terms,  enforce 
a  specific  performance  of  such  a  contract.  But  this  doctrine  can- 
not be  extended  to  the  mere  case  of  a  purchase  by  a  trustee  in  his 
own  name,  from  his  cestui  que  trust,  which  may  or  may  not  be 
binding,  according  to  circumstances,  unless  the  purchaser  have  also 
notice  that  the  sale  was  not  such  as  could  be  supported  in  equity. 

48.  Before  closing  this  chapter  it  must  be  remarked,  that  if  a 
cestui  que  trust  acquiesce  for  a  long  time  in  an  improper  purchase 
by  his  trustee,  equity  will  not  assist  him  to  set  aside  the  sale  (t)  (2). 

(s)  10  Ves.  jun.  423.  v.  Royal,  12  Ves.  jiin.  355  ;  Medlicott  v. 

{t)  See  ex  parte  James,   8   Ves.  jun.  O'Donel,  1  Ball  &  Beatty,  15G  ;   Cham- 

337  ;  Hall  v.  Noyes,  3  Ves.  jun.    748,  pion  v.  Higby,    1    Russ.    &   Myl.    539  ; 

cited  ;  and  see  11  Ves.  jun.  226  ;  Morse  Roberts  v.  Tunstall,  4  Hare,  257. 

(I)  And  see  the  same  rule  as  to  under-leases  of  a  charity  estate,  where  the 
original  lease  is  set  aside  as  improvident.  Attorney- general  v,  Griihth,  13  Ves, 
jun.  565  ;  Attorney- general  v.  Backhouse,  17  Ves.  jun.  283. 

(1)  See  ante  897,  note  ;  Murray  v.  Ballou,  1  John.  Ch*  574,  575. 

(2)  See  ante  887,  note  ;  Jennison  v.  Hapgood,  7  Pick.  8,  9  ;  Chalmer  v.  Bradley, 
1  Jac.  &  W.  62  ;  Webb  v.  Rorke,  2  Sch.  &  Lef.  672 ;  Baker  v.  Whitmg,  3  Sum- 
ner, 475,  486.  The  cestui  que  trust  must  pursue  his  remedy  within  a  reasonable 
time.  Ante  887  in  note,  where  the  cases  to  this  point  are  cited.  What  shall  be 
deemed  a  reasonable  time  cannot  be  exactly  detined,  but  must  depend  upon  the 
circumstances  of  the  case,  and  the  sound  cliscrction  of  the  court.     See  Butler  v. 
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In  Price  v.  Byrn  (w),  Lord   Alvanley   refused  the  aid  of  the    Court 
because  the  bill  had  been  delayed  twenty  years  (I). 

*49.  But  laches  does  not  apply  to  a  body  of  creditors,  who  may, 
therefore,  claim  the  aid  of  equity  at  a  much  more  distant  period 
after  the  sale  than  an  individual  can  (x). 

50.  And  although  acquiescence  may  have  the  same  effect  as 
original  agreement,  and  may  bar  such  a  remedy  as  this,  yet  the 
question  as  to  acquiescence  cannot  arise  until  it  is  previously  ascer- 
tained that  the  cestui  que  trust  knew  his  trustee  had  become  the 
purchaser ;  for,  while  the  cestui  que  trust  continued  ignorant  of 
that  fact,  there  is  no  laches  in  not  quarrelling  with  the  sale  upon 
that  special  ground  (y)  (I). 

51.  A  purchase  by  a  trustee  from  his  cestui  que  trust  is  merely 
-malum  prohibitum,  and  not  malum  in  se.  It  is  one  of  those  con- 
tracts which  admit  of  confirmation  by  the  injured  party  (2).  But  to 
give  effect  to  a  confirmation  in  a  case  like  this,  the  party  confirm- 
ing must  not  be  under  the  control  of  the  person  whose  title  is  to  be 
confirmed,  and  he  must  have  a  full  knowledge  of  all  the  circum- 
stances, and  of  his  power  to  set  aside  the  former  transactions  (2;)  (3). 

{u)  5  Ves.  jun.    681,   cited;  and  see  [Chalmer  v.  Bradley,  1  J.  &  W.  51.] 
Norris  v.  Neve,  3  Atk.  26  ;  Gregory  v.         (z)  Morse  v.  Royal,  12  Ves.  jun.  355  ; 

Gregory,  Coop.  201.  Murray  v.  Palmer,  2  Scho.   &  Lef.  474  ; 

{x)  Whichcote  v.  Lawrence,  3  Ves.  Roche  v.  O'Brien,  1  Ball  &  Beatty,  330  ; 

jun.  740  ;  and  a  case  before  the  Court  Wood   v.  Downes,   18  Ves.   jun.   120  ; 

of  Exchequer,   6  Ves.  jun.  632,  cited;  Dunbar  v.  Tredennick,  2  Ball&  Beatty, 

York-Buildings  Company  v.  Mackenzie,  304.     \ide  sitpra,  p.  277;  Cockerell  r. 

8  Bro.  P.  C.  bv  Tomlins"  42.  Cholmelev,  1  lluss.  &  Myl.  418  ;  SmaU 

(y)  Per  Sir   William  Grant,   10  Ves.  v.  Attwood,  You.  407  ;  'O  Cla.  &  Fm. 

jun.  427;  and  see  2  Ball  &  Beat.  129;  232.     [Gregorj'    v.    Gregory,     Cooper, 

Charters.  Trevelyan,  11  Cla.  &  Fin.  714.  201.] 

(I)  See  now  3  &  4  Will.  4,  c.  27,  s.  24,  25,  26,  27 ;  supra,  ch.  11,  s.  5. 

Haskell,  4  Desaus.  702  ;  Bergen  v.  Bennett,  1  Caines  Cas.  1 ;  Jennison  v.  Hap- 
good,  7  Pick.  1,  8,  9  ;  Gregory  v.  Gregory,  Cooper,  201  ;  Purcell  v.  M'lSTamara, 
14  Sumner's  Vesey,  91  ;  Hawlev  v.  Cramer,  4  Cowcn,  717,  743  ;  Dobson  v.  Baccy, 
3  Sandford,  61  ;  Ward  v.  Smith,  ib.  592,  596  ;  Bell  i'.  Webb,  2  Gill.  164,  170  ; 
Michoud  V.  Girod,  4  Howard,  S.  C.  504,  661. 

(1)  See  Prevost  v.  Gratz,  1  Peters,  C.  C.  370. 

(2)  Ante  887,  note,  where  cases  are  cited  to  this  point ;  Story  Agency,  §210. 

(3)  Beeson  v.  Beeson,  9  Barr.  279. 
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^CHAPTER  XX. 

OF  JOINT  PURCHASES  ;  PURCHASES  IN  THE  NAMES  OF  THIRD 
PERSONS  ;  AND  PURCHASES  WITH  TRUST-MONEY  :  AND  OF  THE 
PERFORMANCE  OF  A  COVENANT  TO  PURCHASE  AND  SETTLE  AN 
ESTATE. 


SECTION  1. 


OF    JOINT    PURCHASES. 


1.  Equal  or  unequal    advance  of  pur- 

chase-money. 

2.  Expenditure  on  repairs  by  one. 

3.  Severance  of  joint-tenancy  in  equity. 

4.  In   partnership,   no  survivorship    in 

equity. 
6.  Building  leases  to  tico. 

8.  Other  incidetital  speculations. 

9.  Issue    directed   whether  purchase  for 

trade. 

10.  No  partition   whilst    common   object 

unperformed. 

11.  Contract  to  sell  to  two. 

12.  Parol  evidejice  inadmissible  that  one 

teas  the  purchaser. 


13.  Abatements   on,  incumbrances    enure 

to  both. 

14.  So  a  new  lease  to  one. 

15.  Covenant  to  pay  mortg  ay  e-money. 
19.  No  lien  for  one  paying  all  the  money 

where  conveyance  is  to  both. 

17.  Reneioal  of  lease  by  otie. 

18.  Conveyance    to    one,   trust  for    the 

other  proved  by  letters. 

19.  Desisting  to  treat  in   favor  of  an- 

other. 
24.   Where  upon  completion  of  conveyance 
by  one,   the  other  must  accept  the 
title,  S^c. 


1.  Where  two  or  more  persons  purchase  lands,  and  advance 
the  money  in  equal  proportions,  and  take  a  conveyance  to  them 
and  their  heirs,  this  is  a  joint-tenancy,  that  is,  a  purchase  by  them 
jointly  of  the  chance  of  survivorship,  which  may  happen  to  the  one 
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of  them  as  well  as  to  thfe  other  (a)  (I)  (1),  but  where  the  propor- 
tions of  *the  money  are  not  equal,  and  this  appears  in  the  deed  itself, 
this  makes  them  in  the  nature  of  partners  (b)  (2)  ;  and  however  the 
legal  estate  may  survive,  yet  the  survivor  shall  be  considered  but  as 
a  trustee  for  the  others  in  proportion  to  the  sums  advanced  by  each 
of  them  (3). 

2.  So  if  two  or  more  make  a  joint  purchase,  and  afterwards  one 

(a)  See  Moyse  v.  Gyles,  2  Vern.  385  ;  Ilea  v.   Williams,  MS.    Appendix,  No. 

York  V.  Eaton,  2  Freem.  23  ;  Thicknesse  24  ;  Aveling  v.  Knipe,  19  Ves.  jun.  441. 
V.  Vernon,  2  Freem.  84  ;  Anon.  Carth.         (b)  See  2  Ves.  258. 
15 ;  and  see  3  Atk.   735 ;  2  Ves.  258  ; 

(I)  This  distinction  lias  not  been  thought  satisfactory.  A  writer,  to  whom  the 
Profession  is  under  great  obligation,  observes,  that  if  the  advance  of  consideration, 
generally,  will  not  prevent  the  legal  right,  the  mere  inequality  of  proportion, 
•  which  may  naturally  be  attributed  to  the  relative  value  of  the  lives,  cannot  have 
that  effect.  See  9  Ves.  jun.  597,  n.  (b).  The  distinction,  however,  seems  founded 
on  rational  grounds.  Where  the  parties  advance  the  money  equally,  it  may  be 
fairly  presumed  that  they  purchased  with  a  view  to  the  benefit  of  survivorship ; 
but  where  the  money  is  advanced  in  unequal  proportions,  and  no  express  intention 
appears  to  benefit  the  one  advancing  the  smaller  proportion,  it  is  fair  to  presume  that 
no  such  intention  existed ;  the  inequality  of  proportion  can  scarcely  be  attributed  to 
the  relative  value  of  the  lives,  because  neither  of  the  parties  can  be  supposed  not 
to  know,  that  the  other  may,  immediately  after  the  purchase,  compel  a  legal  par- 
tition of  the  estate,  or  may  even  sever  the  joint-tenancy  by  a  clandestine  act. 

(1)  See  Jackson  v.  Jackson,  9  Sumner's  Vesey  jr.  591,  597  in  note.  The  general 
rule,  in  the  United  States,  is,  that  all  estates,  vested  in  tAvo  or  more  persons,  are  to 
be  deemed  tenancies  in  common,  unless  a  different  tenure  is  clearly  expressed 
or  implied  in  the  instrument  creating  the  estate.  The  subject  is  verj-  generally 
regulated  by  statiites  in  the  several  states.  In  some  of  the  states  particular 
kinds  of  conveyances  are  e^^epted,  as  raortgages.  In  some,  conveyances  to  per- 
sons holding  peculiar  relations  are  excepted ;  as  to  husband  and  wife  ;  to  trus- 
tees and  executors  as  such.  The  incident  of  survivorsliip  has,  in  several  states, 
been  entirely  abolished,  and  in  others  it  has  been  very  much  restricted,  and  reduced 
in  the  extent  of  its  operation.  "  The  doctrine  of  survivorship  is  not  in  accordance 
with  the  genitis  of  our  institutions."  Per  Morton,  J.,  inBurnett  v.  Pratt,  22  Pick. 
557.  The  law  upon  this  subject  has  been  stated  with  his  usual  clearness  by  ]Mr. 
Chancellor  Kent.  4  Kent,  (6th  ed.)  3C0,  ct  seq.  The  law  as  it  exists  in  each  of  the 
United  States  has  been  stated  by  Mr.  Greenleaf,  in  1  Cruise  Dig.  vol.  2,  Tit.  18, 
ch.  1,  §2,  in  note,  where  the  statutes  and  decisions  are  referred  to. 

(2)  In  Ilandall  v.  Phillips,  3  Mason,  378,  Mr.  Justice  Story  decided,  that,  un- 
der the  Statute  of  Rhode  Island,  which  provides  that  all  deeds,  &c.,  to  two  or 
more  persons  shall  be  taken  to  create  tenancies  in  common,  xmless  the  words 
clearly  and  manifestly  show  an  intention  to  create  a  joint  tenancy,  a  )nortgagc  to  four 
persons  affords  no  proof  that  the  parties  intended  a  joint  tenancy  in  the  mortgage. 
See  Caines  v.  Grant,  5  Binney,  119.  The  contrary  had,  however,  previously 
been  held  in  Massachusetts,  under  a  statute  similar  to  that  in  Ilhode  Island,  in 
Appleton  t).  Bird,  7  Mass.  131;  Goodwin  v.  Kichardson,  11  Ma&;s.  469;  and 
reaffirmed  in  Burnett  v.  Pratt,  22  Pick.  adQ> ;  and  so  in  Maine,  Kinsley  v.  Abbott, 
19  Maine;  430,  but  in  Burnett  v.  Pratt,  it  vras  decided  that  a  mortgage,  given  to 
two  persons  to  secure  their  several  demands,  is  several  and  not  joint ;  each  has  a 
right  to  enforce  his  claim  under  themortgnge,  in  a  form  adapted  to  his  case  ;  and 
of  course  the  surviving  mortgagee  cannot  maintain  an  action  on  the  mortgage  to 
enforce  payment  of  the  debt  due  to  the  deceased  mortgagee.  Even  where  a  joint 
debt  is  secured  by  mortgage,  nfter  foreclosure,  the  mortgagees  become  tenants  in 
common.  Burnett  v.  Pratt,  22  Pick.  55S  ;  Goodwin  ».  Kichardson,  11  Jilass.  4G9. 
See  Deoney  v.  llutcheson,  2  Kandolph,  183  ;  2  Story  Eq.  Jur.  ^U206. 

(3)  See  2  Story  Eq.  Jur.  §1206  ;  Caines  v.  Grant,  5  Binney,  119. 
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of  them  lays  out  a  considerable  sum  of  money  in  repairs  or  im- 
provements, and  dies,  this  shall  be  a  lien  on  the  land,  and  a  trust 
for  the  representative  of  him  who  advanced  it  (c)  (1). 

3.  And  where  the  money  is  advanced  in  equal  proportions,  so  that 
the  purchasers  are  joint  tenants  in  equity  as  well  as  at  law,  a  con- 
veyance by  the  purchasers  to  a  trustee  without  any  consideration, 
and  without  any  express  intent  to  sever  the  joint-tenancy,  will  not 
have  that  effect ;  but  the  trust  estate  will  go  to  the  survivor  in 
the  same  manner  as  the  legal  estate  would  have  done  (^cl). 

4.  In  all  cases  of  a  joint  undertaking,  or  partnership,  although  the 
estate  will  survive  at  law,  yet  the  survivor  will  in  equity  be  a  trustee 
for  the  representative  of  the  deceased  partner  as  to  his  share  (2). 

(c)  Per  Master  of  the  Rolls,  Lake  v.  (r/)  Kea  v.  Williams,  MS.  Appendix, 
Gibson,  1  Eq.  Ca.  Abr.  290,  pi.  3.  No.  21. 

(1)  See  2  Story  Eq.  Jur.  §123G. 

(2)  The  rules  and  principles  by  "which  partners  hold  real  estate,  purchased  by 
them  Avith  partnership  funds  and  for  partnership  purposes,  have  been  considera- 
bly discussed  in  America,  and  various  decisions  have  been  made  on  the  subject. 
Several  late  decisions  in  Massachusetts  have  established  the  doctrine  for  that  state, 
that  where  real  estate  is  purchased  by  partners  Avith  the  partnership  funds,  for 
partnership  use  and  convenience,  although  it  is  conveyed  to  them  in  such  a  man- 
ner as  to  make  them  tenants  in  common,  yet,  in  the  absence  of  an  express  agree- 
ment, or  of  circumstances,  showing  an  intent  that  such  estate  should  be  held  for 
their  separate  use,  it  will  be  considered  and  treated,  in  equity,  as  vesting  in  them 
in  their  partnership  capacity,  clothed  with  an  impUed  trust,  that  they  shall  hold  it 
until  the  purposes  for  which  it  was  so  purchased  shall  be  accomplished,  and  that  it 
shall  be  applied,  if  necessary,  to  the  payment  of  the  partnership  debts.  Upon  the 
dissolution  of  the  partnership,  by  the  death  of  one  of  the  partners,  the  survivor 
has  an  equitable  lien  on  such  real  estate  for  his  indemnity  against  the  debts  of 
the  firm,  and  for  securing  the  balance  that  may  be  due  to  him  from  the  deceased 
partner,  on  settlement  of  the  partnership  accounts  between  them  ;  and  the  wid- 
ow and  heirs  of  such  deceased  partner  have  no  beneficial  interest  in  such  real  es- 
tate, nor  in  the  rent  received  therefrom  after  his  death,  until  the  surviving  part- 
ner is  so  indemnified.  Such  was  the  decision  in  Dyer  v.  Clark,  5  MetcaLf,  562. 
In  Howard  v.  Priest,  o  MetcaK,  582,  585,  Mr.  Chief  justice  Shaw,  in  giving  the 
opinion  of  the  court,  said : — "  We  are  of  opmion,  that  the  conclusion  to  which 
the  authorities  lead,  is,  that  real  estate  purchased  out  of  partnership  funds,  to  be 
used  and  applied  to  partnership  purposes,  and  considered  and  treated  by  tlie 
partners  as  part  of  the  partnership  stock,  is  to  be  deemed  and  considered, 
so  far  as  the  legal  title  is  in  question,  as  estate  held  in  common,  and  not 
in  joint  tenancy  ;  but  as  to  the  beneficial  interest,  it  is  held  in  trust,  each  hold- 
ing his  property  in  trust  for  the  partnership,  until  the  partnersliip  account 
is  settled  and  the  partnership  debts  are  jiaid.  It  is  a  trust  arising  from  the 
actusil  or  implied  agreement  of  the  parties,  and  from  the  mutual  relation  in  Avhich 
they  stand  to  each  other.  It  shall  not  be  considered  a  joint  tenancy  at  law,  be- 
cause it  would  be  contrary  to  the  pohc}''  of  the  law,  by  giving  a  jus  accrescendi  at 
common  law,  in  case  of  survivorship,  where  no  such  intent  or  jjurpose  can  be 
presumed.  The  rule  of  holding  it  a  trust  estate,  in  regard  to  partners,  is  found- 
ed on  the  equity  of  the  surviving  partner,  who,  being  made  chargeable  -with  all 
the  debts  of  the  firm,  ought  to  have  the  control  of  all  the  partnership  property, 
as  assets,  first,  for  the  payment  of  the  debts  of  the  firm ;  and,  secondly,  for  the  resto- 
ration to  himself,  on  settlement  of  the  partnership  account,  of  tliat  part  of  the 
capital  which  has  been  contributed  by  him  to  the  common  stock.  The  true  and 
actual  interest  of  each  partner  in  the  common  stock  is  the  balance  found  due  to 
liim  after  the  payment  of  the  debts   and  the  adjustment  of  the  partnership  ac- 
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5.  Thus,  in  a  caso  (e)  where  five  persons  purchased  lands  in  fee 
of  the  commissioners  of  sewers,  and  in  order  to  improve  and  cul- 
tiv"ate  these  lands  afterwards  entered  into  articles,  whereby  they 
agreed  to  be  equally  concerned  as  to  profit  and  loss,  and  to  advance 
«ach  of  them  such  a  sum,  to  be  laid  out  in  the  manurance  and  im- 
provement of  the  land,  it  was  beld  by  the  Master  of  the  Rolls  that 
they  were  tenants  in  common,  and  not  joint  tenants,  as  to  the  bene- 
ficial interest,  and  that  the  survivor  should  not  go  away  with  the 
whole  ;  for  then  it  might  happen  that  some  might  have  paid  or  laid 
out  their  share  'of  the  money,  and  others,  who  had  laid  out  nothing, 
go  away  with  the  whole.  And  the  decree  was  affirmed  by  Lord 
Chancellor  King  (/"). 

*6.  So  where    two    persons  took    a  building-lease,  and   laid  out 

'money   in   erecting   houses,  they    were    held   to    be  partners    with 

respect  to    this  property :   and  the    survivor   was    decreed    to   be    a 

trustee  of  a  moiety  for  the  representatives  of  the  deceased  (^g)  (1). 

7.  But  as  the  lands  will  survive  at  law  (2),  equity,  on  the  general 
rule  that  he  who  seeks  equity  shall  do  equity,  will  not  relieve, 
unless  the  person  seeking  relief  will  do  what  he  equitably  ought. 

8.  Thus,  in  tlie  first-mentioned  case,  the  ancestor  of  the  party 
seeking  relief  had  quitted  the  concern  for  many  years  ;  since  which 
time  the  other  proprietors,  to  enable- them  to  carry  on  their  design, 
had  purchased  some  other  estates,  which  proved  a  losing  concern  ; 
and   the    plaintiff    was    only    relieved    on    contributing    his    share 

(e)  Lake  v.  Gibson,  ubi  sup.,  and  see  Yon.  &  Jerv.  384,     [CoUj'er  Partn.  by 

Hayes  v.  Kingdome,  lYern.  33;  JefFer-  Perkins,  §134.1 

eys  K.  Small,  1  Vem.   217.     [Jackson  v.  {g)  Lyster   v.   Dolland,    1   Ves.   jnn. 

Jackson,  9  Sumner's  Vesey  jr.  udl,  in  431.     See  2  Ves.  jun.  631  ;  and  Elliot 

note.]  T.  Brown,  9  Ves.  jun.  597,    cited.     See 

(/)    Lake  v.  Craddock,    3  P.    Wms.  Vickers  v.  Cowell,   1   Beav.  529,  as  to 

158  ;  S.  C.  MS. ;   Morris  v.  Barrett,   3  mortgage-money. 

count.  There  seems  to  be  no  reason  in  equity,  why  this  first  distribution  of  the 
common  stock  should  be  dei'cated,  because,  by  mutual  agreement,  the  partners 
for  their  own  use  and  convenience,  have  invested  a  part  of  that  common  stock  in 
real  estate.  And  as  the  widow  and  heirs  can  claim  only  in  right  of  the  hiis- 
band  and  father,  such  derivative  right,  in  equity,  will  extend  no  farther  in  behalf 
of  the  wile  and  children  than  that  of  the  partner  from  whom  it  was  derived." 
And  in  Iloxie  f.  Carr,  1  Sumner,  173,  182,  183,  Mr.  Justice  Story  remarked  : — 
"  In  cases  where  the  real  estate  is  purchased  for  partnership  purposes,  and  on 
partnership  account,  it  is  wholly  immaterial,  in  the  view  of  a  court  of  eqnitj%  in 
whose  name  or  names  tlie  purchase  is  made,  whether  of  one  partner,  or  of  all ; 
whether  in  the  name  of  a  stranger,  or  of  one  of  the  firm.  In  either  case,  let  the 
legal  title  be  vested  in  Avhom  it  may,  it  is  in  equity  deemed  partnership  property, 
and  the  partners  are  the  cestuis  que  trust.  A  court  of  law  may,  nay,  must,  view- 
it,  in  general,  only  according  to  the  legal  title."  This  subject  will  be  found  treat- 
ed at  large  in  CoUyer  Partn.  by  Pei-kins,  ^133  et  seq. 

(1)  Sec  Collyer  Partn.  by  Perkins,  §13G  et  .seq 

(2)  Sec  ante,  notes  to  Hand  ^H,  pp.  901,  902. 
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of  the  purchase-money  of  the  estates  so  bought,  with  intei'esL' 
from  the  time  the  money  ought  to  have  been  paid  (A).  Lord 
Chancellor  King  said,  that  this  was  plainly  a  tenancy  in  commoii 
in  equity,  though  otherwise  at  law  ;  and  the  defendant  Craddock 
having  only  a  title  in  equity,  that  he  must  do  equity  ;  and  that 
this  was  equitable  in  all  its  branches  ;  for  he  had  his  election  to 
drop  all  claim,  or  to  take  it  on  the  same  foot  with  the  rest  of  the 
partners  ;  and  that  it  was  not  reasonable  that  be  should  be  let  into 
the  account  of  the  profits  or  loss  of  the  undertaking  until  he  had 
made  his  election  (^). 

9.  If  it  be  doubtful  whether  the  pi>rchaser9  bought  the  properly 
to  carry  on  trade,  an  inquiry  will  be  directed  before  the  Master  to 
ascertain  the  fact  (j)  (I). 

10.  If  the  purchasers  agree  to  deal  with  the  estate  as  an  entirely, 
for  example,  to  lay  it  out  in  streets  and  sell  it  in  lots,  the  represen- 
tatives of  one  of  them  cannot  claim  a  partition  whilst  the  agreement 
subsists  (7c). 

11.  Although  an  agreement  be  to  sell  and  convey  to  two,  their 
*heirs,  fee,  sojne  or  one  of  them,  yet  the  seller  will  not  be  warranted 
in  conveying  the  estate  to  one  of  the  purcbasers  only  ;  such  an 
agreement  never  can  mean  that  the  conveyance  may  be  made  to 
one  of  them  singly  ;  the  words  must  be  understood  with  relation- 
to  the  possible  change  of  the  situation  of  the  parties  (I). 

12.  If  an  agreement  be  to  sell  to  two  jointly,  it  cannot  be  proved 
by  parol  evidence  that  one  of  them  was  to  be  the  sole  purchaser, 
and  the  other  to  have  a  security  for  the  money  he  advanced  ;  for 
the  written  agreement  manifestly  Imports  one  thing,  and  the  at- 
tempt is  to  show  by  parol  evidence  that  it  imports  no  such 
thing  (m)  (I). 

(A)  And  see  SenhousetJ.  Christian,  19  (J )  Sec  1  Ves,  juia.  4-3o. 

Ves.    157,   cited;    Prendergast  v,  Tur-  (^)  Peck  t;.  Cardwell,,  2  Bcav.  lo7. 

ton,  1  You.  &  ColL  C.  C.  106.  (/)  Davis  v.  Synionds,  1  Cox,,  402. 

(<■)  MS.     The  judgment  is  not  stated  (m)  S.  C. 
m  any  other  printed  book. 


(I)  Whether  the  property  as  between  the  representatives  shall  be  deemed  real 
or  personal,  see  Thornton  v.  Dixon,  3  Bro-.  S.  C.  19;)  ;  Bell  v.  Phyn,  7  Yes.  jun, 
453  ;  Bateman  t'.  Shore,  9  Ves.  jun.  oOO  ;  Mackintosh  y/i'ownsend,  1  Mont.  l*artn„ 
notes,  97  ;  Selkrig  v.  Davles,  2  Dow,  231 ;  Crawshay  v.  Maule,  1  Swanst.  495  • 
Fereday  v.  AVightwick,  1  Buss.  &  Myl.  45  ;  Pliillips'  v.  Phillips,  1  MvL  .S:  Kee. 
■649  ;  Broom  v.  Broom,  3  Myl.  &  Kee.  443  ;  EandalU'.  llandall,  7  Sim.  271  ;  Bligh 
v.  Brent,  2  You.  &  Coll.  260;  Houghton  v.  Houghton,  11  Sim.  491;  [Colly er 
Partn.  by  Perkins,  ^U33  et  seq.] 

(.1)  See  1  Story  Eq.  Jar.  ^U52  to  154,  §156,   H60 ;.  anl^o,.  154>  15G,  ct  seq. 
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13.  Where  two  or  more  persons  agree  for  the  purchase  of  an 
estate  in  moieties  between  them,  subject  to  incumbrances,  which 
are  to  be  discharged  out  of  the  purchase-money,  the  purchase  is 
in  equity  considered  to  be  made  for  their  equal  benefit,  and  on  a 
mutual  trust  between  them ;  and  therefore,  although  one  of  them 
may  have  abatements  made  to  him  by  some  of  the  incumbrancers, 
of  sums  due  for  interest  or  otherwise,  in  consideration  of  services 
and  friendship,  and  it  is  expressly  agreed  to  be  to  his  own  use,  yet 
equity  will  compel  him  to  account  to  the  other  for  the  benefit  of 
these  advantages  (n). 

14.  So  a  new  lease  obtained  by  one  partner  shall  enure  to 
both  (o)  (1),  although  he  obtained  it  clandestinely  and  on  his  own 
account  (p). 

15.  If  two  persons  purchase  an  estate  subject  to  a  mortgage, 
and  the  mortgage-money  is  apportioned  between  them,  and  each 
of  them  covenants  with  the  other  to  pay  his  share  of  the  money, 
and  to  indemnify  the  other  from  it,  they  do  not  by  those  means 
make  their  personal  estate,  as  between  their  real  and  personal 
representatives,  the  primary  fund  for  payment  of  the  mortgage- 
money  (q). 

16.  It  seems  that  where  two  or  more  persons  purchase  an  estate, 
and  one,  for  instance,  pays  all  the  money,  and  the  estate  is  con- 
veyed to  them  both,  the  one  who  paid  the  money  cannot  call  upon 
those  who  paid  no  part  of  it  to  repay  him  their  shares  of  the  pur- 
chase-money, or  to  convey  their  shares  of  the  estate  to  him  :  for 
by  payment  of  all  the  money  he  gains  neither  a  lien  nor  a  mortgage, 
*because  there  is  no  contract  for  either;  nor  can  it  be  construed  a 
resulting  trust,  as  such  a  trust  cannot  arise  at  an  after-period  ;  and 
perhaps  the  only  remedy  he  has,  is  to  file  a  bill  against  them  for  a 
contribution  (r).  Whenever,  tlierefore,  two  persons  agree  to  pur- 
chase an  estate,  it  should  be  stipulated  in  the  agreement,  that  if 
by  the  default  of  either  of  them  the  other  shall  be  compelled  to  pay 
the  whole,  or    greater  part  of  the   purchase-money,  the  estate-* shall 

(n)  Carter  v.  Home,  1  Eq.   Ca.  Abr.  (r)  See  Wood  v.  Birph,  and  Wood  v. 

7,  pi.  13,  Norman,  Rolls,  7  &  8  March,  1804 ;  the 

(0)  Burroughs  iJ.  Elton,  11  Ves.  jun.  decree   in  which   case  docs  not,  how- 
29.  ever,  authorize  the  observation,  but  the 

(  p)  Featherstonhaugh  v.  Fen-wick,  17  author  conceives  it  to  follow,  from  what 

Ves.  jun.  298.  fell  from  the  Master  of  the  Rolls  at  the 

((7)  Forrester  v.  Lord  Leigh,   Ambl.  hearing;  Peck  ??.  Cardwell,  2Beav.  137, 

171.     Vide  siyjm,  p.  215.  a  singular  case. 

(1)  See  Foster  v.  Hale,   0  Sumner's  Vosey  jr.  308  ;  Moody  v,  Matthews,  7  ib. 
174,  and  notes  I  and  2  of  Mr.  Hovenden. 
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be  conveyed  to  him,  and  he  shall  hokl  iho  entirety  against  the 
other  and  his  heirs,  unless  he  or  they  shall,  within  a  stated  time, 
repay  the  sum  advanced  on  their  account,  with  interest  in  the 
mean  time. 

17.  But  it  has  been  held,  that  if  one  of  two  joint  tenants  of  a 
lease  renew,  at  bis  own  expense,  and  the  other  party  reap  the  full 
benefit  of  it,  the  one  advancing  the  money  shall  have  a  charge  on 
the  other  moiety  of  the  estate,  for  a  moiety  of  his  advances  ont 
account  of  the  fines,  although  such  other  moiety  of  the  estate  be 
in  strict  settlement  at  the  time  of  the  renewal.  The  case  was  con- 
sidered to  fall  within  the  principle  upon  which  mortgagees  who 
renew  leasehold  interests  liave  been  decreed  entitled  to  charge  the 
amount  upon  the  lands  (s). 

18.  Where  two  or  more  persons  purchase  an  estate,  and  the 
conveyance  is  taken  in  the  name  of  one  of  them  (1),  the  trust  may 
be  proved  by  letters  written  subsequently  to  the  purchase  (2)  ;  for 
the  statute  of  frauds  (t)  does  not  require  that  a  trust  shall  be  created 
by  a  writing  (u)  ;  but  that  it  shall  be  manifested  and  yroved  by 
writing,  which  means  that  there  should  be  evidence  in  writing, 
proving  that  there  was  such  a  trust  (x)  (.3). 

19.  But  although  two  persons  enter  into  a  treaty  for  the  pur- 
chase of  an  estate,  and  one  of  them  desists,  and  permits  the  other 
to  go  on  with  the  intended  purchase,  on  his  promising,  by  parol,  to- 
let  him  have  the  part  of  the  estate  he  desired,  yet  it  seems  that 
this  agreement  cannot  be  enforced  on  account  of  the  statute  of 
frauds  (4). 

(s)  Hamilton   r.    Denny,    1    Ball   &         (x)  Forster  v.  Hale,  3  Ves.  jun.  696  ; 

Beatty,  199.  [Sumner's   ed.  note   (a).]    5  Ves.  jun. 

if)  29  Cai;.  2,  c.  3,  s.  7.  308  ;  liandaU  v.  Morgan,    12  Yes,  jun. 

{u)  See  n.  (1)  to  the  last  edit,  of  Gilb.  07. 
on  Uses,  p.  111. 

(1)  If  a  joint  purchase  be  made  in  the  name  of  one  of  the  eo-pui"chasers,  parol 
evidence  is  admissible  to  prove  the  fact,  and  he  will  be  held  a  trustee  of  a  moiety 
for  the  other.  Such  a  case  is  not  within  the  statute  of  frauds,  and  is  a  resulting 
trust.  Lowell  «.  Monson  and  Brimiield  Manufacturuig  Co,  3  Mason,  348. 

(2)  See  ante,  11-5  et  seq. 

(3)  Movan  v.  Hays,  1  John,  Ch,  339,  342 ;  4  Kent  (6th  ed,)  305  ;  Leman  v, 
Whitley,  4  llussell,  423  ;  Fisher  v.  Fields,  10  John,  49o  ;  Steere  v.  Steere,  5 
John,  Ch.  1 ;  Rutledge  v.  Smith,  1  M'Cord,  Ch,  119  ;  Johnson  «,  Ronald,  4  Munf. 
77 ;  1  Cruise  Dig.  by  Mr.  Greeuleaf,  Tit.  12,  ch.  1,  ^^37,  in  note  ;  Randall  v.  ^lor- 
gan,  12  Vesey  jr.  74  ;  Rathbun  v.  Rathbun,  6  Barbour  Sup.  Court  Rep.  lOo, 
106  ;  Brown "y."Bro^\ai,  1  Strobh.  Eq.  363. 

(4)  See  Henderson  w.  Hudson,  1  Munf.  olO.  A  parol  contract  to  purchase 
land  jointly,  and  divide  it,  is  void  under  the  statute  of  frauds.  Henlej' «.  Brown. 
1  Stewart,  144.  So  an  agreement  to  procure  the  conveyance  of  landbv  another- 
Gray  r.  Patton.  1  B.  Monroe,  12. 
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20.  In  Lamas  v.  Baily  (y),  which  was  a  case  of  this  nature 
*the  plaintiff  obtained  a  decree  at  the  Rolls,  it  being  insisted,  that 
although  it  was  an  agreement  parol,  yet  it  was  in  part  executed  by 
the  plaintiff's  desisting  from  prosecuting  his  purchase,  who  other- 
wise might  have  purchased  for  himself,  or  at  least  have  enhanced 
the  price  the  defendant  was  to  pay,  so  that  the  defendant  had  a 
benefit  by  it ;  and  besides,  it  was  a  fraud  (^),  and  like  the  case  where 
a  man  agreed  to  purchase  as  agent  for  another,  and  would  after- 
wards retain  the  purchase  to  himself.  But  upon  an  appeal  to  the 
Lord  Chancellor,  the  decree  was  reversed,  as  being  a  parol  agree- 
ment within  the  provision  of  the  statute  against  frauds. 

21.  Mr.  Powell  (a)  refers  to  an  anonymous  case  in  Viner  (b), 
which  he  conceives  to  be  another  report  of  the  case  of  Lamas  v. 
Baily,  where  the  Lord  Chancellor  dismissed  the  bill  because  there 
was  no  absolute  and  positive  agreement ;  but  the  words  were 
ambiguous  and  uncertain,  and  the  statute  intended  to  oust  as  well 
all  such  ambiguous  agreements,  as  to  prevent  perjuries,  he,  and 
this  agreement  would  not  bind,  unless  it  were  in  writing.  And 
Mr.  Powell,  therefore,  conceives  that  the  judgment  turned  on  there 
being  no  absolute  or  positive  agreement,  the  v/ords  being  ambigu- 
ous and  uncertain ;  and  not  on  the  ground  that  the  forbearino- 
by  agreement  to  do  an  act  might  not  be  a  part  performance,  and 
raise  as  strong  an  equity  to  have  the  benefit  stipulated  in  return, 
as  an  act  done  (I). 

22.  In  the  later  case  of  Atkins  v.  Rowe  (c),  some  persons  de- 
sirous of  obtaining  a  lease  of  three  houses,  agreed  that  one  of  them 
should  bid  for  all  the  houses,  but  that  the  lease  should  be  for  their 
joint  benefit  (2).  Accordingly  he  bid,  and  a  lease  was  made  to 
him  ;  and  to  a  bill  filed  by  the  others  to  have  the  benefit  of  the 
lease,  and  that  the  purchaser  might  be  decreed  a  trustee,  he  pleaded 
the  statute  of  frauds  in  bar  both  to  the  discovery  and  relief.  But 
the  Lord  Chancellor  seemed  of  opinion,  that  the  agreement,  althou Mi 
by  parol,  was  not  within  the  statute,  and  ordered  the  plea  to  stand 
for  an  answer,  with  liberty  to  except,  and  the  benefit  of  the  plea  to 
be  saved  to  the  hearing.     Thus  the  case  is  reported  in  Moseley.     It 

(y)  2  Vern.  627 ;    and  see  lliddle  v.  the  case  of  Lamas  v.  Baily  is  stated  in 

Emerson,  1  Vern.  lOG.  the  same  page. 

{z)  See  Thynn,  1  Vern.  296.  (c)  Mose.  39;  and  see  Crop  r.  Norton, 

(a)  1  Powell  on  Contracts,  310.  stated  iii/ra, 

(b)  0  Vin.  Abr,  521,  pi,    32.     Note, 


(1)  See  ante,  140,  et  seq. 

(2)  See  ante,  19,  in  note  (2). 
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appears  from  the  cases  in  the  House  of  Lords  (^d)  that  tlie  rlrfciul- 
ant  by  his  answer  denied  the  agreement,  and  the  cause  being  at 
issue,  several  witnesses  were  examined  on  both  sides.  There  was 
a  contrariety  of  evidence,  but  the  plaintiff  proved  the  agreement 
*by  one  positive  witness,  corroborated  by  circumstances.  Bat  the 
Chancellor  dismissed  the  bill  without  costs,  and  his  decree  was 
affirmed  by  the  House  of  Lords. 

23.  Upon  the  whole,  therefore,  the  better  opinion  perhaps  is, 
that  an  agreement  of  this  nature  cannot  be  enforced,  although  cer- 
tainly it  does  not  appear  that  the  precise  point  has  ever  been  decided 
upon  an  absolute  agreement  clearly  and  undeniably  proved. 

24.  From  the  case  of  Smith,  treasurer  of  the  West  India  Dock 
Company  v.  the  Mayor  and  Corporation  of  London  (e),  it  should 
seem,  that  where  two  persons  agree  to  purchase  an  estate,  and  one 
of  them,  by  agreement  between  them,  completes  the  purchase,  and 
pays  the  money,  the  other  must  agree  to  accept  the  title,  and  pay 
his  share  of  the  purchase-money,  before  he  can  call  for  an  inspec- 
tion of  the  title-deeds,  in  order  to  investigate  the  title  ;  unless  the 
one  who  purchased  can  be  charged  with  such  gross  negligence,  or 
wilful  default,  as  will  strip  an  agent,  as  such,  of  the  protection 
which  that  character  gives  him  in  all  transactions  in  which  he 
duly  acts  according  to  his  agency :  and  in  case  any  such  gross 
negligence  or  wilful  default  can  be  proved,  the  injured  party  will 
have  a  remedy  in  equity,  although  he  may  have  paid  his  share  of 
the  purchase-money. 

{d)  Casos,  Dom.  rroc.  1730.  (e)  Ch.  Dec.  16,  1801,  and  many  pre- 

vious days,  MS. 


^SECTION  n. 


OV    PURCHASES    IN    THE    NAMES    OF    THIRD    PERSONS. 


1 .  rurchase  in  the  name  of  stranger  a 

trust. 

2.  Clear  proof  required. 

3.  Where  lyarol  proof  admissible, 
G.    Weight  of  such  evidence. 
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Evidence  from  alleged  owner's  por- 
erty. 

Conveyance  by  one  to  another  as  pur- 
chaser, lien  only  for  purchase- 
money. 
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9.    Unless  some  toritten  evidence  to  2>i'ovc 
trust. 

10.  Parol  express  trust  iJi'events  restclting 
trust. 

11.  Parol   evidence   in  favor   of  alleged 
trustee. 

12.  Purchase  by  agent. 

13.  Conviction  of  agent  of  perjury. 
\       14,  \o.  Same  laio  where  several  jxiy  the 

money. 
16.   Purchase  in  the   name  of  a  child,  no 

trust. 
IS.    Copylwlds  for  lives. 
'1 1 .   Child  already  advanced. 
22.    Child  treated  as  a   trustee  from  the 

first. 
2,).   Possession  by  the  father. 


27.  Expetiditure  by  the  father  for  repairs. 
2S.   Subsequent   declaration   of    trust   by 
father  inoperative, 

29.  Election. 

30.  Conveyance  to  sever  joint-tenancy. 

31.  Purchase  in  the  joint  names  of  father 

and  son,  an  advancemeiit. 

34.  Operation  of  27  Eliz. 

35.  And  of  Bankrupt  Acts. 

37.  Purchase  by  grandfather  in  the  name 

of  grandchild. 

38.  Purc/iase  by  hxisband  in  the  name  of 

wife. 

39.  Purchase  by  trader  in   the  name  of 

icife  or  child. 

40.  Purchase  in  the  name  of  a  daughter. 


I.    Where  the  Purchase  is  in  the  name  of  a  Stranger. 

!.  If  a  man  purchase  an  estate,  and  do  not  take  the  conveyance 
in  his  own  name  only,  the  clear  result  of  all  the  cases,  without  a 
single  exception,  is,  that  the  trust  of  the  legal  estate,  whether  free- 
hold, copyhold  or  leasehold  ;  whether  taken  in  the  name  of  the  pur- 
c'laser  and  others  jointly,  or  in  the  names  of  others,  without  that  of 
the  purchaser  ;  whether  in  one  name  or  several ;  whether  jointly  or 
successive,  results  to  the  man  who  advances  the  purchase-money  (a) 
(I),  unless  such   a   resulting  trust  would    break  in   upon    the  pol- 

(a)  Per  Lord  C.  B.  Eyre,  in  Dyer  v.  Dyer,  stated  infra. 

(1)  See  Newell  v.  Morgan,  2  Har.  225  ;  Bank  of  U.  States  v.  Carrington,  7 
Leigh,  566  ;  Henderson  v.  Hoke,  1  Dcv.  &  Bat.  Eq.  149  ;  M'Guire  v.  M'(iowen, 
4  Desaus.  491  ;  Perry  y.  Head,  1  A.  K.  Marsh.  47;  Boyd  v.  M'Lean,  1  John.  Ch, 
B?yl ;  Botsford  v.  Burr,  2  John.  Ch.  405 ;  Steere  v.  Steere,  5  John.  Ch.  1  ;  Powell 
V.  Monson  and  Brinitield  Manuf  Co.,  3  Mason,  347;  Dorsey  v.  Clarke,  4  Ilarr. 
•5:  John.  551  ;  Hall  v.  Sprigg,  7  Martin,  243  ;  Jackman  v.  liin gland,  4  Watts  & 
Scrg.  149,  4  Kent  (6th  ed.)  305,  306 ;  Jackson  v.  Moore,  6  Cowcn,  708  ;  Methodist 
E;ns.  Church  v.  Jaques,  1  John.  Ch.  450  ;  Denton  v.  M'Kcnsie,  1  Desaus.  289  ; 
Kisler  v.  Kisler,  2  Watts,  324;  Scoby  v.  Blanehard,  3  N.  Harap.  170;  Dean 
p.  Dean,  6  Conn.  2SS ;  Owings  v.  Owings,  1  Gill  &  John.  484;  Starr  v.  Starr,  1 
Ham.  328  ;  Pritchard  u.  Brown,  4  N.  Hamp.  397;  Page  v.  Page,  8  N.  Hamp.  187; 
Letcher  v.  Letcher,  4  J.  J.  Marsh.  592 ;  Elliott  v.  Armstrong,  2  Blackf.  198  ; 
Doyle  V.  Sleeper,  1  Dana,  536  ;  Buck  v.  Pike,  2  Fairf.  9  ;  Dealthy  v.  Murphey, 
'A  A.  K.  Marsh.  477  ;  Sweet  v.  Jacocks,  6  Paige,  355  ;  Jennison  v.  Graves, 'z 
151ackf.  440  ;  Blair  v.  Bass,  4  Blackf.  540  ;  Piatt  v,  Oliver,  2  M'Lean,  2ri7  ; 
2  Story  Eq.  Jur.  §1201  and  note;  Getman  v.  Getman,  1  Barbour  Ch.  R.  499  ; 
Ujiion  Bank  v.  Baker,  8  Humphreys,  447  ;  Williams  v.  Ilollingsworth,  1  Strobh. 
E  1.  103  ;  Thomas  v.  Walker,  6  Humphreys,  43  ;  ilurdock  v.  Hughes,  7  Smedes 
&  Marsh.  219  ;  Raymond  v.  Iloldcn,  2  Gushing,  264,  268.  Payment  of  jmrt  of  the 
purchase-money,  gives  to  the  owner  of  the  money  a  proportional  interest  in  the 
land;  Kisler  v.  Kisler,  2  Watts,  321 ;  Botsford  v.  Ikirr,  2  John.  Ch.  405,  410;  4 
Kout  (6th  ed.)  306.  Where  there  is  a  resulting  trust  under  a  conveyance,  it 
must  arise  at  the  time  of  execution  of  the  deed.     Rogers  v.  ]>.Iurray,  3  Paige,  390. 
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icy  of  an  act  of  parliament  (6)  (1).  A  custom  that  the  nominee 
shall  take  beneficially  cannot  stand  against  the  right  in  equity  of 
the  purchaser  to  the  resulting  trust  (c).  And  although  the  person 
In  whose  name  the  conveyance  is  taken  executes  no  declaration 
*of  trust,  yet  a  trust  will  result  for  the  person  who  paid  the  money 
by  operation  of  law  ;  this  species  of  trust  being  expressly  excepted 
out  of  the  statute  of  frauds  ((/ )  (I)  (2). 

(b)  Sec  ex  parte  Houghton,  17  Vcs.  J.Iaddin,  21  Viii.  Abr.  498,  pi.  15  ;  Sir 
jun.  251 ;  and  see  lledingtonw.  lieding-  Darcy  Lever  v.  Andrews,  7  Bro.  P.  C. 
ton,  3  Ridg.  P.  C.  106.  by  Tomlins,  28S  ;  Ambrose  v.  Ambrose, 

(c)  Lewis  V.  Lane,  2  Myl.  &Kee.  419.  1  P.  Wms.  321  ;  cz  imi-te  Vernon,  2  P. 

(d)  29  Car.  2,  c.  3,  s.  8.  See  Hun-  Wms.  549  ;  Smiths.  Baker,  1  Atk.  385  ; 
gate  w.  Huiigate,  Toth.  184;  Gascoigne  Lloyd  «.  Spillet,  2  Atk.  148;  Withers 
V.  Thwing,  1  Vern.  366 ;  Howe  v.  v.  Withers,  Ambl.  15  ;  Lade  v.  Lade, 
Howe,  1  Vern.  415;  Anon.  2  Ventr.  1  Wils.  21 ;  Smiths.  Lord  Chamelford, 
361,  n.  (3)  ;  O'Hara  v.  O'Neil,  21  Vin.  2  Ves.  jun.  713  ;  Rider  v.  Kidder,  10 
Abr.  497,  n. ;  2  Bro.  P.  C.  39  ;  Pelly  v.  Ves.  jun.  360. 

(I)  See  1  Will.  c.  60,  s.  16,  for  a  provision  against  the  infant  heir-at-law  of  a 
nominal  purchaser  ;  and  supra,  p.  224. 

The  trust  cannot  arise  from  subsequent  payments.  Buck  v.  Pike,  2  Faii-f.  9  ; 
Steere  v.  Steere,  5  John.  Ch.  1  ;  Botsford  «.  Burr,  2  John.  Ch.  409  ;  Hoxiei'.  Carr, 
1  Sumner,  188 ;  Page  v.  Page,  8  N.  Hamp.  187  ;  Brooks  v.  Fowle,  14  N.  Hamp. 
2G0,  261  ;  Jackson  v.  Moore,  6  CoAven,  726  ;  4  Kent,  (6th  ed.)  305,  303 ;  Freeman 
V.  Kelly,  1  Hoffman,  90,  93  ;  White  v.  Cai-penter,  2  Paige,  218  ;  Pennock  v. 
Clough,  16  Vermont,  501 ;  Conner  v.  Lewis,  16  Maine,  268  ;  Graves  v.  Dugan,  6 
Dana,  831 ;  Fosters.  Athenfciim,  3  Alabama,  302;  Rogers  s.  Murray,  3  Paige, 
390.  The  amount  paid  must  be  either  the  whole  or  a  certain  definable  part  of 
the  consideration  of  the  purchase,  as  such.  See  AVhite  v.  Carpenter,  2  Paige, 
218  ;  Sayre  i\  Townscnd,  15  Wendell,  647  ;  Freeman  s.  Kelly,  1  Hoffman,  90; 
Evans's  estate,  2  Ashniead,  47U  ;  Smith  v.  Burnham,  3  Sumner,  435,  462.  In  a 
case,  where  judgment  was  recovered  in  the  name  of  A  and  with  his  knowledge 
and  consent,  for  the  benefit  of  B,  and  execution  issued  thereon  was  levied  on  the 
land  of  the  debtor,  which  was  sot  off  to  A,  it  Avas  held,  that  the  legal  estate  in 
the  land  thereby  vested  in  A  in  trust  for  B,  and  that  A,  was  bound  to  release 
his  title  therein  to  B,  who  might  maintain  a  bill  in  equity  for  such  con- 
veyance, as  the  more  appropriate  and  complete  remedy  ;  B  having  brouglit 
his  bill  in  equitj',  in  the  alternative,  either  for  a  conveyance,  or  for  a  com- 
pensation in  damages,  and  it  appearing  that  A  had  previously  sold  and  con- 
veyed the  land,  and  received  the  purchase-money,  and  thereby  disabled  himself 
from  making  a  conve5''ance,  it  was  also  held,  tliat  B  was  entitled  to  receive  the 
amoiint  of  the  purchase  money  and  interest,  or,  at  his  election,  a  sum  equivalent 
to  the  present  value  of  the  land.  Pcabody  v.  Tarbell,  2  Cushing,  226.  As  to 
the  recovery  of  damages,  in  this  case,  see  ante,  253,  in  note  (3).  Under  the 
provisions  of  the  Revised  Statutes  of  New  York,  resulting  trusts  from  the  payment 
of  the  purchase  money  are  abolished ;  with  some  exceptions.  See  Norton  v. 
Stone,  8  Paige,  222  ;  Freeman  v.  Kelly,  1  Hoffman,  90;  Russell  v.  Allen,  10 
Paige,  250. 

(1)  Thus,  if  an  alien,  for  the  purpose  of  evading  any  law  of  the  state,  prohibit- 
ing aliens  from  holding  real  esCace,  should  purchase  land,  and  pay  the  money  and 
take  a  conveyance  in  the  name  of  a  third  person,  without  any  written  declaration 
of  trust,  there,  courts  of  equity  would  never  raise  or  enforce  a  resulting  trust  in 
favor  of  the  alien  jjurchasev,  in  fraud  of  the  rights  of  the  state,  or  the  law  of  the 
land.     Leggetts.  Dubois,  5  Paige,  114  ;  2  Story  Eq.  Jur.  ^U201  b. 

(2)  Parol  evidence  is  admissible  to  show  the  facts,  upon  which  a  resulting 
trust  ai'ises,  although  the  deed  a?knowlcdge3  the  consideration  to  have  been  re- 
ceived by  the  nominal  grantee.  Boyd  ».  M' Lean,  1  John.  Ch.  532;  Powells. 
Monson  and  Brimfield  Manuf.  Co.,  3  Mason,  347  ;  Stark  s,  Cannady,  3  Litt.  399  ; 
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2.  But,  unless  the  trust  arise  on  the  face  of  the  deed  itself,  the 
proofs  must  be  very  clear  (c)  (I)  :  and  however  clear  they  may  be,  it 
seems  doubtful  whether  parol  evidence  is  admissible  against  the 
answer  of  the  trustee  denying  the  trust  (/)  (2).  And  in  cases  of 
this  nature  the  claimant,  in  opposition  to  the  legal  title,  should  not 
delay  asserting  his  right,  as  a  stale  claim  would  meet  with  little 
attention  (^g). 

3.  It  has  been  said  (A),  that  if  the  consideration-money  is  ex- 
pressed in  the  deed  to  be  paid  by  the  person  in  whose  name  the 
conveyance  is  taken,  and  nothing  appears  in  such  a  conveyance  to 
create  a  presumption  that  the  purchase-money  belonged  to  another, 
then  parol  proof  cannot  be  admitted,  after  the  death  of  the  nominal 
purchaser,  to  prove  a  resuhing  trust ;   for  that  would   be  contrary  to 

-the  statute  of  frauds  and  perjuries. 

4.  This  proposition  has  been  adopted  by  another  writer  (f),  who 
says,  that  it  should  seem,  that  even  the  confession  of  the  trust  by 
the  nominal  purchaser,  to  countervail  a  declaration  in  writing,  and 
create  a  trust  for  the  party  advancing  the  money,  cannot  be  established 
by  a  third  person,  but  must  be  made  under  a  judicial  examination 

(e)    Gascoigne   i\    Thwing,    1    Vern.  103.     See  Cottingtou  y.  Fletcher,  2  Alk. 

366 ;  Newton   v.   Preston,    Free.    Cha.  15-5 ;    Bartlett   v.    Fickersgill,    4   East, 

103;  Willis  v.  WiUis,  2  Atk.    71  ;  and  577,  n.  (5). 

see  1  Atk.   60  ;  Ambl.  414  ;    Aclierlev  (7)  Delane  v.  Delane,  7  F)ro.  P.  C  by 

V.  Achcrlcy,  4  Bro,  P.  C.  67  ;  and  Smith  Tomlins,  279. 

x\  Wilkinson,  3  Ves.  jim.   705,  cited ;  (/*)  See  Mr.  Sander's  note  to  Lloyd  v. 

and  1  Dick.    328  ;    and   see   Lench   v  Spillet,   2  Atk.  150  ;  and  see  liis  Essay 

Lench,    10  Ves.    jun.    511;    Groves  v.  on  Uses,  I.  123;  and  see  the  3d  edit,  of 

Groves,  3  You.  &  Jerv.  163.  that  work,  p.  259,  260. 

(/)    Skett   V.    Whitmore,    2   Freem.  (i)  Ptob.  on  Stat,  of  Frauds,  99. 
289 ;   Newton   v.   Preston,    Prec.    Cha. 

M'Guire  v.  M'Gowen,  4  Desaus.  43  i  ;  Pugh?;.  Bell,  1  J.  J.  Marsh.  403  ;  Pritch- 
ard  V.  Brown,  4  N.  Hamp.  31)7  ;  Page  v.  Page,  8  N.  Hamp.  187 ;  Botsford  v. 
Bush,  2  John.  Ch.  405  ;  Livingston  v.  Livingston,  2  John.  Ch.  537,  540  ;  Dorsey 
V.  Clark,  5  Ilarr.  &  John.  551 ;  Gardner  Bank  v.  Wheaton,  8  Greenl.  373  ;  Jack- 
son i'.  Mills,  13  Jolm.  463;  Jackson  v.  Seeley,  16  ib.  197;  Forsyth  w.  Clark,  3 
Wendell,  638,  650  ;  Guthrie  v.  Gardner,  19  ib.  414  ;  White  v.  Carpenter,  2  Paige, 
218,  238  ;  Kellogg  v.  Wood,  4  ib.  579,  580  ;  Patridge  v.  Havens,  10  Paige,  618  ; 
Nealc  ».  Hagthorpe,  3  Bland,  551,  584;  Chapline  v.  M'Afee,  3  J.  J.  Marsh.  513, 
515  ;  llunnels  v.  Jackson,  1  Howard,  (Miss.)  358  ;  Powell  v.  Powell,  1  Freeman, 
134  ;  Talliaferro  v.  Talliaferro,  6  Alabama,  404,  406  ;  Andrews  v.  Jones,  10  ib. 
401,  420  ;  Thomas  v.  Walker,  6  Humphreys,  93,  95  ;  Newell  v.  Morgan,  2  Har. 
225  ;  Peabody  v.  Tarbell,  2  Cashbig,  226  ;  1  Greenl.  Ev.  §266;  Slaymaker  v.  St. 
John,  5  Watts,  27  ;  Harder  v.  Harder,  2  Sandford  Ch.  17  ;  Enos  v.  Hunter,  4 
Gilman,  211  ;  Brooks  v.  Fowle,  14  N.  Hamp.  261. 

(1)  Page  V.  Page,  8  N.  Hamp.  187,  195.     Per  Richardson,  Ch.  J. 

(2)  Parol  evidence  is  admissible  to  show  a  resulting  trust,  not  only  against  the 
face  of  the  deed  itself,  but  in  opposition  to  the  answer  of  the  trustee,  denying  the 
trust ;  and  that,  it  seems,  after  the  death  of  the  nominal  purchaser.  Boyd  v. 
M'Lean,  1  John.  Ch.  582  ;  Elliott  v.  Armstrong,  2  Blackf.  199,  209  ;  Jennison  v. 
Graves,  ib.  441,  447  ;  Blair  v.  Bas.s,  4  Blackf.  540,  545;  Page  v.  Page,  8  N. 
Hamp.  187,195;  Larkins  v.  Rhodes,  5  Porter,  196,207;  Enos  ij.  Hunter,  4 
Gilman,  211 ;  Buck  v.  Pike,  2  Fairf.  9,  24  ;  4  Kent,  (6th  ed.)  306,  in  note. 
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upon  oath,  or  by  the  party's  own  answer  in  equity.  This,  he  adds^ 
seems  understood  both  in  the  case  of  Ambrose  v.  Ambrose,  and 
Ryall  V.  Ryall  ;  and  appears  to  flow  from  the  proposition  before 
stated  ;  for,  during  the  Hfe  of  the  nominal  purchaser,  no  proof  can 
be  received  of  his  parol  confession,  as  not  being  the  *best  existing 
evidence  ;  and  after  his  death,  it  is  mere  parol  evidence  contradict- 
ing the  deed,  and  not  of  strength  to  raise  a  resulting  trust. 

5.  But  the  proposition  that  parol  evidence  cannot  be  admitted 
after  the  death  of  the  nominal  purchaser,  is  not  warranted  by  the 
authorities  referred  to  in  support  of  it  (k),  and  the  statute  is  not 
more  broken  in  upon  by  admitting  parol  proof  after  the  death  of 
the  nominal  purchaser,  than  it  is  by  allowing  such  proof  in  his 
life-time  (1).  And  this  view  seems  to  be  confirmed  by  the  case  of 
Lench  x.  Lench  (/).  The  question  there  was,  whether  a  purchase 
by  the  late  husband  of  the  plaintiff  of  an  estate  was  made  with 
some  trust-money  of  hers,  of  which  he  had  obtained  possession. 
Parol  evidence  was  admitted  of  conversations  with  the  husband, 
in  order  to  prove  the  fact.  Sir  Wm.  Grant,  Master  of  the  Rolls, 
after  premising  that  there  was  not  only  no  covenant  by  the  husband 
to  purchase  land,  but  no  stipulation  in  the  settlement  that  land 
should  be  purchased,  but  merely  a  proviso,  that  the  trustees,  with 
the  wife's  consent  alone,  might  invest  the  money  in  land,  said,  that 
as  to  the  ground  that  the  purchase  was  made  with  the  trust-money, 
all  depended  upon  the  proof  of  the  fact;  for  ivhatever  doubts  might 
have  been  formerly  entertained  on  this  subject,  it  is  now  settled,  that 
money  may  in  this  manner  be  followed  into  the  land  in  which  it  is 
invested ;  and  a  claim  of  this  sort  may  be  supported  by  jmrol 
evidence. — He  then  examined  the  weight  of  the  testimony,  which 
he  held  to  be  too  contradictory  and  uncertain  to  be  depended  upon. 
So  in  Sir  John  Peachy's  case  (m),  Sir  Thomas  Clark,  Master  of 
the  Rolls,  laid  it  down,  that  frauds  were  out  of  the  statute  of  frauds, 
for  that  the  Judges  had  resolved  it  was  absurd  that  a  statute  which 
was  made   to  prevent  frauds  should   be  made  a  handle  to  support 

(k)  Kirk  v.  Webb,  Tree.  Cha.  84  ;  Norton,  2  Atk.  74  ;  and  see  Deg  v.  De^, 
Walter    de    Chirton's    case,    cited,    ib. ;     2  P.  Wm^.  414. 

Newton  v.  Preston,  Prec.  Cha.  133;  (,^)  See  Lench  r.  Lench,  10  Yes.  jun. 
Gascoigne  v.  Thwing,  1  Yem.  366;  oil.  Tlie  point,  I  am  told,  was  decided 
Hooper  v.  Eyles,  2  Yern.  480  ;  Crop  v.     tlie  same  yvav  in  Ireland. 

(««)  Rolls.'E.  T.  1759,  MS. 

(1)  See  Boyd  v.  M'Lean,  1  John.  Ch.  582  ;  Freeman  v.  Kelly,  1  Hoffman,  90, 
98;  1  Greeni.  Ev.  ^^266;  1  Cruise  Dig.  by  Mr.  Greenleaf,  Tit."l2,  ch.  1,  fi5,  in 
note. 
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them  (1).  And  therefore,  li'A  sold  an  estate  to  C,  and  the  considera- 
tion was  expressed  to  he  paid  by  B,  and  the  conveyance  made  to  B,  the 
Court  would  allow  parol  evidence  to  prove  the  money  paid  by  C(2). 

6.  Where  the  evidence  is  merely  parol,  although  it  is  clearly 
admissible,  yet  it  will  be  received  with  great  caution  (3).  Evidence 
of  naked  declarations  made  by  the  purchaser  himself  is,  as  Sir  Wil- 
liam Grant  observed,  in  all  cases,  most  unsatisfactory  evidence, 
on  account  of  the  facility  with  which  it  may  be  fabricated,  and  the 
^impossibility  of  contradicting  it.  Besides,  the  slightest  mistake  or 
failure  of  recollection  may  totally    alter  the  effect  of  the  declaration 

7.  So  Lord   Hardwicke    laid  it  down  that  parol   evidence   might 
.  be  admitted  to   show  the  trust,  from    the  mean  circumstances  of  the 

pretended  owner  of  the  real  estate  or  inheritance,  which  makes  it 
impossible  for  him  to  be  the  purchaser  (n). 

8.  In  the  late  case  of  Leman  v.  Whitley,  it  was  held  that  where 
an  estate  is  conveyed  by  the  owner  to  another  as  a  purchaser, 
although  he  is  really  only  a  trustee,  the  nominal  seller  cannot  by 
parol  evidence  alone  make  out  a  trust  for  himself,  but  he  will 
have  a  lien  on  the  estate  for  the  purchase-money  (o)  (5). 

9.  But  if  there  is  some  written  evidence  inconsistent  with  the 
fact  that  the  supposed  purchaser  was  the  actual  purchaser,  further 
evidence  by  parol  is  admissible  to  prove  the  truth  of  the  trans- 
action (p)  (6). 

10.  An  express  trust,  although  by  parol  only,  will  prevent  the 
resulting  trust  (y)  ;  because  resulting   trusts  are  left  by  the  statute 

(?0  Willis  V.  Willis,  2  Atk.  71 ;   and         (p)  Cripps  v.  Jee,  4  Bro.  C.  C.  472 ; 

see  Ilyall  v.  Ryall,    1  Atk.  59  ;    Ambl.     see  4  Russ.  426,  427. 

413  ;  and  Lencb.  v.  Lench,  10  Yes.  jun.         (q)  Lady  Bellasis  r.  Compton,  2  Vem. 

.511.  294.     See'Lord  Altham  v.  the  Earl   of 

(o)  4  Iluss.  423,  sed  qii.  '         Auglesea,  Gilb.  Eq.  Rep.  IG ;    Roe   v. 

Popham,  Dougl.  2o. 


(1)  The  statute  of  frauds  is  never  allowed  as  a  protection  to  frauds.  Jenkins 
».  Eldredge,  3  Story  C.  C.  183. 

(2)  Ante,  909,  in  notes. 

(3)  Boyd  V.  M'Lean,  1  John.  Ch,  .582;  Botsford  v.  Burr,  2  ib.  409,  415  ;  Free- 
man t).  Kelly,  1  Hoffman,  90,  93,98;  Jackson  v.  Moore,  6  Cowen,  706,  726; 
Jackson  v.  Bateman,  2  Wendell,  570,  573  ;  Carcv  v.  CuUan,  6  B.  Munroe,  44,  45. 

(4)  See  Malin  t.  Malin,  1  Wendell,  626  ;  Harder  v.  Harder,  2  Sandford,  17  ; 
Smith  V.  Burnham,  3  Sumner,  435. 

(5)  In  reference  to  Leman  v.  Whitley,  Mr.  Justice  Story  said,  in  Jenkins  v, 
Eldredge,  3  Story,  C.  C.  289  : — "  I  confess  I  never  felt  satisfied  with  that  deci- 
sion, and  should  have  great  difficulty  in  following  it,  even  if  there  were  no 
authorities,  which  seem  fairly  to  present  grounds  for  doubt."  See  Philbrook  v. 
Delano,  29  Maine,  413,  414. 

(G)  See  Jenkins  v.  Eldredge,  3  Story,  C.  C.  289;  Morris  v.  Nixon,  17  Peters, 
109;  S.  C.  1  Howard,  (U.  S.)  118;  Carter  v.  Palmer,  11  Bligh,  397,  418,  419; 
ilathbun  v.  Rathbun,  6  Barbour  Sup.  Court  Rep.  107,  108. 
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of  frauds  and  perjuries  as  they  were  before  ;  and,  previously  to  the 
act,  a  bare  declaration  by  parol  would  prevent  any  resulting  trust. 
Besidesj  an  equitable  presumption  n:!ay  be  rebutted  by  parol  evi- 
dence (r)  ;  for.  as  Lord  Mansfield  has  observed,  an  equitable  pre- 
sumption is  only  a  kind  of  arbitrary  implication  raised,  to  stand 
until  some  reasonable  proof  hvoughi  to  the  contrary  (1). 

11.  Therefore  parol  evidence  will  be  admitted  to  prove  the  pur- 
chaser's intention,  that  the  person  to  whom  the  conveyance  was 
made  should  take  beneficialiy ;  and  if  satisfactory,  he  will  be 
entitled  to  the  estate  (s)  ;  but  the  proof  rests  upon  him  to  show 
that  the  man  from  whom  the  consideration  moved  did  not  mean 
to  purchase   in  trust  for  himself,  but  intended  a  gift   to  the  stranger 

(0. 

\-2.  Where  a  man  merely  employs  another  person  by  parol,  as 
an  agent  to  buy  an  estate,  who  buys  it  for  himself  and  denies  the 
trust,  and  no  part  of  the  purchase-money  is  paid  by  the  principal, 
and  there  is  no  written  agreement,  he  cannot  compel  the  agent  to 
*convey  the  estate  to  him,  as  that  would  be  directly  in  the  teeth  of 
the  statute  of  frauds  (u)   (2). 

13.  And  although  the  agent  be  afterwards  convicted  of  perjury 
in  denying  the  trust,  yet  that  will  not  enable  the  Court  to  decree 
a  performance  in  specie  (x)  ;  and,  therefore,  as  the  principal  cannot 

(>•)  Langfielcle  v.  Hoclues,  Loift,  2;Ji) ;  drews,  1  Ves.  57  ;  Edwards  v.  Edwards, 

Ilider  v.  Kidder,  10  Ycs^jiin.  360.  2  Yoxi.  &  Coll.  123. 

(s)  Taylor  v.  Alston,  cited  in  Dver  v.  (t)  See  3  Ridg.  P.  C.  178. 

Dyer,  _Watk.  Copyh.  216  ;  S.  C.  "MS, ;  {u)  Bartlett  v.  Pickersgill,  Burr.  2255  ; 

Goodriglit  v.  Hodges,  ibid.   227  ;  Lofft,  4  East,  577,  n.  (b) ;    1  Eden,  515.     See 

230  ;  2  East,  534,  n.  ;  Maddison  v.  An-  Pastel  v.  Hutchinson,  1  Dick.  44. 

{x)  Bartlett  v.  Pickersgill,  ubi  sup. 

(1)  A  resulting  trust  mav  be  rebutted  or  discharged  by  parol  evidence.  Page 
V.  Page,  8  N.  Hamp.  187  ;  Botsford  v.  Burr,  2  John.  Ch.  405,  416 ;  Steere  v.  ' 
Steere,  5  John.  Ch.  1 ;  Squire  v.  Harder,  1  Paige,  494,  495  ;  Phillips  v.  Cra- 
mond,  2  Wash.  C.  C.  441 ;  White  v.  Carpenter,  2  Paige,  218,  265  ;  M'Guire  v, 
M'Gowen,  4  Desaus.  487  ;  Elliott  v.  Armstrong,  2  Blackf.  199,  213  ;  Jackson  v. 
Eeiler,  2  Wendell,  455  ;  MaUn  v.  Malin,  1  Wendell,  625. 

(2)  2  Story  Eq.  Jur.  ^U201  a;  Smith  v.  Burnham,  3  Sumner,  462  ; 'Botsford  r. 
Burr,  2  John.  Ch.  405  ;  Freeman  v.  Kelly,  1  Hoti'man,  90  ;  Pinnock  v.  Clough, 
16  Vermont,  501,  500,  509  ;  Dorsey  v.  Clarke,  4Har.  &  John.  551,  557  ;  Fischli  v. 
Dumarcsly,  3  ilarsh.  23 ;  Thompson  v.  Branch,  1  Meigs,  390 ;  Ensley  v,  Balen- 
tine,  4  Humphreys,  233  ;  Peebles  v.  Reading,  8  Serg.  &  Rawle,  484,  492  ;  Jack- 
man  V.  King-land,  4  Watts  &  Serg.  149,  150.  But  if  one  undertakes  to  procure  a 
deed  of  land  for  another,  who  pays  the  consideration  therefor  in  accordance  vrith. 
a  previous  agreement,  but  fraudulently  takes  the  conveyance  to  himself,  such 
agent  may  be  compelled  by  bill  in  Equity  to  convey  the  land  to  him  who  made 
the  contract  and  paid  the  consideration.  Pillsbury  v.  Pillsbury,  17  Maine,  107  ; 
See  Sweet  v.  Jaeocks,  6  Paige,  355  ;  Pevkins  v.  Hayes,  1  Cooke,  166;  Botsford  v. 
Burr,  2  John.  Ch.  405  ;  Jenkins  v.  Eldrcdge,  3  Story  C.  C.  289,  290 ;  Carter  v. 
Palmer,  11  Bligh,  397,  418,  410  ;  Lees  i;.Nutall,  1  Russ.  &  My.  53. 
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avail   himself,  in   any    civil    proceeding,   of  the   conviction   of  the 
agent,  he  is  a  competent  witness  to  prove  the  perjury  (?/). 

14.  In  Crop  v.  Norton  (^z),  Lord  Hardwicke  appears  to  have 
been  of  opinion,  that  this  doctrine  of  resulting  trust  only  extended 
to  cases  where  the  whole  consideration  is  paid  by  one  person,  and 
the  conveyance  taken  in  the  name  of  the  other.  He  said,  "this  is 
where  the  whole  consideration  moves  from  such  person ;  but  I 
never  knew  it  where  the  consideration  moved  from  several  persons  ; 
for  this  would  introduce  all  the  mischief  which  the  statute  of 
frauds  was  intended  to  prevent.  Suppose  several  persons  agree  to 
purchase  an  estate  in  the  name  of  one,  and  the  purchase-money 
appears  to  be  paid  by  him  only,  I  do  not  know  any  case  where 
such  persons  shall  come  into  this  Court,  and  say  they  paid  the  pur- 
chase-money ;  but  it  is  expected  there  should  be  a  declaration  of 
trust." 

15.  In  the  case  of  Wray  v.  Steel,  the  point  called  for  a  decision, 
and  Sir  Thomas  Plumer,  Vice-Chancellor,  following  the  true  prin- 
ciple, decided  in  favor  of  the  resulting  trust.  What,  he  asked, 
is  there  applicable  to  an  advance  by  a  single  individual  that  is 
not  equally  applicable  to  a  joint  advance  under  similar  circum- 
stances (a)  (1)  ? 


II.    Where  the  Purchase  is  in  the  ISamc  of  a   Child. 

16.  Before  the  statute  of  uses,  if  a  father  made  a  feoffment  to  a 
stranger  without  any  consideration,  the  law  raised  an  use  by  impli- 
cation to  himself;  but  if  he  made  a  feoffment  to  his  son,  no  use 
arose  to  the  father  by  implication  ;  because  the  blood,  which  is  a 
sufficient  consideration,  fixed  and  settled  the  estate  in  the  son. 
And  herein  the  law  of  trusts  doth  (as  it  ought  to  do)  agree  with 
the  law  of  uses  before  the  statute  of  H.  8.  (h). 

17.  Therefore,  if  a   father    purchase  in    the   name  of  a  child,  al- 

((/)  The  King  i'.  Boston,  4  East,  572.  the  note. 

See  Fell  v.   Chamberlain,  2  Dick.  481,  {z)  9  Mod.  233. 

«M/jra, p.  138  ;  and  seethe  Kingr.  Dalby,  (a)  2  Ves.  &  Beam.  388. 

Peake's  Ca.  12,   and  the  cases  cited  in  {b)  See  Rep.  t.  Finch,  311. 

(1)  And  the  resulting  trust  in  favor  of  each,  •will  correspond  with  the  sum  of 
monej'  advanced  by  each.  Brothers  v.  Porter,  6  B.  Monroe,  106,  107,  108  ;  Ross 
V.  Ilagcraan,  2  Edwards,  373  ;  Larkins  v.  Rhodes,  5  Porter,  196.  Sec  Bogert  r. 
Perry,  17  John.  3,31;  Jackson  v.  Batemun,  2  Wendell,  570,  573  ;  Jenkins  v.  El- 
dredge,  3  Story,  C.  (J.  183. 
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though  *illegitimate  (c),  who  is  without  a  provision  (d),  or  in  the  fi 
joint  names  of  such  a  child  and  of  another  person  (e),  it  will  not 
be  deemed  a  resulting  trust  for  the  father,  but  a  gift  or  advance- 
ment for  the  child  {f){i)  ',  because  a  father  is  under  an  obligation  of 
duty  and  conscience  to  provide  for  his  child  in  such  case.  And  if 
the  father  die  without  having  paid  all  the  purchase-money,  his 
personal  estate  must  pay  it  for  the  benefit  of  his  child  (§*). 

18.  Where,  by  the  custom  of  a  manor,  copyholds  are  granted 
for  lives  successive,  it  has  been  holden,  that  if  the  father  pay  the 
fine,  a  grant  to  childr'en,  as  nominees,  shall  not  be  an  advance- 
ment for  them,  but  a  trust  for  the  father  (h),  and  there  seems  some 
ground  to  support  this  distinction  ;  because  the  father  could  not 
have  taken  tlie  whole  estate  in  liis  own  name. 

19.  But  this  decision  has  been  over-ruled,  and  it  is  now  settled, 
that  such  a  purchase  is,  upon  the  general  rule,  an  advancement 
for  the  children,  and  not  a  trust  for  the  father  (i),  where  the  grant 
is  immediate  to  the  children,  or  even  to  the  father  for  tlieir  lives, 
if  they  can,  according  to  the  custom  of  the  manor,  take  at  law 
under  such  a  grant  (/<:)  :  nor  is  it  material  that  the  purchase  is  of  a 
reversion  expectant  upon  the  death  of  a  stranger  (/). 

20.  A  purchase  by  a  papist  incapable  of  purchasing,  in  llu 
name  of  a  protestant  son,  was  considered  a  stronger  case  for  an 
advancement  than  a  purchase  by  a  protestant  parent ;  because 
otherwise  a  constructive  trust  prohibited  by  statute  would  liave 
been  raised  (jn). 

21.  It  has  already  been  observed,  that  to  make  it  an  advance- 
ment, the  child  must  be  unadvanced  ;  but  an  advancement  in   part 

(c)  Beckford  v.  Beckford,  Lofft,  490 ;  way's   P.    C.    106.     See   Eedington   v. 

Fearne's  Bosthuma,  327  ;  Fonblaiiquc's  Kedington,  9th  July  1805,  printed  case 

n.  (1)  to  2  Trea.  E(i.  127,  2d  edit.  House  of  Lords. 

{)/)  Elliot  V.  Elliot,  2  Cha.  Ca.  231  ;         {h)  Dickenson  r.  Shaw,  cited  in  Dver 

and  see  Hep.  t.  Finch,  3-11.  v.  Dyer,  Watk.  Copyh.  216  ;  S.  C.  MS.; 

((')    Lamplugh    ?;.    Lamplugh,    1    P.  sec  Skeats  v.  Skeats,  2  You.  &  Coll.  C 

Wms.  112.  C.  9. 

(_/■)  Lady  Gorge's  case,  3  Cro.  550,         («)  Dyer  v.  Dyer,  ubi  sup.;  and  sec 

cited  ;  Lord  Grey  v.  Lady  Grey,  1  Cha.  Smft  v.  Davis,  8  East,  354,  n. 
Ca.    296  ;    2  Swanst.   594  ;  Mumma  v.         (k)    See   Bight   v.    Bawdcn,  3  East, 

Mumraa,  2  Vern.  19  ;    Shales  v.  Shales,  260;  Smartlc  ».  Benhallow,  LordBavm. 

2  Freem.  252  ;  1  E^i-  Ca.   Abr.  382,  pi.  994. 

9  ;  Anon.  2  Freem.  128,  pi.  151 ;  Tay-         (Z)  Finch  v.  Finch,  15  Voa.  jun.  43. 
lor  V.  Taylor,  1  Atk.   386.     See  Hill  v.         (in)  Bedington  v.  Kedington.  3  Bidg. 

Gomme,  1  Beav.  540.  B.  C.  106.     See  ex  parte  Houjhton,  17 

{ff)  Kedington  v.  B.edington,  3  Ridg-  Ves.  jun.  251  ;   10  Geo.  4. 

(1)  See  Page  p.-Page,  8  N.  Hamp.  187;  2  Story  Eq.  Jur.  ^^^1202,  \U203  ;  Par- 
tridge c.  Havens,  10  Paige,  618,  626;  Stanley  v.  Brannon,  6  Blaclcf.  194,  195; 
Dcnnison  o.  Goehring,  7  Barr,  180,  182  ;  Sidmouth  v.  Siduiouth,  2  Bcavan,  447- 
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is  not  mnterial  (n),  and  a  child  having  only  a  reversion  expectant 
upon  a  life-estate,  will  be  considered  as  unadvanced  (o)  ;  *and  even 
if  tlio  child  be  advanced,  yet  if  the  father  consider  him  unadvanced, 
that  will  be  sufficient  (p). 

22.  If  the  child  is  already  provided  for,  and  the  father  did  not 
consider  him  unadvanced  (q),  or  if  the  father  consider  the  child, 
from  the  first,  as  a  trustee  for  him,  he  will  be  held  to  be  so  (r)  (1)  ; 
but  the  proof  of  this  lies  on  the  side  of  the  person  wishing  to  de- 
feat the  child's  claim  ;  and  it  seems,  that  although  parol  evidence 
of  verbal  declaration  is  admissible  in  support  of  the  deed,  it  is 
inadmissible  to  create  a  trust  against  it  (s). 

23.  In  Swift  V.  Davis  (^),  where  a  father,  the  sole  purchaser  of 
an  estate  for  three  lives,  who  would  take  successive,  put  in  the  lives 
of  himself  and  his  two  sons  ;  and  at  the  same  court  obtained  a 
license  from  the  lord  to  himself  and  his  mother  (who  had  had  her 
widowhood  right  in  the  copyhold)  to  lease  for  seventy  years,  Lord 
Kenyon  laid  it  down,  that  in  such  a  case,  if  the  father  afterwards 
grant  a  lease  by  way  of  mortgage  pursuant  to  such  license  to  lease, 
and  there  be  a  custom  in  the  manor  for  the  first  taker  to  dispose 
of  the  estate  as  against  the  other  lives,  such  custom  may  so  far 
operate  as  to  divest  the  legal  estate  of  the  lives  in  reversion,  and 
give  it  to  the  lessee.  Or,  if  there  were  any  doubt  of  that,  or  if  the 
license  of  the  lord  might  be  construed  to  extend  only  to  the  first 
taker  of  the  new  copy  jointly  with  his  mother,  and  the  first  taker 
alone  executed  such  license  after  her  death,  yet  a  court  of  equity, 
even  if  the  surviving  life  (the  son)  succeeded  at  law  on  his  strict 
legal  title,  would  make  the  son,  the  surviving  life,  convey  to  his 
father's  lessee,  and  pay  all  the  costs  in  law  and  equity. 

24.  So  a  surrender  by  the  father  to  the  use  of  his  will  immedi- 
ately after  the  grant  makes  the  son  a  trustee  for  the  father  (ii). 

25.  Possession  by  the  father,  during  the  infancy  of  his  child  (x), 

()i)  See  Hep.  t.  Finch,  326.  Ileclin?;ton  v.  Redington,  3  Rids;.  P.  C. 

(0)  Lamplugh  v.  Lamplugh,  1  P.  106  ;  Finch  v.  Finch,  15  Ves.  jun.  43 ; 
Wins.  111.  Ivilpin  v.  Kilpin,  1  Myl.  &  Kee.  520. 

(  p)  Redington  v.  Redington,  tihi  siqj,  (i)  8  East,  354,  n. ;  see  Sidmouth  v. 

(q)  Elliot  V.  Elliot,  2  Cha.  Ca.  231.  Sidmouth,  2  Beav.  447. 

(r)  Woodman   v.  Morrell,  2   Freem.  (u)  Prankerd  v.  Prankord,  1  Sim.  & 

32  ;  Swift  V.  Davis,  8  East,  354,  n.     See  Stu.  1. 

Murlcss   V.    Franklin,    1    Swanst.     13;  (a;)  See  Finch,  340,  341;  Lamplugh 

Scawin  v.  Scawin,  1  You.  &  Coll.  C.  C.  v.  Lamplugh,  1  P.  Wms.  112;  Mumma 

65.  V.  Mumma,   2  Vern.   19  ;  Redington  v. 

(.v)  Shales  v.  Shales,   2  Freem.   252 ;  Redington,  3  Ridg.  P.  C.   106.     Note, 

Lamplugh   v.   Lamplugh,    1    P.  Wms.  the    case   of    the   Attorney-general    v. 

Ill;    Taylor   v.   Taylor,    1  Atk.   386;  Bagg,  Hard.  135,  turned  on  fraud. 

(1)  See  Jackson  v.  Matsdorf,  11  John.  91,  96. 
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will  not  be  deemed  subversive  of  the  child's  claim  ;  for  it  cannot 
be  supposed  the  parent  would  have  named  a  youth  as  a  trustee  ; 
and  therefore  his  taking  the  profits  must  be  intended  to  have  been 
done  by  him  as  guardian  to  the  son.  In  an  early  case  (?/),  indeed, 
*the  tender  years  of  the  child  was  considered  as  evidence  that  the 
father  did  not  purchase  for  his  benefit,  because  he  was  too  young 
to  need  an  advancement. 

26.  A  distinction  has  been  drawn  where  the  parent  has  taken 
the  profit  after  the  child's  coming  of  age,  and  when  of  discretion 
to  claim  his  right  (z)  ;  in  which  case,  it  is  said,  the  child  shall  be 
a  trustee  for  the  father.  But  this  cannot  be  depended  on.  It 
seldom  happens  that  the  father  gives  the  son  possession  during 
his  life  ;  and  yet,  as  the  Court  observed  in  the  case  of  Lord  Grey 
V.  Lady  Grey  (aj,  in  all  cases  whatsoever,  where  a  trust  shall  be 
between  the  father  and  son,  contrary  to  the  consideration  and 
operation  of  law,  the  same  ought  to  appear  upon  very  plain  and 
coherent  and  binding  evidence,  and  not  by  any  argument  or  in- 
ference from  the  father's  continuing  in  possession,  and  receiving 
the  profits,  which  sometimes  the  son  may  not  in  good  manners 
contradict,  especially  where  he  is  advanced  but  in  part. 

27.  So  the  circumstance  of  the  parent  laying  out  money  in  repairs 
and  improvements  will  not  make  the  child  a  trustee  (6). 

28.  A  declaration  of  trust  by  the  father,  subsequently  to  the  con- 
veyance, will  not  divest  the  gift  to  the  child  (c)  ;  and  therefore  a 
devise  by  hi;n  of  the  estate  will  be  inoperative  {(I). 

29.  It  is,  however,  quite  clear,  that  according  to  the  general  rule 
of  equity,  if  the  father  devise  to  another  the  estate  bought  in  the 
name  of  the  child,  and  make  other  ])rovision  for  the  child  by  his 
will,  he  would  at  this  day  be  put  to  his  election  ;  although  in  the 
early  case  of  Shales  v.  Shales  (e),  where  these  circumstances  oc- 
curred, the  child  was  not  put  to  his  election. 

30.  If  the  conveyance  of  the  fee  to  a  son  is  proved  to  be  for  a 
particular  purpose,  as  to  sever  a  joint-tenancy,  the  child  will  be  a 
trustee  for  the  father  (/). 

()/)  Sir  George  Bmion  v.  Stone,  Xcls.  Redington  v.  Kedington,  3  Ridg.  P.  C. 

Cha.  Kep.  68  ;  2Freein.  1G9.     See  King  106. 

V.  Denison,  1  Ves.  &  Bea.  160.  {d)  Mumma  v.  Mumma,  2  Vem.  19 ; 

(s)  Lloyd  V.  Read,    1  P.  Wms.  60S  ;  Dyer  v.  Dyer,  W^tk.    Coprh.   216  ;  S. 

and  see  Gilb.  Lex  Pr;T}toria,  271.  C.  MS  ;  Crabb  r.  Crabb,  1  Myl.  &  Kee. 

(a)  Rep.  t.  Fmch,  340.  511. 

(J3)  Shales  v.  Shales,  2  Freem.  2o2  ;  (e)  2  Freem.  252. 

Mumma  i'.  Mumma,  2  Yern.  19.  (/)  Baylis  «.  Newton,   2  Vern.   28; 

(c)  Woodman  t.  Morrcll,  2  Freem.  32  ;  and  see  Birch  v.  Blagrave,  Ambl.  264  ; 

Elliot  ('.  Elliot,  2  Cha.   Ca.  231.     See  Sir  Walter  Raleigh's  case,  Hard.  497, 


cited. 
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31.  A  purchase  by  a  father,  in  the  joint  names  of  himself  and 
son  will  be  considered  as  an  advancement  for  the  child  (1),  if  he  is 
unprovided  for  ;  and  consequently  equity  will  not  assist  to  defeat 
his  legal  claim  {g). 

32.  But  a  purchase  in  the  names  of  father  and  son,  as  joint- 
tenants,  has  not  been  considered  as  strong  a  case  for  an  advance- 
ment *as  it  formerly  was  ;  it  is  said,  that  it  does  not  answer  the 
purpose  of  an  advancement,  for  it  entitles  the  father  to  the  posses- 
sion of  the  whole  till  a  division,  and  to  a  moiety  absolutely  even 
after  a  division,  besides  the  father's  taking  a  chance  to  himself  of 
being  a  survivor  of  the  other  moiety  :  nay,  if  the  son  dies  during 
his  minority,  the  father  would  be  entitled  to  the  whole  by  virtue  of 
the  survivorship,  and  the  son  could  not  have  prevented  it  by  sever- 
ance, he  being  an  infant  (A).  And  accordingly,  in  a  case  (i)  where 
a  father  purchased  an  estate  in  the  names  of  himself  and  son,  and 
had  no  other  estate  to  which  a  judgment-creditor  could  resort,  the 
creditor  was  relieved  in  equity  against  the  survivorship  at  law  ; 
the  settlement  being  considered  as  voluntary  and  fraudulent  against 
creditors  (k)  (2). 

33.  But  there  does  not  appear  to  be  much  weight  in  the  reasons 
above  stated.  A  moiety  of  some  estates  may  be  a  much  better 
provision  than  the  entirety  of  others."  The  chance  of  survivorship 
which  the  father  takes  is  an  incident  to  the  tenancy,  and  extends 
equally  to  the  son,  who,  after  he  attains  his  majority,  may  sever 
the  joint -tenancy.  If  he  die  during  his  minority,  it  is  as  well  that 
the  estate  should  survive  to  the  father,  who  paid  the  purchase- 
money,  and  perhaps  took  the  conveyance  to  himself  and  son  as 
joint-tenants,  with  the  expre^5  view  of  advancing  him  only  in  the 
event  of  his  attaining  that  age  at  which  the  law  considers  a  man 
capable  of  managing  his  fortune.  During  the  son's  minority  and 
the  life  of  his  father,  upon  whom  should  he  be  dependent  if  not 

{g)  Scroope  v.  Scroope,  1  Clia.  Ca.  27 ;     au^l  see  Pole  c.  Pole,  1  Yes.  76. 
Crabb  v,  Crabb,  1  Mvl.  &  Kee.  511.  {i)  Stileman  i\  Ashdown,  2  Atk.  477. 

(A)  Per  Lord  HardVicke,  2  Atk.  480  ;         (/'•)  ^ce  13  Eliz.  c  o. 

(1)  To  the  extent  of  one  half  of  the  estate.  Thompson  v.  Thompson,  1  Yer- 
ger,  97,  99. 

(2)  See,  in  reference  to  the  convoyauue  being  a  fraud  upon  creditors,  where  the 
person,  who  makes  the  purchase  with  his  own  money  and  takes  a  deed  in  the 
name  of  his  wife  or  child,  is  indebted  at  the  time,  Newell  r.  Morfran,  2  Harr.  32.5, 
329;  Guthrie  i\  Gardner,  19  Wendell,  414;  Brown  r.  McDonald,  1  Hill  Ch. 
297  ;  Demaree  v.  DriskUl,  3  Blackf.  llo  ;  Doyle  v.  Sleeper,  1  Dana,  531  ;  Hunt 
«.  Booth,  1  Freeman,  215  ;  Bell  v.  Hallenback,  Wright,  751  ;  Lush  v.  Wilkinson. 
5  Sumner's  Yesey  jr.,  387,  notes  (a)  and  (b)  ;  Bodine  r.  Edwards.  10  Paige,  504  ; 
Brewster  v.  Power,  10  Paige,  563,  568  ;  Wait  i\  Day,  4  Denio,  439. 
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upon  his  own  parent  ?  If  the  father  die  during  \he  son's  minority^ 
the  estate  will  survive  to  him  ;  so  that,  perhaps,  it  is  impossible  to 
contend,  that  a  purchase  by  a  parent  in  the  name  of  himself  and 
child,  as  joint-tenants,  is  not  as  strong  a  case  for  an  advancement 
as  a  purchase  in  the  name  of  the  child  solely.  Fraud  is  of  course  9 
an  exception  to  every  rule. 

34.  A  purchase  in  the  name  of  a  child  solely,  or  jointly  with  the 
parent's  name,  is  not  however,  within  the  27  Eliz.  (I),  and  there- 
fore a  subsequent  purchaser,  although  bona  fide,  will  not  be  re- 
lieved against  it  (m). 

35.  But  such  a  purchase  fell  expressly  within  the  letter  of  the 
21st  of  James  1  (n),  if  the  father  was  a  trader  at  the  time  ;  and  his 
being  solvent  would  not  protect  the  purchase  (o).  But  if  the  pur- 
chase was  made  before  the  father  engaged  in  trade,  and  without 
*any  fraudulent  purpose  of  becoming  a  bankrupt,  it  would  have 
been  good,  although  the  father  afterwards  commenced  tradesman^ 
and  was  made  a  bankrupt  (p). 

36.  The  law  was  partially  altered  by  the  6  Geo.  4,  c.  16,  s.  73^ 
which  only  gives  to  the  creditors  the  benefit  of  the  purchase,  where 
the  bankrupt  is  at  the  time  insolvent  (1).  It  deserves  serio^is  consid- 
eration whether  the  law  should  not  be  restored. 

37.  If  the  father  be  dead,  a  purchase  by  the  grandfather,  in  the 
name  of  his  grandchild,  is  subject  to  the  same  rules  as  govern  a 
purchase  by  a  father  in  the  name  of  his  child  ;  for  on  the  death  of 
the  father,  the  grandchild  is  under  the  protection  of  the  grandfather 
(^)  (2),  but  in  Lloyd  v.  Read  (r)  this  distinction  does  not  seem  to 
have  been  attended  to.  The  case,  however,  depended  upon  its 
own  peculiar  circumstances. 

38.  So  a  purchase  by  a  husband  in  the  name  of  his  wife  is  also 
deemed  an    advancement  and   provision   for  her   (s)  (3).     But  if  a 

(?)  C.  4.  (p)   Crisp  V.   Pratt,    Cro.   Car.  548; 

(m)  Lady  Gorge's  case,  3  Cro.   550,  Lilly  v.  Osborn,  3  P.  Wms.  298  ;    and 

cited.          "  see  8  Ves.  jun,  200,  204. 

(n)  C.  15,  s.  5.     See  Walker  v.  Bur-  (5)  Ehra'nd  u.' Dancer,  2  Cha.  Ca.  26, 

rows,  1  Atk.  93.  (r)  1  P.  Wms.  60S. 

(0)  Fryer  v.  Flood,  1  Bro.  C.  C.  160  ;  (s)  Kingdome  v.  Bridges,  Back  !?. 
Glaister  v.  Hewer,  8  Ves.  jun,  195.  Andrews,  2  Vern.  67,  120. 

(1)  See  ante,  916,  in  note. 

(2)  The  same  rule  holds  in  reference  to  one  towards  whom  the  party  stands; 
in  loco  parentis ;  as,  a  nephew  who  has  lived  with  the  imcle  as  a  member  of  his 
family.     Jackson  r.  Feller,  2  Wendell,  465,  469. 

(3)  Guthrie  v.  Gardner,  19  Wendell,  414  ;  Jencks  ».  Alexander,  11  Paige,  619. 
A  pvirchase  of  lands  by  a  husband  with  his  wile's  money,  in  the  name  of  the  hus- 
band, is  deemed  to  be  in  trust  for  her.  Meth.  Epis.  Church  v.  Jaques,  1  John.  Ch. 
450.     See  (jlaister  v.  Hewer,  8  Sumner's  Yesey  jr.,  195  a. 
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purchase  in  the  name  of  wife  or  child  be  after  marriage,  and  volun- 
tary, it  may  perhaps  be  fraudulent  as  against  creditors  (t),  in  like 
manner  as  if  the  settlement  was  of  property  actually  vested  in  the 
husband,  in  even  which  case  it  seems  that  the  husband  must  be  prov- 
ed to  have  been  indebted  at  the  time  of  the  settlement  to  the  extent 
of  insolvency,  in  order  to  affect  the  settlement  (n).  It  has,  how- 
ever, been  strenuously  argued,  that  a  purchase  is  not  within  the 
operation  of  the  statute  of  13  Eliz.  ;  for,  as  the  purchaser  may  give 
the  money  to  the  object  of  his  bounty  to  purchase  the  estate  for 
himself,  he  may  by  the  same  reason  direct  a  conveyance  to  be  made 
to  him  ;  and  this  seems  to  be  the  better  opinion,  where  the  case  is 
clear  of  actual  fraud  (r)  (1). 

39.  A  purchase  by  a  trader  in  the  name  of  his  wife  seems  sub- 
ject to  the  same  rules  as  a  purchase  by  a  trader  in  the  name  of 
his  child  (y).  But  a  purchase  by  a  trader  of  the  land-tax  on  his 
wife's  estate,  for  her  benefit  (2;),  or  of  an  enfranchisement  of  his 
wife's  copyhold  estate,  or  money  laid  out  by  him  in  building  on  her 
estate,  being  mere  voluntary  expenditure,  cannot  be  made  a  ground 
*of  charge  against  her  or  her  estate  by  his  creditors,  although  he 
was  insolvent  at  the  time  (a). 

40.  On  this  subject  it  remains  only  to  remark,  that  Lord  Chief 
Baron  Gilbert  observes  (b),  that  a  difference  is  taken  between  a 
purchase  in  the  name  of  a  son  and  of  a  daughter ;  for  though  sons 
are  often  provided  for  by  settlement  of  lands,  yet  daughters  seldom 
are,  therefore  the  presumption  is  not  so  strong.  The  learned  author 
does  not,  however,  refer  to  any  case  in  support  of  his  position  ;  and 
in  Lady  Gorge's  case  she  appears  to  have  enjoyed  an  estate  pur- 
chased by  her  father,  the  Earl  of  Lincoln,  in  her  name  (c).  Lideed, 
admitting  the  general  rule,  as  to  providing  for  daughters  by  settle- 
ment of  lands,  where  there  is  a  son ;  yet,  in  the  case  under  considera- 
tion, the  purchase  itself  is  strong  evidence  of  the  intent,  more  es- 
pecially as  a  woman  is  an  unfit  trustee  of  a  real  estate. 

(t)  Christ's    Hospital    v.   Budgin,    2  195;  9  Ves.  jun.  12  ;  11  Ves.  jun.  377; 

Verii.  683..  Ryland  v.  Smith,  1  Myl.  &  Cra.  53. 

(u)  See  Lush  Z7.    Wilkinson,    5  Ves.  (c;)  Burrough's  case,  17  Ves.  jun.  267, 

jun.  384.  cited. 

(x)  See  Fletcher  v.  Sidley,   2  Vern.  («)  Campion  v.  Cotton,   17  Ves.  jun. 

490  ;  Proctor  v.  Warren,  Sel.  Cha.  Ca.  263.        * 

78  ;  and  8  Ves.  jun.  199.  (b)  Lex  Prastoria,  272. 

(y)  See  Glaister  ».  Hewer,  8  Ves.  jun.  (c)  Lady   Gorge's  case,    3    Cro.  550, 

cited. 

(1)  See  the  cases  cited    in   note  (1)  to   ante,   916;  Jencks   v.  Alexander,  11 
Paige,  619. 

[*918J 


404 


OF    PURCHASES    WITH    TRTJST-MONET, 


SECTION  III. 


OF    PURCHASES    WITH    TRUST-MONET. 


1.  Purchase  ly  trustee  or  executor  isith 

assets  in  his  oimi  name, 

2.  Requisite  proof, 

3.  If  bound  to  invest  in  land,  presumj)- 

tion  accordingly. 


4.  Purchase  by   executor   of    mortgage i 

of  equity  of  redemption. 

5.  Trustee    claiming    the    money,   pre- 

sumption excluded. 

6.  Covenant    to  settle   personal    estate, 

and  purchase  of  real  estate. 


1.  If  a  trustee,  or  executor,  purchase  estates  with  his  trust-money 
or  assets,  and  take  the  conveyance  in  his  own  name,  without  the 
trust  appearing  on  the  face  of  the  deeds,  the  estates  will  not  he 
iiahle  to  the  trusts,  although  he  die  insolvent,  unless  the  appli- 
cation of  the  purchase-money  can  be  clearly  proved.  And  the 
same  principle  applies  to  a  purchase  by  a  husband  with  trust- 
money  belonging  to  his  wife,  of  which  he  may  have  obtained  pos- 
session from  the -trustee,  whether  with  or  without  the  wife's  consent; 
*or  to  a  purchase  by  an  agent  or  steward  with  monies  remitted  to 
him  by  his  principal  (a). 

2.  In  the  old  cases  (6)  courts  of  equity  were  much  more  strict  in 
the  proof  they  admitted  of  the  application  of  the  money  than  they 
now  are  ;  but  it  was  always  very  clear,  that  upon  sufficient  proof 
of  the  trust-money  having  been  laid  out  in  the  purchase  of  the  es- 
tate, a  trust  would  result  and  be  decreed  accordingly  (c)  (1).  Parol 


(a)  Bennet  v.  Mayhew,  1  Bro.  C.  C. 
232  ;  2  Bro.  C.  C.  287,  cited ;  Deg  v. 
Deg,  2  P.  Wms.  414. 

(6)  Kirk  v.  Webb,  Prec.  Cha.  84  ; 
Heron  v.  Heron,  Prec.  'Cha.  163  ;  Hal- 
cot  V.  Mareant,  Prec.  Cha.  168  ;  Ken- 
dar  V.   Milward,    2    Vern.    440*;    Prec. 


Cha.  171.     See  Cox  v.  Bateman,  2  Ves. 
19. 

(c)  Anon.  Sel.  Cha.  Ca.  57  ;  Lane  v. 
Dighton,  Ambl.  409  ;  Balgnej'  v.  Ham- 
ilton, cited  ibid. ;  llyall  v.  Ryall,  1  Atk. 
■39  ;  Ambl.  413  ;  and  see  Earl  of  Plym- 
outh v.  Hickman,  2  Vern.  167. 


(1)  2  Story  Eq.  Jur.  ^1210,  ^260;  Boyd  v.  M'Lean,  1  John.  Ch.  582,  587, 
588  ;  Murray  v.  Lilburn,  2  John.  Ch,  442,  443  ;  Fonbl.  Eq.  B.  2,  ch.  5,  ^\.  Free- 
man V.  Kelly,  1  Hoffman,  90,  94 ;  Smith  v.  Burnham,  3  Sumner,  462,  Per  Story 
J.  ;  Phillips  V.  Cramond,  2  Wash.  C.  C.  441,  445  ;  Turner  v.  Petigrew,  6  Hum- 
phreys, 439  ;  Harrisbui-g  Bank  v.  Tyler,  3  Watts  &  Serg.  378  ;  4  Kent,  (6th  ed.) 
306  ;  Porter  v.  Bank  of  Rutland,  19  Vermont,  410. 
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evidence  is,  in  these  cases,  admissible  either  in  the  hfe-time,  or  after 
the  decease  of  the  trustee  :  but  unless  there  are  corroborating  cir- 
cumstances, as  a  writing  under  the  trustee's  hand,  stating  the  appli- 
cation of  the  money,  or  the  inability  of  the  trustee  to  make  the  pur- 
chase with  other  funds  (c?),  mere  parol  evidence  of  declaration  sup- 
posed to  be  made  by  the  purchaser  will  be  received  with  great 
caution  (1), 

3.  Where  a  trustee  or  agent  is  bound  by  the  trust  to  lay  out 
the  money  in  land,  if  he  lay  it  out  accordingly,  it  will  be  presumed 
to  have  been  done  in  execution  of  the  trust  (e). 

4.  And  where  an  executor  of  a  mortgagee  for  a  term  of  years 
purchased  the  equity  of  redemption  in  fee  for  a  small  sum  in  his 
own  name,  and  for  his  own  benefit,  he  was  held  to  be  a  trustee  of 
the  fee  for  the  benefit  of  his  testator's  estate  (/)• 

5.  But  if  a  trustee  has  considered  himself  entitled  to  the  trust- 
money  for  his  own  benefit,  no  presumption  can  be  raised  in  oppo- 
sition to  this  fact,  that  he  intended  any  lands  he  may  have  bought 
with  the  trust-money  to  be  subject  to  the  trust  (o-). 

6.  Here  we  may  introduce  a  case,  where  a  man,  on  his  marriage, 
contracted  to  assure  all  such  personal  estate  as  he  should,  during 
the  joint  lives  of  him  and  his  wife,  be  possessed  of,  upon  certain 
trusts.  He  purchased  a  real  estate,  for  which  he  paid  partly  out 
of  his  own  monies,  and  partly  out  of  monies  borrowed  on  his  per- 
sonal security.  It  was  insisted,  that  the  real  estate  was  bound  by 
the  trusts :  but  Lord  Eldon  determined,  that  it  belonged  to  the 
*heir,  but  charged  for  the  benefit  of  the  persons  claiming  under  the 
trust,  with  the  purchase-money  paid  by  the  husband  out  of  his 
own  funds  and  lasting  improvements  on  the  estate  ;  and  also  with 
the  money  borrowed,  which  he  in  his  life-time  paid  off  out  of  his 
personal  estate,  and  the  estate  was  held  the  primary  fund  for  pay- 
ment of  the  money  borrowed.  In  this  case  it  will  be  seen  that  the 
application  of  the  settled  fund  was  clearly  traced,  for  all  the  hus- 
band's personal  estate  was  bound  by  the  settlement ;  and  the  only 

(rf)  See  Lencli  v.  Lench,  10  Yes.  jun.  (/)  Fosbrooke   v.  Balgiiy,    1  Myl.  & 

511 ;  Wilson  v.  Foreman,  2  Dick.  593,  Kee.   226  ;  the  marginal  abstract   does 

as  corrected  by  the  Master  of  the  Rolls,  not  appear  to  be  correct. 

10  A'^es.  jun.  519  ;  and  see  Anon.   Sel.  {;;)  Perry  t;.  Phelips,  4  Yes.  Jun.  lOS  ; 

Cha.  Ca.  57.  17  Yes.  jun.  173;  and  see  Cox  v.  Pax- 

(e)  See  the  cases  in  Sect.    4,  infra;  ton,  17  Yes.  jun.  329  ;  Savage  y.  Carrol, 

and   see   Manningford  v.    Toleman,    1  1  Eall  &  Beattv,  265. 
CoU.  670. 

(1)  See  Perry  v.  Phelips,  1  Sumner's  Yesey  jr.,  250,  in  note  (0),  of  Mr.  Hov- 
enden. 
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question  was,  whether  the  cestui  que  trust  should  have  the  estate, 
or  the  trust-fund  laid  out  in  the  purchase  of  it  (A). 

(Ji)  Lewis  V.  Madocks,    8    Ves.   jun.     Davies,  18  Ves.  499  ;  Neasom  v.  f!lark- 
150  ;  17  Ves.  jun.  48.     See  Denton  v.     son,  4  Hare,  97. 


SECTION   IV. 


OF    THE    PERFORMANCE    OF    A    COVENANT    TO    PURCHASE     AND 
SETTLE    AN    ESTATE. 


1.  Purchase  hy  person  who  has  agreed 

to    purchase   and    settle    lands,    a 
perfortnance ; 

2.  Although  purchase  onhj  partial ; 

3.  Or  trustees  were  to  buy  ; 

4.  Or  consent  required. 


G.    Where  descended  lands  go  in  poiform- 

ance  of  covenant. 
7.    What  estates  loill  satisfy  the  covenant. 
9.    Value  how  to  be  taken. 

10.  Where  covenant  is  a  lien. 

11.  Where  a  covenant  to  settle  is  confined 

to  an  existing  contract  to  purchase. 


1.  Where  a  man  covenants  to  purchase  and  settle,  or,  having 
no  real  estate,  to  convey  and  settle  lands,  and  afterwards  accord- 
ingly purchases  lands  of  equal  or  greater  value,  but  neglects  to 
settle  them,  they  will  be  held  to  have  been  purchased  with  an 
intent  to  perform  the  covenant,  and  will  accordingly  go  in  per- 
formance of  it  (a),  and  the  heir  must  give  up  the  estate,  althougli 
he  is  not  the  person  entitled  to  the  benefit  of  the  covenant  (h). 

2.  It  is  even  a  general  rule  in  equity,  that  where  a  man  cove- 
nants to  do  an  act,  and  he  does  that  which  may  yro  tanio  be 
^converted  to  a  completion  of  the  covenant,  he  shall  be  presumed 
to  have  done  it  with  such  intention  (c)  (1).  Therefore,  where  the 
covenantor  has  purchased  lands,  but  not  of  sufficient  amount  to 
wholly    perform  the   covenant,  yet  they  shall  go  in    performance  of 

{a)  Wilcocks   v.    AVilcocks,    2    Vern.  {b)  Garthshore  v.  Chalie,  10  A'es.  jun. 

558  ;  Deacon  v.  Smith,  3  Atk.  323  ;  see  9. 

and  consider   Welloslev  r.  Wellesley,  4  (c)  See  Sowden  v.  Sowden,  Cox's  n, 

Myl.  &  Cra.  561.           "  3  P.  Wins.  228. 

(1)  See  2  Story  Eq.  Jur.  ^^210. 
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it  as  far  as  they  will  extend  (f/).  It  may  not  be  possible  to  lay 
out  all  the  money  in  one  purchase  ;  but  that  is  not  a  sufficient 
reason  why  the  estates  actually  purchased  should  descend  to  the 
heir  at  law  for  his  own  benefit,  to  the  entire  ruin,  perhaps,  of  the 
rest  of  the  family. 

3.  The  like  principle  has  been  extended  to  a  case  where  the 
covenantor  was  to  pay  the  money  to  trustees,  to  be  by  them  laid 
out  in  the  purchase  of  estates  (e). 

4.  It  is  not  material  in  these  cases,  that  the  purchase  was  to  be 
made  with  the  consent  of  persons  whose  consent  was  never  even 
appHed  for  (f),  or  within  a  limited  time,  and  the  purchase  was  not 
made  till  after  the  expiration  of  the  time  appointed  (g).  Nor  is  it 
important  that  there  was  a  subsisting  mortgage  on  the  estate,  upon 
which  the  covenantor  took  up  money  from  another  person  in  order 
to  enable  him  to  complete  the  purchase  (/«).  And  it  will  not  vary 
the  case,  that  the  covenantor  had  an  option  to  settle  a  rentcharge 
instead  of  the  lands  themselves,  unless  he  have  shown  an  intention 
to  avail  himself  of  his  right  to  elect  (i). 

5.  The  rule  applies  equally  where  a  man  is  under  an  obligation 
to  lay  out  money  in  land,  although  not  bound  by  covenant  or 
agreement,  as  where  he  is  directed  by  an  Act  of  Parliament  to  make 
tlie  investment  {k). 

6.  But  where  a  clear  intent  appears  to  lay  out  the  entire  sum  in 
the  future  purchase  of  lands,  estates  of  which  the  covenantor  was 
seised  at  the  time  of  the  covenant,  and  which  he  permitted  to 
descend,  cannot  go  in  performance  of  the  agreement,  because  such 
clearly  could  not  have  been  his  intention  (/). 

7.  And  to  enure  as  a  performance,  the  property  purchased  must 
be  such  as  will  answer  the  intent  of  the  settlement  (m).  Therefore, 
under  a  covenant  to  purchase  fee-simple  lands  in  possession,  estates 
*in  reversion,  expectant  upon  lives  will  not  go  in  performance  (/?,), 
unless,  perha|)s,  they   fall   into  possession    in    the  covenantor's   life- 

(d)  I-echmere  v.  Earl  ot'  Carlisle,  3  P.         (,«7)  S.  C. ;  and  see  3  Atk.  329. 
Wms   211 ;  For.  80;  MS.  App.  No.  22,         (k)  Deacon  v.  Smith,  3  Atk.  323. 
a  fuller  note  of  this  part  of  Lord  Tal-         (*)  S.  C. 

hat's  judgment ;  Whorwood  v.   "Whor-  (7^)  Tubbs  v.  Broadwood,  2  Iluss.  & 

wood,  1  Ves.  540 ;  Sowden  v.  Sowdcn,  Mvl.  -187. 

3  P.  Wms.  228,  n.  ;   1  Pro.   C.  C.    .582.  \l)  Lechmere  v.  Earl  of  Carlisle,  For. 

See  i  Ves.  jun.  116,   117;  10  Ves.  jun.  80,  et  ubl  sup.     See  Davys  v.  Howard, 

!•,  .516;  Gardner   v.    Lord   ToAvnshend,  5  Pro.  P.  C.  .5.52. 

Uoop.  .^Ol.  (??(,)  See  Lewes  v.  Hill,  1  Ves.  274. 

(e)  Sowden  v.  Sowden,  1  Pro.  C.  C.  («,)  Lechmere  c.  Earl  of  Carlisle,  3  P. 
582.     [Perkins's  ed.  notes.]  Wms.  211;  Deacon   v.   Smith,    3  Atk. 

(,/■)  Lechmere  r.  Earl  of  Carlisle,  nbi  .323  ;  Whorwood  v.  Whorwood,  1  Ves. 
sup.  540. 
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time  ;  neither  will  leaseholds  for  lives,  nor  terms  of  years,  evei> 
with  covenants  to  purchase  the  fee,  go  in  performance,  as  they  can- 
not descend  to  the  heir  (o). 

8.  So  a  moiety  of  a  house  would  not  be  considered  a  kind  of 
property  within  a  covenant  to  purchase  lands  of  inheritance  :  nor 
would  lands,  having  a  different  descent,  as  borough-English  lands, 
which  descend  to  the  youngest  son,  instead  of  lands  descendible  to 
the  eldest  son,  according  to  the  course  of  the  common  law  (p). 
Neither  will  copyhold  estates  go  in  part  performance  of  a  covenant 
to  purchase  freehold  lands,  where  the  nature  of  the  tenure  would 
prevent  compliance  with  the  terms  of  the  settlement,  as  where  the 
estate  is  to  be  settled  on  one  for  life  without  impeachment  of 
waste  (rf).  But  where  this  circumstance  does  not  occur,  copyhold 
estates  may,  it  should  seem,  go  in  part  performance  of  a  covenant 
to  purchase  real  estates  (r),  although  Lord  Hardwicke  seems  to 
have  doubted  whether  copyhold  lands  could  go  in  performance,  as 
they  are  liable  to  different  tenures  and  to  forfeiture  (s). 

9.  Where  the  purchase  was  made  bona  fide  with  an  intent  to 
perform  the  covenant,  the  lands  must,  it  is  conceived,  in  most  cases 
be  taken  at  the  price  for  them  {t),  or  at  least  at  their  value  at 
that  time.  This  construction,  however,  is  not  made  to  the  pre- 
judice of  purchasers,  for  if  the  covenantor  sell  the  estates,  it  will 
be  evidence  of  his  intention  that  they  should  not  be  bound  by  the 
settlement,  and  therefore  they  could  not  be  followed  in  the  hands 
of  the  purchaser  (m).  But  it  is  no  objection  in  these  cases  that  the 
arrangement  will  affect  specialty  creditors,  for  it  is  in  the  power  of 
the  owner  of  the  estate  to  prefer  one  specialty  creditor  to  another, 
because  none  of  them  have  any  specific  lien  on  the  lands  (x). 

1 0.  It  may  be  considered  as  a  general  rule,  although  it  may  not 
hold  universally  true,  that  a  covenant  to  convey  and  settle  lands, 
will  not  be  a  specific  lien  on  the  lands  of  the  covenantor,  but  the 
covenantee  will  be  a  creditor  by  specialty.  In  one  case,  where  a 
man  gave  a  bond,  before  marriage,  to  convey  sufHcient  freehold  or 
copyhold  estates,  to  raise  600/.  per  annum,  for  his  intended  wife, 
*in  bar  of  dower,  she  was  decreed  to  be  a  creditor,  by  specialty  of 
her   husband,  and    to    be   entitled    to    be    paid    the    arrears  o(  her 

(o)  Lechmere  v.  Earl  of  Carlisle,  ubi  («)  "SVhorwood  v.  Whorwoocl,   1  Yes. 

sup.       -  5-10. 

(/))  Pennill  v.  Ilallett,  Ambl.  lOG.  (t)  Lechmere  v.  Earl  of  Carlisle,  For. 

(i?)  S.  C.  80.     See  and  consider  rennill  c.  Hallctt, 

(/•)  Wilksr.  Wilks,  5  Vin.   Abr.  293,  Ambl.  106. 

fol.  39.     Note,  the  covenant  was  gen-  (j<)  Smith  v.  Deacon,  3  Atk.  323. 

erally  to  purchase  lands.  (x)  S.  C. 
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annuity  out  of  his  personal  estate,  in  a  course  of  administration  ; 
and  if  the  same  should  not  he  sufficient,  then  out  of  the  real  estates 
of  which  he  died  seised  in  fee-simple,  and  if  those  should  not  be 
sufficient,  then  out  of  the  real  estates  in  settlement  of  which  he  was 
tenant  in  tail,  provided  such  deficiencies  did  not  exceed  the  amount 
of  the  dower  which  she  would  have  been  entitled  to  thereout,  in  case 
she  had  not  accepted  the  annuity  for  her  life,  as  aforesaid  (y). 
Lord  Thurlow,  in  a  subsequent  stage  of  the  cause,  said,  that  the 
Court  iiad  charged  the  real,  in  aid  of  the  personal,  by  a  very  subtle 
equity,  because,  if  she  had  not  made  a  contract  of  forbearance  of 
dower,  the  entailed  estate  would  have  been  liable  to  her  dower. 

11.  A  man  may  of  course  covenant  to  settle  an  estate  if  the 
person  with  whom  he  has  contracted  for  it  can  make  a  good  title 
to  it,  limiting  his  responsibility  to  that  contract,  and  reserving  to 
himself,  if  a  title  cannot  be  made,  the  right  to  buy  the  estate  from 
any  other  person  for  his  own  benefit  ;  and  a  purchase  under  that 
reservation  w^ill  not  give  any  right,  either  at  law  or  in  equity,  to 
the  persons  claiming  under  the  settlement  (r). 

(y)  Forster  v.  Forster,  3d  Feb.  1787,     now  the  operation  of  tlie  3  &  4  Will.  4, 
MS.     See  3  Bro.  C.  C.    490.     Consider     c.  105,  siqora,  c.  11,  s.  1. 

(c)  Doe  V.  Rowe,  4  Bing.  N.  C.  737. 
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OF    THE    PROTECTION     AND    RELIEF     AFFORDED    TO    PURCHASERS    BY 

STATUTES. 


OF  FRAUDULENT  AND  VOLUNTARY  SETTLEMENTS,  AND  SETTLEMENTS 
WITH  POWERS  OF  REVOCATION. 


2.  27  Eliz.  c.  4  :  fraudulent  conveyances 

void  against  purchaser. 

3.  Bonajide  conveyances  preserved. 

4.  Conveyance  with  powef  of  revocation 

in  grantor  void  ayainst  purchaser. 

5.  Act  extends  to  copyholds  :  mortgagee 

a  x>urcliaser. 

6.  Adequacy   of  jiurchascr's    considera- 

tion. 

7.  Purchaser  must  buy  an  existing  in- 

terest. 

8.  Fraudulent  conveyances  void   tJiough 

not  made  by  the  vendor. 
0.  BurreU's  case, 

10.  Clerk  v.  Rutland. 

11,  12.   The  proposition  considered. 

13.  Purchaser   under    second    voluntary 

grantee  preferred  to  first  voluntary 
grantee. 

14.  Conveyances  to  the  King. 

15.  Notice  to  purchaser  immaterial. 

16.  Conveyance  for  payment  of  debts. 
18.  Voluntary  settlemetits  are  void  against 

purchaser. 
20.  Deposit  of  deeds. 

22.  Conveyance  to  wife  or  children  volun- 

tary. 

23.  Purchase    in  name  of  wife  or  child 

binding. 

24.  Settlement  prior  to  marriage  not  volun- 

tary. 

25.  Marriage  consideration  runs  through 

the  settl^merU. 
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26.  Whether  marriage  consideratio7i  ex- 

tends to   collaterals :  cases  consid- 
ered. 

27.  Clayton  v.  Lord  Wilton- 

29.  Johnson  \.  Legard,   against   collater- 

als. 

30.  Remainders  to  collaterals  not  support- 

ed though  settlor  tenant  in  tail. 

31.  Resettlement  by  ticq,  on  the  survivor. 

32.  Settletnent    supported    by    additional 

portion,  &c. 

33.  Or  by  wife's  concurrenee  in  destroying 

another  settlement. 

34.  Release  of  dower. 

35.  Separation  with  deed  of  indemnity. 

36.  Settlement  of  personal  estate  bindiny. 

37.  Stranger  not  aided  in  equity. 

38.  Voluntary  settlement  good  by  matter 

ex  post  facto. 

39.  Applied  to  equitable  rights. 

40.  Marriage  upon  the  faith  of  voluntary 

settlement. 

42.  Voluntary  settlement  under  direction 

of  Court. 

43.  Settlement  for  valuable  consideration 

apparently  voluntary. 

44.  Lord  Hardicicke's  opinion  on  Ferrars 

V.  Cherry. 

45.  Contract  to  sell  by  voluntary  settlor 

enforced  for  purchaser. 

46.  47.    Vendor  cannot  enforce  the  agree- 

ment. 
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48.  Johnson    v.    Legard:     creditors     of 

vendor  cannot  enforce  it. 

49.  Suit  to  enforce  voluntary  settlement: 

sale  by  settlor. 
oO.  Powers  of  revocation:  partial 'poicer. 
51.  Power  with  colorable  conditions. 
o2.  Bindiuy  poicers. 


*o3.  Settlement  with  poicer  void  although 
made  for  valuable  consideration. 

54.  Futxire  power,  and  sale  before  the  day. 

00.  Extinguishment  of  power  inoperative. 

56.  Effect  of  purchaser  taking  his  title 
under  the  poicer. 


1.  In  the  former  chapters  an  attempt  has  been  made  to  trace  the 
purchase  from  its  inception  by  contract,  to  its  completion  by  con- 
veyance ;  the  subjects  which  may  be  said  to  arise  out  of  the  con- 
veyance have  been  considered  ;  and  it  has  been  inquired  who  are 

.incapable  of  purchasing  estates.  Let  us  now  suppose  the  purchase 
to  be  completed,  and  proceed  to  inquire  to  what  protection  and 
relief  purchasers  are  entitled.  The  protection  and  relief  afforded 
to  purchasers  appear  to  arise  either  from  positive  statutes,  or  from 
the  rules  of  equity.  The  common  law  hath,  indeed,  done  all  which, 
from  its  peculiar  nature,  it  can  do  in  support  of  the  claims  of 
bona  fide  purchasers  ;  for  we  are  told,  that  the  maxims  of  the  com- 
mon law,  which  refer  to  descents,  discontinuances,  non-claims,  and 
to  collatteral  warranties,  are  only  the  wise  arts  and  intentions  of  the 
law  to  protect  the  possession,  and  strengthen  the  rights  of  pur- 
chasers (a).  Lord  Mansfield  indeed  held,  that  in  every  case  be- 
tween purchasers  for  valuable  consideration,  a  court  of  equity  must 

follow  and  noilead  the  law.  And  the  rules  of  equity  were,  in  his 
time,  pretty  generally  adopted  in  the  courts  of  law  (6).  It  could 
not  long  escape  observation,  that  from  the  peculiar  constitution  of 
this  country,  the  rules  of  law  and  equity  ought  ever  to  continue 
distinct ;  and  accordingly  all  the  great  Judges  who  have  suc- 
ceeded Lord  Mansfield  have  determined  that  the  legal  estate  must 
prevail  at  law  (c)  (1).  We  need,  therefore,  only  consider,  first,  the 
statutes  which  have  been  passed  for  the  protection  or  relief  of  pur- 
chasers :  and,  secondly,  the  rules  of  equity  in  favor  of  purchasers. 

(a)  Finch,  104.     See   Bac.    on   Uses,  practice  did  not   escape   the  inquiring 

36.     They  are  now   mostly  altered  by  eye  of  Junius  ;  see  vol.  2,  41,  384. 

thelate  statutes.                                        '  '  (c)  See  5  East,  138  ;  6  Yes.  jun.  174  ; 

(6)  Keech  v.  Hall,  Dougi.  22  ;  Weak-  3  Bos.  &  PuU.  162  ;  and  1  Scho.  &  Let", 

ley    V.    Bucknell,    Cowp.    473.     This  66  ;  Doe  v.  Morris,  1  Taunt.  52. 

(1)  Raymond  v.  Holden,  2  Gushing,  264,  268.  "By  the  common  law,  fraudu- 
lent conveyances  could  only  be  avoided  by  him  who  had  the  prior  right  or  title." 
Per  Hubbard,  J.,  in  Penniman  t:.  Cole,  8  Metcalf,  499.  See  Doyle  v.  Sleeper,  1 
Dana,  531,  533  ;  O'Daniel  v.  Crawford,  4  Devereux,  197  ;  Avervr. "Street,  6  Watts, 
247. 
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2.  First,  then.  By  27  Eliz.  c.  4  (d)  (1),  it  is  enacted,  that  all 
conveyances,  grants,  &,c.  out  of  any  lands,  tenements,  or  other  hered- 
itaments, to  be  had  or  made  fo?'  the  intent  and  of  purpose  to  de- 
fraud aud  deceive  such  persons  as  shall  purchase  the  same  lands, 
tenements,  or  other  hereditaments,  so  formerly  conveyed,  granted, 
&;c.  or  any  rent,  profit,  or  commodity,  in  or  out  of  the  same,  shall 
be  deemed  and  taken  only  as  against  such  persons  and  their 
representatives  as  should  so  purchase  for  money  or  other  good  con- 
sideration, *the  same  lands,  tenements,  or  other  hereditaments,  or 
any  rents,  profits,  or  commodity  in  or  out  of  the  same,  to  be  utterly 
void. 

3.  But  it  is  provided,  that  the  act  shall  not  extend  to  make  void 
any  conveyance,  he.  to  be  made  for  good  consideration,  and  bona 
fide,  to  any  person. 

4.  And  it  is  also  enacted,  that  if  any  person  shall  make  any  con- 
veyance, &;c.  of  any  lands,  tenements,  or  hereditaments,  with  any 
clause  of  revocation  or  alteration  at  his  pleasure  of  such  con- 
veyance, &.C.,  and  shall  afterwards  sell  the  same  to  any  person  or 
persons  for  money  or  other  good  consideration  paid  or  given  (the 
said  first  conveyance,  &tc.  not  being  revoked  according  to  the 
power  reserved  by  the  said  secret  conveyance,  &c.),  then  the  said 
first  conveyance,  8ic,  as  touching  the  lands,  tenements,  and  hered- 
itaments so  after  sold,  against  the  vendees,  &c.,  shall  be  deemed 
and  be  void,  and  of  none  effect ;  provided  that  no  bona  fide  mort- 
gage should  be  affected  by  the  act. 

{d)  Made  perpetual  by  39  Eliz.  18,  s.  3. 

(1)  This  statute  against  voluntary  or  fraudulent  convej^ances,  being  made  be- 
fore the  settlement  of  this  countrj',  and  being  in  affirmance  of  the  rules  and  princi- 
ples of  the  common  law,  (Cowper,  434  ;  Bean  v.  Smith,  2  Mason,  276,)  may  be 
considered  as  a  part  of  the  common  law  which  accompanied  the  emigration  of 
our  ancestors.  It  has  been  re-enacted  in  many  of  the  states  with  very  little  va- 
riation. 4  Kent,  (6th  ed.),  462,  463.  See  Cathcart  v.  Kobinson,  5  Peters,  S.  C. 
280.  The  object  of  that  statute  was,  to  give  full  protection  to  subsequent  pur- 
chasers from  the  grantor,  against  mere  volunteers  under  prior  conveyances.  1 
Story  Eq.  Jur.  iH25.  The  statute  of  13  Eliz.  Ch.  5,  against  fraudulent  convey- 
ances to  defeat  or  delay  creditors,  is  very  intimately  connected  in  many  of  the 
rules  and  principles  of  its  construction,  with  that  of  27  Eliz.  Ch.  4.  For  a  full 
discussion  of  the  law  relating  to  this  act  of  13  Eliz.  and  an  extensive  citation  of 
the  cases  relating  to  it,  see  Reade  v.  Livingston,  3  John.  Ch.  481 ;  2  Kent,  (6th 
ed.)  440,  et  seq. ;  1  Story,  Eq.  Jur.  §352,  et  seq. ;  Lush  v.  Wilkinson,  o  Yesey  jr. 
(Sumner's  ed.)  388,  in  notes;  Mr.  Wallace's  notes  to  Sexton  v.  AVheaton,  8 
Wheaton,  229  ;  and  Salmon  v.  Bennett,  1  Conn.  525,  in  1  Americp.n  Leading 
Cases,  33,  51,  et  seq. 
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5.  The  act  extends  as  well  to  copyholds  as  to  freeeholds  (e),  and 
a  mortgagee  is  of  course  a  purchaser  yro  tanto  (/")  (1). 

6.  To  take  advantage  of  this  statute,  a  person  must  have  pur- 
chased bona  fide  and  for  a  valuable  consideration  (o-),  but  the  Court 
will  not  enter  into  the  adequacy  of  the  consideration,  unless  it  is 
so  small  as  to  be  palpably  fraudulent  (A)  (-2).  Whatever  considera- 
tion Vv^ould  be  sufficient  to  support  an  original  settlement  will  be  suf- 
ficient to  avoid  a  prior  voluntary  one.  But  the  evidence  of  the 
payment  of  the  money  ought  to  be  plain  straight-forward  evidence. 
The  settlor  cannot  by  his  admission  of  receipt  of  money  cut  down 
the  previous  settlement  made  by  himself;  his  subsequent  decla- 
rations will  not  affect  the  settlement  (i). 

7.  The  subject  of  the  sale  must,  however,  be  an  existing  lawful 
Interest.  Thus  in  a  case  mentioned  by  Sir  Edward  Coke,  in  his 
Commentary  on  Littleton  (k).  A  had  a  lease  of  certain  lands  for 
sixty  years,  if  he  lived  so  long,  and  forged  a  lease  for  ninety  years 
absolutely,  and  he  by  indenture  reciting  the  forged  lease,  for  valu- 
able consideration,  bargained  and  sold  the  forged  lease,  and  all  his 
interest  in  the  land  to  B.  Sir  Edward  Coke  adds,  that  it  seemed 
*to  him  that  B  was  no  purchaser  within  the  statute  of  27  Eliz.,  for 
he  contracted  not  for  the  true  and  lawful  interest,  for  that  was  not 
known  to  him  ;  for  then  perhaps  he- would  not  have  dealt  for  it, 
and  the  visible  and  known  term  was  forged  ;  and  although  by 
general  words  the  true  interest  passed,  notwithstanding  he  gave  no 
valuable  consideration,  nor  contracted  for  it.  And  of  this  opinion 
were  all  the  Judges  in  Serjeant's  Inn.  •  It  is,  however,  a  very  nar- 
row construction. 

(e)  Doe  r.  Bottriell,  5  Bam.  &  Aclol.  705.     See   Bullock   v.    Sadlier,    Ambl. 

131  ;  Currie  v.  Niiid,  1  Myl.  &  Cra.  17.  76i  ;  Hill  v.  Bishop  of  Exeter,  2  Taunt. 

(/)   Doe  1-.  Webber,   1  Adol.  &  Ell.  69;  Doe  f.  James,   IG  East,   212;    Doe 

733.  V.  Rowe,  4  Bing.  N.  C.  737  ;  and  see  1 

(</)    See    Humphi-evs   v.    Pensam,    1  Ves.  &  Beam.  184 ;  Sugd.  on  Powers. 
Mvl.  &  Cra.  580. "       '  (0  Doe  r.  Webber,   3  Xev.  &  Man. 

\h)  Upton  V.  Bassett,  Cro.  Eliz.  444;  586;   1  Adol.  &  EU.  733. 
Xeedham  v.  Beaumont,  3  Rep.    83,  b  ;         (k)  Co.    Litt.    3,    b.     See   Hatton   v. 

2  And.  233  ;  Doe  v.   Routledge,  Cowp.  Jones,  Bull.  N.  P.  90. 

(1)  Lancaster  v.  Dolan,  1  Rawle,  231,  244  ;  Presbyterian  Corporation  v,  Wal- 
lace, 3  ib.  130;  Lewis  y.  Love,  2  B.  Monroe,  345,  347;  Ledyard  v.  Butler,  9 
Paige,  132;  Clapp  v.  Leatherbee,  18  Pick.  131,  138.  Whether  one  who  receives 
a  mortgage  in  payment  of,  or  security  for,  a  pre-existing  debt,  is  a  purchaser  entitled 
to  protection.  See  Glidden  v.  Hmit,  24  Pick.  221;  Clark  v.  Flint,  22  Pick.  231, 
243  ;  Root  v.  French,  13  Wendell,  570  ;  Dickerson  v.  Tillinghast,  4  Paige,  215, 
221  ;  Padgett  v.  Lawrence,  10  Paige,  171,  180;  Morse  v.  Godfrey,  3  Story,  C.  C. 
3G5,  389,  390 ;  2  Cruise  Dig.  by  Mr.  Greenleaf,  vol.  4,  Tit.  32,  Ch.  28,  §39,  in 
note;  Bay  ?;.  Coddington,  5  John.  Ch.  54 ;  20  John.  637;  James  r.  Johnson,  6 
John.  Ch.  417. 

(2)  See  Hildreth  r.  Sands,  2  John.  Cli.  35.  49.  50. 
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8.  In  the  conslruction  of  this  act  it  hath  been  holden,  that 
although  the  fraudulent  conveyance  is  not  made  by  the  vendor 
himself,  yet  it  is  void  against  a  purchaser.  Therefore,  if  a  father 
make  a  fraudulent  lease,  and  then  die,  and  the  person  claiming 
under  him  sell  the  estate,  the  purchaser  shall  avoid  the  lease, 
whether  the  vendor  did  or  did  not  know  of  its  existence  (/)  (1). 

9.  This  is  clearly  laid  down  in  Burrell's  case,  where  the  grand- 
father made  leases  to  the  father,  who  assigned  them  to  trustees  for 
his  son,  an  infant,  and  with  a  colorable  intent  to  pay  debts ;  and 
the  grandfather  within  a  short  time  died,  and  the  father  entered 
and  acted  as  owner,  and  neither  the  assignees  nor  the  infant  took 
any  profit  or  paid  any  debts,  and  then  the  father  sold  the  fee,  and 
covenanted  that  the  lands  should  be  cleared  of  all  leases,  and  it 
was  held  that  the  leases  assigned  in  trust  for  the  son,  although 
created  by  the  grandfather,  were  void  against  the  purchaser  from 
the  father. 

10.  In  a  case  which  was  heard  three  years  afterwards,  it  was 
touched,  as  the  reporter  says,  that  if  the  father  makes  a  lease  for 
forty  years  to  a  stranger,  and  continue  in  possession,  and  after  con- 
veys the  land  to  a  younger  son,  who  for  a  valuable  consideration 
conveyeth  it  over,  it  was  doubted  if  the  purchaser  should  avoid 
this  lease  or  not,  but  it  was  said,  that  if  in  that  case  the  father 
after  the  making  of  such  a  lease  had  suffered  the  land  to  descend 
to  his  eldest  son,  who  had  been  privy  to  this  trust,  that  then  the 
purchaser  of  the  eldest  son  should  avoid  this  lease,  as  it  was  ruled 
in  Burrell's  case  (m).  And  in  a  modern  case  in  equity,  a  purchaser 
pro  tanto  (a  mortgagee)  from  the  heir  at  law,  was  allowed  to  pro- 
tect himself  by  a  prior  term  which  he  got  in  against  the  dower  of 
the  ancestor's  widow,  although  he  had  notice  of  it  when  he  ad- 
vanced his  money  (ji),  but  this  was  not  put  upon  the  operation  of 
the  statute  (2). 

11.  It  is  observed  by  an  able  writer,  that  according  to  the  general 
*temis  of  the  doctrine  in  question,  as  stated  above,  in  pi.  8,  the 
power  given  to  purchasers  of  avoiding  voluntary  alienations,  would 
extend  to  purchasers   from   the  devisee  as   well  as  the   heir  of  the 

(I)  Burrell's  case,  6  Rep.  72;  Jones  (■.  (w)  Clerk  v.  Rutland,  Lane,  113. 

Groobham,  Co.  Litt.  3  b ;  Warburton  v.  (n)  Wynn  v.  Williams,   5    Ves.  jun. 

Loveland,  1  Dow  &  Clark,  497 ;  Blake  130  ;  but  qii.  this  case. 
V.  Hyland,  2  Dru.  &  Walsh,  397. 

(1)  See  Clapp  v.  Leatherbee,  18  Pick.  138,  139,  Per  Wilde,  J. 

(2)  See  Mole  y.  Smith,  Jacob,  497  ;  MaundreUy.  Maundrell,  10  Yesey  jr.,  271, 
272  ;  1  Story  Eq.  HIO.  in  note  (1);  4  Kent,  (6th  ed.)  89, 

\*92&]  ' 


VOLUNTARY  SETTLEMENTS.  415 

\estator,  or  where  the  subject  was  a  chattel  real  from  his  executor  or 
administrator  (o). 

12.  But  the  writer  of  this  work  intended  only  to  lay  down  the 
rule  as  he  found  it  in  the  books,  and  it  appears  to  be  a  settled  and  a 
proper  rule,  for  otherwise  fraudulent  deeds  could  not  be  reached 
at  law  under  the  statute,  unless  created  by  the  party  who  sells  or 
mortgages.  There  appears  to  be  i^o  authority  the  other  way,  for  in 
Jones  V.  Purefoy  (p),  where  the  grandfather  made  a  settlement  on 
the  father's  marriage,  which  was  to  be  void  if  the  marriage  was  not 
had  in  ten  months,  and  the  father  made  a  mortgage,  which  his  son 
attempted  to  defeat  by  the  settlement,  the  case  was  decided  in 
favor  of  the  mortgagee  on  the  ground  that  the  marriage  was  not 
solemnized  within  the  ten  months.  The  reporter,  indeed,  says  it 
was  objected  by  the  mortgagee  that  this  settlement  was  but  a 
voluntary  one,  and  therefore  could  never  prevail'against  a  purchaser, 
and  that  without  notice.  But  to  that  objection  they  gave  this  clear 
answer :  that  it  was  true  it  was  a  voluntary  settlement,  and  if  it 
had  been  made  by  the  person  that  mortgaged  these  lands,  it  should 
never  prevail  against  a  purchaser  :  but  here  the  settlement  was 
made  by  the  grandfather,  and  the  estate  passed  from  him,  but  the 
mortgage  was  made  by  the  father,  who  was  never  seised  nor  pos- 
sessed of  the  estate.  It  does  not  appear,  however,  that  the  Court 
gave  any  opinion  upon  this  point,  and  in  truth,  the  settlement 
having  been  made  by  a  father  on  the  son's  marriage,  if  the  mar- 
riage had  been  within  time  it  would  have  been  a  settlement  for 
valuable  consideration.  But  still  the  rule  has  never  been  carried 
to  this  extent,  that  a  father's  bona  fide  conveyance  of  the  fee  or  of 
any  partial  interest,  although  voluntary,  can  be  set  aside  by  a  sale 
by  the  devisee  or  heir  at  law  of  the  father.  The  rule  properly  con- 
fined to  transactions  really  fraudulent,  or  fraudulently  kept  on 
foot,  seems  to  be  open  to  no  solid  objection,  and  it  is  not  likely  to 
be  carried  further  (1). 

1.3.  In  a  late  case  in  Ireland  {q),  it  was  decided  that  where  a 
man  made  two  voluntary  conveyances  to  different  persons,  and  the 
grantee  under  the  last  of  those  conveyances  sold  for  value,  the  pur- 
chaser should  avoid  the  first  of  the  voluntary  conveyances. 

14.  And  the  statute  being  general,  and  made  to  suppress  fraud, 
extends   to  fraudulent  conveyances  to  the  king.     Therefore,  in  the 

(0)  8  Jarman's  Bytli-  146,  n.  {q)  Jones   r.    Wliittaker,    1   Long.    & 

Ip)  1  Vern.  45.  Town.  141. 

<1)  See  Clapp  v.  Leatherbee,  18  Pick.  131, 
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*case  of  Magdalen  College  (r),  it  w^s  resolved  by  Lord  C.  J.  Coke,, 
that  if  tenant  in  tail  be  seized  of  land,  the  remainder  over  in  tail 
or  in  fee,  and  he  in  remainder  knowing  the  tenant  in  tail  will  alien 
the  land,  and  by  recovery  bar  his  remainder,  to  the  intent  to  deprive 
the  tenant  in  tail  of  his  birthright,  and  the  power  which  the  law 
gives  him  to  bar  the  remainder,  and  on  purpose  and  with  intent  to 
deceive  the  purchaser,  grants  his  remainder  to  the  queen  by  deed 
enrolled,  and  afterwards  tenant  in  tail,  for  a  valuable  consideration, 
aliens  the  land  by  a  common  recovery,  and  dies  without  issue,  the 
purchaser  shall  enjoy  the  lease  against  the  queen,  by  the  statute  of 
Elizabeth.  And  of  such  opinion  was  Popham,  C.  J.  openly  in  the 
Exchequer  Chamber.  This  is  a  very  important  resolution,  and 
shows  in  the  strongest  view,  how  liberal  a  construction  this  statute  s 
hath  received,  for  the  queen  was  not  a  party  to  the  fraud,  and  by 
her  prerogative  at  common  law  the  reversion  in  her  could  not  be 
affected  by  a  conmion  recovery  (s). 

15.  It  hath  been  determined  (^),  that  notice  to  a  purchaser  of  a 
fraudulent  conveyance  is  of  no  consequence,    for  the  statute  makes     <■ 
it  absolutely  void  (1).  | 

16.  A  conveyance  for  payment  of  debts  generally,  to  which  no     ' 
creditor  is  a  party,  nor  any  particular  debts  expressed,  is  a  fraud- 
ulent conveyance  within  this  statute,   against    a    subsequent   pur- 
chaser for  valuable  consideration  (u)  (2).  S 

17.  But  if  the  conveyance  were  made  with  an  honest  intent,  and 
the  purchaser  had  notice  of  the  trust,  it  seems  that  he  will  not  be 
relieved  against  it  (y).  And  upon  the  whole,  as  Mr.  Roberts  justly 
remarks  (w),  these  are  cases  of  such  danger  to  purchasers,  that  a 
prudent  adviser  can  hardly  recommend  a  title  which  has  been  at 
all  the  subject  of  arrangements  for  the  payment  of  debts  remaining 
unsatisfied. 

(>•)  11  Rep.  6(j.  («)  Leech  «.  Leech,  1  Cha.  Ca.  249, 

(s)  See  WiseniMi's  case,  and  Chom-  See  Wallwyn  v.  Coutts,  3  Mer.  707. 

ley's  case,  2  Rep.  15,  50;  and  see  2  Ro.  (y)  Langton   v.  Tracey,  2  Cha.  Rep. 

Abr.   393,  T.  Recoverie  Common;  see  16.     See  Stevenson  v.   HajTvard,  Free. 

3  &  4  Wm.  4,  c.  74.  Cha.  310. 

(t)  Gooch's  case,  5  Co.  60,  a.  (to)  Vol.  Conv.  335. 

(1)  See  cases  cited  in  note  (1),  next  page. 

(2)  See  Russell  v.  Woodward,  10  Pick.  408.  But  in  Penniman  v.  Cole,  8  Met- 
call",  499,  Mr.  Justice  Hubbard  said  : — "The  law  is  now  settled,  that  a  deed  given 
by  a  debtor  to  his  creditor,  without  collusion  between  them,  in  patjment  of  a  just 
debt,  is  not  a  conveyance  voidable  by  the  statutes  against  fraudulent  conveyan- 
ces."    See  Ellison  v.  EUison,  in  White  and  Tudor's  Lead.  Cas.  in  Eq.,  [167]  215. 
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18.  It  has  in  numerous  cases  been  holden,  that  voluntary  settle- 
ments are  within  the  meaning  of  the  act,  although  the  purchaser 
had  direct  notice  of  the  settlement  at  the  time  of  his  purchase  (1). 
This  doctrine  has,  however,  been  frequently  questioned,  but  ap- 
pears to  have  been  incontrovertibly  settled  by  the  case  of  Taylor  v. 
Stile  (x),  which  arose  in  Yorkshire.  In  that  case,  j4.  settled  lands, 
*aft.er  his  marriage,  on  his  wife  for  life,  and  then  sold  the  lands  to 
B,  who  had  notice  of  the  wife's  estate  for  life,  and  took  counsel's 
opinion  on  the  point.  A  died,  and  his  wife  brought  her  bill  to  be 
let  into  her  life  estate.  Lord  Northington  held  the  law  to  be  clear, 
that  a  subsequent  purchaser  for  a  valuable  consideration,  though 
with  notice,  should  set  aside  a  voluntary  settlement ;  but  it  being 
suggested  that  there  was  no  valuable  consideration,  an  issue  was 
"directed  to  try  that  fact,  which  coming  on  before  Mr.  Justice 
Bathurst,  at  York,  he  suffered  the  counsel  to  enter  into  the  equity ; 
and  after  hearing  the  argument,  said,  he  knew  Lord  Hardwicke 
had  determined,  in  twenty  instances,  in  the  same  manner  as  Lord 

{x)  Chancery,  1763,  MS.  ;  and  see  Evelyn  v.  Templar,  2  Bro.  C.  C.  148. 

(1)  1  Story  Eq.  Jur.  §4=26.  "  This  doctrine,  however,"  says  Mr.  Justice  Story, 
■«'is  admitted  to  be  full  of  difficulties  ;  and  it  has  been  confirmed,  rather  upon  the 
pressure  of  authorities,  and  the  A^ast  extent  to  which  titles  have  been  acquired 
and  held  under  it,  than  upon  any  notion,  that  it  has  a  firm  foundation  in  reason 
and  a  just  construction  of  the  statute.  The  rule,  stare  decisis,  has  here  been  ap- 
phed,  to  give  repose  and  securitv  to  titles  fairlv  acquired,  upon  the  faith  of  judi- 
cial decisions."  ib. ;  4  Keiat  (6th  ed.)  463  ;  1  Fonbl.  Eq.  B.  1,  Ch.  1,  ^3,  note  (g). 
The  same  doctrine  has  been  held  in  some  American  cases.  See  Sterry  v.  Arden,  1 
John.  Ch.  261  ;  Freeman  v.  Eatman,  3  Iredell  Eq.  81 ;  Caines  v.  Jones,  5  Yerger, 
250  ;  Marshall  v.  Booker,  1  ib.  13,  15  ;  Mason  v.  Baker,  1  Marshall,  208  ;  Lewis 
r.  Love,  2  B.  Monroe,  345,  347.  Other  cases  have  proceeded  upon  the  ground 
that  a  subsequent  purchaser  tciih  notice  cannot  avoid  a  prior  voluntary  conveyance  ; 
see  Lancaster  v.  Dolan,  1  Rawle,  231 ;  1  Storv  Eq.  Jur.  §427  ;  Jackson  v.  Town, 
4  Cowen,  603,  604;  4  Kent,  (6th  ed.)  463,  464  ;  Ricker  r.  Ham,  14  Mass.  139; 
Cathcart  v.  Kobinson,  5  Peters,  (S.  C.)  280  ;  Foster  v.  Walton,  o  Watts,  378 ; 
Dougherty  v.  Jack,  ib.  456 ;  Speize  v.  M'Coy,  6  Watts  and  Serg.  485,  487 ;  Hud- 
iialy.  Wilder,  4  ^M'Cord,  295;  Moultrie  v.  Jennings,  2  M'MuUan,  508  ;  Howard 
.  Williams,  1  Bailey,  575,  580;  Bank  of  Alexandria  ».  Patton,  1  Robinson, 
.00,  520  ;  Verplauk  v.  Sterry,  12  John.  536,  557  to  559,  Per  Spencer  J.  But 
a  conveyance  actvalhj  fraudulent  is  void  against  a  subsequent  purchaser  for 
a  valuable  consideration,  though  he  has  notice  of  it.  Richer  v.  Ham,  14  Mass, 
137;  Clapp  x.  Leatherbee,  18  Pick.  131,  137,  138;  Clapp  v.  TirreU,  20  Pick. 
247 ;  Lewis  v.  Love,  2  B.  Monroe,  345,  347;  Mason  v.  Baker,  1  Marshall,  208 ; 
Yerplank  v.  Sterry,  12  John.  536,  556,  557  ;  Hudnal  v.  Wilder,  4  M'Cord,  295  ; 
Sanger  v.  Eastwood,  19  WendeU,  514.  If  a  purchaser,  with  notice,  cannot 
take,  as  against  a  prior  voluntary  conveyance,  then  it  could  seldom  happen, 
in  those  states  where  all  deeds  must  be  registered  and  are  constructive  no- 
tice to  all  persons,  that  a  prior  voluntary  deed  would  be  set  aside  in  favor  of  a 
subsequent  purchaser.  If  the  prior  fleed  in  such  case  was  registered,  or  the  sub- 
sequent purchaser  had  actual  notice,  then  he  would  have  no  remedy,  because  he 
would  be  affected  with  notice.  If  the  prior  deed  was  not  registered,  and  the  sub- 
sequent purchaser  had  no  notice,  then  he  wooild  take,  whether  the  prior  deed  was 
voluntarv,  or  not- 
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Northington.  The  consideration  was  proved,  and  the  case  came 
on  to  be  heard  before  the  Chancellor  on  the  equity  reserved,  who 
thereupon  dismissed  the  bill.   • 

19.  And  in  a  recent  case,  Chief  Justice  Mansfield  held,  that  the 
Court  could  not,  without  overturning  the  settled  and  decided  law, 
hold  that  the  prior  voluntary  conveyance  could  defeat  a  convey- 
ance to  a  purchaser  for  a  valuable  consideration  (y).  The  point 
has  been  recently  decided  the  same  way  by  the  Court  of  Exche- 
quer (^),  and  since  that,  by  the  Court  of  King's  Bench  (a),  al- 
though in  the  last  case  the  purchaser  had  notice  of  the  settlement ; 
and  upon  a  trial  at  nisi  prius,  Mr.  Justice  Heath  attached  some 
importance  to  the  circumstance  of  notice,  and  the  jury  found  for 
the  defendants  claiming  under  the  settlement,  conceiving,  as  I  am 
told,  the  settlement  not  to  be  fraudulent  within  the  the  statute,  though 
voluntary.  In  a  still  later  case,  the  rule  was  again  confirmed  by 
the  (J^ourt  of  Common  Pleas  (6).  Nor  will  a  purchaser  from  the 
settlor  be  affected  by  a  covenant  by  him  in  the  settlement,  that 
the  purchase-money  should  be  paid  to  trustees,  to  be  laid  out  by  .j 
them  in  other  lands  to  be  settled  to  the  same  uses  (c).  fll 

20.  But  a  deposit  of  the  title-deeds  by  a  settlor  after  a  volun- 
tary settlement,  will  not  prevail  at  law  against  the  settlement  (1)  ; 
trover  may  be  maintained  for  the  deeds.  The  Court,  in  the  case  (^) 
in  which  this  point  arose,  observed,  that  upon  the  deposit  of  the 
deeds  the  defendants  acquired  no  more  than  a  right  to  go  into  a 
court  of  equity  to  compel  a  legal  conveyance.  The  language  of 
the  statute  clearly  specifies  a  purchaser  ;  and  how  could  they  say 
that,  upon  a  mere  deposit  of  deeds  entitling  the  party  perhaps  to 
*apply  to  a  court  of  equity,  he  becomes,  in  the  language  of  the  act, 
a  purchaser  either  in  fee-simple,  fee-tail  for  life,  lives  or  years  ? 

21.  Here  it  will  be  proper  to  consider,  what  is  a  voluntary  set- 
tlement, and  what  will  be  deemed  a  valuable  consideration  (2)  with- 

(?/)  Doe  V.  Martyr,  1  Xew  Rep.  332.       Wm.  Grant ;  and  see  Gully  v.  Bishoj) 
(z)  Doe  V.  Hopkins,  9  East,  70  cited.       of  Exeter,  10  Barn.  &  Cress^  601. 
(a)  Doe  V.  Manning,  9  East,  59.  (c)  Evelyn  v.  Templar,   2  Bro.  C.  C. 

{h)  Hill  V.  Bishop  of  Exeter,  2  Taunt.     1-18.     See  "l8  Ves.  jun.  91,  93,  112. 
69  ;  and  see  18  Ves.  jun.   141,  ^)er  Sir         {cl)  Kerrison  v.  Dorrien,  9  Bingh.  76  ; 

2  Moo.  &  Scott,  114. 

(1)  See  as  to  the  effect  of  depositing  title  deeds,  in  the  United  States,  1  Cruise 
Dig.  by  Mr.  Greenleaf,  vol.  2,  Tit.  15,  Ch.  1,  §20,  in  note;  ib.  Ch.  5,  §9,  in  note; 
4  Kent,  (6th  ed.)  150,  151 ;  Berry  v.  Mut.lns.  Co.,  2  John.  Ch.  603  ;  Johnson  v. 
Stagg,  2  John.  510,  522  ;  Maywood  v.  Lubbock,  1  Bailey,  Eq.  382  ;  Vanmeterr. 
McFaddin,  8  B.  Monroe,  435. 

(2)  See  1  Story  Eq.  Jur.  §354 ;  Seward  v.  Jackson,  8  Cowen,  407 ;  Jackson  v. 
Peek,  4  Wendell,  301  ;  Gunn  v.  Butler,  18  Pick.  248  ;  'ITiomas  v.  Smith,  3 
Wheaton,  401;  Smith  «.  Smith,   11  N.  Ham-p.  460 ;  Marden  r.  Babcock,  4  Met- 
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in  ihe  act,  so  as  to  protect  a  settlement  against  subsequent  pur- 
chasers. 

22.  Any  conveyance  executed  by  a  husband  in  favor  of  his 
wife  or  children,  after  marriage,  which  rests  wholly  on  the  moral 
duty  of  a  husband  or  parent  to  provide  for  his  wife  and  issue,  is 
voluntary,  and  void  against  purchasers  by  force  of  the  act  (e)(1). 
So  a  like  settlement  by  a  wife  under  a  power  has  been  decided  to 
fall  within  the  same  rule  (y), 

23.  But  a  purchase  in  the  name  of  a  wife  or  child  is  not  within 
the  intention  of  the  act,  and  consequently  cannot  be  defeated  by  a 
subsequent  purchaser  {g)  :  and  on  the  ground  of  policy,  it  seems 
that  a  settlement  by  a  widow,  previously  to  her  second  marriage, 
of  her  estate  on  the  children  of  the  first  marriage,  will  not  be 
deemed  fraudulent  (Ji), 

24.  And  a  settlement  made  on  a  wife  or  children,  ^n'or  to  mar- 
riage, is  a  conveyance  for  valuable  consideration,  by  reason  of  the 
marriage  itself  (t)(2),  but  a  settlement  after  a  marriage  in  Scotland 
will  not  be  deemed  a  settlement  upon  valuable  consideration, 
although,  subsequently  to  it,  the  marriage  is  re-celebrated  in 
England  (k). 

25.  The  marriage  consideration  runs  through  the  whole  settle- 
ment, as  far  as  it  relates  to  the  husband,  and  wife,  and  issue  (/). 
Whether  the  marriage  consideration  will  extend  to  remainders  to 
collateral    relations,  so  as    to  support    them    against  a  subsequent 

(e)  Woodie's  case,  cited  in  Colvile  v.  (A)  Newstead  v.  Searles,   1  Atk.  265. 

Parker,   Cro.   Jac.   158  ;    Goodright    v.  See  Cowp.  280 ;  Cotton  ».  King,  2  P. 

Moses,    2   Blackst.    1019  ;  Chapman  v.  Wms.  674. 

Emery,  Cowp.  278  ;    Evelyn   v.   Tern-  («)  Colvile  v.  Parker,  Cro.  Jac.  158  ; 

plar,  2  Bro.  C.  C.  148 ;  Doe  v.  Powe,  4  Douglass   «,    Ward,    1    Cha.    Ca.    99  ; 

Bing.  N.  C.   737.     See  Parker  v.  Ser-  Brown  v.  Jones,  1  Atk.  188. 

jeant.  Pinch,  146.  {k)  Ex  parte   Hall,    1  Ves,   &  Beam. 

(/)  Currie  v.  Nind,  1  Myl.  &  Cra.  17.  112. 

(gr)  Supra,  p.  916.  (l)  Nairn  v.  Prowse,  6  Ves.  jun.  752. 

calf,  99  ;  Pattison  r.  Stewart,  6  Watts  &  Serg.  72  ;  Neale  v.  Hagthorpe,  3  Bland, 
551  ;  llopkirk  v.  Randolph,  2  Brockenbrough,  133, 151,  155. 

(1)  See  1  Story,  Eq.  Jur.  ^355  ;  Gassett  v.  Grout,  4  Metcalf,  486;  Picquet  v. 
Swan,  4  Mason,  444.  These  cases,  however,  refer  to  the  question,  whether  a  set- 
tlement is,  or  not,  void  as  against  creditors. 

(•2)  Magniac  c.  Thompson,  7  Peters,  (S.  C.)  349 ;  Bradish  v.  Gibbs,  3  John. 
Ch.  523 ;  Yerplank  i\  Sterry,  12  John.  536 ;  S.  C.  1  John.  Ch.  261  ;  Whelan  v. 
Whelan,  3  Cowen,  538,  579.  Such  a  settlement,  in  consideration  of  marriage,  is 
valid  against  creditors,  though  the  settler  is  in  debt  at  the  time.  Turner  v.  Trez- 
evant,  2  Desaus.  264 ;  Gassett  v.  Grout,  4  Metcalf,  486  ;  Betts  v.  Union  Bank  of 
Maryland,  1  Harr.  &  Gill,  175  ;  Magniac  v.  Thompson,  7  Peters,  349.  It  makes 
no  difference  whether  any  particular  marriage  was  in  contemplation  at  the  time 
of  the  voluntary  settlement,  or  not,  if  a  marriage  subsequently  take  place,  induc- 
ed by  the  provisions  of  it.     Sterry  «.  Arden,  1  John.  Ch.  261.' 
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sale  to    a   honn  fide  purchaser,  is  a  subject  which    has    been  fre- 
quently discussed  (m). 

26.  In  a  case  in  Lane  (n),  it  is  stated  to  have  been  held,  that 
"  if  a  man  doth,  in  consideration  that  his  son  shall  marry  the 
daughter  of  B,  covenant  to  stand  seised  to  the  use  of  the  son,  for 
life,  and  after  to  the  use  of  other  his  sons,  in  reversion  or  remain- 
der ;  these  uses,  thus  limited  in  remainder,  are  fraudulent  against 
*a  purchaser,  though  the  first  be  upon  good  consideration,  viz. 
marriage." — In  this  case,  therefore,  although  the  settlor  was  under 
a  moral  obligation  to  provide  for  his  sons,  yet  the  remainders 
were  not  held  good.  They  were,  it  will  be  observed,  to  take 
effect  after  a  vested  estate  for  life  only.  The  case  of  Jenkins  v. 
Keymis  (o)  has  sometimes  been  considered  a  case  where  the  con- 
sideration of  a  mannage,  and  marriage  portion,  was  held  to  run 
through  all  the  estates  raised  by  the  settlement  on  the  marriage, 
though  the  marriage  v/as  not  concerned  in  them  (  p).  The  point, 
however,  was  not  decided.  It  was  merely  the  inclination  of  Hale's 
opinion.  It  was  not  necessary  to  decide  the  point,  for  Sir  Nicholas 
was  tenant  for  life,  and  Charles  tenant  in  tail,  with  remainders 
over ;  the  concurrence  of  both,  therefore,  was  essential  to  give 
effect  to  the  settlement,  which  brings  it  within  ihe  rule  laid  down 
in  Roe  v.  Mitton  {(j).  Besides,  the  son  paid  to  his  father  the 
portion  which  he  received  with  his  wife  (r),  Lord  Keeper  Bridg- 
man  is  also  reported,  by  Levinz,  to  have  agreed  with  Hale,  that 
the  marriage  and  portion  of  the  first  wife  would  extend  to  the 
issue  of  the  second  ;  but  this  opinion  was  extra-judicial,  inasmuch 
as  he  relieved  against  the  defective  execution  of  the  power  (s)  ; 
and  it  is  observable,  that  no  such  opinion  is  stated  in  the  report  in 
Chancery  (t).  The  case  of  White  and  Stringer  (u)  does  appear  to 
be  an  authority  for  such  limitations,  after  a  vested  estate-tail  ; 
the  remoteness  of  the  remainder  was  much  relied  upon  in  its  favor. 
But  even  in  that  case  there  were  special  circumstances  ;  the  re- 
mainder was  excepted  in  the  purchase-deed,  and  the  purchaser 
took  a  collateral  security  against  it.  It  may  be  thought,  therefore, 
that  he  only  purchased  the  reversion  in  fee  which  was  in  the 
settlor  from  whom  he  bouw-ht.     The  case  of  Osgood   v.  Strode  (x), 

(ni)  See6  Ves.  jun.  750  ;  18  Ves.  jun.  (rj)  Vide  infra,  and  18  Ves.  jun.  92. 

92.  (r)  See  1  Cha.  Ca.  103. 

(m)  Lane,    22  ;  and   see   2   Ro.    Rep,  (s)  See  1  Lev.  237. 

306 ;  Jason  v.  Jervis,  1  Vera.  286.  {i)  See  1  Cha.  Ca.  105. 

(o)  1  Lev.  150,  237  ;  1  Clia.  Ca,  105.  («)  2  Lev.  105.     See  2  P.  Wins.  255- 

(p)  See  9  East.  69,  (x)  2  P.  Wms,  245. 
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like  Jenkins  and  Keyrnis,  depends  on  the  circumstance,  that  the 
father  and  son  had  each  an  interest  in  the  estate,  and  one  could 
not  make  the  settlement  without  the  other.  Lord  Macclesfield, 
however,  considered  the  marriage  portion  not  to  go  beyond  the 
limitations  to  the  husband,  and  wife,  and  issue;  and  his  subsequent 
observations  are  addressed  to  creditors,  and  not  to  'purchasers.  The 
case  of  Roe  and  Mitton  (y)  depends  on  the  same  principle,  and  is 
so  far  an  authority  against  the  validity  of  the  remainders,  that  the 
marriage  consideration,  alone,  was  not  considered  sufficient  to  sup- 
port the  limitations  to  the  brothers.  Lord  Eldon  has  observed  (z), 
*that  in  the  case  of  a  father,  tenant  for  life,  with  remainder  to  his 
son  in  tail,  they  may  agree,  upon  the  marriage  of  the  son,  to  settle, 
not  only  upon  his  issue,  but  upon  the  brothers  and  uncles  of  that 
son  :  and  the  question  would  be,  whether  they,  though  not  uithin 
the  consideration  of  the  marriage,  are  not  within  the  contract 
between  the  father  and  son,  both  having  a  right  to  insist  upon  a 
provident  provision  for  uncles,  brothers,  sisters,  and  other  relations, 
and  to  say  to  each  other,  "  I  will  not  agree  unless  you  will  so 
settle."  The  Court,  he  added,  has  held  such  a  claim  not  to  be 
that  of  a  mere  volunteer,  but  as  falling  within  the  range  oT  the 
consideration.  The  case  of  Goring  v.  Nash  (a)  does  not  apply  to 
the  case  under  consideration.  It  was  a  question  upon  the  specific 
execution  of  articles,  and  the  rule  of  equity  cannot  weaken  the 
effect  of  the  statute. 

27.  This  hasty  view  of  the  authorities  seemed  to  show,  that  the 
question  was  still  open.  A  case  lately  occurred,  which  appeared 
to  call  for  a  clear  decision  upon  the  point  (h).  A  man,  previously 
to  his  marriage,  settled  an  estate  to  the  use  of  himself  for  life  ; 
remainder  to  trustees,  in  the  usual  way,  to  preserve  ;  remainder  to 
the  first  and  other  sons  of  the  marriage,  successively  in  tail  male  ; 
remainder  to  the  first  and  other  sons  of  the  husband  by  any  after- 
taken  wife,  successively  in  tail  male  ;  remainder  to  the  daughters 
of  the  intended  marriage,  as  tenants  in  common  in  tail,  with  cross 
remainders  between  them  in  tail,  with  reversion  to  himself  in  fee. 
The  marriage  took  effect,  and  the  wife  died  in  her  husband's  life- 
lime  without  issue.  The  husband,  not  having  been  married  again, 
mortgaged  the  estate.  The  legal  estate  was  outstanding,  and  the 
question  was,  whether  it   was  to   be   conveyed  to  the  mortgagee  or 

(!/)  2  Wils.  3o6.  (6)  Clavton    v.    Lord  Wilton,    before 

{z)  18  Ves.  jun.  02.  I-ord  Eldon,  Ch. 

(a)  3  Atk.  186. 
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not.  A  case  was  directed  to  the  King's  Bench,  in  which  the  set- 
tlement was  stated  as  a  legal  settlement :  and  it  was  stated,  that 
the  settlor  had  sold  for  a  full  and  valuable  consideration.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  conveyance 
to  the  purchaser  was  a  good  and  valid  conveyance  for  a  valuable 
consideration,  against  the  issue  of  the  plaintiff's  second  marriage. 
Lord  EUenborough  and  the  other  Judges  of  B.  R.  (c),  certified 
their  opinion,  that  the  conveyance  by  the  plaintiff  to  the  purchaser 
was  not  a  good  and  valid  conveyance  against  the  issue  of  the 
plaintiff's  second  marriage.  Therefore,  the  limitations  to  the  col- 
laterals were  supported  ;  but  it  is  observable,  that  in  order  to  sup- 
port the  limitations  to  the  daughters  of  the  first  marriage,  it  was 
^necessary  to  support  the  remainders  to  the  sons  of  ihe  second 
marriage.  That  was  of  itself  a  sufficient  ground  to  support  the 
remainders.  It  has,  on  the  same  principle,  been  considered,  that 
an  estate  to  a  stranger  may  be  supported,  under  a  covenant  to 
stand  seised,  if  required  to  give  effect  to  subsequent  limitations 
within  the  consideration.  The  same  circumstances,  precisely, 
however,  appeared  to  have  occurred  in  Roe  v.  Mitton,  but  this 
ground  does  not  appear  to  have  been  urged  in  its  support.  It  was 
decided  upon  the  ground  before  mentioned  ;  and  Lord  C.  J.  Wil- 
mot  said,  that  the  whole  of  the  question  turned  upon  that.  It  is 
scarcely  possible  to  suppose  that  the  question  was  not  discussed  at 
the  bar. 

28.  In  a  recent  case  in  Ireland  (d),  the  precise  point  seems  to 
arise,  although  the  facts  are  very  numerous.  In  a  settlement, 
previous  to  marriage,  after  the  limitations  to  the  issue  of  the  mar- 
riage, which  failed,  remainders  to  the  collateral  relations  of  the 
settlor  were  added,  under  which  the  grandson  of  an  uncle  of  the 
settlor  claimed.  The  settlor  sold  the  estate  to  a  purchaser,  with  full 
notice  of  the  settlement.  Upon  a  trial  in  the  Court  of  Common 
Pleas,  in  Ireland,  Lord  Norbury,  C.  J.,  and  Mr.  Justice  Mayne, 
were  in  favor  of  the  defendant ;  and  Mr.  Justice  Fox  and  Mr. 
Justice  Fletcher,  in  favor  of  the  plaintiff.  The  latter,  pro  forma, 
allowed  his  opinion  to  be  entered  up  for  the  defendant,  and  a  writ 
of  error  was  accordingly  brought  ;  but  the  author  has  not  learned 
how  the  point  was  finally  decided. 

29.  In  the  later  case  of  Johnson  v.  Legard  the  abstract  point 
was  stated  for  the  opinion   of  the  Court  of  King's  Bench.     In  that 

(c)  On  the  31st  May,  1813.  verdict   is   shortly   stated   in  the  Ap- 

(rf)  Fairfield  v.    Birch.     The  special     pendix,  No.  23. 

i*934] 


FOR    VALUABLE    CONSIDERATION.  423 

case,  the  wife  had  only  a  rent-charge,  and  therefore  it  might  be 
supposed,  that  she  stipulated  for  the  settlement  of  the  estate  in 
remainder,  on  her  husband's  brothers,  in  order  that  the  family- 
dignity  might  be  maintained,  and  her  annuity  be  regularly  paid. 
The  Court  of  King's  Bench  certified  their  opinion,  that  none  of 
the  limitations  to  the  collaterals  was  a  good  and  valid  limitation, 
as  against  the  purchaser ;  and  the  Vice-Chancellor,  without  hear- 
ing any  argument  on  this  point,  confirmed  the  certificate  (c).  That 
decree,  however,  was  upon  the  circumstances  reversed  by  the 
Lord  Chancellor  on  appeal,  but  still  the  point  in  question  was  not 
settled  {f).  The  opinion,  hov/ever,  of  the  Court  of  King's  Bench 
was  not  impeached. 

30.  In  Cormick  v.  Trapaud  (o-),  the  settlor  was  tenant  in  tail, 
*with  remainders  to  his  brothers  in  tail  ;  he  agreed  to  settle  the 
estate  previously  to  his  marriage,  but  did  not  extend  the  limitations 
to  his  brothers  ;  he  afrer  marriage  settled  the  estate  with  remain- 
ders to  his  brothers  for  life,  and  their  issue  in  strict  settlement,  and 
afterwards  suffered  a  recovery.  It  was  held  that  the  limitations 
to  the  brothers  were  voluntary  limitations,  although  the  settlor  was 
only  tenant  in  tail. 

31.  Where  a  father  tenant  for  life,  and  daughter  tenant  in  tail  in 
remainder,  with  remainder  to  the  fath(ir  in  fee,  suffered  a  recovery, 
and  surrendered  the  estate  to  the  father  for  life,  remainder  to  the 
daughter  for  life,  remainder  to  the  heirs  of  the  survivor,  and  after- 
wards joined  in  a  surrender  to  a  purchaser,  it  was  considered  that 
there  was  no  sufficient  consideration,  and  that  the  resettlement  was 
void  against  the  purchaser.  The  daughter  survived,  and  her  heir 
sought  to  recover  i.he  estate  from  the  purchaser ;  and  it  was  also 
relied  upon,  that  he  was  not  one  of  the  persons  intended  to  be 
benefited.     The  reasoning  is  not  altogether  satisfactory  (/t). 

32.  If  an  agreement  be  entered  into  before  the  marriage  for  a 
settlement  of  the  estate  (i),  or  the  husband  receive  an  additional 
portion    with    his   wife   (]{:),  the    settlement,  although    made    after 

(e)  Ch.  20,  July,  1818,  MS. ;  3  Madd.  marriage  is  by  parol  (1).     See  Randall 

283  ;  6  Madd.  60  ;  vide  infra.  v.  Morgan,  12"  Yes.  jun.  74  ;  Battersbee 

(/)  Turn.  &  Russ.  281.  v.  Farrington,  1  Swanst.    106  ;  1   Wils. 

{ff)  6  Dow,  60.  88  ;  and  .see  Sugd.  on  Powers. 

(A)  Doe  V.  Rolf,  3  Kev.  &  Per.  618  ;  (/.:)  Colvile  v.  Parker,  Cro.  Jac.   158  ; 

8  Adol.  &  Ell.  650.  Jones  v.  Marsh,  For.    64  ;    Stileman   v. 

(«■)  Griffin  v.  Stanhope,  Cro.  Jac.  454  ;  Ashdown,    2    Atk.    477  ;    Ramsden  v. 

Sir  Ralph  Bovie's  case,   1   Ventr.  193  ;  Hylton,  2  Yes.  304. 
but  gu.  where  the  agreement  before  the 

(1)  The  agreement  should  be  in  writing.  Reade  v.  Livingston,  3  John.  Ch. 
488  ;  Caines  v.  Marlev,  2  Yerger,  582  :  Smith  v.  Greer,  3  Humphrev.s,  118. 
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marriage,  will  be  deemed  valuable  (1).  So,  even  an  agreement  to 
pay  the  husband  a  sum  of  money  as  a  portion,  will  support  a  settle- 
ment made  after  marriage,  if  the  money  is  paid  according  to  the 
agreement  (1).  And  where  a  woman  has  been  married  indiscreetly, 
and  a  trustee  of  a  sum  of  money  which  the  husband  is  entitled  to 
in  right  of  his  wife,  will  not  pay  it  unless  he  make  a  settlement  on 
his  wife,  and  a  settlement  is  accordingly  made,  the  settlement  will 
equally  be  supported  as  if  a  bill  had  been  brought  against  the  hus- 
band to  make  a  provision  for  his  wife  (m). 

33.  So  the  concurrence  of  the  wite  in  destroying  an  existing  set- 
tlement on  her  for  the  benefit  of  the  husband,  is  a  sufficient  consid- 
eration for  a  new  settlement,  although*  much  more  valuable  than 
the  former  (n).  And  the  better  opinion,  as  well  upon  principle  as 
in  point  of  authority,  seems  to  be,  that  the  wife  joining  in  barring 
her  dower,  for  the  benefit  of  her  husband,  will  be  a  sufficient  con- 
sideration *for  a  settlement  on  her  (o).  It  has  been  decided,  that 
the  wife  parting  with  her  jointure  is  a  sufficient  consideration. 
Now,  if  that  which  comes  in  lieu  of  dower  is  a  valuable  considera- 
tion, surel_v  the  dower  itself  must  be  equally  valuable.  Besides, 
where  a  woman  is  entitled  to  dower,  the  estate  cannot  be  sold  to 
advantage  without  her  concurrence  ;  she  is  a  necessary  party  to 
any  arrangement  respecting  the  estate,  and  that  alone  seems  a  suffi- 
cient ground  to  support  a  settlement  on  her  (2). 

84.  But  if  an  unreasonable  settlement  be  made,  upon  a  wife  in 
consideration  of  her  releasing  her  dower,  it  seems  that  equity  in 
favor  of  subsequent  purchasers  will  restrain  her  to  her  dower  (p). 
These  are  points,  however,  which  can  only  arise  on  cases  not  within 
the  late  act,  now  that  dower  is  placed  under  the  husband's  con- 
trol (q)  ;  for  as  the  husband  can   now  bar  the   wife's  dower  without 

(I)  Brown  v.  Jones,  1  Atk.  188.  146.     See  and  consider  Evelyn  r.  Tem- 

(m)  S.  C.  plar,  2  Bro.  C.  C.  148  ;  18  Ves.  jun.  91 ; 

(n)  Scott  V.  Bell,  2  Lev.  70  ;  Ball  v.  Pulvertoft  v.  Pulvertoft,  18  Ves.  84. 

Bumford,  Free.   Cha.    113;  1    Eq.    Ca.         (p)  Dolin  r.  Coltman,  1  Vern.  294. 

Abr.  354,  pi.  5,     See  Clark  v.   Nettle-  (q)  3  &  4  Will.  4,  c.  10.5;  see  ch.  11, 

ship,  2  Lev.  148.  s.  1,  siqwa. 

(0)  Lavender   v.  Blackstone,   2  Lev. 

(1)  Eeade  v.  Livingston,  3  John.  Ch.  481 ;  Saunders  v.  Ferrill,  1  Iredell  (Ijaw), 
97  ;  Caines  v.  Marley,  2  Yerger,  582  ;  Smith  y.  Greer,  3  Humphreys,  118  ;  Blanch- 
ard  V.  Ligersoll,  4  Dallas,  305,  note;  llogers  v.  Hall,  4  Watts,  359. 

(2)  Ace.  Prescott  v.  Hubbell,  Eilev  Ch.  136  ;  Banks  v.  Brown,  ib.  131  ;  Duf- 
fy a?.  Lis.  Co.,  8  Watts  &  Serg.  413,  434;  Gassett  v.  Grout,  4  Metcalf,  486 ; 
Wright  V.  Stanard,  2  Brock.  312  ;  Wallingford  v.  Allen,  10  Peters,  583  ;  Shepard 
V.  Shepard,  7  John.  Ch.  57  ;  HiU  v.  West,  8  Ham.  (Ohio)  222. 
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her  concurrence,  of  course  her  joining  would   not  be  a  ground  for 
supporting  a  voluntary  settlement  upon  her. 

35.  If,  upon  a  separation,  the  husband  settle  an  estate  upon  his 
wife,  and  a  friend  of  her's  covenant  to  indemnify  the  husband 
against  any  debts  which  she  may  contract,  this  will  be  a  sufficient 
consideration  to  uphold  a  settlement  as  valuable,  and  not  within  the 
sratute  (r).  Indeed,  the  Courts  will  anxiously  endeavor  to  sup- 
port a  fair  settlement,  and  nearly  any  consideration  will  be  sufficient 
for  that  purpose  (1).  Therefore,  if  a  person,  whose  concurrence 
the  parties  think  essential,  join  in  a  settlement,  his  concurrence  will 
be  deemed  a  valuable  consideration,  although  he  did  not  substantially 
part  with  any  thing   (s). 

36.  It  may  be  observed,  that  the  statute  of  Elizabeth  does  not 
affect  settlements  of  personal  estate  (t)  (2). 

37.  Equity  will  not  assist  a  mere  stranger  in  making  good 
a  voluntary  settlement  upon  him,  unless  the  property  was  so 
transferred  as  to  create  the  relation  of  trustee  and  cestui  que  trust. 
In  a  late  case,  however,  a  voluntary  assignment  of  an  equitable 
reversionary  interest  to  trustees,  for  a  stranger,  was  established, 
althouo-h  as  the  settlement  was  merely  equitable,  the  person  claim- 
ing *under  it  of  course  had  not  any  right  to  the  property  at  law  (m) 
This  decision  is  of  great  importance.  ,  The  principle  upon  which  it 
was  decided  should  be  applied  with  great  caution  to  other  cases. 


38.    We  have  seen  what  will  be  deemed  a  fraudulent  or  voluntary 

(r)  Stephens   v.    Olive,  2  Bro.  C.  C.  Sloune    v.    Cadogan,    infra;    Jones   v. 

flO  ;     [Perkins's    ed.    notes.]    King    v.  Crovicher,  1  Sim.  &  Stu.  315. 
Brewer,  ibid.  93,  n.     See  however  Lord         («)  Sloane   v.    Cadogan,   Ilolls,   Dec. 

Eldon's  argument  in  Lord  St.  Jo-hn  v.  1808,    MS.    Appendix,   No.    24.      This 

Lady  St.  John,  11  Ves.  jun.  526  ;  Wor-  case  involved   an   important    question 

raU  V.  Jacob,  3  Mer.  256.  vipon  the  execution  of  a  power.     See 

(s)IloQ.v.  Mitton,  2  Wils.  356.     See  ex  parte  Vye,  18  Ves.    140;    Fenner  w. 

Myddleton  v.  Lord  Kenyon,  2  Ves.  jun.  Taylor,  2  Iluss.  &  Myl.   195  ;  Edwards 

!!)"l  ;  Hill  r.  Bishop  of  Exeter,  2  Taunt,  v.  Jones,  2  Myl.  &  Cra.  226  ;  Collinson 

ii9  ;    and    18   Ves.  jun.  92;    Gully   c.  v.    Pattrich,    2   Kec.    123;    Blakely    v. 

Bishop   of    Exeter,    5   Bingh.     171;    2  Bradv,  2  Dru.  &  AVal.  311;  M'Fadden 

Moo.  &  Pay.  lOo,  266,  276.  v.    Jenkyns,     1    Hare,    458  ;    Meek   v. 

{()  r«- Sir  W.  Grant,  in  the  case  of  KettleweU,    1    Hare,    464;    Beatson   v. 

Beatson,  12  Sim.  281. 

(1)  See  Taylor  v.  Heriot,  4  Desaus.  227;  Banks  ».  Brown,  Riley  Ch.  131 ; 
Duffy  V.  Ins.  Co.,  8  Watts  &  Serg.  413  ;  Harrison  v.  Carroll,  11  Leigh,  476. 

(2)  Bohn  V.  Headley,  7  Harr.  &  John.  257,  271 ;  Sewall  v.  Ghdden,  1  Alabama, 
53,  01  ;  2  Kent,  (6th  ed.)  441  in  note ;  Toulmin  v.  Buchanan,  1  Stewart,  (Ala.) 
G7.  But  sec  Hudnal  ?;.  Wilder,  4  M'Cord,  295,  Avhere  it  was  held  that,  on  the 
principles  of  the  common  law,  a  fraudulent  conveyance  of  chattels  might  be 
avoided  by  a  subsequent  bona  fido  purchaser  for  valuable  consideration. 
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conveyance  :  but  although  a  deed  be  merely  voluntary  or  fraudu- 
lent in  its  creation,  and  voidable  by  a  purchaser  (^.  e.  would  become 
void  by  a  person  purchasing  the  estate),  yet  it  may  become 
good  by  matter  ex  post  facto  (1),  as  if  a  man  make  a  feoffment  by 
covin,  or  without  any  valuable  consideration,  and  the  feoffe  make 
a  feoffment  for  valuable  consideration,  and  then  the  first  feoffor 
enter  and  make  a  feoffment  for  valuable  consideration,  the  feoffe 
of  the  first  feoffe  shall  hold  the  lands,  and  not  the  feoffe  of  the 
first  feoffor :  for  although  the  estate  of  the  first  feoffe  was  in  its 
creation  covinous,  or  voluntary,  and  therefore  voidable,  yet  when 
he  enfeoffed  a  person  for  valuable  consideration,  such  person  shall 
be  preferred  before  the  last  (x)  (2). 

39.  Lord  Eldon  applied  this  rule  to  persons  having  only  equitable 

(a;)  Prodgers  1'.  Langham,  1  Sid.  133;  see  Parr  r.  Eliason,    1   East,  92.     See 

Andi-ew   Newport's    case,    Skin.    423  ;  also  Lady  Burg's  case,  Mo.  602  ;  and  3 

Wilson  V.  Wormal,  Godb.  161,  pi.  226  ;  Atk.  377. 
Doe  V.  Martyr,    1  New  Rep.  332  ;  and 

(1)  Sterry  v.  Arden,  1  John.  Ch.  261,  271  ;  4  Kent,  (Gth  ed.)  463  ;  Huston  v, 
Cantril,  11  Leigh,  136;  Oriental  Bank  v.  Haskins,  3  Metcalf,  332  ;  Woody. 
Jackson,  8  Wendell,  10,  33  ;  Halcomber.Ptay,  1  IrcdeU  (Law),  340,  344  ;  Brown 
V.  Carter,  5  Sumner's  Vesey  jr.  879  and  note  (2)  of  Mr.  Hovenden ;  George  v. 
Milbanke,  9  ib.  193  ;  Vcrplank  v.  Arden,  12  John.  536 ;  Doe  »-  Rowland,  8  Cow- 
en,  277  ;  Whelan  v.  Whelan,  3  Cowen,  537  ;  Glidden  v.  Hunt,  24  Pick.  225  ; 
Jackson  v.  Henrv,  10  John.  185,  197;  Fletcher  v.  Peck,  133;  Argenbright  v, 
Campbell,  3  Hen."&  Munf.  144  ;  Magniac  v.  Thompson,  7  Peters,  348  ;  S.  C.  Bald- 
wm,  C.  C.  380  ;  Hopkirk  v.  Randolpli,  2  Brockenbrough,  133,  147,  148  ;  Thom- 
as V.  Goodwin,  12  Mass.  140;  Hutchins  v.  Sprague,  4  N.  Hamp.  469;  Astor  v. 
WeUs,  4  Wheaton,  466,  487,  488. 

(2)  If  the  fraudulent  grantee  conveys  the  estate  to  a  6oM«^ffe  purchaser  for  a  val- 
uable consideration  without  notice,  the  conveyance  is  good,  and  the  first  grant 
will  be  purged  of  the  fraud  ;  Per  Wilde  J.  in  Oriental  Bank  v.  Haskins,  3  Met- 
calf, 332,  339,  340  ;  Somes  v.  Brewer,  2  Pick.  198,  199  ;  Green  v.  Tanner,  8  Met- 
calf, 411 ;  1  Story  Eq.  Jur.  ^434  ;  George  r.  Kimball,  24  Pick.  238,  239,  Per 
Morton  J.;  Neal  v.  Williams,  18  Maine,  391;  Bean  v.  Smith,  2  Mason,  252; 
Ledyard  v.  Butler,  9  Paige,  132,  136  ;  Woodr.  Mann,  1  Sumner,  509 ;  Connecti- 
cut V.  Bradish,  14  Mass.  296  ;  TruU  v.  Bigelow,  16  Mass.  406  ;  4  Kent,  (6th  ed.) 
464  ;  Jackson  v.  Henry,  10  John.  185  ;  Bumper  v.  Platner,  1  John.  Ch.  219. 
Such  a  purchaser  is  a  favorite  in  the  eyes  of  Courts  of  Equity  ;  1  Story  Eq.  Jur. 
§434.  Although  there  has  been  a  diversity  of  opinion  upon  the  point,  yet  it  is 
noAv  well  established,  as  a  general  rule,  that  a  bona  fide  purchaser  for  a  valuable 
consideration  is  equally  protected,  whether  he  purchases  from  a  fraudulent  gran- 
tee in  a  deed  to  defraud  creditors,  or  one  to  defraud  subsequent  purchasers  ;  4 
Kent  (6th  ed.)  464  ;  Bean  v.  Smith,  2  Mason,  252  ;  Per  Parker  Ch.  J.,  in  Somes 
V.  Brewer,  2  Pick.  198  ;  Per  Wilde  J.,  in  Oriental  Bank  v.  Haskins,  3  Metcalf, 
338  to  340 ;  Green  v.  Tanner,  8  Metcalf,  420  to  422  ;  Neal  v.  Williams,  18  Maine, 
391,  392  ;  Anderson  v.  Roberts,  18  John,  515  ;  S.  C.  3  John.  Ch.  371  ;  Gordon  v. 
Haywood,  2  N.  Hamp.  402 ;  Hood  v.  Fanestock,  8  Watts,  489 ;  Myers  v. 
Sanders,  7  Dana,  506,  511;  Wineland  v.  Coonce,  5  Missouri,  296;  Preston  v. 
Crofut,  1  Conn.  527,  note;  Merrill  v.  Meachum,  5  Day,  341;  Watson  v. 
Dickens,  12  Smedes  &  Marsh.  60S.  Where  there  is  a  bona  fide  purchaser 
from  the  voluntary  or  fraudulent  grantor,  and  another  from  the  voluntary  or 
fraudulent  grantee,  the  grantees  will  have  preference,  according  to  the  priority 
of  their  respective  titles.  1  Story  Eq.  Jur.  ^U34.  A  purchaser  with  notice  from 
one  who  purchased  without  notice  mav  avail  himself  of  his  grantor's  want  of 
notice.     Hagthorp  v.  Hook,  1  Gill  &  John.  273,  301 ;  1  Story  Eq.  Jur.  §409. 
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rights.  For  where  a  person  who  had  an  absolute  power  of  appoint- 
ment over  a  sum  of  money  to  be  raised  under  a  trust-term,  directed 
part  of  it  to  be  raised  in  favor  of  a  volunteer,  who  afterwards 
mortgaged  such  part,  although  the  money  appointed  was  deemed 
assets  as  between  the  creditors  of  the  appointor  and  the  appointee, 
yet  the  claim  of  the  purchaser  was  preferred  to  that  of  the  credi- 
tors :   he  having  a  preferable  equity  (y). 

40.  If  a  voluntary  grantee  gain  credit  by  the  conveyance  to  him, 
and  a  person  is  induced  to  marry  him  on  account  of  such  provi- 
sion, the  deed,  though  void  in  its  creation  as  to  purchasers,  will, 
on  the  marriage  being  solemnized,  no  longer  remain  voluntary,  as 
it  was  in  its  creation,  but  will  be  considered  as  made  upon  valu- 
able consideration  (s)  (1). 

*41.  And  it  is  to  be  inferred  from  a  late  decision  (a),  that  though 
it  does  not  appear,  that  the  friends  of  the  wife  did  speculate  upon 
the  provision,  and  take  it  into  consideration,  yet  it  must  be  pre- 
sumed that  they  did  act  upon  it  ;  and  it  cannot  afterwards  be  dis- 
turbed. In  the  case  alluded  to,  the  question  was,  whether  the 
husband,  who  was  tenant  for  life,  with  remainder  to  his  sons  in 
strict  settlement,  had  any  equity  to  be  relieved  against  the  settle- 
ment, as  made  under  an  undue  influence  of  parental  authority  ; 
and  it  was  determined,  that  the  husband  could  not  disturb  it  by 
reason  of  his  subsequent  marriage,  although  it  did  not  appear  that 
the  friends  of  his  wife  took  the  settlement  into  consideration.  The 
same  principle  applies  to  the  case  under  consideration. 

45.  The  circumstance  that  a  voluntary  settlement  was  made  by 
the  direction  of  a  court  of  equity,  will  not,  it  seems,  give  it  more 
validity  on  that  account  (6). 

43.  Notwithstanding  the  decisions  as  to  voluntary  settlements, 
it  is  seldom  that  a  purchaser  can  be  advised  to  accept  a  title  where 
there  is  a  prior  settlement;  for  although  apparently  voluntary,  y%t 
if  a  valuable  consideration  were  paid  or  given,  parol  evidence  would 
be  admissible  of  the  transaction,  in  order  to  support  the  deed,  and 
rebut  the  supposed  fraud.     This  seems  to  be  admitted  by  all  the 

(y)  George  v.  Milbank,  9  Ves.  jun.  GUb.  Eq.   Rep.    37  ;  Free.    Cha.    377 ; 

190.     See  1  Mer.   628  ;    7   Cla.  &   Fin.  and  see  9  Ves.  jun.  193 ;  O'Gorman  v. 

4G3.  Comyn,  2  Sclio.  &  Lef.  147  ;  Crofton  v. 

(z)  Frodgers  v.  Langliam,  1  Sid.  133  ;  Ormsbjs  ibid.  583. 

Kii-k  V.  Clark,  Free.  Cha.  275  ;  S.  C.  by  (a)  Brown  v.  Carter,  5  Ves.  jun.  862. 

the  name  of  Heisier  v.  Clark,  2  Eq.  Ca.  [Sumner's  ed.  477,  479,  notes.] 

Abr.  46,  pi.  13  ;  Doe  v.  Routledge,  Cowp.  (6)  Martin  v.  Martin,  2  Russ.  &  Myl. 

705  ;  East   India   Company  v.  Clavell,  507. 

(1)  Sterry  v.  Arden.  1  John.  Ch.  261. 
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cases  (c).  And  in  Ferrars  v.  Cherry  (^d),  it  was  even  holden,  that 
although  a  settlement  was  apparently  voluntary,  and  made  after 
marriage,  yet  if  the  purchaser  had  notice  of  the  settlement,  and  it 
prove  to  have  been  made  in  pursuance  of  articles  before  marriage, 
he  would  be  bound  by  it,  and  could  not  protect  himself  by  a  prior 
legal  estate,  as  he  ought  to  have  inquired  of  the  wife's  relations, 
who  were  parties  to  the  deed,  whether  it  was  voluntary,  or  made 
pursuant  to  an  agreement  before  marriage.  Lord  Hardwicke,  in- 
deed, has  said,  that  he  inclined  to  think  it  was  in  this  case  left  un- 
certain on  the  face  of  the  settlement,  whether  it  was  made  before 
marriage  or  not ;  and  he   denied  the  authority  of  the  case  (e). 

44.  This  opinion  of  Lord  Hardwicke's  cannot  be  safely  relied 
on.  Indeed,  if  notice  of  a  settlement  apparently  voluntary,  but 
which  turns  out  to  be  made  on  valuable  consideration,  should  not 
be  deemed  notice  to  a  purchaser  of  the  consideration,  yet,  unless 
he  has  a  prior  legal  estate,  he  cannot  protect  himself  against  the 
settlement.  Both  parties  being  purchasers,  equity  must  stand 
*neuter,  and  the  person  claiming  under  the  conveyance  must  recover 
at  law  (I). 

45.  In  a  recent  case,  where,  after  a  voluntary  settlement,  the 
settlor  entered  into  a  contract  to  sell  the  settled  estate  to  a  person 
with  full  notice  of  the  settlement,  Sir  Wm.  Grant,  Master  of  the 
Rolls,  on  mature  consideration,  decreed  a  specific  performance 
against  the  parties  claiming  under  the  voluntary  settlement  (f)  ; 
and  Lord  Eldon  appears  to  have  approved  of  the  decision  (§•),  and 
it  has  since  been  followed  (/t). 

46.  In  the  case  of  Burke  v.  Dawson  (^),  Sir  Wm.  Grant,  I  am 
told,  seemed  to  be  of  opinion,  that  although  a  purchaser,  sub- 
sequently to  a  voluntary  conveyance,  might  compel  a  specific  per- 
formance, yet  the  vendor  could  not  enforce  the  execution   of  the 

(c)  See  particularly  Chapman  v.  Em-  544.     See  Bemiet   v.  Musgrove,   2  Ves. 

ery,  Cowp.  278.  51 ;  Oxley  v.  Lee,  1  Atk.  625. 

{d)  2  Vern.  384.  {g)  Metcalf  v,  Pulvcrtoft,    1   Ves.    & 

(e)  Senhouse    v.    Earl,    Ambl.    285.  Beam.  180. 

See  2  Ves.  60,  n.  {h)  Williams  ».  Busby,  5  Beav.  193; 

(/)  Buckle  V.  Mitchell,  IS  Ves.  jun.  Stackpoolew.  Stackpoole,4  Dru.  &  War. 

101.     The  early  cases  are  Leach  v.  Dean,  320. 

1  Cha.  Rep.  78  ;  Douglasse  v.  Waad,  1  {i)  Rolls,  March  1805,  MS. 
Cha.  Ca.  99  ;  Parry  v.  Carwarden,  Dick. 

(I)  In  Magennis  v.  Fallon,  2  Moll.  578,  it  was  said  at  the  bar  that  a  settlement 
upon  marriage  undisclosed,  the  purchaser  has  a  right  to  presume  was  framed  in 
the  usual  course  of  strict  settlement ;  but  Hart,  L.  C,  observed  that  was  a  posi- 
tion of  Sugden,  but  there  were  two  or  three  positions  of  Sugden  which  subsequent 
decisions  had  totally  swept  away.  I  am  not  sure  that  this  observation  was 
directed  to  this  part  of  the  text. 
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contract  against  an  unwilling  contractor.  Indeed  this  seems  to 
How  from  the  rule,  that  the  voluntary  conveyance  is  binding  on 
the  settlor  himself  (I),  and  the  statute  of  Elizabeth  was  passed  to 
protect  purchasers,  and  not  to  enable  persons  to  break  through 
bona  fide  settlements,  although  made  voluntarily,  and  without 
consideration. 

47.  In  the  later  case  of  Smith  and  Garland  (k),  the  very  point 
arose.  The  bill  was  filed  by  the  seller,  who  made  the  voluntary 
settlement.  The  defendant,  the  purchaser,  bought  without  notice. 
He  raised  the  objection  to  the  title  on  account  of  the  settlement 
by  his  answer,  but  submitted  to  perform  the  contract  if  a  good 
title  could  be  made.  Sir  Wm.  Grant,  Master  of  the  Rolls,  ex- 
pressly distinguished  the  case  from  his  former  decision  in  Buckle 
and  Mitchell,  and  decided  that  the  settlor  could  not  maintain  a  bill 
for  a  specific  performance.  For  the  settlement  was  binding  on 
him,  and  he  had  no  right  to  disturb  it. 

48.  In  the  more  recent  case  of  Johnson  v.  Legard,  the  settlement 
was  in  consideration  of  a  marriage,  and  was  not  voluntary  through- 
out. By  an  agreement  in  writing,  in  October  1807,  Sir  John 
^Legard,  the  settlor,  agreed  to  sell  and  convey  the  estate  to  Mr. 
Watt,  before  the  6th  of  April  1808.  And  Mr.  Watt  agreed  to 
secure,  by  mortgage  of  the  estate  and  his  bond,  the  purchase- 
money  with  interest ;  which  principal  sum  was  to  remain  upon  the 
security  at  interest  during  the  life  of  Sir  John  Legard,  and  for 
iwelve  calendar  months  afterwards.  And  it  was  agreed,  that  if 
Watt,  his  heirs  or  assigns,  should  be  evicted  from  or  deprived  of 
the  possession  of  the  estate  by  any  issue  male  of  Sir  John  Legard, 
or  by  any  other  person  claiming  or  deriving  title  under  him,  then 

(k)  SmitiL  V.  Garland,  2  Mer.  123. 

(1)  A  voluntary  or  a  fraudulent  conveyance  is  good  between  the  parties  and 
their  representatives,  and  binds  all  persons  except  creditors  and  subsequent  pur- 
chasers. Per  Morton  J.  in  Dyer  v.  Homer,  22  Pick.  258  ;  Keichart  v.  Castator, 
0  Biniiey,  109  ;  Sherk  v.  Enckess,  3  Watts  &  Serg.  255  ;  Jackson  v.  Garnsey,  16 
John.  189  ;  Worth  v.  Northam,  4  Iredell  (Law),  102  ;  Gillespie  v.  Gillespie,  2 
Bibb,  89,  91 ;  Dale  v.  Harrison,  4  ib.  65  ;  Findley  v.  Cooley,  1  Elackf.  263  ;  Ran- 
dall V.  PhiLLips,  3  Mason,  378,  388  ;  Eyrd  v.  Curlin,  1  Humphreys,  466  ;  Dearman 
V.  RadclifFe,  5  Alabama,  192;  1  Story  Eq.  Jur.  fl25  ;  Lassiter  v.  Cole,  8  Hum- 
phreys, 621  ;  Clapp  V.  Tu-rell,  20  Pick.  250;  Chapin  v.  Pease,  10  Conn.  69; 
Jackson  v.  Cadwell,  1  Cowen,  622  ;  Sumner  v.  Murphey,  2  Hill  (S.  Car.)  488  ; 
Neely  v.  Wood,  10  Yerger,  486  ;  Douglas  v.  Dunlap,  10  Ohio,  162  ;  Osborne  v. 
Mors,  7  John.  161  ;  Drinkwater  v.  Drinkwater,  4  Mass.  354.  Equity  will  not 
compel  a  re-conveyance  or  enforce  a  secret  trust  in  favor  of  the  grantor  or  his 
heirs.  Stewart  v.  Inglehart,  7  Gill  &  John.  132,  136  ;  James  v.  Bird,  8  Leigh, 
510  ;  Owen  v.  Sharp,  12  ib.  427  ;  Grider  v.  Graham,  4  Bibb,  70  ;  Jackson  v.  Dut- 
ton,  3  Harring.  98 ;  nor  will  it  enforce  the  execution  of  a  contract  in  favor  of  the 
grantee,  where  the  parties  are  in  pari  delicto.  ISIasou  v.  Baker,  1  Marshall,  208, 
210;  Norrisv.  Norris,  9  Dana,  317. 
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the  sums  laid  out  in  improvements  or  necessary  alterations  were  to 
be  repaid  with  interest,  and  also  the  purchase-money  ;  and  the 
security  for  any  part  unpaid  was  to  be  void.  Sir  John  Legard 
died.  His  creditors  filed  a  bill  against  the  remainder-men  under 
the  settlement,  and  against  Watt,  praying  a  specific  performance. 
Watt  by  his  answer  objected  to  the  title  on  account  of  the  settle- 
ment, but  submitted  to  perform  the  agreement  on  having  a  good 
title.  By  the  decree  it  was  ordered,  that  a  case  should  be  made 
for  the  opinion  of  the  Judges  of  the  King's  Bench,  and  that  such 
case  should  state,  that  a  conveyance  was  actually  made  of  the 
estate  in  question  for  a  valuable  consideration,  by  Sir  John  Legard, 
in  his  lifetime  ;  and  that  the  question  should  be,  whether  the  limi- 
tations to  the  collaterals  were  good  against  the  purchaser ;  and  fur- 
ther directions  were  reserved.  The  King's  Bench  decided  against 
the  validity  of  the  limitations  as  against  the  purchaser.  The  cause 
came  on  before  Sir  John  Leach,  Vice  Chancellor,  on  further  direc- 
tions (I).  The  counsel  for  the  remainder-men  relied  upon  the  case 
of  Smith  V.  Garland,  which  had  been  decided  since  the  case  was 
directed  to  the  King's  Bench.  The  Vice-Chancellor  held  that 
that  case  was  not  an  authority  to  be  followed.  It  was  however 
argued,  I.  That  the  statute  of  EHzabeth  only  applied  to  purchasers 
under  actual  conveyances,  and  that  equity  ought  not  to  interfere, 
it  never  could  be  contended,  that  at  law  a  purchaser  having  a  mere 
right  of  action  under  a  contract,  and  not  having  paid  his  purchase- 
money,  could  avoid  a  voluntary  settlement,  and  it  would  be  difficult 
to  draw  any  line.  2.  That  the  agreement  was  a  mere  trick  to  set 
aside  the  settlement,  without  placing  the  purchaser  in  any  danger. 
He  never  stood  in  the  situation  of  a  purchaser  who  could  be  deceived  ; 
and  the  second  point  in  White  v.  Stringer  was  relied  upon  (m). 
3.  That  the  creditors  had  not  any  right  to  file  a  bill.  The  settle- 
ment was  binding  on  the  settlor,  and  ^unless  he  placed  a  purchaser 
in  a  situation  to  avoid  the  settlement,  the  estate  of  the  remainder- 
men could  not  be  impeached  after  his  death  :  there  was  no  equity 
against  them.  4.  That  Smith  and  Garland  was  a  great  authority, 
and  a  stronger  case  than  that  before  the  Court.  There,  as  well 
as  in  this  case,  the  purchaser  submitted  to  perform  the  contract  if 
a  good  title  could  be  made.  The  Vice-Chancellor  expressed  an 
opinion  that  the  creditors  might  file  a  bill  although  the  settlor  could 

(l)  17  July  1818,  MS.;  3  Madd.  283,     Davenport  v.  Bishopp,   2' You.  &  CoU. 
a  short  note;  Sutton  v.  Chetwynd,   3     N.  C.  451. 
Mer.    249  ;    see    Rep.    t.    Sugd.    343 ;         (?h)  2  Lev.  105. 
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not,  as  there  was  a  moral  obligation  on  him  to  provide  for  his  debts, 
and  that  the  Court  could  make  a  decree  between  the  co-defendants. 
For  the  remainder-men  it  was  insisted,  that  the  settlor  having  sol- 
emnly on  his  marriage  settled  the  estate,  in  default  of  his  own  issue, 
on  the  person  who  would  succeed  to  his  title,  had  already  performed 
a  moral  obligation,  and  exhausted  his  power  over  the  estate.  The 
settlement  was  binding  on  him,  and  his  creditors  could  not,  claim- 
ing under  him,  have  any  rights  to  which  he  was  not  entitled.  They 
did  not  attempt  to  impeach  the  settlement  under  the  13  Eliz.  It 
was  also  submitted,  that  it  would  be  an  act  of  injustice  to  extend 
the  rule  as  to  decreeing  relief  between  co-defendants  to  this  case, 
because  it  at  once  took  the  estate  from  the  remainder-men  without 
any  consideration.  It  did  not  follow  that  Watt  the  purchaser 
would  file  a  bill  ;  and  if  he  did.  the  co-defendants  might  siiape 
their  defence  in  a  way  which  they  had  not  by  the  present  bill  been 
called  upon  to  do.  The  Vice-Chancellor  held,  that  the  statute  of 
27  Elizabeth  did  not  confine  the  relief  to  a  purchaser  hy  convey- 
ance, but  the  act  supposed  there  may  be  a  purchaser  hy  contract. 
The  purchaser's  right  follows  as  against  the  representatives  of  the 
vendor.  He  thought  that  the  creditors  would  have  a  right  to 
insist  upon  a  specific  performance,  though  the  vendor  had  not;  but 
that  point  did  not  arise,  for  Mr,  Watt  said  he  was  ready  to  take 
the  estate  if  a  good  title  could  bo  made.  Besides,  the  former  de- 
cree concluded  every  question  now  raised.  The  defendants,  the 
remainder-men,  appealed  to  the  Lord  Chancellor  against  this  deci- 
sion, and  the  decree  below  was  reversed  {n). 

49.  If  a  trust  be  created  by  a  voluntary  settlement,  the  parties 
entitled  under  it  may  file  a  bill  to  have  the  trust  carried  into  exe- 
cution (1)  ;  but  an  injunction  will  not  be  granted  restraining  the 
settlor  from  defeating  the  settlement  by  a  sale  (o)  ;  nor  will  the 
pendency  of  the  suit  prevent  the   settlor  from  selling  'the  property, 

(?).)  It  is  now  reported,  Turn.  &  Huss.  (o)  Pulvertoft  v.  Pnlvertoft,  13  Yes. 
281.  84.     [Sumner's  ed.  Notes.] 

(1)  See  Bunn  v.  Winthrop,  1  John.  Ch.  329  ;  Minturn  v.  Seymour,  4  Jolin. 
Ch.  498,  oOO  ;  Dennison  v.  Goehring,  7  Barr,  175,  178  ;  Tolar  v.  Tolar,  1  Dev. 
Eq.  456.  In  some  cases,  in  this  country,  where  provision  has  been  made  for  a 
wife  or  child,  in  an  instrument  under  seal,  the  consideration  has  been  regarded  as 
sufRciently  meritorious  to  lead  to  the  enforcement  of  an  executory  agreement  or 
trust.  Mclntirei;.  Hughes,  4  Bibb,  186;  Dennison  v.  Goehring,  7  Barr,  175, 179  ; 
Caldwell  v.  Williams,  1  Bailey,  Eq.  175,  176.  See  Buford  r.  McKee,  1  Dana, 
107 ;  Hays  v.  Kershow,  1  Sandford,  258  ;  Ellis  r.  Ximnio,  Lloyd  I'c  Goold,  333  ; 
HoUoway  v.  Ilcadington,  8  Sim.  321 ;  Dillon  v.  Coppiu,  4  Mylnc  &  Cr.  646  ; 
Jeffreys  v.  Jeffreys,  1  Craig  &  Ph.  138. 
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or  the   purchaser   from   filing  a  bill   in   order  to  enforce   his  rights 
under  the  contract  (p)  (1). 

*50.  It  remains  to  consider  the  construction  which  the  part  of 
the  statute  relating  to  conveyances  with  power  of  revocation  has 
received.  And  first  it  is  to  be  observed,  that  the  statute  does  not 
extend  to  particular  powers,  as  a  power  to  charge  2,000Z.  on  an 
estate  of  considerable  value,  for  such  a  power  is  not  a  power 
within  the  words  of  the  statute  (being  for  a  particular  sum)  to  re- 
voke, determine,  or  alter  the  estate  (§'). 

51.  But  it  is  of  course  quite  clear,  that  a  settlement  by  which  a 
power  of  revocation,  or  a  power  tantamount  to  it,  is  reserved  to 
the  grantor,  is  void  against  a  subsequent  purchaser  (r)  (2),  and  no 
artifice  of  the  parties  can  protect  the  settlement.  Therefore,  al- 
though the  power  is  conditional,  that  the  settlor  shall  only  revoke 
on  payment  of  a  trifling  sum  to  a  third  person  (s),  or  with  the 
consent  of  any  third  person  who  is  merely  appointed  by  the 
grantor  (t),  in  these  and  the  like  cases  the  condition  will  be 
deemed  colorable,  and  the  settlement  will  be  void  against  a  sub- 
sequent purchaser. 

52.  But  if  a  settlement  is  made  with  a  power  to  the  settlor  to 
revoke,  so  as  that  the  money  be  paid  to  trustees  to  be  invested  in 
the  purchase  of  other  estates  (m),  or  to  revoke  with  the  consent  of 
a  stranger  bona  fide  appointed  by  the  parties,  and  his  consent  is 
made  requisite,  not  as  a  mere  color,  but  for  the  benefit  of  all 
parties,  the  settlement  will  be  valid,  and  cannot  be  impeached  by  a 
subsequent  purchaser  (r). 

53.  This  was  determined  in  the  case  of  Buller  v.  Waterhouse  (i/) 
which,  however,  Mr.  Powell  thought,  did  not  settle  the  point, 
because  all  the  claimants  under  the  conveyance  ivere  j)urchasers  for 
a  valuable  consideration  (r).  But  it  seems  quite  immaterial  whether 
the    settlement    itself  is    merely   voluntary,  or  upon   valuable   con- 

{p)  Metcalfe  v.  Pulvertoft,  1  Ves.  &  (i)  See   3  Rep.    82,  b.  ;  Lavender  r. 

Bea.     180.       The    ■widow    pleaded    lis  Blackston,  3  Keb.  .526. 

jiendens,  and  the  plea  was  overruled  by  (m)  Doe  v.  Martin,  4  Term.  Rep.  30. 

the  Vice-Cbancellor  on  the  lOtli  August  (.b)  See  Leigh  t;.  Winter,  1   Jo.  411  ; 

1813.     See  2  Ves.  &  Bea.  200.  and  see  Lane,  22. 

((7)  Jenkins  v.  Kcymis,  1  Lev.  150-  {y)  2  Jo.  94  ;    3   Keb.  7ol  ;   and  see 

(r)  Cross  v.   Faustenditch,  Cro.   Jac.  ace.  Hungerford  v.  Earl,  2  Freem.  120  ; 

180  ;  Tarback  v.  Marbury,  2  Vern.  510.  Lane,  22. 

See  Lane,  22.  (c)  Pow.  on  Powers,  330. 

(«)  Griffin  v.  Stanhope,  Cro.  Jac.  454. 

(1)  See  1  Story  Eq.  Jur.  §433,  and  note. 

(2)  See  Slater  i\  Dudley,   18   Pick.    273  ;  Riggs  i\  Murray,  2  John.  Ch.  5G5, 

G79,  580. 
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sideration  (o).  The  statute  says,  that  all  conveyances  which  the 
grantor  has  power  to  revoke  shall  be  void  against  subsequent 
purchasers ;  and  therefore,  if  parties  giving  a  valuable  considera- 
tion for  a  settlement  choose  to  permit  the  grantor  to  reserve  a 
power  to  revoke  the  settlement,  they  must  suffer  for  their  folly. 
The  grantor,  by  virtue  of  the  power,  may  revoke  the  settlement ; 
*and  if  he  sell  the  estate  without  revoking  it,  the  statute  makes  it 
void.  If  we  hold,  that  settlements  made  upon  valuable  considera- 
tion are  not  within  this  provision,  we  must  at  the  same  time  admit, 
that  the  Legislature  did  not  intend  to  affect  voluntary  settlements, 
unless  they  were  actually  fraudulent ;  for  voluntary  settlements 
are  void  against  purchasers  under  the  second  section  of  the  act, 
which  has  already  been  discussed.  This  clause  therefore  would, 
under  the  construction  put  upon  it  by  Mr.  Powell,  have  scarcely 
any  operation. 

54.  If  a  man  having  a  power  at  a  future  day  to  revoke  a  settle- 
ment made  by  him,  sell  the  estate  before  the  day  arrive,  the  settle- 
ment will  be  void  against  the  purchaser  at  the  time  when  the 
vendor,  according  to  the  terms  of  the  power,  might  have  revoked 
the  settlement  (b). 

55.  And  a  settlement  made  with  power  of  revocation,  will  be 
void  against  a  subsequent  purchaser,  although  the  grantor  release 
or  extinguish  the  power  previously  to  the  sale ;  otherwise  the 
vendor  might  secretly  release  or  destroy  the  power,  and  then  show- 
to  the  purchaser  the  conveyance  containing  the  power  of  revo- 
cation, and  so  induce  him  to  buy  the  land  (c).  In  the  case,  how- 
ever, in  which  this  was  decided,  the  settlement  appears  to  have 
been  voluntary,  and  the  purchaser  had  not  notice  of  the  power 
being  destroyed.  But  if  a  settlement  should  be  made  for  valuable 
consideration,  with  a  power  of  revocation,  and  the  vendor  should 
afterwards  release  the  power  for  a  valuable  consideration,  it  is  con- 
ceived that  a  purchaser,  subsequently  to  the  destruction  of  the 
power,  could  not  prevail  over  the  settlement. 

56.  The  statute,  as  we  have  seen,  operates  conditionally,  that  is, 
where  the  first  conveyance  is  not  revoked  according  to  the  power. 
The  act  has  no  effect  until  the  donee  of  the  power  sell  the  estate 
without  revoking  the  first  conveyance  by  virtue  of  his  power. 
Suppose,  then,  a  vendor  professes  to  execute  his  power,  but  it  is 
informally  exercised,  will  the  defect  be  cured  by  the  statute?     The 

(«)  See  acct.  Rob.  on  Vol.  Coiiv.  637.         (e)  Bullock  v.  Thorne,  Mo.  615. 
(i)  Mo.  618  ;  3  Rep.  82  b. ;  Bridg.  23.  » 
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Legislature  intended  to  protect  purchasers  against  fraudulent  settle- 
ments, with  powers  of  revocation,  for  it  is  essential,  to  bring  a 
case  within  the  act,  that  the  estate  should  be  sold,  and  the  first 
conveyance  not  be  revoked  according  to  the  power  reserved  to  the 
grantor  by  such  secret  conveyance.  The  non-execution  of  the 
power  is  the  fraud  which  the  statute  intended  to  avoid.  The  con- 
veyances against  which  the  act  was  intended  to  operate  were 
presumed  to  be  secret.  It  was  not  meant  to  relieve  any  man  who 
was  aware  of  the  existence  of  the  power,  and  might  have  required 
*it  to  be  exercised.  The  statute  was  not  intended  to  operate  as  a 
mode  of  conveyance.  But  without  insisting  that  where  a  purchaser 
is  aware  of  the  settlement,  he  must  require  the  power  to  be  exe- 
cuted, it  may  be  urged,  that  where  a  purchaser  does  rest  his  title 
on  the  execution  of  the  power,  he  rejects  the  aid  of  the  Legislature, 
and  takes  his  title  under  and  not  in  opposition  to  the  settlement ; 
and  can,  therefore,  only  stand  in  the  same  situation  as  any  other 
purchaser  who  has  unfortunately  taken  an  estate  under  a  power 
defectively  executed.  The  purchaser  can  scarcely  be  held  to  have 
a  good  legal  title,  unless  the  vendor  not  only  attempted  to  execute 
the  power,  but  actually  conveyed  the  estate  to  him.  But  the 
Court  would  struggle  to  support  the  purchaser's  title. 


SECTION  II. 


OF    PROTECTION    FROM    CHARITABLE    USES. 


1.  rurchaser  without  notice  protected. 

2.  Inadequate  consideration. 

3.  Rentcharge. 


4.  Notice  to  first  purchaser  hinds  all. 
7.  And  length  of  possession  ivill  not  sup- 
ptort  his  title. 


I.  In  the  statute  of  charitable  uses  (a)  is  a  proviso,  that  no  per- 
son who  shall  purchase  or  obtain,  upon  valuable  consideration  of 
money  or  land,  any  estate  or  interest  of  or  in  any  lands,  &c.,  that 
shall  be  given  to  any  of  the  charitable  uses  mentioned  in  the  sta- 
tute, without  fraud  or  covin  (Jiaving-no  notice  of  the  same  charitable 

•  (a)  43  Eliz.  c.  4. 
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uses),  shall   be  impeached    by    any   decrees    of  the  commissioners 
therein  mentioned. 

2.  A  purchaser  who  hath  bought  for  an  inadequate  consideration 
is  not  within  this  proviso  ;  and  the  adequacy  of  the  consideration  is 
measured  according  to  the  rule  of  the  civil  law;  but  if  one  purchase 
lands  under  half  the  value,  and  sell  to  another  upon  good  considera- 
tion bona  fide,  the  fraud  is  purged  (h). 

3.  If  a  rentcharge  be  granted  out  of  land  to  a  charitable  use, 
and  the  land  is  afterwards  sold  for  valuable  consideration  to  one 
who  has  no  notice,  it  has  been  said  the  rent  remains  ;  because  the 
purchase  was  of  another  thing  that  was  not  given  to  the  charitable 
*use(c)  ;  but  in  Tothil  {d),  the  same  case  is  referred  to  as  an  autho- 
rity, that  a  purchaser  coming  in  without  notice  of  a  rentcharge 
shall  not  be  chargeable  therewith,  although  given  to  a  charitable 
use.  The  correct  distinction  seems  to  be,  that  where  the  rent- 
charge  is  legal,  it  must,  like  every  other  legal  incumbrance,  bind 
the  purchaser,  although  he  purchased  without  notice  ;  but ,  that 
where  it  is  a  mere  equitable  charge,  the  commissioners  shall  not 
make  any  decree  for  payment  of  it  against  the  purchaser,  if  he  pur- 
chased without  notice. 

4.  If  the  first  purchaser  gave  a  valuable  consideration,  and  yet 
had  notice,  all  that  claim  in  privity  under  his  estate  and  title,  whe- 
ther they  have  notice  or  not,  will  be  bound  by  the  decree  of  the 
commissioners  (e). 

5.  This  rule,  as  we  shall  hereafter  see,  differs  from  the  general 
rule  of  equity  in  this  respect — a  subsequent  purchaser  without 
notice  not  being  affected  by  notice  in  the  person  of  whom  he  pur- 
chased. 

6.  With  this  exception,  however,  the  same  rules  seem  to  prevail 
in  the  construction  of  the  act,  with  respect  to  notice,  as  are  gene- 
rally adopted  by  equity  (/)  ;  for  as  Lord  Talbot  observed,  a  charity 
is  entitled  to  no  favor  against  a  purchaser  for  valuable  considera- 
tion ;  that  equal  justice  was  to  be  done  to  a  charity,  and  the  estate 
of  every  private  man,  and  that  whatever  did  belong  to  a  charity 
ought  to  be  decreed  to  it.  But  that  if  any  man,  for  a  valuable 
consideration,  and  without  notice  or  fraud,  obtained  such  an  estate, 
there  was  no  reason  to  take  it  away.     That  he  sat  there  to  do  jus- 

(6)  Vide  supra,  p.  326  ;  Duke,  177.  (e)  East  Greenstead's  case,  Duke,  64  ; 

(c)  East  Greenstead's  case,  Duke,  64;  and  see  ibid.  173. 

and  see  Peacock  v.  Thewer,  Duke,  82.  (/)  Ibid. 
(rf)  Toth.  226, 
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tice  to  all,  and  not  to  oppress  any  man  for  the  sake  of  a  charity, 
and  that  to  take  an  estate  out  of  the  hands  of  such  a  purchaser 
was  just  as  honest  as  to  rob  in  favor  of  a  charity  ;  perhaps  such  a 
man  might  be  called  a  good  man,  but  he  could  never  esteem  him 
an  honest  man  (^g). 

7.  But  if  a  man  purchased  with  notice,  length  of  possession  will 
not  support  his  title  (A). 

((/)  Attorney-general  v.  Lord  Gower,         (A)  Attorney- general  v,  Christ's  Hos- 
2  Eq.  Ca.  Abr.  195,  pi.  16.  pital,  3  Myl.  &  Kee.  344. 


*SECTION  III. 


OF  PROTECTION  FROM  ACTS  OF  BANKRUPTCY. 


1.  13  EHz. ;  21  Jac.  1. 

2.  Romilly's  act  confined  the  liability  to 

two  months  if  loitJiout  notice. 

3.  Notice  of  insolvency  or  stopping  pay- 

ment under  that  act, 

6.  6   Geo.   4,    confined   liability   to   two 

months,  if  icithout  notice. 

7.  And  made  valid  payments  if  without 

notice, 

8.  Gazette,  notice. 

9.  Confined  to  paym,ents  semble- 
10.    What  is  notice. 


11.  Notice    not    operative    after    tioeloc 

months. 

12.  Purchaser  protected  against  defects. 

13.  Conveyance  for  creditors  valid. 

14.  2  Vict,  protects  purchasers  generally 

loithout  notice. 

15.  And   after   twelve    months    if    with 

notice. 

16.  2  &;  3    Vict,  protects   contracts,   ^c, 

generally,  without  tiotice. 

17.  Observations  as  to  paxjments. 

18.  Effect  of  notice  now. 
19    Present  law. 


1.  By  the  statute  13  Eliz.  c.  7,  a  purchaser  would  be  defeated, 
although  there  should  be  forty  years  after  an  act  of  bankruptcy, 
and  before  a  commission  ;  and  althouo-h  the  purchaser  had  no 
notice. — This  was  hard  doctrine  against  fair  purchasers  without 
notice  (a)  (I).     To  prevent  this  injustice,  it  was  by  the  21  Jac.  1, 

(a)  See  For.  66,  67  ;  4  Ves.  jun.  398. 

(I)  As  to  conveyances  to  creditors  valid  against  insolvency  as  being  made  for 
valuable  consideration,  see  Stuckey  v.  Drew,  2  Myl.  &  Kee.  190  ;  Arnell  v.  Bean, 
8  Bing.  87;  1  Moo.  &  Sco.  151  ;  Margarcson  v.  Saxton,  1  You.  &  Coll.  525.  [Sec 
Denny  ».  Dana,  2  Gushing,  160,  171 ;  Pennimanv.  Cole,  8  Metcali',  496.1 
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c.  19,  s.  14,  enacted,  that  no  purchase  should  be  impeached  unless 
the  commission  should  be  sued  forth  within  five  years  after  the 
party  should  become  a  bankrupt.  If  a  purchaser  had  notice  of  the 
act  of  bankruptcy,  he  was  not  entitled  to  the  benefit  of  the  sta- 
tute (b)  :  but  if  the  act  of  bankruptcy  arose  by  the  execution  of  a 
fraudulent  deed,  notice  of  the  deed,  without  notice  of  the  fraud, 
was  not  deemed  notice  of  the  bankruptcy  (c). 

2.  Thus  the  law  stood  until  Romily's  act  (d),  by  which  it  was 
enacted,  that  in  all  cases  of  commissions  thereafter  to  be  issued, 
all  conveyances  by,  all  payments  by  and  to,  and  all  contracts  and 
other  dealings  and  transactions  by  and  with,  any  bankrupt  bona 
fide  made  or  entered  into  more  than  two  calendar  months  before 
*the  date  of  such  commission,  should,  notwithstanding  any  prior 
act  of  bankruptcy  committed  by  such  bankrupt,  be  good,  in  like 
manner  as  if  no  such  prior  act  of  bankruptcy  had  been  committed, 
provided  the  person  so  dealing  with  such  bankrupt  had  not  at  the 
time  of  such  conveyance,  payment,  contract,  dealing  or  trans- 
action, any  notice  of  any  frior  act  of  bankruptcy  by  such  bank- 
rupt committed,  or  that  he  was  insolvent,  or  had  stopped  payment. 
And  it  was  provided,  that  the  issuing  of  a  commission  of  bank- 
ruptcy against  such  bankrupt,  although  such  commission  should 
afterwards  be  superseded  [or -the  striking  of  a  docket  for  the  pur- 
pose of  issuing  a  commission  against  such  bankrupt,  whether  any 
commission  should  have  actually  issued  thereupon  or  not  (e)  ], 
should  be  deemed  notice  of  a  prior  act  of  bankruptcy,  if  it  should 
appear  that  an  act  of  bankruptcy  had  been  actually  committed 
at  the  time  of  the  issuing  such  commission,  or  striking  such 
docket. 

3.  To  claim  the  benefit  of  the  act,  the  purchaser  must  not  have 
had  notice  that  the  bankrupt  was  insolvent,  or  had  stopped  pay- 
ment. It  was  decided,  that  the  insolvency  mentioned  in  the 
statute,  means  a  general  inability  in  the  bankrupt  to  answer  his 
engagements  (/").  In  a  late  case  [g),  Mr.  Justice  Le  Blanc  said, 
that  he  took  insolvency,  as   it  respects  a  trader,  to  mean  that  he  is 

(6)  Read  v.  Ward,  2   Eq.   Ca.    Abr.  c.  121.     See  Rex  v.  Bullock,  1  Tauut. 

119;  7  Vin.   Abr.    119;    Mountford  v.  71;  14  Yes.  jun.  452. 

Ponten,  1  Mont.  79.  (/)  Anon.  1  Camp.  Ca.  491,  n.     See 

(c)  S.  C. ;  and  see  now  6   Geo.  4,  p.  Abraham   v.    George,     11    Price,    423; 

947,  post.  Spratt  v.   Hobhouse,  4   Bing.   173 ;   12 

(rf)  46   Geo.  3,    c.    135,    extended   to  Moo.    395,   S.    C. ;    see   Biddlecomb   v. 

execvitions  and  attachments  by  49  Geo.  Bond,    4    Adol.    &   Ell.   332 ;  Neale  v. 

3,  c.  121,  s.  2.  Mackenzie,  1  Kee.  474. 

(e)  This  was  repealed  by  49  Geo.  3,  (,v)  Bayly    v.    tJchoUeld,     1    Man.    & 

Sclw.  338. 
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not  in  a  situation  to  make  his  payments  as  usual,  and  that  it  does 
not  follow  that  he  is  not  insolvent  because  he  may  ultimately  have 
a  surplus  upon  the  winding  up  of  his  affairs  ;  and  Mr.  Justice 
Bayley  agreed,  that  insolvency  means  that  a  trader  is  not  able  to 
keep  his  general  days  of  payment,  and  that  he  is  not  to  be  consid- 
ered as  solvent  because  possibly  his  affairs  may  come  round,  and 
that  was  followed  in  the  late  case  of  De  Tastet  v.  Le  Tavernier  (A). 
4.  The  provision,  that  the  issuiiig  of  a  commission  should  be 
notice,  although  such  commission  should  afterwards  be  superseded, 
extended  even  to  a  commission  which  had  been  superseded, 
without  being  opened,  although  it  was  contended,  that  the  Legisla- 
ture must  have  meant  a  commission  opened  and  acted  upon,  though 
afterwards  superseded  (i). 


5.  The  law  was  again  altered  by  the  act  of  the  6th  of  Geo.  the 
4th,  which  contains  the  following  provisions  relating  to  purchasers  : 

6.  By  the  81st  section  (k)  it  is  enacted,  that  all  conveyances  by, 
and  all  contracts  and  other  dealings  and  transactions  by  and  with, 
any  bankrupt  bona  fide  made  and  entered  into  more  than  two  calen- 
dar months  before  the  date  and  issuing  of  the  commission  against, 
and  all  executions  and  attachments  against,  the  lands,  and  tene- 
ments or  goods  and  chattels  of  such  bankrupt,  hona  fide  executed 
or  levied  more  than  two  calendar  months  before  the  issuing  of  such 
commission,  shall  be  valid,  notwithstanding  any  prior  act  of  bank- 
ruptcy by  him  committed,  provided  the  person  or  persons  so  deal- 
ing with  such  bankrupt,  or  at  whose  suit,  or  on  whose  account, 
such  execution  or  attachment  shall  have  issued,  had  not  at  the 
time  of  such  conveyance,  contract,  dealing  or  transaction,  or  at  the 
time  of  executing  or  levying  such  execution  or  attachment,  notice 
(I)  of  any  prior  act  of  bankruptcy  by  him  committed  (/)  ;  pro- 
vided also,  that  where  a  commission  has  been  superseded,  if  any 
other  commission  shall  issue  against  any  person  or  persons  comprised 
in  such  first  commission  within  two  calendar  months  next  after  it 
shall  have  been  superseded,  no  such  conveyance,  contract,  dealing 
or  transaction,  execution  or  attachment,  shall  be  valid,  unless  made, 

(A)  1  Kee.  161.  4,  c.  50 ;  3  &  4  WUl.  4,  c.  47  ;  6  WUl. 

(^■)  Watkins  v.  Maiind,  3  Camp.    Ca.  4,  c.  14,  Ireland. 

308.  (/)  46  Geo.   3,   c.   135,  s.    1,   and   49 

{k)  6  Geo,  4,  c.  IG  ;    see  1  &  2  Will.  Geo.  3,  e.  121,  s.  2. 

(I)  That  he  was  insolvent  or  had  stoi^ped  payment  omitted. 
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entered    into,  executed    or  levied  more  than    two  calendar  months 
before  the  issuing  the  first  commission. 

7.  And  by  s.  82,  all  payments  bona  fide  made  by  a  bankrupt 
(not  being  a  fraudulent  preference),  or  to  him  before    the  commis- 

\  sion  issued,  are  rendered  valid  notwithstanding  a  prior  act  of  bank- 
ruptcy, provided  the  person  dealing  with  the  bankrupt  had  not  notice 
of  any  act  of  bankruptcy. 

8.  And  by  section  83  it  is  enacted,  that  the  issuing  of  a  commis- 
sion shall  be  deemed  notice  of  a  prior  act  of  bankruptcy  (if  an 
act  of  bankruptcy  had  been  actually  committed  before  the  issuing 
the  commission),  if  the  adjudication  of  the  person  or  persons  against 
whom  such  commission  has  issued  shall  have  been  notified  in  the 
London  Gazette,  and  the  person  or  persons  to  be  affected  by  such 
notice  may  reasonably  be  presumed  to  have  seen  the  same  (m). 

9.  This  last  section  is  confined  by  the  context  to  the  cases 
provided  for  by  the  statute,  and  is  not  a  general  provision  making 
such  an  act  notice  under  the  circumstances  stated  in  all  cases  (ii). 
*It  does  not  seem  to  relate  to  a  purchaser  within  section  81  (I), 
because  he  could  not  have  had  the  benefit  of  the  act  if  a  commis- 
sion had  issued  within  two  months,  although  he  had  not  notice; 
and  even  if  a  commission  had  been  superseded  he  would  not  have 
been  protected  if  another  had  issued  within  two  months,  unless 
his  conveyance  was  two  months  prior  to  the  issuing  of  the  first 
commission.  If  no  commission  issued  within  two  months  he  was 
safe.  This  provision  as  to  notice  seems  to  be  confined  to  s.  82, 
viz.  to  payments  by  or  to  the  bankrupt  before  the  commission 
without  notice  of  an  act  of  bankruptcy  ;  but  instead  of  making 
the  issuing  of  a  commission  fatal  to  the  payment,  although  it  be 
superseded  if  another  issue,  as  in  the  case  of  a  conveyance  to  a 
purchaser,  the  issuing  of  a  commission  is  made  notice  only  if  the 
adjudication  has  been  notified  in  the  Gazette,  and  the  person  to 
be  affected  by  such  notice  may  reasonably  be  presumed  to  have 
seen  the  same ;  so  that  if  such  presumption  may  be  reasonably 
made,  a  commission  issued  before  the  payment,  but  superseded, 
will  be  notice  to  such   person,  so  as  to  affect  him  with  a  prior  act 

(m)  See  Spratt  v.  Hobliouse,  -i  Bing.  {n)  See  Sowerby  v.  Brooks,  4  Barn. 
173  ;  12  Moo.  395.  &  Aid.  523. 

(I)  And  see  s.  85,  making  notice  to  an  agent  of  a  corporation  or  public  company- 
notice  to  the  body,  which,  appears  to  relate  to  s.  81,  wliich  renders  valid  payments, 
&c.,  by  persons  and  corporations  and  public  companies  to  a  baiikrujit,  of  money, 
&c.,  belonging  to  him,  provided  the  person  or  company  had  not  notice  of  an  act 
of  bankruptcy. 
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of  bankruptcy  if  another  commission  issue.  But  in  tliis  case  also, 
want  of  notice  is  immaterial  if  the  commission  issued  before  the 
payment,  and  can  be  supported.  The  very  conditions  upon  which 
the  notice  is  to  attach,  seem  to  show  that  the  section  was  to  apply 
to  debts  and  mercantile  transactions.  In  Romilly's  act,  pay- 
ments by  and  to  a  bankrupt  were  put  on  the  same  footing  with 
conveyances  by  and  contracts,  &.C.,  by  and  with  him ;  but  in  the 
later  act  such  payments  were  placed  on  a  surer  foundation,  pro- 
vided the  person  dealing  with  the  bankrupt  had  not  notice  of  a 
prior  act  of  bankruptcy,  of  which  publication  in  the  Gazette  of 
a  commission  is  made  the  proof  in  the  circumstances  stated. 

10.  In  a  case  (o)  where  a  man,  before  he  made  a  payment  to  a 
trader  who  had  committed  an  act  of  bankruptcy,  had  notices 
given  to  him  by  creditors  not  to  pay,  as  a  docket  would  be  struck 
against  the  trader,  and  he  at  first  refused  to  pay,  but  afterwards 
paid  upon  an  indemnity,  but  a  docket  was  first  struck  against 
the  trader,  it  was  left  to  the  jury  to  determine  whether  the  party 
had  received  notice  of  the  act  of  bankruptcy  before  he  made  the 
payment,  and  the  jury  found  that  he  had,  and  the  Court  refused 
*to  disturb  the  verdict.  The  C.  J.  observed  that  he  was  far  from 
saying  that,  under  the  6th  Geo.  4,  notice  of  a  docket  was  to  be 
esteemed  notice  of  an  act  of  bankruptcy.  The  jury  or  the  Court 
must  be  satisfied  that  the  party  has  been  apprised  that  an  act  of 
bankruptcy  has  been  committed.  He  did  not  infer  that,  upon 
the  present  occasion,  from  the  single  circumstance  of  the  defendant 
having  received  notice  that  a  docket  would  be  struck,  but  joining 
that  to  the  circumstance  of  his  refusing  to  pay  till  he  had  received 
an  indemnity,  he  (the  C.  J.)  could  have  no  doubt  that  he  was 
aware  of  the  trader's  situation  when  he  made  the  payment.  On 
the  other  side  of  Westminster  Hall,  direct  notice  of  an  incum- 
brance had  never  been  esteemed  necessary  to  fix  a  purchaser ;  it 
was  enough  if  he  had  been  fairly  put  on  his  guard.  The  rule  was, 
that  where  a  purchaser  could  not  have  satisfied  himself  with  a 
title  but  by  looking  at  a  deed  which  was  necessary  to  complete 
the  title,  he  should  be  holden  to  have  done  so  :  otherwise  he  must 
take  the  consequence  of  crassa  negligentia.  According  to  the  late 
acts,  a  party  paying  money  after  a  bankruptcy  was  not  liable  to 
refund,  unless  at  the  time  he  was  apprised  of  the  circumstance,  but 
he  might   be  apprised  in   various   ways  ;  and   though   notice  of  a 

(o)  Spratt  V.  Hobhousc,  4  Bing.  11',]  ;     and  see   Willis  v.   Bank  of  England,  1 

Adol.  &  Ell.  21. 
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docket  might  not  of  itself  be  esteemed  notice  of  a  bankruptcy, 
yet  connecting  such  a  notice  with  the  circumstance  of  the  party's 
requiring  security  before  he  made  the  payment,  no  jury  could 
doubt  that  he  had  been  sufficiently  apprised  of  the  act  of  bank- 
ruptcy. The  other  judges  concurred,  although  the  motion  was 
rejected,  that  notice  of  an  intention  to  strike  a  docket  was  of  itself 
sufficient  notice  of  an  act  of  bankruptcy.  If  the  party  had  good 
reason  to  believe  that  the  trader  was  a  bankrupt,  he  ought  to 
have  acted  upon  it ;  it  was  not  necessary  that  he  should  be  abso- 
lutely certain  of  the  fact,  for  notice  does  not  mean  knowledge. 

11.  By  the  86th  section  it  is  enacted,  that  no  purchase  from 
any  bankrupt,  bona  fide  and  for  valuable  consideration,  where 
the  purchaser  had  notice  at  the  time  of  such  purchase  of  an  act  of 
bankruptcy,  by  such  bankrupt  committed,  shall  be  impeached  by 
reason  thereof,  unless  the  conmission  against  such  bankrupt  shall 
have  been  sued  out  within  twelve  calendar  months  (p)  after  such 
act  of  bankruptcy  (§'). 

12.  And  by  the  87th  section  it  is  enacted,  that  no  title  to  any 
real  or  personal  estate  sold  under  any  commission,  or  under  any 
order  in  bankruptcy,  shall  be  impeached  by  the  bankrupt,  or  any 
person  claiming  under  him,  in  respect  of  any  defect  in  the  suing 
out  of  the  commission,  or  in  any  of  the"  proceedings  under  the  same, 
*unless  the  bankrupt  shall  have  commenced  proceedings  to  super- 
sede the  said  commission,  and  duly  prosecuted  the  same  within 
twelve  calendar  months  from  the  issuing  thereof.  But  this  pro- 
vision does  not  protect  a  purchaser  against  the  claim  of  an  assignee 
under  a  subsequent  commission,  after  the  first  commission  under 
which  he  purchased  has  been  superseded  (r). 

13.  And  it  is  enacted  by  section  4,  that  where  any  trader  within 
the  act,  shall,  after  the  act  shall  have  come  into  effect,  execute  any 
conveyance  or  assignment  by  deed  to  a  trustee  or  trustees  of  all 
his  estate  and  effects  for  the  benefit  of  all  the  creditors  of  such 
trader,  the  execution  of  such  deed  shall  not  be  deemed  an  act  of 
bankruptcy,  unless  a  commission  issue  against  such  trader  within 
six  calendar  months  from  the  execution  thereof  by  such  trader; 
provided  that  such  deed  shall  be  executed  by  every  such  trustee 
within  fifteen  days  after  the  execution  thereof  by  the  said  trader; 
and  that  the  execution  by  such  trader,  and  by  every  such  trustee, 
be  attested  by  an  attorney  or   solicitor ;  and  that  notice   be  given 

{p)  Instead  of  five  years.  (r)  Gould  v.  Shoyer,   6  Bing.  738  ;  4 

(<1)  21  Jac.  1,  c.  19,  s.  14.  Moo.  &  P.  635. 
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within  two  months  after  the  execution  thereof  by  such  trader,  in 
case  such  trader  reside  in  London,  or  within  forty  miles  thereof,  in 
the  London  Gazette,  and  also  in  two  London  daily  newspapers  ; 
and  in  case  such  trader  does  not  reside  within  forty  miles  of  London, 
then  in  the  London  Gazette,  and  also  in  one  London  daily  news- 
paper, and  one  provincial  newspaper  published  near  to  such  trader's 
residence,  and  such  notice  shall  contain  the  date  and  execution  of 
such  deed,  and  the  name  and  place  of  abode  respectively  of  every 
such  trustee,  and  of  such  attorney  or  solicitor. 


14.  The  law  has  again  been  altered  by  the  2  Vict.,  which  gives 
still  further  protection  to  purchasers :  for  now  all  conveyances  by 
any  bankrupt,  bona  Jlde  made  and  executed  before  the  date  and 
issuing  of  the  fiat  against  such  bankrupt,  are  valid  notwithstanding 
any  prior  act  of  bankruptcy  by  him  committed,  provided  the  per- 
son or  persons  to  whom  such  bankrupt  conveyed,  had  not,  at  the 
time  of  such  conveyance,  notice  of  any  prior  act  of  bankruptcy  by 
him  committed   (5), 

15.  And  the  eighty-sixth  section  of  the  6  Geo.  4,  is  repeated  in 
the  latter  act,  which  renders  it  necessary,  in  order  to  effect  a  pur- 
chaser, even  where  he  had  notice,  that  the  commission  should  be 
*sued  out  within  twelve  calendar  months  after  such  act  of  bank- 
ruptcy (0- 

16.  And  this  was  followed  by  another  act,  which,  after  reciting 
the  eighty -second  section  of  the  6  Geo.  4  (m),  and  the  2  Vict., 
enacted,  that  all  contracts,  dealings,  and  transactions  by  and  with 
any  bankrupt  really  and  bona  fide  made  and  entered  into  before 
the  date  and  issuing  of  the  fiat  against  him,  and  all  executions 
and  attachments  against  the  lands  and  tenements,  or  goods  and 
chattels  of  such  bankrupt,  bona  fide  executed  or  levied  before  the 
date  and  issuing  of  the  fiat,  shall  be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by  such  bankrupt  com- 
mitted ;  provided  the  person  or  persons  so  dealing  with  such  bank- 
rupt, or  at  whose  suit,  or  on  whose  account,  such  execution  or 
attachment  shall  have  issued,  had  not  at  the  time  of  such  con- 
tract, dealing,  or  transaction,  or  at  the  time  of  executing  or  levying 
such    execution    or    attachment,  notice  of  any   prior  act  of  bank- 

(s)  2  Vict.  c.  11,  s.    12;  the  act  does         (t)  Sec.  8G  ;  see  pi.  11,  supra. 
not  extend  to  Ireland,  s.  14  ;  but  tins-        (u)  See  ])\.  7,  supra. 
is  now  supplied  by  7  &  8  Vict.  c.  90. 
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ntptcy  by  him  committed  ;  but  it  is  provided,  that  nothing  con- 
tained in  the  act  shall  be  deemed  or  taken  to  give  validity  to  any 
payment  made  by  any  bankrupt,  being  a  fraudulent  preference  of 
any  creditor  or  creditors  of  such  bankrupt,  or  to  any  execution 
founded  on  a  judgment  on  a  warrant  of  attorney  or  cognovit  given 
by  any  bankrupt  by  way  of  such  fraudulent  preference  (x). 

17.  This  provision  is  copied  from  the  81st  section  of  the  6  Geo. 
4  (y),  omitting  the  condition  as  to  the  two  calendar  months,  and 
also  omitting  that  portion  which  relates  to  conveyances,  for  which  the 
previous  act  had  provided.  But  as  the  81st  section  of  the  6  Geo.  4 
did  not  provide  for  payments  by  and  to  a  bankrupt,  which  were 
included  in  the  82d  section,  this  last  act,  being  confined  to  the 
81st  section,  does  not  mention  them,  and  consequently  payments 
within  the  82d  section  (z)  appear  still  altogether  to  depend  upon 
the  6  Geo.  4.  In  that  act  the  words  dealings  and  transactions, 
coupled  in  s.  81  with  contracts,  were  not  considered  to  include  the 
payments,  for  which  a  separate  provision  was  made  by  s.  82  (a). 

18.  As  to  notice  :  payments,  as  far  as  they  depend  upon  the 
6  Geo.  4.  will  be  affected  by  the  provisions  in  regard  to  notice  in 
that  act,  to  which  we  have  already  adverted.  In  regard  to  con- 
veyances *and  contracts,  the  law  seems  to  stand  thus : —  A  pur- 
chaser was  held  by  notice  to  forfeit  the  benefit  of  the  21  Jac.  1, 
although  that  act  was  silent  on  the  subject.  Romilly's  act  only 
protected  a  purchaser  who  had  not  notice  of  a  prior  act  of  bank- 
ruptcy, and  it  made  certain  acts  amount  to  notice.  The  6  Geo.  4, 
in  like  manner,  only  protected  purchasers  who  had  not  notice.  The 
two  late  acts  lay  down  the  same  rule  :  a  purchaser  must  not  have 
notice  to  entitle  him  to  claim  the  benefit  of  those  acts ;  but  they 
contain  no  provision  as  to  the  Gazette  being  notice,  which,  as  we 
have  already  seen,  seems,  in  the  6  Geo.  4,  to  be  confined  to  pay- 
ments within  the  82d  section  of  that  act.  It  appears,  therefore, 
that  notice  is  referred  to  generally  in  the  late  acts,  but  neither  an 
act  of  bankruptcy  nor  a  fiat  is  of  itself  notice,  and  indeed,  the  acts 
themselves  assume  that  an  act  of  bankruptcy  is  not  notice,  nor 
would  the  Gazette  be  constructive  notice  of  an  act  of  bank- 
er) 2  &  3  Vict.  c.  29,  s.  1 ;  Thibault     4  Adoi.  &  Ell.  21  ;  Caiman  v.  Denew, 

C.Gibson,  12  Mees.  &  Wels.  88  ;  Ches-  10   Bing.  292;  Wright  v.  Fearnley,  5 

ton  V.  Gibbs,  ib.  111.  Bing.  N.  C.  89. 

,    (y)  See  pi.  6,  supra.  (a)  See   now   Turquand  v.   Vander- 

(s)  See  Shaw  v.  Botley,    4    Barn.  &  plank,  10  Mees.  &  Wels.  180. 
Add.  801 ;  Willis  v.  Bank  of  England, 
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ruptcy  (b).  It  has  been  decided  that  notice  of  a  docket  having 
been  struck  is  not  of  itself  notice  of  a  prior  act  of  bankruptcy  (c).. 
19.  The  laws  to  which  the  practitioner's  attention  should  now 
be  drawn,  as  affecting  vendors  and  purchasers,  are  the  acts  of  the 
2d  and  2d  &;  3d  of  the  Queen  (d),  and  the  82d  and  83d  sections  of 
the  6  Geo.  4,  as  to  payments,  and  the  87th  section  of  that  act,  as 
to  the  bankrupt  impeaching  the  purchaser's  title  for  defects  in  the 
commission  or  proceedings,  and  the  4th  section  of  the  same  act^ 
protecting,  under  certain  conditions,  a  conveyance  by  a  trader  of 
all  his  estate  and  effects,  for  the  benefit  of  his  creditors. 

(6)  See  4  Bam.  &  Aid.  530.  Wels.  170  ;  and  see  Ramsey  v.  Eaton, 

(c)  Hocking  v.  Acraman,  12  Mees.  &     10  Mees.  &  Wels.  22. 

(d)  7  &  8  Vict.  c.  90,  Ireland. 


*SECTION  IV. 


OF     PROTECTION    FROM    JUDGMENTS    AND    RECOGNI5iANCES. 


1. 

Judgments  formerly  all  of  first  day 
of  term. 

2. 

Corrected  by  29  Car.  2. 

4. 

Doggets  imder  4  §  5  WiU.  iS,  Mary. 

23. 

6. 

Errors  in  names. 

8. 

Judgments,  how  entered  when  signed : 

entry  nunc  pro  tunc. 

24. 

9. 

Notice  of  tmregistered  judgment. 

25. 

10. 

Judgments  against   bankrupts   under 
the  old  laic. 

11. 

Sloper  V.  Fish. 

26. 

12. 

Sharpe  v.  Roahde. 

13. 

Judgments  against   them   under    the 

27. 

new  law. 

28. 

14. 

21  Jac.  1,  c.  24  :  neio  execution  where 
debtor  died  in  execution. 

16. 

29  Car.  2,  c.  3,  s.  16,  execution  against 
goods. 

29. 

18. 

Sale  of  chattels   after  judgment,   but 
before  execution  was  valid. 

30. 

20. 

29  Car.  2,  c.  3,  s.   18,  enrolment  of 
recogtiizances. 

31. 

21. 

New  late:  1  .^-  2  Vict.  c.  110. 

32. 

22. 

Execution  noir  aqainst  debtors'    free- 
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holds,  leaseholds,  and  copyholds,  a-' 

the  time  of  judgment  or  afterwards 

general  power ;  purchasers. 
Judgments  a  charge :  general  power  : 

issue  and  remainder-men  bound : 

bankruptcy :  purchasers. 
Decrees,  ^c.  equal  tojudgmcfits. 
Judgments   not   to   bind  purchasers, 

unless  me7norandum  left  tcith  the' 

Master  of  C.  P. :  entry  by  him. 
.hidgments  of  inferior  courts  removed 

into  superior  courts :  purchasers. 
2  Vic.  c.  11,  old  doggets  closed. 
Old  judgments  after  I  Aitg.    1841,  to 

be  entered  under  new  act  to   bind 

purchasers. 
Year   and  day   of  the   month   when 

left. 
Judgments  to   be  re-registered  every 

five  years  to  bind  jmrchasers. 
Protection     to    purchasers     without 

notice  :  the  old  law  restored. 
ExtinguisJied  judgments  not  revived  ' 

volunteers. 
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1.  By  a  fiction  in  law,  all  judgments  were  supposed  to  be  judg- 
ments of  the  first  day  of  the  term  in  which  they  were  obtained  ;  (1) 
and  therefore  a  purchaser  might  have  his  estate  incumbered  by  a 
judgment  acknowledged  subsequently  to  his  purchase  (a). 

2.  To  obviate  this  injustice,  it  was  .enacted  (b),  that  any  judge 
or  officer  of  any  of  His  Majesty's  Courts  of  Westminster,  that 
should  sign  any  judgments,  should,  at  the  signing  of  the  same,  set 
down  the  day  of  the  month  and  year  of  his  so  doing,  upon  the 
paper  book,  docket  or  record,  which  he  should  sign  ;  which  day 
of  the  month  and  year  should  also  be  entered  on  the  margin  of 
the  roll  of  the  record  where  the  said  judgment  should  be  entered, 
and  such  judgments,  as  against  purchasers  bona  fide  for  valuable 
*considerations  of  lands,  tenements  or  hereditaments,  to  be  charged 
thereby,  should  in  consideration  of  law  be  judgments  only  from 
such  time  as  they  should  be  so  signed,  and  should  not  relate  to 
the  first  day  of  the  term  whereof  they  were  entered,  or  the  day  of 
the  return  of  the  original,  or  filing  the  bail.  And  this  provision 
was  afterwards  extended  to  the  Courts  of  Great  Session  in  Wales, 
and  to  the  Courts  of  Session  in  the  counties  palatine  of  Chester, 
Lancaster  and  Durham  (c). 

3.  But  though  this  settled  all  differences  respecting  the  fiction 
of  law,  whereby  judgments  were  supposed  to  be  all  of  the  first  day 
of  the  term,  by  compelling  the  party'  to  set  down  the  particular 
period  when  the  judgment  was  signed,  and  declaring  that,  as 
against  purchasers  bona  fide  for  a  valuable  consideration,  the 
lands,  tenements  and  hereditaments  to  be  charged  thereby,  should 
be  charged  only  from  such  time  as  the  judgment  was  signed  ;  yet, 
inasmuch  as  it  did  not  compel  the  plaintiff  to  carry  in  the  judg- 
ment roll,  purchasers  and  others  were  rendered  almost  incapable 
of  discovering  what  judgments  were  recovered  (cl). 

4.  And,  therefore,  by  another  statute  (e)  it  was  enacted,  that 
the  clerk  of  the  essoigns  of  the  Court  of  C.  B.,  the  clerk  of  the 
doggets  of  the  Court  of  B.  R.  and  the  master  of  the  office  of  pleas 
in  the  Court  of  Exchequer,  should  make  and  put  into  an  alpha- 

(a)  Vide  supra,  p.   6o3,  as  to  jucli?-         {cl)  llobinson  r.  Harrington,  1  Po-\v. 

ments.  '  Mort.  518,  4th  edit.  S.  C.  MS. 

(6)  29  Car.  2,  c.  3,  s.  14,  lo.  (e)  4  &  5  W.  &  M.  c.  20,  made   per- 

(c)  8  Geo.  1,  c.  25,  s.  fi.  petual  by  7  &  8  W.  3,  c.  36,  s.  3. 

(1)  In  Massachusetts  and  Mauie  a  judgment  is  presumed  to  be  rendered  on 
the  last  day  of  the  term,  unless  there  is  some  special  entry  to  the  contrary.  Her- 
ring V.  PoUey,  8  Mass.  113  ;  Portland  Bank  v.  Maine  Bank,  11  Mass.  204  ;  Hoy. 
Stat,  of  Mass.  ch.  97,  vU  ;  Chase  v.  Oilman,  15  Maine,  64. 
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betical  dogget,  by  the  defendants'  names,  of  all  the  judgments 
entered  in  their  respective  Courts  of  Michaelmas  and  Hilary  terms, 
before  the  last  day  of  the  ensuing  terms  ;  and  of  the  judgments 
Easter  and  Trinity  terms,  before  the  last  day  of  Michaelmas 
term  ;  and  that  no  judgments  should  affect  lands  or  tenements  as 
to  bona  fide  purchasers  for  valuable  consideration,  unless  docketed 
and  entered  according  to  the  act  ;  and  it  is  directed  that  every 
dogget  shall  be  put  into  and  kept  in  books  in  parchment,  to  be 
searched  by  all  persons,  at  reasonable  times,  paying  fourpence  for 
searching  every  term. 

5.  "  Dockets  or  indexes  to  judgments  were  in  use  long  before 
this  statute.  They  were  invented  by  the  Courts  for  their  own 
ease,  and  the  security  of  purchasers,  to  avoid  the  trouble  and  in- 
convenience of  turning  over  the  rolls  at  large.  The  statute  of 
William  and  Mary  did  not  supersede  the  former  practice  of  docket- 
ing the  judgment  in  parchment  or  paper,  which  is  still  necessary 
to  be  done  by  the  attorneys  on  entering  and  bringing  in  the  rolls  ; 
but  was  intended  to  operate  in  addition  to  that  practice,  by  re- 
quiring *the  dockets  to  be  entered  in  alphabetical  order  by  the 
officers  of  the  court  (/)•" 

6.  Judgments  could  not  be  docketed  after  the  time  mentioned 
in  the  act ;  and  the  practice  of  the  clerks  in  docketing  them  after 
that  time  was  only  an  abuse  for  the  sake  of  their  fees,  and  in- 
effectual to  the  party  (§■).  And  as  the  object  of  the  act  was  to 
enable  purchasers  to  discover  judgments  by  the  names  of  the  per- 
sons against  whom  they  were  entered,  if  the  name  of  a  defendant 
were  falsely  entered,  as  Compton  for  Crompton,  the  judgment 
would  be  void  against  purchasers,  and  the  Court  would  not  amend 
the  record  (A). 

7.  If  it  was  wished  to  enter  a  judgment  as  of  a  term,  it  must 
have  been  actually  entered  before  the  essoign-day  of  the  succeed- 
ing term ;  and  Lord  C.  J.  Holt  said,  that  if  judgment  be  signed  in 
a  term,  and  in  the  subsequent  vacation  the  defendant  sells  lands, 
and  before  the  essoigns  of  the  next  term  the  plaintiff  enter  his 
judgment,  it  shall  affect  the  lands  in  the  hands  of  the  purchaser  (i). 
And  although  this  was  doubted  (k),  yet  it  seems  to  be  correct,  as 
the  judgment  is  not   affected  by  the  act  of  Charles  2,  or  that  of 

(/)  Tidd's  Pract.  8o8,  860,  3d  edit.  ;         {h)  Salev.  Crompton,   1  Wils.   Gl ;  2 

Gilb.  C.  P.  140.  Str.  1209. 

((7)  Per  Master  of  the  Rolls,  in  For-         («)  Hodges  v.  Templar,  6  Mod.  191. 
shall  V.  Coles,  Appendix,  No.   18,  sed         (k)  Tidd's  Pract.  857  ;  Bac.  Abr.  by 

/ju.  Gm'III.  tit.  Execution  (I)  n. 
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William  and  Mary.  The  judgment  bound  only  according  to  the 
letter  of  the  statute  of  Charles  ;  and  it  was  not  required  to  be 
docketed  by  the  act  of  William  and  Mary  till  before  the  last  day 
of  ihe  subsequent  term.  And  there  was  no  inconvenience  in  this 
rule,  for  the  practice  was  to  index  judgments  as  soon  as  they  were 
signed,  in  order  to  enable  purchasers  to  search  for  them  with 
facility.  But  this  practice  was  wholly  independent  of  the  direc- 
tions of  the  act  by  which  judgments  were  required  to  be  docketed. 
S.  However,  now  all  judgments,  whether  interlocutory  or  final, 
are  to  be  entered  of  the  day  of  the  month  or  year,  whether  in  term 
or  vacation,  when  signed,  and  are  not  to  have  relation  to  any  other 
day,  but  a  judgment  may  be  ordered  by  the  Court  to  be  entered 
nunc  pro  tunc  (J). 

'  9.  We  have  already  seen,  that  although  a  judgment  was  not 
duly  docketed,  and  therefore  void  against  a  purchaser,  yet  if  the 
purchaser  had  notice  of  it,  equity  would  compel  him  to  pay  it  (m). 

10.  The  statute  of  21  Jac.  1  (n),  for  the  better  division  of  the 
^estates  of  bankrupts,  enacted  that  all  creditors  by  judgment, 
whereof  execution  was  not  served  and  executed  before  the  bank- 
ruptcy, should  only  come  in  rateably  with  the  other  creditors ;  and 
this  was  carried  still  farther  by  the  act  of  Geo.  the  4th  (o).  In 
general,  therefore,  judgments  against  a  bankrupt  were  not  material 
where  the  estate  was  sold  by  his  assignees. 

11.  In  a  late  case  (p),  a  man  sold  a  freehold  estate,  and  the 
conveyance  was  executed  by  all  the  material  parties  ;  but  no  part 
of  the  money  was  paid,  and  the  conveyance  remained  in  the  seller's 
hands.  In  this  stage  he  became  a  bankrupt,  and  a  commission 
issued  against  him  ;  and  it  appeared  that  judgments  were  entered 
up  against  him  previous  to  the  bankruptcy.  The  purchaser  re- 
quired satisfaction  to  be  entered  up  on  the  judgments,  upon  the 
ground  that  the  statute  did  not  apply  to  this  case,  as  the  sale  was 
not  by  the  assignees,  and  it  was  a  concluded  transaction.  The 
demand  was  resisted  on  the  ground  that,  by  the  statute  of  James  1, 
the  judgment  debts  were  reduced  to  a  level  with  the  simple  con- 
tract debts,  for  the  object  of  that  statute  was  to  put  all  the  creditors 

(0  3  &  4  Will.  4,  c.  42,   sect.  1,   and  («)  Ch.  19,  s.  9. 

general  rules  under  it;  o  Barn.  &  Adol.  (o)  6  Geo.  4,  c.  16,  s.  108  ;  6  Will.  4, 

at  the  end ;  see  Hopwood  v.   Watts,  o  c.  14,  s.  126,  Ireland. 

Barn.  &  Adol.  1056  ;    Vaughan  v.  Wil-  (;j)  Slopcr  v.  Fish,  Rolls,   29th  July 

son,    4   Bing.  N.    C.    100;    Blewett  v.  1813;  2  Ves.  &  Bea.  145;  Baldwin  v. 

Tregonning,  4  Adol.  &  Ell.  1002  ;  and  Belcher,    1  Jo.    &   Lat.    18  ;   White  v. 

see  1  Will.  4,  c.  7,  as  to  execution.  Baylor,  4  Dru.  &  War.  297. 

(m)  Supra,  p.  661. 
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on  an  equality  (^q).  Now,  it  was  clear  that  the  seller  had  an 
equitable  lien  on  the  land  for  its  whole  value,  and  that  the  money 
would  go  to  the  assignees  ;  and,  consequently,  if  the  judgment 
creditors  could  execute  their  judgments  against  the  purchaser, 
they  would  obtain  a  preference  over  the  other  creditors  ;  for,  of 
course,  the  purchaser  was  not  to  pay  his  money,  and  also  be  liable 
to  the  judgments.  The  case  of  Orlebar  v.  Fletcher  (r),  appeared 
to  be  a  stronger  case  against  the  judgment  creditors  than  the  pre- 
sent, for  there  the  purchaser  had  paid  the  greater  part  of  the  pur- 
chase-money before  the  bankruptcy ;  and  although,  in  the  present 
case,  the  conveyance  was  executed,  yet  it  was  not  delivered,  and 
therefore  might  be  considered  as  an  escrow  (5)  ;  and  even  if  it 
operated  to  vest  the  legal  estate  in  the  purchaser,  yet  the  case  was 
within  the  spirit  and  meaning  of  the  act  of  James  ;  because  the 
estate  in  effect  formed  part  of  the  property  to  be  distributed.  Upon 
these  grounds  the  assignees  filed  a  bill  against  the  purchaser  for 
a  specific  performance ;  but  the  Master  of  the  Rolls  thought  the 
title  too  doubtful  to  enable  him  to  force  it  on  the  purchaser. 

12.  In  a  later  case,  however  (t),  where  a  man  agreed  to  sell  his 
^'estate,  and  became  a  bankrupt  before  the  conveyance  was  exe- 
cuted, the  same  learned  Judge  held  that  the  assignees  of  the  seller 
could  make  a  title  without  the  concurrence  of  judgment  creditors 
whose  judgments  were  duly  docketed  before  the  bankruptcy. 

13.  'i'iie  new  law,  as  we  have  seen,  prevents  a  judgment  creditor 
from  having  any  preference  in  the  case  of  bankruptcy,  unless  the 
judgment  has  been  entered  up  a  year  before  the  bankruptcy  («). 
But  within  this  limit,  the  cases  before  referred  to  would  apply  to 
the  new  enactment. 


14.  The  21  Jac.  1,  c.  24,  which  enabled  persons  to  have  new 
execution  against  the  property  of  debtors  dying  in  execution,  pro- 
vided, that  the  act  should  not  extend  to  give  liberty  to  any  person 
or  persons,  their  executors  or  administrators,  at  whose  suit  or  suits 
any  such  party  should  be  in  execution,  and  die  in  execution,  to 
have  or  take  any  new  execution  against   any   the   lands,   tenements 

(q)  See  NeAvlandi-. ,  1  P.  Wms.  Camp.  394,  where  the  deed   was  in  the 

92.'  possession  of  the  purchaser's  soUcitor. 

(r)  1  r.  Wms.  737.  (t)  Shaipe  r.  Roahde,  2  Rose,  192. 

(s)  Derby  Canal  Company  u.  Wilmot.         (u)  1  &  2  Vict.  c.  110,  s.   13;  see  p. 

S  East,  3g6.     See   O'Dell  r.   "Wake,    o  6 Qd,  supra. 
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or  hereditaments  of  such  party  dying  in  execution,  which  should 
at  any  time  after  the  said  judgment  or  judgments  be  by  him  sold 
bona  fide  for  the  payment  of  any  of  his  creditors,  and  the  money 
which  should  be  paid  for  the  lands  so  sold  either  paid  or  secured 
to  be  paid  to  any  of  his  creditors,  with  their  privity  and  consent,  in 
discharge  of  his  or  their  due  debts,  or  of  some  part  thereof. 


15.  Formerly,  if  goods  had  been  sold  during  long  vacation,  a 
fieri  facias  tested  the  preceding  term  would  have  overreached  the 

sale,  although  issued  subsequently  to  it  (x). 

16.  To  remedy  this  inconvenience,  it  was  enacted  (y),  that  no 
writ  oi  fieri  facias ,  or  other  writ  of  execution,  should  bind  the  pro- 
perty of  goods  against  whom  such  writ  of  execution  was  sued  forth, 
but  from  the  time  that  such  writ  should  be  delivered  to  the  sheriff, 
under-sheriff  or  coroners,  to  be  executed  ;  and  for  the  better  mani- 
festation of  the  said  time,  the  sheriff,  under-sheriff  and  coroners, 
their  deputies  and  agents,  should  upon  the  receipt  of  any  such 
writ,  without  fee  for  doing  the  same,  indorse  upon  the  back  thereof 
the  day  of  the  month  or  year  whereon  he  or  they  received  the 
same  (I). 

17.  It  has  been  said  (z),  that  the  whole  intention  of  this  pro- 
vision was  to  secure  purchasers,  under  a  second  execution,  against 
any  former  writ  which  might  have  been  delivered  to  the  sheriff. 
But  a  purchaser  under  a  second  execution  was  always  protected 
against  any  prior  writ  of  which  he  had  no  notice,  by  the  rule  of 
law,  independently  of  the  statute  of  frauds  (a)  ;  and  the  reason 
already  given  appears  to  be  the  correct  one. 

18.  A  leasehold  for  years  might  be  extended  on  an  elegit,  if  it 
was  in  the  possession  of  the  defendant  at  the  time  execution  was 
awarded  (6).  It  was,  however,  settled  long  before  the  statute  of 
Charles  2,  that  a  sale  of  chattels  was  good  after  judgment,  although 
not  after   execution  awarded  (c)  ;  so  that  as  to  a  term  of  years  the 

{x)  Houghton  V.  Rushley,  Skin.  257  ;  Co.  171  ;  and  see  and  consider  31  Ass. 

raid  see  Comb.  145  ;  2  Ventr.  218.  p.  6  ;  38  Ass.  p.  4 ;  and  see  2  Inst.  395  ; 

{y)  29  Car.  2,  c.  3,  s.  16.  Gilb.  Ex.  33,  35. 

(;)  Per  Ashhurst,  J.  in  casic  Hutchin-         (c)  Sir   Gerard  Fleetwood's   case,    8 

son  V.  Johnson,  1  Term.  Picp.  731.  Co.  171  ;  and  see  1  Fitz.  Abr.  tit.  Exe- 

(a)  See  Smallcomb  v.  Buckingham,  1  cution,  pi.  108 ;  2  Ro.  Abr.   157  ;  Wil- 

LordRavm.  251;    Carth.  419;    Payne  son  v.  Wormal,  XJodb.    161,   pi.    226; 

V.  Drewe,  4  East,  523.  Shirley  v.  Watts,  3  Atk.  200. 

(6)  Sir  Gerard   Fleetwood's   case,    8 

(I)  This  statute  only  operates  in  favor  of  purchasers.  It  was  not  passed  for 
the  benefit  of  the  debtor.  Houghton  v.  Rushley,  siq).  and  Norden  v.  Needham, 
Pasch.  3  W.  &  M.  B.  R.  M.  S.  In  this  last  case  it  was  held  that  deeds  and  writ- 
ings could  not  be  taken  in  execution. 
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command  to  the  sheriff  in  an  elegit  did  not  overreach  the  aaie  in 
the  same  manner  as  it  did  in  the  case  of  a  freehold  estate.  TJiis 
distinction  appears  to  have  been  expressly  taken  in  Fleetwood's 
case. 

19.  Lord  Hardwicke  considered  leaseholds  as  within  the  opera- 
tion of  the  16th  section  of  the  statute  of  frauds,  and  consequently 
as  not  bound  until  the  delivery  of  the  writ  of  execution  to  the 
sheriff  (I).  For  in  Burdon  v.  Kennedy  (rf),  his  Lordship  said, 
where  an  execution  by  elegit  or  fieri  facias,  is  lodged  in  a  sheriff's 
hands,  it  binds  goods  from  that  time,  except  in  the  case  of  the 
Crown,  and  a  leasehold  estate  is  also  affected  from  that  time;  and 
if  the  debtor,  subsequent  to  this,  makes  an  assignment  of  the 
leasehold  estate,  the  judgment  creditor  need  not  bring  a  suit  in 
ejectment  to  come  at  the  leasehold  estate,  by  setting  aside  the 
assignment,  but  may  proceed  at  law  to  sell  the  term,  and  the 
vendee,  who  is  generally  a  friend  to  the  plaintiff,  will  be  entitled  at 
law  to  the  possession,  notwithstanding  such  assignment  (11). 

20.  There  was  one  more  provision  in  the  act  of  Charles  2  in 
favor  of  purchasers.  It  was  enacted,  that  the  day  of  the  month 
and  year  of  enrolment  of  recognizances  should  be  set  down  in  the 
margin  of  the  roll  ;  and  that  no  recognizance  should  bind  any 
lands,  &;c.  in  the  hands  of  any  purchaser,  bona  fde  and  for  valuable 
consideration,  but  from  the  time  of  such  enrolment  (e). 

21.  The  law  is  now  placed  upon  a  new  footing  by  the  1  &  2  Victo 

c.  iio(/)(ni). 

22.  By  the  11th  section  of  that  statute  (^)  it  is  enacted,  that  it 
shall  be  lawful  for  the  sheriff  or  other  officer  to  whom  ^any  writ  of 
elegit,  or  any  precept  in  pursuance  thereof,  shall  be  directed,  at  the 
suit  of  any  person,  upon  any  judgment  which  at  the  time  appointed 
for  the  commencement  of  the  act  shall  have  been  recovered,  or 
shall  be  thereafter  recovered  in  any  action  in  any  of  Her  Majesty's 
superior  courts  at  Westminster,  to  make  and  deliver  execution  unto 
the  party  in   that  behalf  suing   of  all   such   lands,   tenements,   rec- 

{d)  3  Atk.    739  ;    and   see  Jeanes  v.         (e)  29  Cha.  2,  c.  3.  s.  18. 
Wilkins,  1  Ves.  195  ;  Forth  v.  Duke  of        (/)  See  p.  662,  supra. 
Norfolk,  4  Madd.  503.  (<?)  And  see  sect.  9,  andi  supra,  p.  662. 

(I)  This  position  in  former  editions  was  attempted  to  be  proved  by  a  full  review' 
of  all  the  authorities }  but  see  now  itifra,  sect.  11  of  1  &  2  Vict.  c.  110  ;  sttpra  p. 
667,  pi.  37. 

(II)  Note,  if  the  judgment-creditor  tamper  with  the  sheriff  to  have  the  estate 
sold  at  an  undervalue,  equity  will  relieve  against  the  sale.  Gascoign  v.  Stut,  3 
Oha.  Rep.  32.     See  Dillon  r.'Byrn,  Irish  Term  Rep.  600. 

(III)  As  to  Ireland,  see  3  &  4  Vict.  c.  lOo. 
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lories,  tithes,  rents,  and  hereditaments,  including  lands  and  here- 
ditaments of  copyhold  or  customary  tenure,  as  the  person  against 
whom  execution  is  so  sued,  or  any  person  in  trust  for  him,  shall 
have  been  seised  or  possessed  of  at  the  time  of  entering  up  the  said 
judgment,  or  at  any  time  afterwards,  or  over  which  such  person 
shall  at  the  time  of  entering  up  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit,  in  like 
manner  as  the  sheriff  or  other  officer  might  then  make  and  deliver 
execution  of  one  moiety  of  the  lands  and  tenements  of  any  person 
against  whom  a  writ  of  elegit  was  sued  out ;  which  lands,  tene- 
ments, rectories,  tithes,  rents,  and  hereditaments,  by  force  and 
virtue  of  such  execution,  shall  accordingly  be  held  and  enjoyed  by 
the  party  to  whom  such  execution  shall  be  so  made  and  delivered, 
subject  to  such  account  in  the  court  out  of  which  such  execution 
shall  have  been  sued  out  as  a  tenant  by  elegit  was  then  subject  to 
in  a  court  of  equity  :  provided  always,  that  such  party  suing  out 
execution,  and  to  whom  any  copyhold  or  customary  lands  shall  be 
so  delivered  in  execution,  shall  be  liable  to  make,  perform,  and 
render  to  the  lord  of  the  manor,  or  other  person  entitled,  all  such 
and  the  like  payments  and  services  as  the  person  against  whom 
such  execution  shall  be  issued  would  have  been  bound  to  make, 
perform,  and  render  in  case  such  execution  had  not  issued  ;  and 
that  the  party  so  suing  out  such  execution,  and  to  whom  any  such 
copyhold  or  customary  lands  shall  have  been  so  delivered  in  exe- 
cution, shall  be  entitled  to  hold  the  same  until  the  amount  of  such 
payments,  and  the  value  of  such  services,  as  well  as  the  amount  of 
the  judgment,  shall  have  been  levied  ;  provided  also,  that  as  against 
purchasers,  mortgagees,  or  creditors,  who  shall  have  become  such 
before  the  time  appointed  for  the  commencement  of  the  act  (/t),  such 
writ  of  elegit  shall  have  no  greater  or  other  effect  than  a  writ  of 
elegit  would  have  had  in  case  the  act  had  not  passed. 

23.  And  it  is  enacted  (^),  that  a  judgment  already  entered  up, 
or  to  be  thereafter  entered  up,  against  any  person  in  any  of  Her 
Majesty's  superior  courts  at  Westminster,  shall  operate  as  a  charge 
upon  all  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and 
hereditaments  (including  lands  and  hereditaments  of  copyhold  or 
customary  tenure),  of  or  to  which  such  person  shall  at  the  time  of 
entering  up  such  judgment,  or  at   any   time   afterwards,  be  seised, 

(Ji)  Vide  sect.  123,  p.  662  (1st  Octo-  (i)  1  &   2  Vict.  c.  110,   s.   13;   supra. 

bar  1838).  p.  062. 
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possessed,  or  entitled,  for  any  estate  or  interest  whatever,  at  law  or 
in  equity,  whether  in  possession,  reversion,  remainder,  or  expec- 
tancy, or  over  which  such  person  shall,  at  the  lime  of  entering  up 
such  judgment,  or  at  any  time  afterwards,  have  any  disposing  power 
which  he  might,  without  the  assent  of  any  other  person,  exercise  for 
his  own  benefit,  and  shall  be  binding  as  against  the  person  against 
whom  judgment  shall  be  so  entered  up,  and  against  all  persons 
claiming  under  him,  after  such  judgment,  and  shall  also  be  binding 
as  against  the  issue  of  his  body,  and  all  other  persons  whom  he 
might,  without  the  assent  of  any  other  person,  cut  off  and  debar 
from  any  remainder,  reversion,  or  other  interest,  in  or  out  of  any 
of  the  said  lands,  tenements,  rectories,  advowsons,  tithes,  rents, 
and  hereditaments  ;  and  that  every  judgment  creditor  shall  have 
such  and  the  same  remedies  in  a  court  of  equity  against  the  here- 
ditaments so  charged  by  virtue  of  the  act,  or  any  part  thereof,  as 
he  would  be  entitled  to  in  case  the  person  against  whom  such 
judgment  shall  have  been  so  entered  up  had  pov/er  to  charge  the 
same  hereditaments,  and  had  by  writing  under  his  hand  agreed  to 
charge  the  same  with  the  amount  of  such  judgment  debt  and 
interest  thereon  ;  provided  that  no  judgment  creditor  shall  be  enti- 
tled to  proceed  in  equity  to  obtain  the  benefit  of  such  charge  until 
after  the  expiration  of  one  year  from  the  time  of  entering  up  such 
judgment,  or  in  cases  of  judgments  already  entered  up,  or  to  be 
^entered  up  before  the  time  appointed  for  the  commencement  of  the 
act,  until  after  the  expiration  of  one  year  from  the  time  appointed 
for  the  commencement  of  this  act ;  nor  shall  such  charge  operate 
to  give  the  judgment  creditor  any  preference  in  case  of  the  bank- 
ruptcy of  the  person  against  whom  judgment  shall  have  been 
entered  up,  unless  such  judgment  shall  have  been  entered  up  one 
year  at  least  before  the  bankruptcy  :  provided  also,  that  as  regards 
purchasers,  mortgagees,  or  creditors,  who  shall  have  become  such 
before  the  time  appointed  for  the  commencement  of  the  act  (j), 
such  judgment  shall  not  affect  lands,  tenements,  or  hereditaments, 
otherwise  than  as  the  same  would  have  been  affected  by  such 
judgment  if  the  present  act  had  not  passed  :  provided  also,  that 
nothing  therein  contained  shall  be  deemed  or  taken  to  alter  or 
affect  any  doctrine  of  courts  of  equity  whereby  protection  is  given 
to  purchasers  for  valuable  consideration  without  notice  (k). 

24.  And   it   is   also   enacted  (/),   that   all    decrees  and  orders  of 

{J  )  Vide  SHjJra,  p.  961.  (/)  1  &  2  Vict.  c.  1]0.  s.  18. 

{k)  Supra  p.  664. 
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courts   of  equity,   and   all   rules  of  courts   of  common   law,  and  all 
orders  of  the  Lord  Chancellor,  or  of  the  Court  of  Review,  in  matters 
of  bankruptcy,  and   all  orders  of  the  Lord  Chancellor  in  matters   of 
lunacy,    whereby   any   sum    of  money,   or  any  costs,   charges,    or 
;     expenses,  shall   be   payable   to  any   person,   shall   have   the   effect 
of  judgments  in   the   superior  courts  of  common  law,  and  the  per- 
sons to  whom   any  such  monies,  or  costs,  charges,  or  expenses  shall 
be  payable,  shall  be  deemed  judgment  creditors  within  the  mean- 
.    ing  of  the  act ;  and  all    powers    thereby  given  to  the  judges   of  the 
superior  courts  of  common  law  with  respect   to   matters   depending 
['    in  thesame   courts  shall  and  may  be  exercised  by  courts  of  equity, 
''.    with  respect  to  matters   therein   depending,  and  by  the  Lord  Chan- 
cellor and   the  Court  of  Review   in  matters  of  bankruptcy,  and  by 
tile  Lord  Chancellor  in  matters  of  lunacy  ;  and  all  remedies  thereby 
.     given  to  judgment   creditors   are,    in   like  manner,  given  to  persons 
'     to  whom  any   monies,   or  costs,   charges,  or  expenses   are  by  such 
orders  or  rules  respectively  directed  to  be  paid. 

'25.  Provided,  and  it  is  further  enacted  (m),  that  no  judgment  of 
any  of  the  said  superior  courts,  nor  any  decree  or  order  in  any 
court  of  equity,  nor  any  rule  of  a  court  of  common  law,  nor  any 
order  in  bankruptcy  or  lunacy,  shall  by  virtue  of  the  act  affect  any 
lands,  tenements,  or  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  and  until  a  memorandum  or  minute  containing  the 
name  and  the  usual  or  last  known  place  of  abode,  and  the  title, 
*trade,  or  profession  of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  court  and  the  title  of  the  cause  or  matter 
in  which  such  judgment,  decree,  order  or  rule  shall  have  been 
obtained  or  made,  and  the  date  thereby  recovered  or  ordered  to  be 
paid,  shall  be  left  with  the  senior  master  of  the  Court  of  Common 
Pleas  at  Westminster  (n),  who  shall  forthwith  enter  the  same  par- 
ticulars in  a  book,  in  alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  affected  by  such  judgment,  decree, 
order,  or  rules  ;  and  such  ofScer  shall  be  entitled,  for  any  such 
entry,  to  the  sum  of  five  shillings  ;  and  all  persons  shall  be  at 
liberty  to  search  the  same  book  on  payment  of  the  sum  of  one 
shilling.  Notice  to  a  purchaser  is  by  a  later  act  rendered  imma- 
terial (o). 

26.  And  it  is  further  enacted  (p),  that  in  all  cases  where  final 
judgment    shall  be  obtained  in    any  action   or  suit  in  any  inferior 

(m)  1  &  2  Yict.  c.  110,  s.  19.  (o)  3  &  4  Yict.  c.  82. 

(>i)  Supra,  p.  668.  ( /;)  1  &  2  Vict.  c.  1 10,  s.  22  ;  supra,  p.  670. 
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court  of  record,  in  which,  at  the  time  of  passing  of  the  act,  a  bar- 
rister of  not  less  than  seven  years  standing  shall  act  as  judge, 
assessor  or  assistant  in  the  trial  of  causes,  and  also  in  all  cases 
where  any  rule  or  order  shall  be  made  by  any  such  inferior  court 
of  record  as  aforesaid,  whereby  any  sum  of  money,  or  any  costs, 
charges  or  expenses,  shall  be  payable  to  any  person,  it  shall  be 
lawful  for  the  Judges  of  any  of  Her  Majesty's  superior  courts  of 
record  at  Westminster,  or  if  such  superior  court  be  within  the 
county  palatine  of  Lancaster,  for  the  judges  of  the  Court  of  Com- 
mon Pleas  at  Lancaster,  or  for  any  Judge  of  any  of  ihe  said  courts 
at  chambers,  either  in  term  or  vacation,  upon  the  application  of 
any  person  who,  at  the  time  of  the  commencement  of  the  act,  shall 
have  recovered,  or  who  shall  at  any  time  thereafter  recover  such 
judgment,  or  to  whom  any  money,  costs,  charges  or  expenses  shall 
be  payable  by  such  rule  or  order  as  aforesaid,  or  upon  the  appli- 
cation of  any  person  on  his  behalf,  and  upon  the  production  of  the 
record  of  such  judgment,  or  upon  the  production  of  such  rule  or 
order,  such  record,  or  rule,  or  order,  as  the  case  may  be,  being 
respectively  under  the  seal  of  the  inferior  court  and  signature  of 
the  proper  officer  thereof,  to  order  and  direct  the  judgment  or,  as 
the  case  may  be,  the  rule  or  order  of  such  inferior  court  to  be 
removed  into  the  said  superior  court,  or  into  the  Court  of  Common 
Pleas  at  Lancaster,  as  the  case  may  be,  and  immediately  thereupon 
such  judgment,  rule  or  order  shall  be  of  the  same  force,  charge  and 
effect  as  a  judgment  recovered  in,  or  a  rule  or  order  made  by  such 
superior  court,  and  all  proceedings  shall  and  may  be  immediately 
*had  and  taken  thereupon,  or  by  reason  or  in  consequence  thereof, 
as  if  such  judgment  so  recovered,  or  rule  or  order  so  made,  had 
been  originally  recovered  in  or  made  by  the  said  superior  court,  or 
into  the  Court  of  Common  Pleas  at  Lancaster,  as  the  case  may  be, 
and  all  the  reasonable  costs  and  charges  attendant  upon  such 
application  and  removal,  shall  be  recovered  in  like  manner  as  if  the 
same  were  a  part  of  such  judgment,  rule  or  order  ;  provided  always, 
that  no  such  judgment,  rule  or  order,  when  so  removed  as  afore- 
said, shall  affect  any  lands,  tenements  or  hereditaments  as  to  pur- 
chasers, mortgagees  or  creditors,  any  further  than  the  same  would 
have  done  if  the  same  had  remained  a  judgment,  rule  or  order  of 
such  inferior  court,  unless  and  until  a  writ  of  execution  thereon 
shall  be  actually  put  into  the  hands  of  tlie  sheriff  or  other  officer 
appointed  to  execute  the  same. 
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27.  By  a  still  later  act  (I)  it  was  enacted  (q),  that  no  judgment 
should  thereafter  be  docketed  under  the  provisions  of  the  4  &£  5 
Wni.  &-  Mary,  but  that  all  such  dockets  should  be  finally  closed 
immediately  after  the  passing  of  the  act,  without  prejudice  to  the 
operation  of  any  judgment  already  docketed  and  entered  under  the 
old  act,  except  so  far  as  any  such  judgment  may  be  affected  by 
the  provisions  contained  in  the  former  act  of  Victoria. 

28.  And  it  was  enacted  (r),  that  no  judgment  already  docketed 
and  entered  under  the  said  act  of  Wm.  h  Mary  should,  after  the 
1st  day  of  August  1841,  affect  any  lands,  tenements  or  heredita- 
ments, as  to  purchasers,  mortgagees,  or  creditors,  unless  and  until 
such  memorandum  or  minute  thereof  as  was  prescribed  in  the  act 
of  the  1  &£  2  of  Victoria  should  be  left  with  the  Senior  Master  of 
the  Court  of  Common  Pleas  at  Westminster,  who  should  forthwith 
enter  the  same  in  manner  thereby  directed  in  regard  to  judgments ; 
and  such  officer  should  be  entitled  for  any  such  entry  to  the  sum 
of  5s. 

29.  And  it  was  enacted  (s),  that  in  addition  to  the  entry  by  the 
said  last-mentioned  act,  or  by  the  act  itself,  required  to  be  made  in 
a  book  by  the  Senior  Master,  of  the  particulars  to  be  contained  in 
every  memorandum  or  minute  left  with  him  of  any  judgment, 
decree  or  order,  rule  or  order,  he  should  insert  in  such  book  the 
*year  and  the  day  of  the  month  when  every  such  memorandum  or 
minute  is  so  left  with  him. 

30.  And  it  was  enacted  (^),  that  all  judgments  of  any  of  the 
superior  courts,  decrees  or  orders  in  any  court  of  equity,  rules  of  a 
court  of  common  law,  and  orders  in  bankruptcy  or  lunacy,  which 
since  the  passing  of  the  said  act  of  the  1st  &  2d  of  the  Queen  had 
been  registered  under  the  provisions  therein  contained,  or  which 
should  thereafter  be  so  registered,  should,  after  the  expiration  of 
five  years  from  the  date  of  the  entry  thereof,  be  null  and  void 
against  lands,  tenements,  and  other  hereditaments,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  a  like   memorandum  or  minute  as 

.  was    required  in  the    first  Instance  was  again    left   with  the  Senior 

{q)  2  Vict.  c.  11,  s.  1    (4  June  1839)  ;         (s)  Sect.  3. 
see  p.  667,  supra.  (t)  Sect.  4. 

(r)  Sect.  2. 


(I)  As  to  Ireland,  see  9  Geo.  4,  c.  35  ;  Knox  v.  Kellv,  1  Dm.  &  Wal.  542  ; 
Hickson  r.  Collins,  1  Jo.  &  Lat.  94  ;  6  Ir.  Eq.  Rep.  524  ; '?  &  8  Vict.  c.  90  ;  Beere 
i\  Head,  Ch.  13th  Feb.  1846,  in  which  the  effect  of  notice  was  held  to  be  the 
same  in  Ireland  as  in  England,  see  p.  664  n.  supra. 
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Master  of  the  said  Court  of  Common  Pleas,  within  five  years 
before  the  execution  of  the  conveyance,  settlement,  mortgage, 
lease,  or  other  deed  or  instrument  vesting  or  transferring  the  legal 
or  equitable  right,  title,  estate  or  interest,  in  or  to  any  such  pur- 
chaser or  mortgagee  for  valuable  consideration,  or  as  to  creditors, 
within  five  years  before  the  right  of  such  creditors  accrued,  and  so, 
toties  quoties,  at  the  expiration  of  every  succeeding  five  years  ;  and 
the  Senior  Master  should  forthwith  re-enter  the  same  in  like 
manner  as  the  same  was  originally  entered  ;  and  such  officer  should 
be  entitled  for  any  such  re-entry  to  the  sum  of  Is. 

31.  Provided  also,  and  it  was  further  enacted  (u),  that  as  against 
purchasers  and  mortgagees  without  notice  of  any  such  judgment, 
decrees  or  orders,  rules  or  orders,  as  aforesaid,  none  of  such  judg- 
ments, decrees  or  orders,  rules  or  orders,  should  bind  or  atFect  any 
lands,  tenements  or  hereditaments,  or  any  interest  therein,  further 
or  otherwise,  or  more  extensively  in  any  respect,  although  duly 
registered,  than  a  judgment  of  one  of  the  superior  courts  aforesaid 
would  have  bound  such  purchaser  or  mortgagee  befoie  the  said 
act  of  the  1st  &  2d  of  the  Queen,  where  it  had  been  duly  docketed 
according  to  the  law  then  in  force. 

32.  Provided  also,  and  it  was  enacted  (x),  that  nothing  in  the 
said  act  of  the  1st  of  the  Queen  nor  in  that  act  contained  should 
extend  to  revive  or  restore  any  judgment  which  should  be  extinguish- 
ed or  barred,  nor  should  the  sane  extend  to  affect  or  prejudice 
any  judgment  as  between  the  parties  thereto,  or  their  representatives, 
or  those  deriving  as  volunteers  under  them. 

(m)  Sect.  0  ;  Adde  supra,  p.  664,  665,     {x)  Sect.  6. 
666. 
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Deeds  and  wills  in    Yoric,  Kingston- 
upon-Hull,    aiid   Middlesex   to    be 
registered. 
Deeds   not   registered    void    agaitist 
purchasers. 

So  devises. 

Time  alloiocd  for  registry  of  icills  in 
York  or  Kingston-npon-Hull. 

In  the  North  Riding  of  York. 

In  Middlesex. 

Copyholds    and     certain    leases     ex- 
cepted. 

Judgments  to  be  registered. 

Different  allozcance  of  time  for  regis- 
try. 

Appointment  of  assignee  of  insolvent 
or  bankrupt  to  be  registered. 


I.  What  memorial  is  required. 
12.  How  to  be  framed. 

14.  A  icitness  to  the  deed  must  be  a  tvit- 

ness  to  the  memorial. 

15.  Execution  of  memorial  by  representa- 

tives. 

16.  Deed  of  corporation. 

17.  Writs  of  execution,  Sgc. 

18.  Necessary  conte7its  of  memorial. 

19.  Description  of  parcels. 

II.  What  deeds  are  to  be  registered. 

21.  An  appointment  must. 

22.  Assignment  of  legacy,  not. 

23.  Lease   tnust,   although  assignment  of 

it  is  registered. 

24.  Settlement  by  a  wotnan  must,  to  pre- 

vent charges  by  her  husband. 

25.  Warburton  V.  Loveland:  Irish  act. 


2C. 


27. 


43. 


Two  successive  grants  without  regis- 
try, and  grant  by  the  second  gran- 
tee to  one  tcho  registers :  Irish 
act. 

Unregistered  deed  good  against  exe- 
cution :  Irish  act. 

III.  Exceptions. 

Of  copyholds  :  leases  by  license. 

Of  leases  at  rack-rent. 

Of  leases  not  beyond   21  years,  with 

possession  and  occupation  :    sale : 

mortgage. 
Of  Serjeant's  Inn. 

ly.  Notice. 

Further  advance  by  mortgagee  with- 
out notice  of  second  registered 
mortgage,  valid. 

Mortgagor  paying  off  mortgage  \oith- 
out  notice  of  registered  transfer, 
valid. 

So  further  advances  after  sale  of 
equity  of  redemption. 

Purchaser  without  notice  7tot  bound 
by  2}>'ior  equitable  registered  in- 
cumbrance. 

Purchaser  with  notice  bound  by  un- 
registered deed. 

Nature  of  notice. 


Observatiotis  on  the  act. 

Observations  against  a  general  regis- 
try. 

Registry  of  incumbraiices  under  2 
Vict.  c.  11. 


1.  By   several   acts  of  parliament,  all  deeds  and  wills  concerning 

(1)  In  all  the  States  of  the  Union  there  are  provisions  made  by  statute  for  re- 
cording all  deeds  and  conveyances  of  land,   except  certain  chattel  interests,  upon 

Vol.  II.    ,  .58  [*966] 


458'  or    FROTECTIOH    FKOKT 

estates   within  the  north    (a),  east    (b),  or  west   (c)  ridings   of  the 
county  of  York  ;  or  within  the  town  and  county  of  Kingslon-upon- 

(a)  8  Geo.  2,  c.  6.  (c)  2  &  3  Anne,  c,  4  ;  ,5  Anne,  c.  18- 

(6)  6  Anne,  c.  35. 

previous  acknowledgment  or  proof.  TMs  acknowledgment  seems  to  be  univer- 
sally required,  in  conveyances  of  estates  of  freehold,  to  render  them  admissible 
to  record,  excejat  in  certain  cases,  in  which  provision  is  made  for  the  solemn 
proof  of  their  execution,  either  by  the  subscribing  witnesses,  or  in  case  of  theii 
death  or  absence,  by  other  witnesses,  before  thev  can  be  admitted  to  registration. 
2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32,  "ch.  29,  §1,  in  note  ;  4  Kent,  (Gth 
ed.)  456.  In  several  of  the  States  two  attesting  witnesses  are  essential  to  thi 
complete  validity  of  every  deed  of  conveyance,  as,  in  New  Hampshire,  Yermoni . 
Connecticut,  Georgia,  Florida,  Ohio,  Michigan,  and  Arkansas.  Aud  Mr.  Chan- 
cellor Kent  suggests  that  it  is  probable  that  the  deed  would  not  be  deemed  sul- 
ficiently  authenticated  for  recorduag,  without  the  signature  of  the  tAvo  witnesses. 
4  Kent,  (6th  ed.)  457.  Either  one  attesting  witness,  or  the  acknowledgment  of 
the  grantor,  is  requisite  in  New  York  and  Massachusetts,  and  two  witnesses,  or 
the  like  acknowledgment,  are  deemed  requisite  in  the  states  of  Indiana,  Ten- 
nessee, and  Kentucky.  In  some  of  the  States  powers  of  attorney  to  convey  must 
be  attested  and  otherwise  executed  -with  the  same  formalities  as  deeds  of  convey- 
ance. Such  is  the  case  in  New  Hampshire,  Vermont,  Connecticut,  and  Missouri. 
2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32,  ch.  2,  §77  in  note.  But  see  as  to 
Massachusetts,  Valentine  v.  Piper,  22  Pick.  85  ;  where  it  is  held  that  such  powers  of 
attorney  need  not  be  acknowledged  and  recorded.  An  acknowledgment  by  one 
of  several  grantors  is  sufficient  in  Massachusetts.  Ilev.  Stat.  ch.  59,  §12.  Thi- 
was  so  held  before  this  statute.  Catlui  v.  Ware,  9  Mass.  218  ;  Shaw  v.  Poor,  (, 
Pick.  86.  The  record  of  a  deed  of  land,  which  has  been  admitted  to  registra- 
tion, without  having  been  duly  acknowledged  before  a  magistratCj  is  of  no  va- 
lidity or  effect,  and  a  deed  thus  or  otherwise  illegally  recorded  is  not  even 
constructive  notice  to  tliird  persons.  Blood  v.  Blood,  23  Pick.  80  ;  De  "Witt  .'•. 
^Moulton,  17  Maine,  418  ;  McNeil  v.  Magee,  5  Mason,  244  ;  Sigouiney  ■(;.  Larned^ 
10  Pick.  72;  Shultz  v.  Moore,  1  M'Lean,  520;  4  Kent  (Cth  ed.)  174;  post,  984,. 
note.  There  is,  likewise,  a  fixed  period  of  time  allowed,  in  many  of  the  States,, 
for  registration  of  the  deed,  as,  for  instance,  one  year  iii  Delaware,  eight  months 
in  Virginia  and  Kentucky,  six  months  in  Pennsylvania,  Maryland,  and  South 
Carolina,  two  years  in  North  Carolina,  three  months  in  Mississippi,  Alabama,  and 
Missouri,  ninety  days  in  Indiana,  and  fifteen  days  in  New  Jersey.  4  Kent  (6th 
ed.)  457  ;  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32,  ch.  29,  §1  in  note.  It 
is  supposed,  that  in  these  cases,  Avhere  a  time  is  fixed,  within  Avhich  deeds  shall 
be  registered,  if  they  are  registered  within  that  time,  they  will  operate  from  the 
time  of  their  execution  and  delivery.  So,  in  some  States,  where  there  is  no  pre- 
scribed time,  and  it  is  held  they  shall  be  recorded  within  a  reasonable  time  ;  if 
so  recorded,  it  is  supposed  they  wUl  operate  from  their  execution.  4  Kent  (6th 
ed.)  457  ;  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32,  ch.  29,  §1  in  notej 
Brown  v.  Bakidge,  1  Meigs,  1 ;  Den  v.  Eicliman,  1  Green,  43  ;  Beers  v.  Haw- 
ley,  2  Comr.  467.  But  in  Massachusetts  and  some  other  States,  reasonable  time 
is  not  considered ;  Gushing  t'.  Hurd,  4  Pick.  257;  but  priority  is  given  to  the 
conveyance  which  shaU  be  first  recorded ;  and  it  is  regarded  as  recorded  when 
delivered  to  the  registry  for  that  purpose  ;  Cook  v.  Hall,  1  Gilman,  575  ;  4  Kent 
(6th  ed.)  458,  note  ;  and  in  Pennsylvania,  of  deeds  not  recorded  within  the  time 
prescribed  by  law,  tliat  takes  priority  which  is  first  recorded.  Lightner  c.  Moo- 
ney,  10  Watts,  407 :  Ebner  v.  Gouiidie,  5  Watts  &  Serg.  49.  So  in  Alabama, 
Mallory  v.  Stodder,  6  Alabama,  801.  So  in  Tennessee,  Miller  v.  Estell,  8  Yer- 
ger,  452.  But  see  Garnett  v.  Stockton,  7  Humph.  84.  So  in  Ohio,  Xorthrup  v. 
Bretimer,  8  Ham.  (Ohio)  392.  So  in  Mississippi,  Mcllaven  v.  jSIcGuire^  9 
Smedes  &  Marsh.  34.  In  Georgia,  deeds,  not  recorded  within  the  time  prescrib- 
ed by  law,  gam  no  priority,  by  subsequent  registry,  over  deeds  not  recorded. 
Doe  V.  Reddin,  Dudley  (Geo.)  177.  In  some  of  the  States  a  difference  is 
made  between  the  time  of  recording  mortgages  and  other  deeds.  See  2  Cruise 
Dig.  by  Mr.  Greenleaf,  Vol.4,  Tit.  32,  ch.  29,  §1,  note;  lib.  Vol.  2,  Tit. 
15,  ch.  5,  §50,   in  note ;    4  Kent  (6th  ed.)   168  et  seq.      Under   the   proviso  of 
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*Hull  (</)  ;  or  within  the  county  of  Middlesex  (e),  are  directed  to  be 
re^iistered. 

2.  And  it  is  enacted,  that  all  such  deeds  shall  be  adjudged 
fraudulent  and  void  against  any  subsequent  purchaser,  or  mort- 
gagee, for  valuable  consideration,  unless  a  memorial  thereof  be 
registered  in  the  manner  thereby  prescribed,  before  the  registering 
of  the  memorial  of  the  deed  under  which  such  subsequent  pur- 
chaser or  mortgagee  shall  claim. 

3.  And  that  all  devises  by  will  shall  be  adjudged  fraudulent  and 
void  against  subsequent  purchasers  or  mortgagees,  unless  a  memo- 
rial of  such  will  be  registered  within  the  space  of  six  months  after 
the  death  of  the  devisor,  or  testatrix,  dying  within  Great  Britain  ; 
or  within  the  space  of  three  years  after  his  or  her  death,  dying  upon 
-the  sea,  or  in  parts  beyond  the  seas  (I).      Wills  registered  within  the 

(fi!)  G  Anne,  c.  35.  (e)  7  Anne,  c.  20. 

the  Pennsylvania  Statute  of  March  28,  1820,  mortgages,  given  for  the  purchase- 
inoney  of  the  lands  mortgaged,  are  liens  from  the  time  of  their  execution,  provid- 
ed they  are  recorded  within  sixty  days  thereafter.  Bratton's  appeal,  8  Barr,  IGi. 
^\Tiere  t-vvo  mortgages,  upon  the  same  premises,  are  recorded  at  the  same  time, 
and  each  mortgagee  is  cognizant  of  the  giving  of  the  other  mortgage  at  the  time 
that  he  takes  his  own,  the  recording  acts  have  no  ajoplication  to  the  case,  in  re- 
spect to  the  question  of  priority.  Jones  v.  Phelps,  2  Barbour  Ch.  R.  440.  If 
two  mortgage  deeds  are  recorded  on  the  same  day  and  there  is  nothing  else  to  show 
that  one  was  received  before  the  other,  the  onere  fact,  that  one  is  recorded  on 
an  earlier  page  of  the  book  than  the  other,  furnishes  no  evidence  of  priority  ;  and 
in  such  case,  so  far  as  regards  the  registry,  the  rights  of  the  parties  are  equal; 
no  parol  evidence  is  admissible  to  show  which  of  the  deeds  was  first  received. 
Hatch  r.  Haskms,  17  Maine,  391.  Parol  evidence  is  admitted  in  such  a  casein 
Tennessee.  Mdlcr  c.  Estill,  1  Meigs,  479.  So  in  Illhiois.  Cook  v.  HaU,  1  Gil- 
man,  575.  See  Lemon  v.  Staats,  1  Cowen,  592  ;  Spaulding  v.  Scanland,  6  B. 
Monroe,  353.  In  Illinois,  contracts  for  the  sale  of  land  are  required,  by  statute, 
to  lie  recorded  ;  and  the  effect  of  recording  them  is  the  same  as  in  the  case  of 
deeds  of  conveyance.  Doyle  v.  Teas,  4  Scammon,  202.  As  to  Pennsylvania, 
see  Brotherton  v.  Livingston,  3  Watts  &  Serg.  334.  A  deed  not  recorded  is  vaUd 
against  every  body  except  creditors  and  purchasers  who  have  subsequently  de- 
rived a  title  from  the  grantor.  Odiorne  v.  Mason,  9  X.  Hamp.  24  ;  Koe  v.  Neal, 
Dudley,  (Geo.)  168  ;  M'Anulty  v.  Bingaman,  G  Howard  (Miss.)  382  ;  Boling  v. 
Ewmg,  9  Dana,  76;  Rolls  v.  Graham,  4  Monroe,  120  ;  Hays  v.  M'Guire,  8  Yer- 
ger,  92;  4  Kent  (6th  ed.)  456;  Vance  w.  M'Nairy,  3  Yerger,  711;  Shields  v. 
Mitchell,  10  Yerger,  1  ;  Morris  v.  Ford,  4  Des.  418 ;  Lawry  v.  Williams,  13 
Maine,  281 ;  Jackson  v.  Burgott,  10  John.  462;  Van  Rensselaer  v.  Clark,  17 
Wendell,  25;  West  r.  Randall,  2  Mason,  181;  M'Caskle  v.  Amarine,  12 
Alabama,  17  ;  Ir-vin  r.  Smith,  17  Ohio,  226 ;  Jackson  v.  West,  10  John. 
466;  Sicard  «•.  Davis,  6  Peters,  124;  French  v.  Gray,  2  Conn.  92.  So  al- 
so is  an  unrecorded  attachment  of  real  estate  m  Massachusetts.  Coffin  v.  Ray, 
1  Metcalf,  212.  An  unrecorded  deed  is  good  in  Massachusetts  against  the  de- 
visees of  the  grantor.  Flynt  r.  Arnold,  2  Metcalf,  622.  So  in  Kentucky.  Han- 
cock V.  Beverly,  6  B.  Moiu-oe,  531.  In  Oliio,  a  mortgage  has  no  effect,  either  in 
law  or  equitv,  previous  to  its  deliverv  for  record.  Hollidav  v.  FrankJiu  Bank, 
16  Ohio,   533, 

(1)  In  many  of  the  L'nited  States,  wills  of  real,  as  well  as  of  personal  estate,  are  re- 
quired by  statute  to  be  proved  and  recorded  in  the  Probate  Court,  or  other  Court 
having  like  jurisdiction.  See  1  Jarman  Wills,  chap.  9,  pp.  211,  213,  (2d  Am.  cd.) ; 
3  Cruise  Dig.  bv  Mr.  Greenleaf,  Vol.  6,  Tit.  38,  ch.  1.  ^27  in  note. 
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time  allowed  by  the  act  will  prevail  over  even  a  prior  registered 
conveyance  ;  but  no  time  is  limited  by  the  act  within  which  a 
memorial  of  a  will  must  be  registered.  It  may  therefore  be  regis- 
tered at  any  time  where  there  is  no  adverse  title  under  a  prior 
registered  conveyance ;  and  there  is  no  weight  in  an  objection 
which  has  lately  been  made,  that  the  estate  descends  to  the  heir 
at  law,  if  the  will  be  not  registered  within  the  periods  above 
specified  (1). 

4.  This  provision  is  the  same  in  all  the  acts,  but  different  pro- 
visions are  made  by  the  several  acts  in  the  cases  of  wills  contested 
or  suppressed. 

5.  If  the  devisee  of  an  estate  within  any  of  the  three  ridings  of 
the  county  of  York,  or  the  town  of  Kingston-upon-Hull,  be  disabled 
to  exhibit  a  memorial  within  the  time  limited,  by  the  suppression 
of  the  will,  or  other  inevitable  difficulty,  then  a  memorial  entered 
of  such  impediment  within  six  months  after  the  death  of  such  de- 
visor or  testatrix,  who  shall  die  within  Great  Britain,  or  within  three 
years  after  the  decease  of  such  person  who  shall  die  upon  the  sea,  or 
beyond  the  seas  ;  and  a  memorial  of  such  will,  also  registered  within 
six  months  after  the  removal  of  such  impediment,  v.  ill  protect  the 
devisees  against  any  purchaser  subsequent  to  the  will. 

6.  But  as  to  estates  in  the  north  riding  of  York,  it  is  enacted, 
that  in  case  of  ihe  concealment  or  suppression  of  any  will  or 
devise,  any  purchaser  shall  not  be  disturbed  or  defeated  in  his 
purchase,  unless  the  will  be  actually  registered  within  three  years 
after  the  death  of  the  devisor. 

7.  As  to  estates  in  the  county  of  Middlesex,  it  is  provided  that 
an  entry  of  the  impediment  within  two  years  after  the  death  of  any 
*devisor  or  testatrix  who  shall  die  in  Great  Britain,  or  within  four 
years  after  the  decease  of  such  person  who  shall  die  upon  the  sea 
or  beyond  the  seas  ;  and  the  registry  of  a  memorial  of  the  will 
within  six  months  after  the  removal  of  the  impediment,  shall  be 
good.  But  no  concealed  will  is  fo  affect  a  purchaser,  unless  it  be 
registered  within  five  years  after  the  death  of  the  testator. 

8.  None  of  the  acts  extend  to  copyhold  estates,  or  to  leases  at 
rack-rents,  or  not  exceeding  twenty-one  years,  where  the  actual 
possession  and  occupation  go  along  with  the  lease.  And  the  act 
for  the  county  of  Middlesex  does  not  extend  to  any  of  the  chambers 
in  Serjeants  Inn,  the  Inns  of  Court,  or  Inns  of  Chancery. 

(1)  See  note  to  ante,  676,  966  in  notes. 
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9.  And  it  is  by  the  same  acts  further  provided,  that  no  judg- 
ment, statute  or  recognizance  (other  than  such  as  shall  be  entered 
into  in  the  name  and  upon  the  proper  account  of  the  king,  his  heirs 
and  successors)  shall  bind  any  such  estates  as  aforesaid,  but  only 
from  the  time  that  a  memorial  thereof  shall  be  duly  entered  ( /"). 

10.  This  clause  is  general  as  to  estates  in  Middlesex;  but  as  to 
estates  in  the  east  and  west  ridings  of  York  and  Kingston-upon- 
Hull,  it  is  enacted,  that  the  registry  of  judgments,  statutes  or  recog- 
nizances within  thirty  days  after  the  acknowledging  or  signing 
thereof,  shall  bind  all  ihe  lands  of  the  defendant  at  the  time  of 
such  acknowledgment  or  signing  ;  anJ  the  same  provision  is  made 
as  to  estates  in  the  north  riding  of  York,  only  that  the  time  is 
limited  to  twenty  days. 

.  11.  There  are  still  two  other  provisions  as  to  registry.  By  the 
46th  section  of  the  1  &t  2  Vict.  c.  110,  it  is  enacted,  that  a  copy  of 
any  order  under  the  act  vesting  the  estate  and  eifects  of  any  pri- 
soner in  the  provisional  assignee  of  the  estates  and  effects  of  insol- 
vent debtors,  or  of  the  appointment,  under  the  provision  therein 
contained,  of  an  assignee  or  assignees  of  such  estate  and  effects, 
such  copy  being  made  upon  parchment,  and  purporting  to  have  the 
certificate  of  the  provisional  assignee  of  the  said  court,  or  his  deputy 
appointed  for  that  purpose,  endorsed  thereon,  and  to  be  sealed  with 
the  seal  of  the  said  court,  shall  in  all  courts  and  places,  and  without 
further  proof,  be  recognized  and  received  as  sufficient  evidence  of 
such  order  and  appointment  respectively  having  been  made,  and  of 
tb.e  title  of  the  provisional  assignee,  and  of  such  other  assignee  or 
assignees  respectively,  under  the  same :  provided  always,  that 
where,  according  to  any  laws  then  in  force,  any  conveyance  or 
assignment  of  any  real  or  personal  property  of  an  insolvent  debtor 
*would  be  required  to  be  registered,  enrolled  or  recorded  in  any 
registry-office  in  England,  Wales,  or  Ireland,  or  in  any  registry- 
office,  court  or  other  place  in  Scotland,  or  any  of  the  dominions, 
plantations  or  colonies  belonging  to  Her  Majesty,  then  such  cer- 
tified copy  as  therein  before  is  described  of  such  order  under  the 
act,  vesting  the  estate  and  effects  of  any  prisoner  in  the  provisional 
assignee  of  tlie  said  Insolvent  Debtors'  Court,  and  a  like  certified 
copy  of  the  appointment  of  an  assignee  or  assignees  under  the  act 
(if  any  such  appointment  shall  have  been  made),  shall  be  registered 

(/)  Judgments  do  not  bind  glebe  judgment  need  not  be  registered ;  Cot- 
lands,  but  they  are  bound  by  the  dc-  tie  v.  Warrmgton,  2  Nev.  &  Mami.  227. 
livery  of  the  Avrit ;    consequently    the 
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in  the  registry-office,  court  or  place  wherein  such  conveyance  or 
assignment  as  last  aforesaid  would  require  to  be  registered,  enrolled 
or  recorded  ;  and  the  registry  thereby  directed  shall  have  the  like 
effect  as  the  registry,  enrolment  or  recording  of  such  conveyance 
or  assignment  as  last  aforesaid  would  have  had  ;  and  the  title  of 
any  purchaser  of  any  such  property  as  last  aforesaid  for  valuable 
consideration,  without  notice  of  any  such  order  or  appointment  as 
aforesaid,  who  shall  have  duly  registered,  enrolled  or  recorded  his 
purchase-deed  previously  to  the  registry  thereby  directed,  shall  not 
be  invalidated  by  reason  of  such  order  as  aforesaid,  or  the  appoint- 
ment of  an  assignee  or  assignees  as  aforesaid,  or  the  vesting  of  such 
property  in  him  or  them  consequent  thereupon  respectively,  unless 
a  certified  copy  of  such  orders,  and  a  certified  copy  of  such  appoint- 
ment, if  any,  shall  be  registered  as  aforesaid  within  the  times  fol- 
lowing ;  (that  is  to  say),  as  regards  the  United  Kingdom  of  Great 
Britain  and  Ireland,  within  two  months  after  the  date  of  such  order 
and  appointment  respectively,  and  as  regards  all  other  places, 
within  twelve  months  from  the  date  thereof  respectively  (I). 

And  by  5  &£  6  Vict.  c.  116,  certificates  of  appointments  of  assig- 
nees are  required  to  be  registered  in  England  or  Ireland,  where  by 
law  any  conveyance  or  assignment  of  any  property  of  a  petitioner 
would  require  to  be  registered.  But  it  is  provided,  that  the  title  of 
any  purchaser  for  valuable  consideration,  who  shall  have  duly  regis- 
tered his  deed  previous  to  the  registry  thereby  directed,  shall  not 
be  invalidated  by  reason  of  the  appointment  of  an  assignee  or  con- 
sequent thereupon,  unless  the  certificate  shall  be  registered  wjthin 
two  months  from  the  date  of  such  appointment  (^g). 


In  commenting  on  these  important  acts,  I  propose  to  consider, 
first,  the  memorial  required  by  the  acts ;  secondly,  what  instru- 
ments *must  be  registered  ;  thirdly,  the  exceptions  in  the  acts  ;  and 
fourthly,  the  equitable  doctrine  on  these  statutes  in  regard  to 
notice. 

I.  What  Memorial  is  required  : 
12.   And  first,  every  memorial  of  a  deed  or  conveyance  is  directed 
by  the   acts  to   be  under  the  hand  and  seal   of  some  or  one  of  the 

{(/)  Sect.  8. 

(Ij  And  see  3  &  4  "Will.  4,  c.  74,  s.  74,  as  to  enrolment  of  deeds  under  that 
statute,  and  supra,  p.  601. 
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grantors  or  grantees,  his  or  their  heirs,  executors  or  administrators, 
guardians  or  trustees,  attested  hy  two  witnesses,  one  whereof  to  be 
one  of  the  witnesses  to  the  execution  of  the  deed ;  which  witness 
shall,  upon  his  oath  before  the  registrar,  prove  the  signing  and 
sealino-  of"  the  memorial  and  the  execution  of  the  deed  mentioned  in 
such  memorial. 

13.  A  line  is  by  mistake  omitted  in  the  act  for  the  north  riding 
of  York ;  the  memorial  is  required  to  be  attested  "  by  two  witnesses 
to  the  execution  of  such  deed,  which  witness"  is  directed  lo  prove 
the  execution  of  the  memorial  and  the  deed.  It  is  evident,  that 
the  words  in  the  other  acts  "  one  whereof  to  be  one  of  the  wit- 
nesses "  are  omitted  after  the  word  "  witnesses,"  and  before  the 
words  "  to  the  execution  of  such  deed."  By  this  act  the  person 
signing  the  memorial  may  acknowledge  it,  and  the  execution  of  the 
deed. 

14.  The  intention  of  the  Legislature  clearly  was,  that  no  deed 
should  be  memorialized,  the  execution  of  which  by  the  granting 
yarty  was  not  proved  on  oath  by  one  of  the  witnesses  to  it ;  for 
although  the  memorial  may  be  executed  either  by  the  grantor  or 
grantee,  yet  one  of  the  witnesses  to  it  must  be  a  witness  to  the 
execution  of  the  deed,  and  this  must  be  understood  to  mean  not 
merely  the  execution  by  an  unnecessary  party,  as  the  grantee,  but 
the  execution  by  the  party  from  whom  the  estate  moves.  It  is 
however  observed,  in  the  Observations  on  Registry  (^),  that  if  a 
considerable  time  has  elapsed  from  the  date  of  a  deed  intended  to 
be  registered,  and  all  the  witnesses  are  dead,  or  the  testimony  of 
any  of  them  not  easily  obtained,  no  further  delay  need  originate 
from  either  cause  ;  as  the  re-execution  of  such  deed  by  any  one  of 
the  parties  in  the  presence  of  a  new  witness,  will  be  sufficient  to 
effectuate  the  registry.  But  it  has  been  decided  that  such  a  regis- 
tration is  not  authorized  by  the  act  (f). 

15.  It  seems  that  the  direction  in  the  act,  by  which  the  heirs, 
executors  or  administrators,  guardians  or  trustees,  of  some  or  one 
*of  the  grantors  or  grantees,  are  authorized  to  execute  the  memo- 
rial, has  been  thought  not  to  convey  a  very  clear  idea  of  the 
manner  in  which  the  registry  by  such  representative  is  to  be 
effected  ;  and  therefore  the  register  requires  the  instrument  to  be 
registered,  to  be  sealed  and  delivered  by  the  person  requiring  the 

{K)  Eigge  on  E,eg.  p.  76,  n.  (d)  ;  Pre-  Jack  v.   Armstrong,    1    Huds.    &    Bro. 

cedent,  No.  32,  p.  143.  727  ;  and  see  Hobhouse  c.  Hamilton,  1 

(»■)  Essex  V.   Baugh,    1  You.  &   Coll.  Scho.  &  Lef.  207. 
C.    C.   620  ;    and  see  a  previous  case, 
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registry,  as  if  he  was  a  party  in  his  own  right  (/).  But  it  seems 
quite  clear,  that  no  such  execution  is  necessary.  The  representa- 
tive need  execute  the  memorial  only  in  the  presence  of  two  wit- 
nesses, "  one  whereof  to  be  one  of  the  witnesses  to  the  execution 
of  such  deed  or  conveyance,"  which  witness  will  then,  according 
to  the  very  words  of  the  act,  prove  the  signing  and  sealing  of  the 
memorial,  and  the  execution  of  the  deed  or  conveyance  mentioned 
in  such  memorial  (I). 

16.  So  it  seems,  that  where  a  lease  or  any  other  deed  is  from  a 
corporation,  who  of  course  affix  merely  a  seal  without  any  signature, 
the  lessee  is  required  to  execute  the  deed  for  the  conveniency  of 
registry  (A:).  This  practice  is  open  to  the  observation  just  made; 
for  it  is  clear,  upon  principle  as  well  as  authority  (T),  that  a  cor- 
poration affixing  their  seal  is  tantamount  to  a  signing  and  sealing 
by  an  individual  (1).  And  it  is  to  be  observed,  that  in  this  and  the 
preceding  cases  it  is  indispensably  requisite  that  one  of  the  wit- 
nesses to  the  original  execution  of  the  instrument  intended  to  be 
memorialized  should  be  a  witness  to  the  memorial. 

17.  It  appears  also,  that  the  registrars  are  in  the  habit  of  receiv- 
ing and  registering  certificates  of  writs  of  execution  (m),  decrees  or 
orders  from  the  courts  of  equity,  or  rules  of  the  courts  of  law  (n), 
office  copies  of  wills  (o),  and  certificates  of  the  discharge  of  judg- 
ments (ji),  none  of  which  are  authorized  to  be  registered.  And  it 
therefore  seems  clear,  that  the  registry  of  such  instruments  is 
wholly  nugatory,  so  far  as  any  priority  or  effect  is  attempted  to  be 
given  to  them  by  force  of  the  act  (2). 

18.  In  regard  to  the  contents  of  the  memorial — the  anxiety  of 
the  Legislature  not  wantonly  to  compel  the  disclosure  of  the  con- 
cerns of  individuals,    induced  them    simply  to   require  that  every 

{j)  Rigge,  74-,  n.  (b) ;  Precedent,  No.  1  Iluds.  &  Bro.  760. 
31,  p.  142.  (•«)  Id.  S3,  n.  (h). 

(/o)  lligge,  lOG,  107.  (o)  Id.  9G,  n.  (s). 

{l)  Doe  V.  Hogg,  1  New  Rep.  306.  {p)  Eigge,  Precedent,  87,  n. 

(m)  Pagge,  Precedent,  35,  p.  148  ;  see 

(I)  As  to  the  persons  who  answer  the  description  required  to  entitle  them  to 
execixte  the  memorial,  see  8  Geo.  1,  c.  15,  Ir.,  and  Murphy  v.  Leader,  1  Jeb.  & 
Boiir.  66. 

(1)  See  Brinley  v.  Mann,  2  Gushing,  337  ;  4  Kent  (6th  ed.)  451  ;  Strinchfield 
V.  Little,  1  Greenl.  (2d  ed.)  231,  238  note  (a);  Savings  Bank  v.  Davis,  8  Conn. 
191;  Mill  Dam  Foundry  v.  Hovey,  21  Pick.  417;  Warner  t>.  Mower,  4  Ver- 
mont, 385  ;  Jackson  v.  Walsh,  3  John.   228  ;  Hatch  v.  Barr,  1  Ham.  (Ohio)  394. 

(2)  Yillard  v.  Itobert,  1  Strobh.  Eq.  393;  Commonwealth  t\  Rodes,  6  B.  Mon- 
roe, 171 ; 'Thomas  r.  Grand  GuK  Bank,  9  Smedes  &  Marsh.  201;  Pitcher  y. 
Barrows,  17  Pick.  361;   1  Story  Eq.  Jur.  ^U04. 
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memorial  should  contain,  first,  the  day  of  the  month  and  year 
when  th^  deed,  &lc.  bears  date,  and  the  names  and  additions  of  all 
*the  parties  to  it,  and  of  the  devisor  or  testatrix  of  a  will,  and  of  all 
the  witnesses  to  such  deed,  he,  and  the  places  of  their  abode  ; 
and  secondly,  the  honors,  manors,  lands,  tenements,  and  hered- 
itaments contained  in  such  deed,  fee,  and  the  names  of  the 
parishes,  &c.  where  any  such  estates  lie  that  are  comprised  in  or 
affected  by  such  deed,  &ic.  in  such  manner  as  the  same  are  ex- 
pressed or  mentioned  in  such  deed,  &;c.  or  to  the  same  effect  (f^). 
A  memorial,  therefore,  to  the  following  effect  would  fully  comply 
with  the  requisitions  of  the  act :  "  A  memorial  to  be  enrolled  pur- 
suant to  act  of  parliament,  of  an  indenture.  It  bears  date  the 
14th  day  of  June  1806.  It  is  made  between  A,  of,  &tc.  [here 
insert  the  description],  of  the  one  part,  and  B,  of  &;c.  [here  insert 
the  description],  of  the  other  part.  It  comprises  all  that  manor, 
&tc.,  [here  insert  the  parcels ;  the  general  words  need  not  be  in- 
serted, but,  instead  thereof,  say,  "  with  their  rights,  members  and 
appurtenances."]  And  the  said  indenture,  as  to  the  execution 
thereof  by  the  said  A  and  B,  is  witnessed  by  C,  of,  he.  [here 
insert  his  description],  and  D,  of,  he.  [here  insert  his  description]. 
And  the  said  indenture  is  hereby  required  to  be  registered  by  the 
said  B,  as  witness  his  hand  and  seal  this  14th  day  of  June  1806. 
Signed  and  sealed  in  the  presence  of  C  or  D  [one  of  them  must 
attest  the^^memorial],  and  E,  of,  he."  It  seems,  however,  ad- 
visable to  go  a  step  farther,  and  to  state  to  whom  the  estate  is 
conveyed,  as  this,  where  there  are  more  than  two  parties,  will 
facilitate  a  search  for  incumbrances  on  the  estate ;  but  no  good 
reason  can  be  given  v^hy  the  parties  should  be  put  to  expense  by 
stating  the  instrument  more  fully.  When  a  purchaser  discovers 
what  deeds  were  executed,  he  will  of  course  require  the  production 
of  them  ;  and  so  no  mischief  can  arise  by  a  strict  adherence  to  the 
letter  of  the  act. 

19.  With  respect  to  the  parcels  it  is  provided,  that  where  there 
are  more  writings  than  one  for  making  or  perfecting  any  convey- 
ance or  security  which  concerns  the  same  estates,  it  shall  be  a 
sufficient  memorial  thereof,  if  all  the  estates  are  only  once  named 
in  the  memorial  of  any  one  of  the  deeds  or  writing,  and  the  dates 
of  the  rest  of  the  deeds  or  writings,  with  the  names  and  additions 
of  the  parties    and  witnesses,  and  the  places  of  their  abodes,  are 

(q)  7  Anne,  c.  20,  s.  6. 
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only  set  down  in  the  memorials  of  the  same,  with  a  reference  to 
the  deed  or  writing  whereof  the  memorial  is  so  registered,  that 
contains  the  parcels  mentioned  in  all  the  deeds,  and  directions  how 
to  find  the  registering  of  the  same  (r). 

20.  This  provision  has  been  extended  in  practice.  It  is  usual, 
*for  instance,  in  a  memorial  of  an  assignment  of  a  lease,  to  refer  for 
the  parcels  to  the  prior  registry  of  the  lease,  although  a  separate 
and  distinct  transaction!  This,  however,  is  very  incorrect.  The 
statute  only  authorizes  such  a  reference  where  several  writings  are 
executed  to  perfect  the  same  conveyance  or  security.  And  where 
the  memorial  does  not  comply  with  the  directions  of  the  act,  the 
person  claiming  under  the  deed  defectively  registered  cannot  in- 
sist on  the  benefit  of  the  statute  against  a  subsequent  purchaser 
without  notice,  whose  conveyance  is  duly  registered. 


II.   We  are  to  consider  what   deeds   ought  to  be  registered. 
Several  questions  have  arisen  upon  this  head  : 

21.  It  has  been  contended,  that  a  deed  of  appointment  under  a 
power  need  not  be  registered  ;  because  upon  the  execution  of  a 
power  the  interest  limited  by  it  arises  under  the  deed  creating  the 
power.  But  to  this  it  was  answered,  that  the  deed  was  within  the 
mischief  intended  to  be  guarded  against  by  the  act,  as  a  purchaser 
could  not  otherwise  discover  whether  the  pow^r  was  exercised  ; 
and  it  was  accordingly  decreed,  that  deeds  of  appointment  must 
be  registered  (s)  (1). 

22.  Another  question  was,  whether  an  assignment  of  a  legacy 
charged  on  land  ouglit  to  be  registered,  and  it  was  decided  in  the 
negative  (t)  (2). 

23.  It  was  also  made  a  question,  whether  the  non-registry  of  a 
lease  was  cured  by  registering  an  assignment  in  which  the  lease 
was  recited  ;  and  it  was  properly  decided,  that  it  was  not  (u)(3),  for 

(r)  7  Anne,  c.  20,  s.  7.  {u)  Honeycomb  v.    Waldron,    2  Str. 

(s)   bcuafton  ».  Quincey,  2  Ves.  413.       1064. 
[t)  Malcolm  v.Chaiiesworth,!  Kee.63. 

(1)  As  to  powers  of  attorney,  see  ante,  966,  note  ;  Valentine  v.  Piper,  22  Pick. 
85.     As  to  contracts  for  the  sale  of  land  in  Illinois,  ante,  966,  note. 

(2)  As  to  the  assignment  of  a  mortgage,  see  Ipswich  Manuf.  Co.  v.  Cogswell, 
6  Metcalf,  310,  316  ;  1  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  2,  Tit.  15,  ch.  5.  ^1  in 
note;  James  v.  Johnson,  6  John.  Ch.  417  ;  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Smith, 
2  Barbour  Ch.  R.  82  ;  Mott  v.  Clark,  9  Barr,  399  ;  post  983,  note  ;  Clark  v.  Jen- 
kins, 5  Pick.  280.  A  deed  of  a  possessory  interest  merely  in  real  estate,  need 
not  be  acknowledged  or  recorded.     Clark  k.  Gellerson,  20  Maine,  IS. 

(3)  See  Clark  v.  Jenkins,  5  Pick.  280. 
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the  intention  of  the  Legislature  was,  that  the  register  should  contain 
such  information  as  might  enable  purchasers  to  ascertain  whether 
estates  were  or  were  not  subject  to  incumbrances  ;  for  which  purpose 
it  is  necessary  that  the  register  should  contain  a  regular  chain  of 
title.     If  one  link  is  broken,  ;the  object  is  defeated. 

24.  The  fourth  question  is  of  a  different  nature,  involving  the 
consideration  of  the  necessity  of  registry,  to  guard  against  subse- 
quent registered  conveyances  by  persons  taking,  or  rather  who, 
but  for  the  prior  conveyance,  would  have  taken — by  act  in  law  (1). 
This  question  arose  upon  the  Irish  act  (x),  which  should  be  kept 
in  view,  and  it  was  held,  that  a  deed  by  a  woman  before  her 
marriage,  must  be  registered,  in  order  to  exclude  a  registered  con- 
veyance by  her  husband  after  the  marriage,  of  his  estate  in  his 
marital  right ;  that  is,  that  the  unregistered  conveyance  did  not 
*prevent  his  making  a  title  by  a  registered  conveyance,  just  as  if  no 
prior  conveyance  had  been  executed  by  his  wife. 

25.  This  was  decided  in  Warburton  v.  Loveland  (y).  An  un- 
married woman  being  possessed  of  land  in  Ireland  for  a  long  term 
of  years,  and  about  to  marry,  assigned  the  term  by  a  deed,  exe- 
cuted also  by  the  intended  husband,  to  trustees,  upon  trust  to 
permit  the  husband,  after  marriage,  to  receive  the  rents  for  life; 
then  the  wife  for  life,  then  the  first  son  of  the  marriage,  if  any, 
with  remainder  over.  The  marriage  took  effect ;  the  husband 
entered  into  possession,  and  received  the  rents  and  profits,  and 
then  made  a  lease  for  years  for  part  of  the  term,  rendering  rent; 
the  lessees  entered  and  received  the  rents  and  profits,  and  then 
assigned  the  lease  for  a  valuable  consideration.  The  marriage 
settlement  was  not  registered  ;  the  lease  by  the  husband  was 
registered;  the  assignment  of  the  lease  v/as  supposed  not  to  have 
been  registered.  The  wife,  surviving  her  husband,  obtained  pos- 
session of  the  lands  ;  the  assignees  of  the  lease  brought  an  eject- 
ment against  her  to  recover  the  possession. 

The  questions  were,  1st,  which  title  is  to  be  preferred,  that  of 
the  assignees  of  the  lease,  or  of  the  widow,  or  the  trustees  under 
the  settlement  ? 

(j)  6  Anne,  c.  2.  length ;  see  1  Huds.  &  Bro.  623  ;  Smith 

(!/)  2  Dow  &   Clark,  480.     The  ob-  &  Batty,  134,  for  the  judgments  in Ire- 

scrvations  of    the    Judges    are  so   im-  larid ;    and   see   Stuart   v.   Ferguson,  1 

portant,   that  they  are  stated  at  some  Hayes,  452. 

(1)  A  widow  is  not  entitled  to  dower  in  lands  which  her  husband  had  convey- 
ed before  marriage,  although  the  deed  was  not  recorded  at  the  time  of  the  mar- 
jriaece.     Bloorl  r.  Blood,  32  Pick.  80. 
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2d.  Supposing    the  assignment  of    the    lease    not  to  have  been 
registered,  will  the  construction  be  the  same  ? 

Upon  the  first   of  these   questions,   the   Judges   who  were   sum- 
moned were   of  opinion    that,    regard   being   had    to   the  true   con- 
struction of  the  Irish  Register   Act,  the  title  of  the  assignees  of  the 
lease,  under  the  circumstances   above  stated,    was  to  be  preferred  to 
that  of  the  widow,  and  also  to  that  of  the   trustees  under  the  settle- 
ment ;  and  upon   the   second    question,   they  were  of  opinion,  that, 
supposing  the   assignment  of  the  lease  not   to  have   been  registered, 
the  construction  of  the   statute  remained   the   same,  and  the    House 
of  Lords    decided   accordingly.     In   delivering   the   opinion  of  the 
Judges,  Tindal,  C.  J.,  observed,  upon    the   facts  of  this  case,  Mr. 
Warburton,   who  granted   the  lease  of  1800,   was   at   the    time  of 
granting   it    in    possession   of  the    premises ;  and    as   the  marriage 
settlement  of  1779  was  never  put   upon  the   register,  he  must  have 
appeared  to  the  public,  and    amongst  the  rest,  to  the  lessees  taking 
under  the  lease  of  1800,   to  be  in  possession  of  the  premises  either 
in  his  own  right  or  in  right  of  his    wife,  in  either  of  which  cases  he 
would  have  had  the   undoubted  right   to   grant  a  valid  term  by  the 
*lease  of  1800,  unless  the  unregistered  settlement  of  1779  stood  in 
the  way.     Now,  it  was  not  disputed    on  the  part  of  the  plaintiff  in 
error,  that  if  yir.    Warhurton  had  been  the  party  who  conveyed  the 
term   by  the   unregistered  settlement  of    1779,   and  had  afterwards 
made  the  lease  which  v/as  registered,  such  lessees,  being  purchasers 
for  a  valuable   consideration,  might  have  availed    themselves  of  the 
fifth  section  of  the  registry  act,  and  that  the   prior  settlement  could 
have  been  held  fraudulent  and  void  as  against  the   lease.     Such  a 
case  was   admitted  to   fall  within    the  letter  as  well  as  the  spirit  of 
the  act.     But  it   was  contended   by  the    plaintiff  in  error,  that   the 
operation  of  the   Irish  Registry  Act  extended  no    further,  but  was 
confined    to    cases    in  which    both  the  earlier   and   the  subsequent 
conveyances  are  the  deeds  of  the  same  grantor ;  and  whether  such 
was    the    case,  or,  on   the    contrary,  the    act  extended    to    give    a 
preference    to   the   subsequent    deed   when    registered   against    the 
prior    unregistered    deed,  notwithstanding    the   same  was    executed 
by  a   former    owner    of  the   estate,  was,  in    substance,  the  question 
now   proposed  for   consideration.     No    case  could   be    found  either 
upon  the   English  registry  acts  or  upon  the  Irish  act,  in    which  this 
precise  question    had    been  decided  by   a  court  of  law.     It  must, 
therefore,  be  determined  upon   principle,  not  upon   authority  ;  and 
the  only  principle  of  decision  that  was  applicable  to  it,  was  the  fair 
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construction  of  the  statute  itself,  to  be  made  out  by  a  careful 
examination  of  tbe  terms  in  which  it  was  framed,  and  by  a  reference 
in  all  cases  where  a  doubt  arises,  to  the  object  which  the  Legislature 
had  in  view  when  the  statute  was  passed.  Where  the  language  of 
the  act  was  clear  and  explicit,  they  must  give  effect  to  it,  whatever 
might  be  the  consequences  ;  for  in  that  case  the  words  of  the 
statute  spoke  the  intention  of  the  Legislature.  If  in  any  case  a 
doubt  arose  upon  the  words  themselves,  the  Judges  must  endeavor 
to  solve  that  doubt,  by  discovering  the  object  which  the  Legislature 
intended  to  accomplish  by  passing  the  act.  After  examining  the 
provisions  of  the  act,  the  learned  Judge  concluded  that  the  statute 
meant  to  afford  an  effectual  remedy  against  the  mischief  arising 
to  purchasers  for  a  valuable  consideration,  from  the  subsequent 
discovery  of  secret  or  concealed  conveyances,  or  secret  or  con- 
cealed charges  upon  the  estate.  Now,  it  was  obvious  that  no 
more  effectual  remedy  could  be  devised  than  by  requiring  that 
every  deed  by  which  any  interest  in  lands  or  tenements  was  trans- 
ferred, or  any  charge  created  thereon,  should  be  put  upon  the 
register  under  the  peril,  that  if  it  was  not  found  ihereon,  the 
subsequent  purchaser  for  a  valuable  consideration,  and  without 
notice,  should  gain  the  priority  over  the  former  conveyance  by  the 
earlier  registration  of  his  subsequent , deed. 

*The  mischief  to  the  purchasers  was  the  same  whether  the  secret 
conveyance  or  charge  arose  from  the  deed  of  his  immediate  grantor, 
or  that  of  a  former  owner  of  the  estate.  If  the  words  of  the  statute 
will  comprehend  both,  why  was  he  to  be  protected  against  a  secret 
deed  in  the  one  case,  and  not  in  the  other?  What  just  ground 
of  complaint  could  be  urged  against  such  a  construction  by 
the  grantee  under  the  unregistered  deed  executed  by  a  former 
owner  of  the  estate?  The  deed,  if  it  was  a  real  and  a  bona 
fide  transaction,  must  have  been,  or  ought  to  have  been,  in  his 
custody  or  power  from  the  time  of  its  delivery.  What  cause  could 
be  assigned  for  its  non-appearance  upon  the  register,  except  either 
collusion  with  the  grantor,  or  carelessness  and  neglect  in  himself, 
or  mere  accident?  In  neither  case  would  he  complain  of  the  con- 
struction of  the  statute  by  which  his  own  fraud,  or  his  own  want 
of  due  caution,  or  an  accident  which  befel  himself,  was  not  allowed 
to  operate  to  the  prejudice  of  the  rights  of  the  more  diligent  pur- 
chaser. Suppose  a  man  to  settle  his  property  upon  his  youngest 
son's  marriage,  on  himself  for  life,  remainder  to  his  eldest  son  for 
life,  remainder  to    the    younger  son,  his  wife  and  children,  in    strict 
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•settlement ;  remainder  over  in  fee  ;  the  settlennent  is  not  registered, 
and  the  settlor  dies,  his  eldest  son  enters,  and  supposing  himself 
to  have  the  fee  conveys  to  a  purchaser  for  a  valuable  consideration, 
shall  it  be  allowed  that  the  younger  son,  his  widow  or  his  children, 
shall  enter  and  evict  the  purchaser?  Or  suppose  a  like  settlement 
and  a  like  concealment,  and  the  father  devises  all  his  lands  in  trust 
to  sell,  and  to  apply  the  money  to  debts  and  portions,  or  other 
purposes  :  after  the  estate  is  sold,  and  the  money  distributed,  can 
the  construction  of  this  act  be  such  that  the  purchaser  shall  be 
turned  out  by  the  claimants  under  this  settlement?  Or.  in  the 
particular  case  then  before  them,  where  Mrs.  Warburton  before  her 
marriage  miglit  have  registered  the  deed,  and  the  trustees  after  the 
marriage  were  bound  in  duty  to  do  so  if  the  settlement  came  to 
their  knowledge,  could  the  proper  construction  of  the  act  allow 
Mrs.  Warburton  to  avail  herself  of  her  own  carelessness  or  of  the 
breach  of  duty  of  her  trustees,  by  establishing  her  unregistered 
deed  against  a  registered  lease  made  by  her  husband,  upon  no 
other  ground  than  that  the  settlement  and  the  lease  were  not  con- 
veyances by  the  same  person?  If  there  was  no  provision  in  the 
act  to  prevent  this  inconvenience,  it  must  be  submitted  to  through 
necessity  ;  but  if  there  were  words  in  the  act  capable  of  such  an 
interpretation  as  would  prevent  the  inconvenience,  they  thought 
themselves  bound  upon  every  consideration  to  give  them  such  an 
•effect.  How  much  more  then  where  the'  words  themselves  and 
their  strict  gramoaatical  construction  appeared  to  require  such  a 
*sense  ?  That  in  all  the  cases  above  supposed  a  great  injustice 
would  be  worked  if  the  act  supplied  no  remedy,  no  one  could 
deny  ;  to  allow  the  act  to  authorize  such  mischief,  would  not  only 
be  injustice,  but  would  be  against  law.  The  language  of  the  act 
throughout,  seemed  to  establish  this  to  have  been  its  leading  ob- 
ject, that  as  far  as  deeds  were  concerned  the  register  should  give 
complete  information,  and  that  any  necessity  of  looking  further 
for  deeds  than  into  the  register  itself  shoald  be  superseded  ;  and 
it  was  manifest  that  no  construction  of  the  act  was  so  well  calcu- 
lated to  carry  into  effect  this  its  avowed  object  as  that  which 
forced  all  transfers  and  dispositions  of  every  kind,  and  by  whom- 
soever made,  to  be  put  upon  the  face  of  the  register  so  as  to  be 
open  to  the  inspection  of  all  parties  who  might  at  any  time  claim 
an  interest  therein. 

It    had    been    further  argued,  that    the    effect  of    the  marriage 
settlement   was   to    prevent  the    husband    from  having  anv  right  to 
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grant  the  lease  of  1800  at  the  time  it  was  made,  for  that  the  wife's 
right  was  effectually  conveyed  as  between  her  husband  and  herself 
by  the  deed  of  1779  ;  that  she  had  no  interest  in  her  at  the  time 
she  married  ;  that  she  could  therefore  pass  no  interest  to  her  hus- 
band by  the  marriage  ;  that  the  husband  consequently  never  had 
any  right,  and  therefore  could  convey  none  to  the  lessee.  Now, 
it  might  be  admitted  that  as  against  the  husband,  who  was  party 
to  the  deed  of  1779,  that  deed  was  valid  ;  it  might  be  admitted 
also  that  he  could  not  of  right  exercise  any  power  over  the  pro- 
perty inconsistent  with  that  deed  ;  but  as  by  the  non-registration 
of  that  deed  the  grantees  suffered  bun,  as  to  the  world  at  large, 
to  have  the  appearance  of  right,  neither  they,  nor  any  claiming 
under  them,  were  at  liberty  to  set  up  the  deed  in  opposition  to  the 
persons  who  had  been  deluded  by  the  appearance  of  right  in  the 
husband.  This  argument,  therefore,  which  would  be  good  against 
the' husband  himself,  could  not  be  heard  from  the  parties  claiming 
under  the  settlement  against  his  grantee  for  a  valuable  considera- 
tion (I). 

26.  In  a  prior  case,  decided  in  Ireland  (^z),  it  was  held,  that  if 
A,  grant  to  B,  who  does  not  register,  and  then  to  C,  ivho  docs  not 
register,  and  then  C  grants  to  U,  who  does  register,  ^'s  prior 
deed,  though  unregistered,  shall  prevail  against  the  subsequent 
grant  to  D,  though  registered,  because  A  having  granted  to  B, 
*had  nothing  left  in  him  to  be  granted,  except  by  a  registered  deed 
to  be  executed  by  himself  (1). 

27.  And  in  another  prior  case  (a),  also  upon  the  Irish  act,  the 
facts  in  substance  were,  that  A,  possessed  of  a  term  for  years, 
assigned  it  to  B  by  an  unregistered  deed.  Afterwards  the  sheriff, 
under  writs  of  fi.  fa.  against  A,  sold  the  term  to  C,  and  the  assign- 
ment from  the  sheriff  to  C  was  registered,  but  it  was  held  that 
the  unregistered  assignment  from  A  io  B  should  prevail  over  the 
registered  assignment  to  C.  The  Court  observed,  that  the  sheriff 
seized,  in  1820,  as  the  chattel  of  A,  that  which  had  not  been  his 
since  1815,  and  sold   it   to  C,  who  registered  the  conveyance  from 

(«)  Jack  V.  Armstrong,  1  Iluds.  &  (a)  Fury  v.  Smith,  1  Huds.  &  Bro. 
Bro.  727  ;  see  ib.  p.  755.  735. 


(I)  As  to  judgments   in   Ireland  operating  as  against  unregistered  deeds,  see 
Murtagh  v.  Tisdall,  1  Flanag.  &  Kel.  20. 


(1)  See  post,  1037,  in  note. 
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the  sheriff.  Now,  if  C  had  not  registered  that  deed,  there  could 
be  no  question  at  all.  The  sheriff  was  certainly  a  trespasser  in 
seizing  the  goods  of  B  under  an  execution  against  A  ;  for  no  one 
pretends  tliat  the  non-registry  of  ^'s  assignment  made  it  the  less 
his  deed,  or  that  it  either  took  away  the  title  of  his  grantee  or 
restored  a  title  to  himself.  There  is  no  such  effect  produced  by 
the  want  of  registry.  The  registry  act  gives  no  privileges  or 
advantages  to  the  man  who  has  parted  with  his  estate  by  an  unreg- 
istered deed  ;  it  leaves  nothing  in  him  to  grant  to  any  one  else, 
but  was  enacted  for  the  advantage  and  protection  of  another  per- 
son, that  is,  the  person  who,  knowing  nothing  of  the  unregistered 
deed,  deals  with  him  for  the  property,  thinking  it  still  his  ;  and  if 
he  be  dishonest  enough  to  take  upon  himself  to  transfer  it  a  second 
time,  the  person  who  deals  with  him  takes  nothing  by  his  grant, 
for  he  had  nothing  to  grant ;  but  by  registering  the  instrument, 
he  acquires  under  the  statute  a  priority  to  the  unregistered  deed, 
which,  as  to  him,  is  then  considered  a  secret  and  fraudulent  con- 
veyance. But  until  the  moment  of  registry  this  effect  does  not 
take  place  ;  and  therefore  at  the  moment  of  seizure  by  the  sheriff", 
A.  had  no  estate  in  this  chattel  to  be  seized  ;  and  at  the  moment 
of  sale  there  was  nothing  to  sell  ;  and  at  the  time  of  conveyance 
to  C,  there  was  notiiing  to  convey  ;  and  therefore  the  question 
becomes  this,  Whether  C  could,  by  the  registry  of  the  sheriff's 
deed,  acquire  the  same  priority  which  it  must  be  admitted  he  could 
have  acquired  if  he  had  taken  an  assignment  of  the  term  from  A 
himself;  in  other  words,  as  A  never  made  a  second  conveyance, 
can  the  sheriff"  who  seizes  his  goods  make  one  for  him,  which  will 
enable  the  sheriff's  grantee,  by  registry,  to  defeat  a  former  pur- 
chaser whose  deed  was  not  registered  ?  The  title  of  the  defendant 
in  an  execution  to  a  chattel  vests  in  the  sheriff  by  force  of  law,  as 
it  would  in  his  personal  representative  if  he  had  died  ;  or  as  in 
*cases  of  inheritance,  a  title  vests  in  an  heir;  or  under  a  commis- 
sion of  bankruptcy  in  assignees — i.  e.  he  becomes  an  assignee  in 
law.  And  the  question  had  never  been  decided  expressly — whe- 
ther assignees  in  law  take  the  power  or  possibility  which  the  first 
person  himself  had  of  enabling  a  subsequent  purchaser  to  defeat 
a  prior  by  the  means  of  registry.  It  was  not  necessary  to  decide 
in  its  utmost  latitude,  a  question  which  would  include  the  cases  of 
heir  and  personal  representative,  or  perhaps  that  of  the  assignee 
of  a  bankrupt.  A  judicial  decision  was  only  called  for  in  the  case 
of  the  sale  of  a  chattel  interest  by  a  sheriff,  which  might  be  well 
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put  upon  grounds  peculiar  to  itself.  But  although  the  Court 
wished  to  be  understood  as  pronouncing  no  judicial  opinion,  ex- 
cept upon  the  precise  case  which  called  for  judgment,  yet  that 
case  made  it  necessary  to  discuss  and  consider  principles  in  a 
certain  degree  applicable  to  the  more  general  question,  viz.  Whe- 
ther the  power  to  defeat  an  unregistered  by  a  registered  deed  is 
confined  to  the  person  whose  unregistered  deed  is  to  be  defeated ; 
or  extends  to  his  heir  or  personal  representative,  according  to  the 
nature  of  the  estate  (I)  ?  Their  opinion  was,  that  the  policy  of  the 
act  was  confined  to  the  dealings  of  one  party,  and  the  limits  of  one 
life;  that  therefore,  after  a  conveyance,  although  unregistered,  the 
devisee  or  heir  of  the  seller  could  not  vest  a  title  in  a  third  person 
by  a  conveyance  duly  registered.  A  will,  they  said,  may  be  reg- 
istered under  the  statute,  if  any  man  wishes  to  do  so,  and  yet  if 
it  be  not  registered,  the  title  of  a  devisee  cannot  be  affected  by  a 
registered  deed  against  the  heir,  because  wills  are  not  included  in 
the  sections  which  postpone  unregistered  deeds  (II).  The  act  was 
confined  and  should  not  be  extended  by  construction.  Suppose 
a  man  grants  his  estate  by  an  unregistered  deed,  and  afterwards 
devises  it,  that  devise  would  be  void  against  the  unregistered  con- 
veyance, because  the  testator  had  nothing  to  devise,  and  a  will 
acquires  no  priority  by  registration.  The  Court  thought  that  the 
heir  as  assignee  in  law  could  not  do  that  which  the  devisee  could 
not :  he  does  not  inherit  the  power  of  selling  the  property  which 
his  ancestor  has  disposed  of  by  unregistered  deeds  (HI).  The  title 
of  the  sheriff  they  held  could  not  be  registered,  and  did  not  avoid 
the  prior  deed. 


*I11.  We  come  to  tlie  exceptions  in  the  acts. 
28.  The  first  exception  is  of  copyhold  estates.  This  exception 
is  general  ;  and  it  may  be  thought  that  no  deed  relating  to  a  copy- 
hold estate  need  be  registered.  No  effectual  lien  can  be  created 
on  the  land  without  its  appearing  on  the  court-rolls.  A  lease, 
indeed,  once  created  by  license  is  a  common-law  interest,  and  may 
be  assigned  without  the  assignment  appearing  in  the  court  books  ; 

(I)  See  the  judgment  on  this  point,  upon  the  Isish  act,  including  the   cases  of 
heirs  and  devisees,  in  Warburton  v.  Loveland,  supra,  pi.  25. 

(II)  But  see  the  provision  in  the  English  Acts,  pi.  3,  supra. 

(III)  But  seethe  jud.gment  in  Warburton  v.  Loveland,  supra  ;  and  the  English 
acts,  pi.  3. 
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but  this  is  a  very  inconsiderable  mischief,  as  the  license  must 
appear  on  the  court-rolls.  Indeed,  in  some  few  manors,  copyhold 
stenants  may  lease  without  license,  and  this  is  a  good  custom.  But 
still  in  all  cases,  although  the  interest  granted  by  the  lease  is  a 
common  law  interest,  yet  the  estate  remains  copyhold,  and  appears 
to  be  within  the  exception  in  the  act.  However,  it  is  certainly  ad- 
visable to  register  such  leases  of  copyhold  estates  as,  if  the  estate 
were  freehold,  would  require  registry. 

29.  The  next  exception  is  of  leases  at  rack-rent.  It  frequently 
happens,  that  a  lease  originally  at  rack-rent  becomes  of  some  value 
in  the  course  of  a  few  years.  When  the  lease  is  sold  for  a  valuable 
consideration,  the  question  arises,  whether  it  continues  within  the 
exception,  or  ought  to  be  registered  (b).  On  the  one  side  it  may 
be  urged,  that  the  property  being  valuable,  the  lease  is  within  the 
spirit  of  the  statutes,  as  a  purchaser  of  it  might  otherwise  be  de- 
feated by  a  prior  secret  assignment.  But,  on  the  other  hand,  it 
may  be  said,  that  the  next  exception  shows  the  Legislature  did  not 
intend  every  species  of  property  to  be  subject  to  the  acts,  although 
it  may  be  a  saleable  interest.  And  it  may  be  insisted,  that  the 
lease,  at  the  time  it  was  granted,  having  been  within  the  exception, 
cannot  be  affected  by  any  matter  ex  i^ost  facto,  for  then  one  day  it 
may  be  within  the  exception,  and  another  it  may  be  subject  to  the 
directions  of  the  act,  just  as  the  property  may  rise  or  fall  in  value. 
Perhaps,  therefore,  the  better  opinion  is,  that  a  lease  originally  at 
rack-rent,  and  within  the  exception  in  the  acts,  continues  so  during 
the  term,  although  it  may  become  a  valuable  and  saleable  in- 
terest, 

30.  The  next  exception  is  of  leases  not  exceeding  twenty-one 
years,  where  the  actual  possession  and  occupation  go  along  with 
the  lease  (1).  And  it  has  been  said,  that  where  such  a  lease  becomes 
assigned  for  a  valuable  consideration,  its  registry  ought  always  to 
be  recommended,  and  particularly  when  such  assignment  is  by  way 
of  mortgage,  for  then  it  is  clearly  out  of  the  exemption,  the  pos- 
session and  occupation  (mentioned  conjunctively)  being  divided  (c). 
*The  latter  part  of  this  observation  is  correct ;  and  it  is  always 
usual  in  practice  to  require  a  beneficial  lease,  not  exceeding  twenty- 
one  years,  to  be  registered  where  it  is  assigned  by  way  of  mortgage. 

(6)  See  Kigge,  88,  u.  (u).  (t)  Iligge,  88,  n.  (o). 

(1)  In  Massachusetts  leases  for  less  than  seven  years  need  not  be  recorded.  In 
New  York,  all  leases  over  thi-ee  years  must  be  recorded.  4  Kent  (6th  ed.)  456, 
458, 459. 

[*9811 


EXCEPTION    OF    LEASES.  475 

And,  indeed,  the  acts  seem  cautiously  worded,  so  as  not  to  exempt 
the  lease  in  that  event.  But  it  is  impossible  to  contend,  that  the 
assignment  of  the  lease  for  a  valuable  consideration  can  take  it  out 
of  the  exception.  It  still  remains  clearly  within,  as  well  the  spirit 
as  the  words  of  the  exception.  While  the  possession  and  occupa- 
tion go  along  with  the  lease  no  one  can  be  deceived,  and  the  lease 
still  continues  "  a  lease  not  exceeding  twenty-one  years,  where 
the  possession  and  occupation  go  along  with  the  lease." 

31.  The  point  arose,  but  did  not  call  for  a  decision,  in  the  case 
of  Fury  V.  Smith,  in  Ireland,  where  there  was  a  receipt  of  rent,  but 
not  actual  possession.  The  Chief  Justice  of  B.  R.,  in  giving  judg- 
ment, observed  (^rJ),  that  the  14th  section  of  the  Irish  act  said,  that 
the  act  should  not  extend  to  any  lease  or  leases  for  years  not  ex- 
ceeding twenty-one  years  where  the  actual  possession  goeth  along 
with  the  said  lease.  It  was  easy  to  understand  why  such  leases 
should  be  excepted.  The  occupation  being  visible,  the  case  did 
not  fall  within  the  mischief  of  secret  deeds,  against  which  the 
statute  was  enacted,  and  it  was  quite  reconcileable  with  the  policy 
of  the  act,  that  the  small  dealings  of  occupying  tenants  upon  short 
leases  should  not  be  thqught  to  call  for  the  protection  of  such  a 
statute,  or  be  subjected  to  the  trouble  and  expense  of  registry.  It 
was  also  necessary  to  hold,  that  the  words  "  actual  possession" 
must  here  mean  more  than  "legal"  possession."  Every  grantee 
of  a  term  is,  in  legal  language,  possessed  of  the  term  :  and  there- 
fore, if  so  construed,  the  exception  would  include  the  whole  enact- 
ment ;  they  must,  therefore,  discover  some  otlier  meaning  for  the 
words.  Only  two  others  remain  :  actual  occupation,  (for  which 
construction,  as  he  had  shown,  an  intelligible  reason  could  be 
assigned,)  or  that  kind  of  occupation  which  existed  in  that  case, 
namely,  receipt  of  rent.  For  the  adoption  of  this  latter  construc- 
tion, no  reason  could  be  conjectured.  The  possession,  a  notorious 
fact,  was  intended  as  a  substitute  for  registry.  When  therefore 
the  tenant  may  be  seen  in  the  possession  of  his  land,  his  interest,  if 
it  do  not  exceed  twenty-one  years,  shall  not  be  postponed  to  a  sub- 
sequent claimant  whose  deed  from  the  same  grantor  is  registered  ; 
for  his  possession  apprises  all  other  persons  of  his  right,  and  ex- 
cludes the  notion  of  a  secret  and  pocket  conveyance  (to  defeat 
which  is  the  policy  of  the  act),  and  for  every  purpose  may  be  con- 
sidered, in  cases  of  such  small  interests,  as  sufficient  warning  to 
*purchasers.     But  if  actual  possession   could  be  satisfied  by  receipt 

{(}.)  1  Huds.  &  Bro.  735  ;  6  Anne,  c.  2,  s.  14,  Ireland. 
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of  rent,  all  this  policy  of  the  law  was  at  an  end ;  and  there  might 
be  lessees  for  twenty-one  years  on  every  estate  of  whose  existence 
a  purchaser  could  never  be  apprised  either  by  the  fact  of  visible 
possession,  or  by  a  search  in  the  register  ;  and  thus  much  of  the 
mischief  intended  to  be  remedied  would  be  let  in.  If  such  a  con- 
struction were  to  prevail,  it  would  decide  that  the  mention  of  pos- 
session in  the  statute  was  unnecessary.  Every  lessee  is  in  posses- 
sion, either  by  receipt  of  rent  or  by  actual  occupation,  so  that 
according  to  this  construction,  all  leases  for  twenty -one  years 
would  be  excluded,  which  the  use  of  the  words  at  all  shows  not  to 
have  been  the  intention  of  the  legislature.  However,  he  added, 
it  was  not  then  necessary  to  decide  this  question. 

32.  The  last  exception  requiring  notice  is  of  the  chambers  in 
Serjeants'  Inn,  which  is  certainly  within  the  city  ;  and  it  therefore 
seems  to  have  been  doubted,  whether  the  Legislature  did  not 
intend  the  act' of  7  Anne  to  include  in  its  operation  the  whole 
metropolis,  except  the  borough  of  South wark  (e).  But  there  is  not 
the  least  ground  for  this  doubt.  It  is  not  surprising  that  the  mis- 
take should  have  been  made,  and  it  is  impossible  to  argue,  that 
such  an  error  shall  make  an  act  passed  relating  to  lands  "  in  the 
county  of  Middlesex,"  upon  the  petition  of  the  "justices  of  the 
peace,  and  grand  jury  of  the  county  of  Middlesex,"  extend  to  the 
city  of  London.  This  construction  would  invalidate  some  thousands 
of  leases,  as  the  general  opinion  of  the  Profession  is,  that  the  act 
does  not  extend  to  the  city. 


IV.  The  fourth  division  of  this  subject  remains  to  be  dis- 
cussed. The  questions  on  this  head  are  simply  three  : 
33.  The  first  is,  whether  a  person  having  the  legal  estate,  as  a 
mortgagee,  and  advancing  more  money  without  notice  of  a  second 
mortgage  duly  registered,  shall  hold  against  the  second  mortgage 
till  he  is  satisfied  all  the  money  he  has  advanced  ?  And  it  hath 
been  adjudged  that  he  shall  (/)  (I)  (1). 

(e)  Rigse,  88,  n.  (p).  Wrightson  r.   Hiidson,    2  Eq.  Ca.  Abr. 

(/)  Bedford  v.  Backhouse,  2  Eq.  Ca.     609,  pi.  7. 
Abr.    615,  pi.    12  ;  2   Kel.    in  Cha.  6  ; 

(I)  Lord  Redesdale  has  determined  differently  on  the  Irish  registering  act,  he- 
cause  the  act  declares  that  every  deed  shall  be  effectual  according  to  the  priority 
of  the  time  of  registry.     There  appears  to  have  been  considerable  difficulty  in  the 

(1)  See  Berry  v.  Mutual  Ins.  Co.,  2  John.  Ch.  603  ;  Johnson  v.  Stagg,  2  John. 
510;    Evans   v.    Jones,   1  Yeates.   174;     Jar\-is    v.   Rogers.    15   Mass.  389.  397. 
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*34.  The  decision  was  made  upon  this  ground:  that  though  the 
statute  avoids  deeds  not  registered,  as  against  purchasers,  yet  it 
gives  DO  greater  efficacy  to  deeds  that  are  registered  than  they  had 
before :  alid  the  constant  rule  of  equity  is,  that  if  a  first  mort- 
gagee lends  a  further  sum  of  money  without  notice  of  the  second 
mortgage,  his  whole  money  shall  be  paid  in  the  first  place.  By 
the  establishment  of  the  register,  the  second  mortgagee  has  the 
best  possible  means  of  discovering  whether  the  estate  is  incum- 
bered, and  who  the  incumbrancer  is ;  and  if  he  has  not  searched 
the  register,  or,  having  searched  the  register,  has  neglected,  in 
compliance  with  the  general  rule  of  equity,  to  give  the  prior  incum- 
brancer notice  of  the  second  mortgage,  he  is  not  considered  a  pro- 
per object  for  the  extraordinary  protection  of  a  court  of  equity  ; 
for  even  the  rule  of  law  is  vigilantibus  non  dormientibus  jura 
subveniunt. 


way  of  this  decision.  Bushell  v.  Bushell,  Latouche  v.  Lord  Dunsany,  1  Scho. 
&  Lef.  90,  137  ;  2  Scho.  &  Lef.  690  ;  Browne  v.  Blake,  1  Moll.  368,  620.  See  1 
Dm.  &  War.  485,  486  ;  Beere  v.  Head,  Ch.  13  Feb.  1846.     The  point  is  at  rest. 


A  question  sometimes  arises,  whether  a  mortgage  may  be  made,  effectual  to  se- 
cure future  advances  ;  and  it  is  held  that  a  mortgage  may  be  taken,  and  held  as 
a  security  for  future  advances  and  responsibilities  to  the  extent  of  it,  when  this  is 
a  constitxient  part  of  the  original  agreement ;  and  the  future  advances  will  be 
covered  by  the  lien,  in  preference  to  the  claim  under  a  junior  intervening  incum- 
brance, with  notice  of  the  agreement.  The  principle  is,  that  subsequent  advan- 
ces cannot  be  tacked  to  a  prior  mortgage,  to  the  prejudice  of  a  bona  fide  junior 
incumbrancer ;  but  a  mortgage  is  always  good,  to  secure  future  loans,  when 
there  is  no  intervening  equity.  4  Kent  (6th  ed.)  175.  The  mortgage  deed  should 
disclose  the  fact  that  it  was  intended  to  cover  future  advances.  The  prior  mort- 
gagee cannot  enlarge  his  demand  beyond  what  appears  on  the  record,  or  is  there 
indicated  with  sufficient  certainty  to  put  subsequent  creditors  or  purchasers  upon 
inquiry,  and  enable  them  to  ascertain,  by  examination  aliunde  the  extent  of  the 
incumbrance,  or,  from  its  nature,  as  in  case  of  a  mortgage  for  indemnity,  that  there 
is  a  prior  lien  which  is  incapable  of  present  definite  ascertainment.  See  United 
States  V.  Hooe,  3  Cranch,  73  ;  Conard  v.  Atlantic  Ins.  Co.,  1  Peters,  (S.  C.) 
448  ;  Leads  v.  Cameron,  3  Sumner,  488,  492  ;  Hubbard  v.  Savage,  8  Conn.  215, 
219  ;  Pettibone  v.  Griswold,  4  Conn.  158  ;  Stoughton  v.  i'asco,  5  Conn.  442  ; 
Crane  v.  Deming,  7  Conn.  387,  396  ;  St.  Andrews  Church  v.  Tompkins,  7  John. 
Ch.  14  ;  Garber  v.  Henry,  6  Watts,  57  ;  Lyle  ».  Ducomb,  5  Binnev,  585  ;  Brown 
V.  Frost,  1  Hoff.  Ch.  li.  41  ;  WalUng  v.  Aiken,  1  McMuUan  (S.  C.)  1  ;  Hughes 
V.  Worley,  1  Bibb.  200  ;  Livingstone.  M'Irilay,  16  John.  165  ;  Hendricks  v.  Kob- 
inson,  2  John.  Ch.  309 ;  Briakerhoff  v.  Marvin,  5  John.  Ch.  326 ;  James  v.  John- 
son, 6  John.  Ch.  420 ;  Shirras  v.  Caig,  7  Cranch,  34,  50,  51 ;  Averill  v.  Guthiie, 
8  Dana,  83  ;  Badlam  v.  Tucker,  1  Pick.  389,  398  ;  Adams  v.  Wheeler,  10  Pick. 
199  ;  Holbrook  v.  Baker,  5  Greenl.  309  ;  Union  Bank  &c.  v.  Edwards,  1  Gill  &  John. 
363  ;  Clagctt  v.  Salmon,  5  Gill  &  John.  314  ;  Bank  of  Utica  v.  Finch,  3  Barbour 
Ch.  Pt.  293.  In  Ohio,  it  was  held,  that  a  mortgage  to  secure  future  advances, 
wiU  be  postponed  to  a  second  recorded  mortgage,  to  the  extent  of  all  the  advan- 
ces made  after  the  second  mortgage  is  recorded.  Spader  v.  Lawler,  17  Ohio, 
371,  [Avery  J.  dissenting.]  In  New  Hampshire,  by  statute,  mortgages  to  secure 
future  habilities  are  invalid,  even  as  between  the  parties.  But  this  does  not  ren- 
der them  void,  so  far  as  they  are  made  to  secure  existing  debts.  New  Hamp- 
shire Bank   v.  WiUard,  10  N.  Hamp.  210  ;  Leeds  v.  Cameron,  3  Sumner,  488. 
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35.  This  principle  extends  to  a  mortgagor  paying  off  mortgage- 
money  to  a  mortgagee,  without  notice  of  his  having  transferred 
the  mortgage,  which  is  a  vaHd  payment,  although  the  transfer 
of  the  mortgage  is  duly  registered  (g)  (1). 

36.  And  it  is  conceived,  that  the  rule  would  apply  to  a  mort- 
gagee lending  a  further  sum  of  money  to  the  mortgagor,  without 
notice  of  the  sale  of  the  equity  of  redemption  ;  and.  therefore  a 
purchaser  of  an  equity  of  redemption  of  an  estate  should,  imme- 
diately after  the  sale,  give  notice  of  it  to  the  mortgagee,  although 
the  estate  is  in  a  register  county,  and  his  conveyance  is  duly 
registered.  Indeed,  as  we  have  before  observed,  a  purchase  of  an 
equity  of  redemption  should  never  be  completed  without  the  con- 
currence of  the  mortgagee,  for  if  the  mortgagee  have  another  mort- 
gage made  to  him  by  the  seller,  although  of  a  distinct  estate  for  a 
distinct  debt,  yet  the  purchaser  of  one  estate  cannot  redeem  one 
mortgage  without  redeeming  the  other  (/t). 

37.  The  second  question  is.  Whether  a  person  purchasing  with- 
out notice,  and  obtaining  the  legal  estate,  shall  be  prejudiced  by  a 
prior  equitable  incumbrance,  which  was  duly  registered  previously 
to  his  purchase  ?  It  was  decided  by  Lord  Camden,  in  the  case  of 
Morecock  v.  Dickens  (i),  that  he  shall  not  (2)  :  and  Lord  Redes- 
dale  has  expressed  his  opinion  to  be,  that  the  registry  of  an  equit- 
able incumbrance  is  not  notice  to  any  subsequent  purchaser.  He 
admitted,  that  if  a  man  searches  the  register,  he  will  be  deemed 
to  have  notice,  and  that  no  person  thinks  of  purchasing  an  estate 
^without  searching  the  registry  ;  but  he  thought  it  could  not  be 
considered  as  notice  to  all  intents,  on  account  of  the  mischiefs  that 
would  arise  from  such  a  decision.  For  if  it  is  taken  as  construc- 
tive notice,  it  must  be  taken  as  notice  of  every  thing  that  is  con- 
tained in  the  memorial :  if  the  memorial  contains  a  recital  of  ano- 
ther  instrument,  it   is    notice  of  that   instrument ;  if  a  fact,  it  is 

(ff)  Williams  v.  Sorrell,  4  Ves.  jun.  (h)  Ireson  v.  Denn,  2  Cox,  425  ;  vide 
389.  SM/jra,  p.  216,  217. 

(«■)  Ambl.  678. 


(1)  Such  is  the  rule  in  New  York.  James  v.  Johnson,  6  John.  Ch.  417  ;  N. 
Y.  Lile  Ins.  &  Trust  Co.  v.  Smith,  2  Barbour  Ch.  E..  82 ;  1  Cruise  Dig.  by  Mr. 
Greenlcaf,  Vol.  2,  Tit.  15,  ch.  5,  §1,  in  note.  But  it  is  notice  as  against  persons 
claiming  by  virtue  of  some  subsequent  assignment  or  conveyance  from  the  mort- 
gagee, or  assignor  of  the  mortgage,  or  his  representatives,  ib.  ib.  ;  Vanderkemp 
«.  Shelton,   11  Paige,  28. 

(2)  But  see  Parkist  v.  Alexander,  1  John.  Ch.  394. 
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notice  of  that  fact  (Jc)  (1).  So,  if  it  be  notice,  it  must  be  notice  whe- 
ther the  deed  be  duly  registered  or  not ;  it  may  be  unduly  regis- 
tered, and  if  it  be  so,  the  act  does  not  give  it  a  preference  (2)  ;  and 
thus  this  construction  would  avoid  all  the  provisions  in  the  act 
for  complying  with  its  requisites  (/). 

38.  The  third  and  last  question  is,  Whether  a  person  buying  an 
estate  with  notice  of  a  prior  incumbrance  not  registered  shall  in 
equity  be  bound  by  such  incumbrance,  although  he  hath  at  law 
obtained  a  priority  by  registering  his  deed  ?  And  it  hath  been 
holden  that  he  shall  (m)(3). 

(k)  BiisheU   V.   Bushell,    1    Scho.    &  Abr.  357,  pi.    11  ;  Blades   v.   Blades,  1 

Lef.  103  ;  and  See  Pentland  v.  Stokes,  Eq.  Ca.  Abr.  358,  pi.  12  ;  Hiner.  Dodd, 

2  Ball  &  Beatty,  68.  2  Atk.  275  ;  Le  Neve  v.  Le  Neve,  3  Atk. 
{1}  Latouche  v.  LordDunsany,l  Scho.  646  ;  Sheldon  v.  Cox,  Ambl.  624  ;    and 

&  Lef.  157  ;  and  see  Underwood  v.  Lord  JoUand  v.  Stambridge,  3  Yes.  jun.  478  ; 

CourtowTi,  2  Scho.  &  Lef.  64.  and   see     Cowp.   712  ;     1    Burr.     474; 

(m)  Lord  Forbes  IV.  Deniston,  4  Bro.  1  Scho.    &   Lef.    102;    Biddiilph  i'.  St. 

P.  C.  189  ;  2  Eq.   Ca.  Abr.  482,  pi.  19  ;  John,  2  Scho.  &  Lef.  521  ;  Eyre  v.  Dol- 

3  Atk.  653,  cited;    Chivall  v.  Nicholls,  phin,  2  Ball  &  Beat.  290. 
Str.  664  ;  Beatniff  v.  Smith,    1  Eq.  Ca. 

(1)  Where  a  registered  deed  conveys  real  and  personal  estate,  the  registry  is 
not  in  itself  constructive  notice  of  the  transfer  of  the  personal  estate  ;  transfers 
of  personal  estate  not  being  required  to  be  registered.  Pitcher  v.  Barrows,  17 
Pick.  361.  And  a  recital  in  a  deed  cannot  affect  the  purchaser  with  notice  res- 
pecting any  other  land  than  that  wliich  is  com^eyed  by  it.  Boggs  v.  Varner,  6 
"Watts  &  Serg.  469.  '     • 

(2)  The  record  of  a  deed  of  land,  which  has  been  admitted  to  registration, 
without  having  been  duly  acknowledged  before  a  magistrate,  is  of  no  validity,  or 
effect ;  and  a  deed  thus,  or  otherwise,  illegally  recorded,  is  not  even  constructive 
notice  to  tliird  persons.  Blood  v.  Blood,  23  Pick.  80 ;  DeWitt  v.  Moulton,  17 
Maine,  418  ;  McNeil  v.  Magee,  5  Mason,  244  ;  Sigourney  v.  Earned,  10  Pick.  72  ; 
Shultz  V.  Moore,  1  McLean,  520;  4  Kent  (6th  ed.)  174;  Kerns  v.  Swope,  2 
Watts,  418  ;  Cheney  v.  Watkins,  1  Harr.  &  John.  527  ;  Heister  v.  Fortner,  2 
Binn,  40;  Tillman  w.  Cowand,  12  Smcdes  &  Marsh.  262;  Hodgson  v.  Butts,  3 
Cranch,  155  ;  Simon c.  Brown,  3  Yeates,  187.;  Yillard  v.  Kobert,  1  Strobh.  Eq. 
393;  Commonwealth  V.  Rodes,  6  B.  Monroe,  171.  The  registration  of  a  deed 
defectively  executed  is  not  notice.  Troup  v.  Haight,  1  Hopk.  61  ;  Frost ».  Beek- 
man,  1  John.  Ch.  300  ;  Carter  v.  Champion,  8  Conn.  549  ;  Isham  v.  Benningto 
Lron  Co.  19  Yermont,  230.  But  a  subsequent  mortgagee  cannot  have  priority 
over  a  prior  mortgage  of  which  he  had  notice,  because  it  was  recorded  upon  an 
insufficient  authentication.  Underwood  v.  Ogdcn,  6  B.  Monroe,  606.  In  Illi- 
nois, deeds  recorded  are  made  notice  to  creditors  and  subsequent  purchasers, 
though   not  properly  acknowledged.     Gillespie  v.  Heed,  3  McLean,  377. 

(3)  Neal  v.  Kerrs,  4  Geo.  161.  If  a  subsequent  iiurchaser  has  notice,  at  the 
time  of  his  purchase,  of  any  prior  unregistered  conveyance,  he  shall  not  be  per- 
mitted to  avail  Mmself  of  his  title,  against  that  prior  conveyance.  4  Kent  (6th 
ed.)  169,  170,  456  ;  1  Story  Eq.  Jur.  §397.  The  prior  unregistered  deed,  is 
the  same  to  him  as  if  it  had  been  registered.  4  Kent  (6th  ed.)  169.  This  has 
been  the  settled  doctrine  of  Courts  of  Equity  in  England,  and  in  the  United 
States  it  is  applied  both  at  law  and  in  Equity.  1  Story  Eq.  Jur.  §397.  The 
ground  of  the  doctrine  is,  that  the  taking  of  a  conveyance,  after  notice  of  a  prior 
deed,  makes  a  joerson  a  wiafe_;?rfe  purchaser ;  and  not,  that  he  is  not  a  purchaser 
for  a  valuable  consideration  in  every  other  respect ;  and,  therefore,  the  doctrine 
is  allowed  to  prevail  only  where  the  notice  is  so  clearly  i^roved,  as  to  make  it 
fraudulent  in  the  purchaser  to  take  and  register  a  conveyance,  in  prejudice  to  the 
known  title  of  the  other  party.     1  Story  Eq.  Jur.   §397,  §398  ;  4  Kent  (6th  «d.) 


480  EFFECT    OF    NOTICE, 

39.  This   decision   is  consistent  with  the   general   principles   of 
equity.     The  intention   of  the  act  was  to    secure  subsequent  pur- 

169,  170  ;  Coianecticut  v.  Bradish,  14  Mass.  296  ;  Jackson  v.  Leek,  19  Wendell, 
339  ;  M'Mechan  v.  Griffing,  3  Pick.  149 ;  Spofford  v.  Weston,  29  Maine,  140  ; 
French  v.  Graj',  2  Cdhn.  92  ;  Shaw  v.  Poor,  6  Pick.  87  ;  Dunham  v.  Day,  15 
Jolm.  554  ;  Jackson  v.  Neely,  10  John.  374 ;  Berry  v.  Mutual  Ins.  Co.,  2  John. 
Ch.  603;  Jackson  v.  Sharp,  9  John.  163;  Corliss  v.  Corliss,  8  Vermont,  373 ; 
Kogers  v.  Jones,  8  N.  Ilamp.  264  ;  Porter  v.  Colo,  4  Greenl.  20 ;  Garwood  v. 
Garwood,  4  Halst.  193  ;  Stroud  ».  Lockhart,  4  Dall.  153  ;  Edwards  v.  Brinker,  9 
Dana,  69;  Warnock  v.  Wightman,  1  Brevard,  381;  Doe  v.  Reed,  4  Scam- 
mon,  117  ;  Van  Rensselaer  v.  Clark,  17  Wendell,  25  ;  Jackson  v.  Burgott,  10 
John.  457  ;  Ohio  Life  Ins.  Co.  v.  Ledyard,  8  Alabama,  866 ;  Bush  v.  Golden,  17 
Conn.  594  ;  Sparks  v.  State  Bank,  7  Blackf.  469  ;  McRaven  v.  McGuire,  9  Smedes 
&  Marsh.  34  ;  Adams  v.  Cuddy,  13  Pick.  464;  M'Fall  v.  Sherrard,  Harper,  295  ; 
Jackson  tJ.  Page,  4  Wendell,  585;  Brackett  v.  Wait,  6  Vermont,  411;  Jack- 
son v.  Sharp,  9  John.  162,  168 ;  Dey  v.  Dunham,  2  John.  Ch.  182  ;  Norcross  v. 
Widgery,  2  Mass.  500.  A  purchaser  of  land,  charged  with  a  trust,  of  which  he 
had  no  notice,  takes  it  discharged  of  the  trust.  Brocken  v.  ililler,  4  Watts  & 
Serg.  102.  An  attachment,  levy  of  an  execution,  and  a  purchase  are,  in  Massa- 
chusetts, on  the  same  footing,  in  reference  to  the  effect  of  notice  of  a  prior  unreg- 
istered conveyance.  Priest  v.  Rice,  1  Pick.  164  ;  Farnsworth  v.  Cluld,  4  Mass. 
641  ;  Davis  v.  Blunt,  6  Mass,  487  ;  Brown  v.  Maine  Banli,  11  Mass.  158  ;  Coffin 
t7.  Ray,  1  Metcalf,  214,  215;  Flynt  r.  Arnold,  2  Metcalf,  622;  Chamberlains. 
Thompson,  10  Conn.  243.  A  creditor  with  notice  of  an  unregistered  deed  can- 
not avoid  it.  Dixon  v.  Doe,  1  Smedes  &  Marsh.  70.  So  a  purchaser  at  a  sher- 
ilf's  sale.  Sohns  v.  McCullock,  5  Barr,  473  ;  Moyeri;.  Schick,  3  Barr,  242.  Li 
some  states,  however,  creditors  are  not  affected  by  notice  of  an  unregistered 
deed.  Edwards  v.  Brinker,  9  Dana,  69  ;  LiUard  v.  Ruckers,  9  Yerger,  64 ;  Ring 
V.  Gray,  6  B.  Monroe,  368  ;  Guerrant  v.  Anderson,  4  Rand,  208  ;  Washington  v. 
Trousdale,  Martin  &  Yerg.  385.  The  title  of  an  attaching  creditor  to  the  land 
afterwards  taken  bj'  extent,  is  not  affected  by  any  knowledge  which  the  officer 
may  have  had  of  the  existence  otf  a  prior  conveyance  of  the  same  land,  made  by 
the  debtor  to  another  person ;  even  though  such  knowledge  may  have  been  com- 
municated to  the  creditor  himself,  after  the  attachment,  and  before  the  extent. 
Stanley  v.  Perley,  5  Greenl.  369.  See  Coffin  i\  Ray,  1  Metcalf,  212,  215.  A  pur- 
chaser or  attaching  creditor  vnR  not  be  defeated  by  the  knowledge  of  an  intent 
on  the  part  of  another  to  obtain  a  conveyance  or  make  an  attachment,  or  that  a 
conveyance  was  actually  in  a  state  of  being  prepared.  Cushing  v.  Hurd,  4  Pick. 
253 ;  Warden  v.  Adams,  15  Mass.  233  ;  M'Gregor  v.  Brown,  5  Pick.  174;  Brack- 
ett V.  Waite,  6  Vermont,  411.  Notice  to  a  husband,  at  the  time  of  a  conveyance 
to  himseK  and  wife,  of  a  prior  unregistered  mortgage,  is  not  notice  to  the  wife 
so  as  to  give  the  mortgage  priority  in  respect  to  her  title,  especially  where  she 
pays  the  consideration  for  the  conveyance  out  of  her  separate  estate.  Si^o- 
nable  v.  Snyder,  7  HiU,  427.  In  Massachusetts,  since  the  Rev.  Stat.  c.  59,  §28, 
no  implied  or  constructive  notice  of  an  unregistered  deed  can  avoid  a  subsequent 
deed  or  attachment.  The  statute  expressly  provides,  that  no  conveyance  of  real 
estate  shall  be  valid  and  effectual,  against  any  person  other  than  the  grantor  and 
his  heirs  and  devisees,  and  persons  having  actual  notice  thereof,  unless  it  is  made 
by  a  deed  recorded  as  the  statute  du-ects.  Since  this  provision,  no  implied  or 
constructive  notice  of  an  unregistered  deed  will  give  it  validity  against  a  subse- 
quent i^urchaser  or  attaching  creditor.  It  is  not  sufficient  to  prove  facts  that 
would  reasonably  put  him  on  inquirj%  He  is  not  bound  to  inquire  ;  but 
the  party  reljing  on  an  unregistered  deed,  against  a  subsequent  purchaser  or 
attaching  creditor,  must  prove  that  the  latter  had  actual  notice  or  knowledge 
of  such  deed.  Pomroy  v.  Stevens,  11  Metcalf,  244,  247,  248.  In  Curtis  f. 
Mundy,  3  Metcalf,  405,  it  was  held,  that  this  notice  need  not  be  a  certain  and 
positive  knowledge  of  the  existence  of  the  prior  deed,  or  such  knowledge  as 
would  be  acquhed  by  seeing  the  deed,  or  being  told  thereof  by  the  grantor. 
The  notice  is  sufficient  if  it  be  such  as  men  usually  act  upon  in  the  ordinary 
affau'S  of  life.  Actual  notice  in  such  case,  is  required  by  Statute  also  in  in  Maine. 
Rev.  Stat.  Maine,  Ch.  91,  §26  ;  and  the  same  construction  has  been  given  to  it  as  in 
Massachusetts.    Spofford  v.  Weston,  29  Maine,  140.    Where  the  declarations  of  the 
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chasers  and  mortgagees  against  prior  secret  conveyances  and  fraud- 
ulent incumbrances  ;  and  therefore,  where  a  person  has  notice  of 
a  prior  conveyance,  it  is  not  a  secret  conveyance  by  which  he  can 
be  prejudiced  ;  for  he  can  be  in  no  danger  where  he  knows  of  ano- 
ther incumbrance  ;  because  he  might  then  have  stopped  his  hand 
from  proceeding,  and  therefore  is  not  a  person  whom  the  statutes 
meant  to  relieve  (ji).  But  of  course  notice  of  a  prior  unregistered 
instrument  is  unimportant  at  law.  The  first  registered  instrument 
must  prevail  at  law  (o)(l).  It  will  occur  to  the  learned  reader,  that 
although  the  prior  purchaser  would,  in  a  case  of  this  nature,  be 
relieved  against  the  subsequent  sale,  yet  the  legal  estate  will  be 
vested  in  the  subsequent  purchaser  by  force  of  the  statute. 

40.  From  the  foregoing  decisions,  it  is  evident  that  a  purchaser 
may  be  bound  by  a  judgment  (p)  or  a  deed,  although  not  regis- 
tered ;  but  it  is  equally  clear,  that  it  must  be  satisfactorily  proved 
that  the  person  who  registers  the  subsequent  deed  must  have 
*known  exactly  the  shuations  of  the  persons  having  the  prior 
deed  ;  and  knowing  that,  registered,  in  order  to  defraud  them  of 
that  title  he  knew  at  the  time  was  in  them  (</).  Apparent  fraud, 
or  clear  and  undoubted  notice,  would  be  a  proper  ground  of  relief; 
but  suspicion  of  notice,  though  a  strong  suspicion,  is  not  sufficient 
to  justify  the  Court  in  breaking  in  upon  an  act  of  parliament  (r)  (2). 
A  lis  pendens  is  not  deemed  notice  for  that  purpose  (s)  (3). 

41.  I  have  brought  to  a  conclusion  the  observations  which  I  pro- 
posed to  offer  on  the  registering  act.  If  I  might  be  allowed  to 
express  a  general  opinion  on  the  provisions  in  these  acts,  explained 
as  they  are  by  the  decided  cases,  I  should  be  tempted  to  observe, 
that  they  might    be   improved.     I    approve   rather  of  the  act   for 

(m)  Le  Neve  v.  Le  Neve,  3  Atk.  64(3.     Kidwell,  1  Yes.  69,  cited;  Wyatt  f.  Bar- 

(0)  Tunstall  r.  Trappes,  3  Sim.  301.       well,    19    Yes.  jun.    435  ;    Lenehan  v. 
{p)  Doe  V.  Allsopp,    5  Barn.  &  Aid.     M'Cabe,  2  Ir.  Eq.  Rep.  342. 

142.  (s)  19  Yes.  jun.  439  ;  see  sect.  8, 2)osi ; 

(y)  See  3  Ves.  jun.  485.  Wallace   r.  Lord   Donegal,    1   Dru.    & 

(r)  See   2    Atk.   276;    and   Irons   v.     Walsh,  461. 

subsequent  purchaser  indicate  his  disbelief  that  any  prior  deed  had  been  given 
by  his  grantor,  although  admitting  his  knowledge  of  a  claim  that  such  deed  exist- 
ed, by  those  who  professed  to  hold  under  it,  there  can  arise  no  presumption  that  he 
had  actual  notice  of  the  existence  of  such  a  deed.  Spofford  v.  Weston,  29  Maine, 
140.  See  1  Story  Eq.  Jur.  §398.  The  burthen  of  proof  is  on  him,  -\vho  alleges 
that  a  subsequent  purchaser  had  actual  notice  of  a  prior  unrecorded  deed,  to 
show  it.  Butler  v.  Stevens,  26  Maine,  484,  489  ;  Spofford  v.  Weston,  29  Maine, 
140. 

(1)  But  see  as  to  the  law  in  America,  next  preceding  note. 

(2)  Ante,  984,  note,  post,  1041,  note. 
(3)1  Story  Eq.  Jur.  §406. 
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Ireland.  I  would  by  no  means  give  an  equitable  charge  the 
effect  of  a  legal  conveyance  by  the  mere  act  of  registry ;  at  the 
same  time  that  I  would  insure  the  priority  of  the  charge  as  an 
equitable  charge,  by  making  the  registry  of  an  instrument  notice 
to  all  subsequent  purchasers.  The  rule,  that  notice  of  an  un- 
registered incumbrance  shall  affect  the  conscience  of  a  sub- 
sequent purchaser,  I  would  not  disturb,  contemplating  the  pre- 
sent temper  of  the  Courts  to  confine  this  doctrine  to  cases  of  clear 
notice. 


42.  I  cannot  now  dismiss  this  subject  without  offering  a  few 
cursory  observations  on  the  bill  which  the  House  of  Commons 
rejected  for  establishing  a  general  register,  as  fresh  attempts  will 
no  doubt  be  made  to  carry  that  measure  (I).  I  may  premise,  that 
if  such  a  bill  passes,  it  will  form  an  addition  to  this  work,  but  will 
not  call  for  any  alteration  of  the  law  in  the  text,  inasmuch  as  its 
provisions  will  be  prospective,  and  will  leave  titles  in  register 
counties  to  depend  for  the  time  past  upon  the  law  as  it  now 
stands. 

It  should  be  borne  in  mind,  that  the  establishment  of  a  register 
upon  the  best  plan  that  could  be  devised,  would  not  relieve  present 
^titles.  To  preserve  them,  the  present  legal  estates  must  be  retained 
and  the  present  registers  resorted  to.  Some  rules  should  be  intro- 
duced to  relieve  titles  as  they  now  stand  : — 1.  the  representation 
to  terms  of  years  should  be  facilitated  (II)  ;  2.  the  liens  acquired 
by  judgments,  Stc.  should  be  regulated  or  removed  as  against  bona 
fide  purchasers  ;  for  example,  it  might  be  required,  in  order  to 
bind  a  purchaser,  that  the  description  of  the  person  against  whom 
a  judgment  is  to  operate  should  be  entered  up  (III)  ;  3.  the  law  of 
priorities  as  between  mortgagees  should  be  altered  ;  4.  the  doctrine 
of  notice  should  be  restrained  ;  and,  lastly,  all  the  present  registers 
including  judgments,  &,c.  should  be  revised  and  rendered  accessible 
and  useful  (IV).     Such  alterations  would  assist  titles   as  they  now 

(I)  This  was  the  statement  in  the  ninth  edition,  in  which  these  observations 
were  introduced,  and  the  author  has  retained  them  without  alteration.  They  were 
extracted  from  that  edition  prior  to  its  publication,  and  were  published  in  the 
shape  of  a  pamphlet  before  the  bUl  was  thrown  out. 

(II)  See  now  8&  9  Vict.  c.  112,  rendering  the  assignment  of  satisfied  terms 
■unnecessary. 

(III)  This  has  since  been  accomplished  by  the  1  &  2  Vict.  c.  110  ;  vide  supra, 
section  4,  p.  960. 

(IV)  This  has  been  carried  into  effect  as  to  judgments,  by  2  Vict.  c.  11,  7  &  8 
Vict.  c.  90. 
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stand,  and  future  purchasers  under  them.  A  new  register  would 
not  operate  beaeficialiy  on  titles  for  many  years  to  come.  There 
is  therefore  no  hurry.  And  a  general  measure  should  follow,  and 
n?t  precede  or  include  the  proposed  alterations.  The  present  ex- 
pense in  regard  to  titles  is,  in  forty-nine  cases  out  of  fifty,  super- 
fluous ;  but  as  every  one  may  be  in  danger,  all  are  guarded  against 
it.  This  precaution  has  very  much  increased  within  the  last  thirty 
years,  but  not  from  any  increased  danger. 

The  present  registers  have  led  to  much  litigation,  and  have 
occasioned  great  expense.  In  one  case,  in  Ireland,  the  costs  of  a 
search  were  enormous  ;  in  several  instances  in  both  countries  they 
have  amounted  to  40/.  or  50/.  The  officers  themselves  admit  that 
even  their  searches  were  frequently  insufficient,  and  that  they 
missed  registered  documents.  Probably  not  one-twentieth  part  of 
■  the  searches  is  effectual,  or  could  be  safely  relied  upon.  Great 
numbers  of  instruments  have  been  registered  in  a  manner  directly 
contrary  to  the  provisions  of  the  acts,  and  therefore  ineffectually 
in  law.  The  slightest  mistake  may  be  fatal.  If  a  man's  name 
be  Crompton,  and  it  is  written  Compton  in  the  register,  he  would 
lose  his  estate  in  a  competition  with  another  although  later  claim- 
ant, in  whose  registry  there  was  no  error. 

The  proposed  system  is  a  complicated  one.  It  is  often  almost 
impossible  to  ascertain,  after  a  deliberate  consideration  of  the 
deeds,  under  which  of  several  titles  an  estate  is  held  ;  and  a  mis- 
take in  that  particular,  or  a  fraud  committed  by  the  seller  or 
*mortgagor,  would  defeat  the  title.  Great  difficulty  will  arise  from 
the  necessity  of  opening  new  titles  with  new  symbols,  connected 
with  the  old  ones.  No  one  will  take  the  trouble  to  make  these 
what  they  should  be,  with  a  view  to  future  purchasers.  Every 
one  will  content  himself  with  such  an  entry  as  he  thinks  will 
secure  his  own  title.  The  officers  cannot  be  depended  upon.  The 
trouble  will  be  immediate,  and  the  danger  altogether  remote  and 
problematical. 

The  index  merely  refers  to  the  deed  ;  so  that  recourse  must 
^  always  be  had  to  a  copy  of  the  deed,  particularly  for  the  parcels. 
In  how  many  cases,  from  lassitude  or  want  of  ability,  will  the 
search  be  improperly  conducted  ?  After  some  lapse  of  time  it  will 
require  considerable  legal  ability  to  make  a  perfect  search ;  and 
by  and  by,  every  man  must  resort  to  the  registry  for  copies  of 
his  deeds.     The  system  of  symbols  cannot  be  carried  throughout ; 
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therefore  there  must  be  two  systems  and  many   indexes,    at  least 
four : 

1.  General  documents,  which  may  be  mixed  up  with  other 
classes  and  other  symbols. 

2.  Wills,  alphabetically. 

3.  Commissions  of  bankrupt,  alphabetically. 

4.  Judgments  and  Crown  debts,  in  the  same  manner.  And  all 
the  deeds  must  be  referred  to  and  read.  The  purchaser  will  be 
answerable  for  a  registry  under  the  proper  symbol  ;  and  if  he  make 
a  mistake  in  the  root  of  his  title,  or  be  deceived  in  it,  he  will  lose 
his  estate.  Ought  a  purchaser  to  be  exposed  to  such  a  hazard  ? 
Great  knowledge  and  care  are  requisite  in  the  officers,  and  that  in 
all  times  cannot  be  depended  upon.  The  term  symbol  has  been 
withdrawn,  but  the  system  has  not  been  altered. 

The  greater  number  of  frauds  is  committed   in  the  sale  to  differ- 
ent persons   of  a  reversionary  interest  in  stock,  but  no   provision  is      ' 
made  for  registering  instruments  affecting  such  property. 

Disclosure  is  now  considered  as  highly  desirable;  but  in  the 
early  consideration  of  the  subject  the  Report  itself  suggested  a 
mode  of  avoiding  a  disclosure  by  vesting  the  estate  in  a  trustee  as. 
oivner,  and  taking  a  separate  deed  of  trust  from  him  not  registered. 
And  the  Report  said,  that  in  many  cases,  such  as  that  of  an  ap- 
pointment of  a  reversionary  interest,  or  of  portions  in  favor  of 
children,  the  registration  might  be  safely  delayed ;  so  that  secret 
trusts  were  to  be  resorted  to,  and  one  title  appear  on  the  register, 
and  another  off  it.  If  appointments  should  be  withheld  from  the 
register,  a  man  might  buy  a  child's  portion,  as  in  default  of  ap- 
pointment, or  the  estate  as  not  charged  with  portions,  although 
the  child's  interest  might  have  been  varied  or  defeated,  or  the 
*estate  burthened  with  heavy  portions.  The  register  would  not  be 
a  safe  guide. 

In  order  to  render  the  register  effectual,  it  was  in  the  first  in- 
stance proposed,  that  the  operation  of  general  words  in  the  parcels 
should  be  cut  down  ;  but  this  was  a  violent  method  of  giving  an 
effect  to  the  registiy,  which  would  not  have  been  endured.  Alter- 
ations in  these  respects  have  been  made,  to  remove  the  objections 
to  the  system,  but  they  are  inherent  in  it.  |j 

The  expense  to  which  a  register  may  lead,  is  proved  by  the  evi- 
dence of  Messrs.  Wimburn  and  Collett,  who  sent  a  clerk  down  to 
York  to  search  the  register,  and  remain  there  searching'  from  day 
to  day  until  the  transaction  was  closed.     The  establishment  of  one 
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register  for  all  England  and  Wales  would  lead  to  many  journeys 
to  the  metropolis,  at  the  expense  of  purchasers. 

The  only  ground  upon  which  a  general  registry  can  be  supported 
is  the  safety  of  honest  purchasers.  But  frequently  by  the  negli- 
gence of  agents,  attorneys,  clerks,  sometimes  by  frauds,  even  for 
the  value  of  the  fees,  which  have  often  been  charged,  although  the 
deeds  have  not  been  registered  ;  and  at  times  by  the  negligence, 
delay,  or  want  of  skill  of  the  officers,  or  by  oversights  from  which 
the  most  vigilant  are  not  always  exempt,  heavy  losses  have,  under 
such  a  protective  measure,  fallen  on  bona  fide  purchasers,  who 
have  themselves  been  diligent.  The  class,  therefore,  to  that  extent 
are  sufferers.  It  is  in  vain  to  hope  that  the  registry  will  save  the 
class  from  an  equal  degree  of  loss  by  protecting  them  against  con- 
cealed incumbrances  to  the  same  amount,  for  ignorance,  sloth, 
.  accident,  petty  frauds,  are  more  likely  to  occur  than  a  great  and 
direct  fraud  on  a  purchaser  or  mortgagee  by  suppressing  an  incum- 
brance, and  yet  the  slightest  inattention  or  accident  may  be  more 
fatal  to  a  purchaser,  with  the  benefit  of  the  Act  of  Parliament, 
than  the  vilest  fraud  without  that  protection.  No  law  can  impart 
activity  and  intelligence  to  idle  and  ignorant  persons,  and  many 
have  been  ruined  without  any  neglect  of  their  own,  by  the  oper- 
ation of  the  register  acts. 

The  Committee  of  the  House  of  Cpmmons  thought  that  if  it  were 
made  the  law  of  the  land  that  registration  of  the  conveyance  should 
be  as  essential  to  the  safety  of  the  purchaser  as  enrolment  now  is 
to  the  validity  of  a  bargain  and  sale,  men  would  shape  their  course 
accordingly.  It  was  not,  they  said,  to  be  presumed,  that  the  per- 
formance of  so  essential  an  act  would  be  neglected  in  the  one  case 
more  than  the  other.  In  making  these  remarks  the  Committee 
were  of  course  not  aware  that  the  instances  are  numberless  in  which 
bargains  and  sales  have  not  been  enrolled,  although  they  become 
inoperative  if  not  enrolled  within  six  months;  and  in  very  many 
*cases  the  validity  of  recoveries  depends  upon  the  enrolment. 
Hundreds  of  new  recoveries  have  been  suffered  at  a  vast  expense  in 
consequence  of  the  neglect  to  enrol  bargains  and  sales,  making  the 
tenant  to  the  prcecipe. 

This  question  must  be  looked  at  as  one  of  profit  and  loss  to  the 
class :  for  even  the  existing  statutes  have  not  the  merit  of  giving  a 
priority  to  an  honest  purchaser  over  a  dishonest  one  ;  but  it  is 
always  a  question  between  two  honest  purchasers  ;  one  must  suffer  ; 
and  the  loss  is  simply  transferred   from   one   of  the  class  to  another 
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of  the  same  class.  Whether  the  proposed  act  would  have  aggra- 
vated the  evils,  we  shall  presently  consider.  Probably  few  persons 
have  seen  more  titles  than  the  writer  of  these  remarks,  and  the 
cases  within  his  knowledge  of  suppressed  incumbrances  are  very 
few  indeed  ;  but  he  believes  he  never  saw  a  single  title  in  a  register 
county  in  which  important  deeds  had  not  been  omitted  to  be 
registered. 

Such  a  general  measure,  if  established,  should  be  attended  with 
small  expense  ;  for  if  expensive,  its  benefits  would  be  purchased 
too  dearly ;  and  if  they  must  be  bought,  small  purchases  and  trifling 
mortgages  would  be  diminished,  to  the  great  injury  of  the  little 
farmer  and  the  middle  classes  of  society  generally,  and,  therefore, 
of  the  country  at  large.  If  the  rate  of  insurance  be  too  high,  the 
mariner  prefers  encountering  the  perils  of  the  sea.  Such  a  measure 
is  of  little  use  to  small  purchasers,  for  they,  as  experience  has 
shown,  are  seldom  exposed  to  danger  from  fraud.  The  registry 
would  be  as  expensive  upon  a  purchase  of  300/.  as  upon  one  for 
3,000Z.  The  expense,  therefore,  should  not  exceed  what  a  small 
purchase  could  fairly  bear.  Indeed  the  measure  is  proposed  to 
embrace  small  transactions,  not  for  their  protection,  but  to  render 
the  plan  itself  perfect.  The  office  should  be  accessible,  and  there- 
fore it  should  be  local.  The  plan  should  be  simple  ;  otherwise  the 
chance  of  a  miscarriage  would  far  outbalance  any  possible  good. 
No  man's  rights  should  be  unnecessarily,  much  less  wantonly, 
broken  in  upon.  Therefore  of  course,  no  man's  title-deeds  should 
be  taken  from  him  ;  and  it  would  not  obviate  the  objection  to  a 
provision  requiring  the  deposit  of  the  deeds,  that  a  duplicate  copy 
might  be  deposited  in  lieu  of  the  original ;  for  the  rich  ought  not 
to  be  put  to  the  expense,  and  the  poor  could  not  avail  themselves 
of  the  option,  but  must  deposit  their  deeds.  A  man  whose  deeds 
were  thus  deposited,  would  be  prevented  from  indorsing  any  deed 
upon  a  prior  one  ;  by  which,  in  thousands  of  cases,  great  expense 
is  avoided,  and  he  would  not  be  able  to  raise  money  by  a  deposit  of 
the  deeds  themselves.  The  first  men  in  the  city  assert,  that  in 
moments  of  panic  the  want  of  such  a  power  might  be  fatal.  An 
*Englishman  likes  to  have  his  "  sheep  skins"  in  his  own  box  in 
"  his  own  castle."  A  deposit  in  London  of  all  deeds  would  require 
a  transmission  of  deeds  from  every  part  of  England  and  Wales, 
and  would  expose  every  man's  title-deeds  to  be  lost  or  defaced. 
Besides,  a  collection  in  London  of  all  the  title-deeds  of  all  the  pro- 
perty in  England  and  Wales  would,  in  times  of  confusion  and 
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revolution,  probably  invite  the  first  blow.  They  who  approve  of 
Spencean  principles  would  doubtless  consider  it  a  considerable  step 
towards  an  equal  division  of  property,  that  no  man  could  show  a 
separate  title  to  any  given  portion  of  it.  The  risk  of  fire  ;  the 
dangers  to  be  apprehended  from  the  ebullition  of  a  mob  ;  the  dis- 
honesty of  inferior  officers  in  purloining  the  old  parchments  for 
sale,  and  the  like,  may  be  added  to  the  catalogue.  The  plan,  more- 
over, would  open  a  fine  harvest  to  a  legitimate  government  for  taxa- 
tion, and  to  an  illegitimate  goverment  for  confiscation.  The  State 
would  possess,  in  one  building,  all  the  title-deeds  to  all  the  property 
in  England  and  Wales.  If  the  curse  of  civil  war  were  to  fall  upon 
England,  few  would  like  the  opposite  faction  to  be  in  possession  of 
their  title-deeds.  The  Crown  would  have  uninterrupted  access  to  all 
the  documents  of  any  individual  whose  estate  it  should  seek  to  recover. 

It  would  be  a  poor  bribe  to  offer  to  the  present  holders  of  pro- 
perty, that  they  may  retain  the  deeds  they  have.  If  we  legislate 
for  the  future,  we  should  not  impose  burthens  which  we  would 
ourselves  reject.  Besides,  the  measure  would  affect  every  man's 
future  title-deeds ;  so  that  in  a  short  time  we  should  have  only 
some  of  our  own  title-deeds  in  our  own  possession. 

Such  a  plan  should  of  course  compel  a  man  to  no  unnecessary 
disclosure  of  his  dealings.  The  only  legitimate  object  is  notice 
to  future  contractors ;  for  that  purpose'  it  is  not  necessary  that  the 
whole  of  the  transaction  should  be  disclosed.  It  is  in  vain  to  ask 
commercial  men  whether  such  disclosures  are  mischievous.  No 
man  desires  to  make  his  private  affairs  public,  and  the  public  have 
no  right  to  pry  into  his  affairs  except  for  some  legitimate  object, 
and  this  case  presents  none.  But  if  all  the  dealings  of  men  of 
property,  and  all  their  title-deeds  were  to  be  disclosed  to  the  world, 
the  mischiefs  would  be  obvious  ;  immediate  ruin  would  not  un fre- 
quently be  occasioned  ;  flaws  in  titles  would  be  readily  discovered  ; 
for  the  plan  will  not  add  to  the  learning  or  sagacity  of  real  property 
lawyers ;  and  Jews  would  have  an  opportunity  of  ascertaining  to 
what  extent  they  could  safely  supply  the  demands  of  an  improvi- 
dent heir.  Many  a  young  man  has  been  saved  from  ruin  because 
he  had  not  the  means  of  proving  to  money-lenders  what  his 
interest  was  in  the  family  property. 

Such  a  plan,  moreover,  whilst  it  gave  protection  to  the  diligent 
*should  not  prefer  a  dishonest  to  an  honest  incumbrancer.  As  the 
only  legitimate  object  of  such  a  register  is  to  impart  knowledge, 
its  object  would   be   equally   accomplished  if  the   subsequent  pur- 
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chaser  or  mortgagee,  although  his  deed  was  first  registered,  had 
clear  notice  of  the  prior  deed.  The  plan,  therefore,  should  leave 
the  present  rule  of  equity  to  operate,  which  would  postpone  the 
man  who  bought  or  advanced  his  money  with  notice  of  a  prior 
right,  although  obviously  express  notice  should  in  such  a  case  be 
required  ;  and  it  would  be  proper  to  make  registry  of  itself  notice, 
so  as  to  make  equitable  estates  as  such  binding,  if  registered.  As 
a  purchaser  or  mortgagee  must  employ  an  attorney,  if  a  register  be 
established,  the  latter  should  be  answerable  to  his  employer  for 
neglecting  to  search  the  register,  or  performing  that  duty  in  a  per- 
functory manner.  The  officer  himself  should  be  responsible  to 
the  suffering  party  in  damages,  for  neglect,  carelessness  or  mis- 
conduct. 

Of  course  such  an  office  should  not  be  a  government  one ;  nor 
be  made  a  source  of  revenue.  Taxation,  the  registries  would  not 
long  escape  ;  they  offer  an  irresistible-  temptation  to  a  Chancellor 
of  the  Exchequer,  and  if  he  acted  cautiously  they  might  in  time  be 
made  a  sure  foundation  for  a  new  land-tax. 

The  existing  statutes  adhered  pretty  closely  to  the  rules  above 
mentioned.  The  offices  were  local,  domestic,  and  readily  acces- 
sible. No  man  was  required  to  disclose  any  more  of  his  deed  than 
would  identify  it  and  its  general  nature,  and  show  the  property 
which  it  affected  ;  and  of  course  no  one  was  compelled  to  give  up 
the  deeds  themselves,  or  to  furnish  duplicate  copies  of  them.  No 
unnecessary  expense  was  created.  The  acts  legalized  no  fraud, 
but  left  equity  to  interfere  where  a  man,  with  notice  of  another's 
right,  attempted  to  avail  himself  of  the  register  as  an  engine  of 
fraud.  They  left  also  everv  man's  attorney  to  his  common  law 
liability  for  negligence,  and  rendered  the  registering  officer  him- 
self liable  for  neglect.  Government  had  nothing  to  do  with  the 
office.  The  register  was  appointed  by  the  lord  lieutenant,  and  the 
clerks  by  the  chief  officer.  These  acts  led  to  no  extensive  mis- 
chief, because  the  persons  who  knew  that  certain  deeds  were  not 
registered,  of  course  must  have  had  notice  of  the  deeds  themselves  ;• 
and  the  rule  of  equity,  which  the  acts  did  not  interfere  with, 
forbade  such  a  person  to  take  advantage  of  the  want  of  registry  ; 
and  therefore  it  was  indeed  seldom  that  a  title  was  defeated  by 
the  prior  registry  of  a  subsequent  title.  The  system,  however,  does 
not  work  well ;  because  it  is  expensive  to  make  a  long  search,  and 
almost  impossible  to  make  an  effectual  one. 

Now   the    proposed  act  was   to  extend  the  system,  and  lo   have 
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*only  ono  office  in  the  metropolis  for  all  England  and  Wales  ;  to 
vest  the  appointment  of  a  registrar-general  in  the  Crown,  and  of 
the  inferior  officers  in  the  Treasury.  It  is  hard  upon  a  govern- 
ment thus  to  have  patronage  forced  upon  it.  If  it  be  desirable  to 
extend  registration  over  the  whole  of  the  country,  yet  experience 
has  shown  that  the  ylan  of  registration  may  not  answer.  The 
existing  offices  afforded  the  means  of  trying  the  new  plan  upon  a 
limited  scale ;  but  instead  of  availing  themselves  of  this  oppor- 
tunity, the  proposers  at  once  established  the  new  system  over  the 
whole  of  England  and  Wales.  Compensation  was  to  have  been 
given  to  the  present  holders  of  office  ;  and  however  ill  the  new 
plan  might  have  worked,  it  would  with  difficulty  have  been  abolish- 
ed, and  certainly  not  without  more  compensations. 

In  all  material  respects  the  principles  of  the  existing  law  were 
departed  from.  There  was  to  be  one  great  office  in  London. 
Men  were  to  be  compelled  to  deposit  their  deeds,  or  duplicates  of 
them  ;  and  even  this  had  not  the  merit  of  rendering  it  unnecessary 
to  send  other  particulars  with  the  deeds  ;  so  that  the  new  provi- 
sions had  all  the  inconveniences  of  the  old,  and  imposed  the 
additional  necessity  of  depositing  the  deed,  or  a  duplicate  of  it; 
indeed  the  inconveniences  of  the  existing  acts  were  aggravated,  for 
they  once  and  for  all  prescribed  what  was  to  be  furnished,  whilst 
the  new  bill  rendered  it  necessary  to  send  such  particulars  as  the 
registrar-general,  after  certain  Gazette  announcements,  should 
from  time  to  time  require.  The  deeds  were  to  be  written  as  the 
officer  should  direct,  or  a  fine  was  to  be  paid.  Of  course  this  plan 
exposed  to  public  view  every  man's  disposition  of  his  property. 
Certain  checks  were  introduced  in  order  to  prevent  improper  in- 
spections ;  but  they  were  worse  than  useless,  for  they  appeared  to 
give  a  protection  which  in  reality  they  never  could  have  afforded. 
It  is  said  that  men  will  not  search  from  curiosity  ;  that  wills  are 
not  inspected  from  that  motive.  But  the  fact  is,  that  wills  are  con- 
stantly inspected  by  persons  who  have  no  interest  in  the  pro- 
perty (I).  Besides,  dead  men's  wills  cannot  be  compared  with 
living  men's  deeds.  It  is  one  tiling  to  know  what  property  a  man 
takes  under  his  father's  will,  and  another  how  he  has  himself  dis- 
posed of  it.  With  a  view  to  attack  men's  titles,  daily  resort  will 
be  had  to  the  registry.  Stratagems  of  all  sorts  ; — purchases  of  a 
lot  at  an  auction  ;  bribes  to  agents  or  clerks,  are  now  resorted  to 
in  order  to   obtain  from  a   man's  muniment  chest   the  materials  for 

(I)  Now,  tho  wills  of  most  men  are  stated  in  the  newspapers. 
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an  impeachment  of  his  title.  But  it  is  urged,  why  is  not  this  done 
*as  to  copyholds  ? — The  answer  is,  that  it  frequently  is,  as  far  as 
the  nature  of  the  court  rolls  will  admit.  The  writer  has  known 
several  instances  in  which  court  rolls  iiave  furnished  evidence  for 
an  action  against  the  owner  of  copyholds,  whilst  none  could  be 
obtained  for  an  attack  upon  his  title  to  freeholds,  although  equally 
subject  to  the  flaw. 

The  Committee  of  the  House  of  Commons,  in  their  Report,  ap- 
pear to  suppose  that  ail  titles  are  in  future  to  be  free  from  flaws. 
They  say,  "that  no  present  deed  is  to  be  registered,  and  that  the 
purchaser  will  take  care  that  his  deed  is  effectual  to  give  him  the 
estate  for  which  he  has  contracted  ;  and  it  can  in  no  wise  pre- 
judice him  to  show  to  the  world  that  he  has  really  become  the 
owner  of ^  that  which  he  intended  to  make  his  by  purchase.  No 
defect  patent  upon  deeds  ought  to  be  concealed.  These  deeds 
ought  to  be  disclosed  in  such  a  manner  as  to  preclude  or  defeat 
all  persons  who  have  no  interest,  and  to  let  in  the  rightful  owner. 
An  exposure  of  this  kind,  and  with  this  view,  cannot  be  too  open  : 
it  is  the  very  object  and  chief  aim  of  registration.  No  flaw  need  be 
disclosed  in  old  deeds  not  registered  ;  and  if  the  title  appearing  on 
the  register  is  bad.  defective,  or  doubtful,  justice  will  be  done,  and 
the  right  established,  by  an  appeal  to  judicial  decisions."  This 
new  view  of  the  object  of  registration  ought  not  to  be  lost  sight  of. 
We  will  protect  you,  say  they,  from  putting  on  the  register  your 
present  deeds,  so  as  to  guard  against  your  exposing  any  defects  in 
your  title.  But  how  is  this  reconcilable  with  the  moral  precepts 
which  follow  ?  Why  are  present  defects  to  be  concealed,  and 
future  ones  exposed  ?  But  surely  it  is  a  duty  of  imperfect  obliga- 
tion to  expose  one's  title-deeds  to  the  world  in  order  that  any  defects 
in  them  may  be  detected,  and  thai  a  man  may  be  stripped  of  all 
his  property.  The  law  of  England  acknowledges  no  such  obliga- 
tion ;  and  few  indeed  are  the  cases  in  which  an  honest  purchaser 
or  mortgagee  is  compelled  to  produce  his  deeds.  Tiie  Committee 
observe,  in  a  strain  of  playful  irony,  that  a  purchaser  will  take  care 
to  have  an  effectual  title.  But  with  this  view  it  may  be  prudent  to 
enact,  ihat  conveyancers  and  solicitors  shall  in  future  commit  no 
blunders. 

The  registry   of  the  deeds  themselves,  we  are  told,  will   protect 

persons  from  \h'^  loss  of  them.     Now,  is  this  a  legitimate  object  of 

legislation  ?      Why  not  insure  every  man's  house,  stock  and  cattle 

for  him,  and  charge   him  with  the   premium  ?      Why  not  register  his 
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ledger  and  day-book,  and  his  annual  balances  ?  Speaking  gene- 
rally, men  should  be  left,  under  wise  laws,  to  take  care  of  them- 
selves and  their  property. 

By  the  proposed  system  title-deeds  would  have  been  exposed  to 
*danger,  in  being  transmitted  to  London  from  all  parts  of  the 
country  ;  and  this  was  not  obviated  by  the  channel  of  transmis- 
sion being  through  the  Post-office.  The  Postmaster-general  had 
no  doubt  provided  athletic  postmen  to  carry  the  daily  burdens ; 
and  for  the  mails,  doubtless,  light  vans  would  have  been  substi- 
tuted (I). 

As  the  great  object  of  the  act  was  to  make  registration  binding 
in  every  event,  a  subsequent  purchaser  or  mortgagee,  although  he 
had  notice  of  the  prior  conveyance,  was  not  to  be  bound  by  it,  if 
he  got  his  own  deed  first  upon  the  registry.  And  even  in  like  cir- 
cumstances a  subsequent  equitable  title  was  to  be  made  good 
against  the  prior  purchaser  or  bona  fide  owner.  This  indeed  would 
have  led  to  the  introduction  of  infinitely  greater  mischief  than  that 
which  was  proposed  to  be  remedied  by  the  act  ;  for  here  was  an 
express  invitation  to  roguery.  An  agent  might,  although  not 
avowedly,  have  a  direct  interest  in  neglecting  to  register  the  deed 
of  his  principal.  And  every  profligate  owner  of  an  estate  would 
be  endeavoring  to  raise  money  upoo  it  at  the  expense  of  a  bona 
fide  incumbrancer  or  purchaser,  whose  confidence,  or  the  careless- 
ness or  misconduct  of  whose  agent,  had  led  to  an  omission  to 
register  his  deed.  Abolish  the  equitable  operation  of  notice  in 
these  cases,  and  the  most  revolting  frauds  might  be  practiced, 
which  equity  would  not  be  able  to  relieve  against.  If  the  rule  of 
equity,  which  is  universal,  is  a  bad  one,  correct  or  annul  it,  but  do 
not  in  this  particular  case  alter  it,  whilst  you  leave  it  thus  stig- 
matized, to  have  its  full  bearing  upon  all  other  cases. 

The  Committee  of  the  House  of  Commons  thought  that  a  sub- 
sequent deed  registered  ought  to  prevail  over  a  prior  deed  unre- 
gistered, although  the  party  who  registered  the  subsequent  deed 
had  notice  at  the  time  that  the  prior  deed  had  been  executed  ;  but 
that  if  it  could  be  proved  that  the  subsequent  deed  had  been 
obtained  by  fraud,  and  proof  of  this  is  altogether  independent  of 
notice,  registration  certainly  ought  not  to  give  that  deed  validity  ; 
and  they  conceived  that  the  registration  of  a  fi'audulent  deed  would 
not   prevent  a   court   of  equity    from  giving  that   relief  which   the 


(I)  There  were  then  no  railroads. 
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justice  of  the  case  requires.  The  proposed  act  therefore  provided 
that  priority  should  not  be  taken  away  by  equity  in  consequence 
of  notice,  and  that  where  priority  was  given  to  any  person  claim- 
ing for  valuable  consideration  under  a  subsequent  assurance  an 
equitable  estate  or  interest,  such  priority  should  be  enforced, 
although  the  person  claiming  under  such  subsequent  assurance 
*should  have  been  affected  with  notice.  Nothing  can  be  more 
opposed  than  these  provisions  are  to  the  principles  of  equity  as 
administered  in  this  country  for  centuries.  Our  rules  of  equity 
have  had  a  powerful  tendency  to  establish  fair  dealing  between 
man  and  man  in  contracts.  Let  the  Legislature  beware  how  it 
wantonly  disturbs  those  rules.  Equity  knows  no  higher  fraud  than 
a  man's  purchasing  an  estate  which  he  is  aware  has  already  been 
sold  and  conveyed  to  another,  with  an  intent  to  take  advantage  of 
a  slip  in  the  formalities  of  the  registry  of  the  first  purchaser's  con- 
veyance, or  perhaps  of  an  omission  to  register  it  altogether.  Ac- 
cording to  the  new  rule,  a  man  may  contract  for  the  purchase  of 
an  estate  and  pay  for  it — of  course  he  would  take  care  to  have 
a  good  bargain — although  he  knows  that  it  has  already  been  con- 
veyed to  a  prior  purchaser  whose  deed  is  not  registered,  and  may 
then  compel  the  first,  the  honest  purchaser,  to  convey  the  estate  to 
him.  A  court  of  iniquity  should  be  established,  to  give  perfection 
to  such  base  transactions.  In  the  first  attempts  by  the  Commis- 
sioners at  legislation,  although  notice  was  made  inoperative  against 
a  registered  deed,  yet  rights  of  action  were  given  to  counterbalance 
the  operation  of  the  rule.  This  was  an  indirect  and  absurd  mode 
of  giving  effect  to  notice.  It  was  necessarily  withdrawn  ;  but  the 
clause  abolishing  the  operation  of  notice  ought  to  have  been  with- 
drawn with  the  compensation  clause. 

In  order  to  guard  the  purchaser  against  loss,  it  was  at  first  sug- 
gested that  the  purchase-money  might  be  deposited  in  the  hands 
of  a  third  person  until  the  deed  was  registered.  But  might  not  the 
purchaser  or  seller  disapprove  of  this  ?  It  would  lead  to  great 
evils.  The  money  might  be  lost  by  the  dishonesty  or  failure  of 
the  depositary.  The  provisions  of  the  act  would  have  exposed 
every  man's  purchase  or  mortgage  to  such  an  imminent  hazard, 
that  however  remote  might  be  his  residence  from  the  metropolis, 
his  only  safety  would  be  in  completing  his  purchase  on  the 
threshold  of  the  metropolitan  office,  and  then  rushing  into  it  with 
the  deed  for  registration.  Country  solicitors  would  not  allow  all 
the  business  to  be  transacted   by    London   solicitors.     They   would 
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frequently  send  their  clerks  to  town,  or  go  themselves,  to  make  the 
searches.  The  caveat  which  the  act  authorized  to  be  entered  in 
certain  cases,  only  exhibited  the  danger  of  the  system.  The  cau- 
tion could  not  have  been  given  in  many  cases,  and  in  all  would 
have  been  so  troublesome  and  costly,  such  a  clog  upon  contracts, 
that  few  would  have  had  recourse  to  it  unless  it  had  become  an 
ordinary  mode  of  inflaming  the  agent's  bill.  Upon  a  registry  there 
may,  in  every  case,  be  a  race,  and  the  race  should  be  to  the  swift. 
A  man  should  not  be  allowed  to  give  perfection  to  an  imperfect 
^transaction  by  a  caveat  which  would  operate  against  a  prior  per- 
fect instrument. 

But  whatever  might  have  been  the  diligence  of  the  purchaser  or 
incumbrancer,  yet  he  might  lose  his  estate  or  money  through  the 
carelessness,  dishonesty  or  want  of  skill  in  the  officers  of  the  estab- 
lishment. The  system  was  a  new  one,  and  however  excellent,  it 
might  have  been  found  difficult  to  follow  it  literally,  and  the 
slightest  blunder  might  have  defeated  the  title,  or  the  smallest 
delay  might  have  proved  fatal.  There  was  little  prospect  of  a 
man's  recovering  damages  for  any  loss  occasioned  by  the  neglect, 
ignorance  or  misconduct  of  the  officers.  For  the  ren-istrar-general 
was  empowered  to  require  such  statements  from  time  to  time  as  he 
should  think  proper,  to  be  sent  with  the  assurances  for  regulating 
the  entries,  and  in  case  no  statement  should  have  been  sent  con- 
formably with  such  order,  the  purchaser  or  incumbrancer  was  to  be 
without  remedy  on  account  of  any  omission,  delay  or  error  in  the 
entry.  The  remedy  would  practically  have  been  nominal.  The 
purchaser's  own  solicitor  was  improperly  exhonerated,  if  he  directed 
an  office  search,  and  obtained  a  certificate  of  the  result.  If  any 
loss  was  sustained  by  any  omission,  mistake  or  misfeasance  of  any 
officer,  and  the  purchaser  could  maintain  an  action,  the  damages 
were  to  be  paid  out  of  the  consolidated  fund.  Some  Chancellor  of 
the  Exchequer  would  have  started  at  an  item  of  100,000/.  for 
damages,  occasioned  by  a  clerk's  writing  "  Compton"  for 
''  Crompton"  ! 

The  plan  would  probably  have  given  great  countenance  for  a 
time  to  forged  deeds.  In  the  many  instances  in  which  confidential 
agents  have  forged  deeds,  they  have  always  given  sufficient  pub- 
licity to  them.  The  registry  of  a  forged  deed  would  not  be  more 
likely  to  bring  it  to  the  knowledge  of  the  person  whose  name 
was  forged,  than  the  delivery  of  the  deed  to  a  purchaser  or  mort- 
gagee ;  but  the   registry   of  such  a  deed  would  nevertheless  induce 

[*996] 


494  OBSERVATIONS    AGAINST    A    GENERAL    REGISTRY. 

others  to  place  more  confidence  in  it.  The  plan  did  not  require 
deeds  to  be  authenticated  before  they  were  registered.  In  that 
instance  also,  the  existing  rule  was  departed  from. 

It  was  no  part  of  the  plan  to  improve  men's  present  titles  ;  they 
were  to  remain  subject  to  their  original  infirmities.  The  expense 
of  erecting  a  building — of  course  a  national  ornament — and  of  the 
establishment,  would  have  been  large,  but  still  such  a  measure 
should  not  have  been  made  a  source  of  revenue,  or  in  other  words, 
of  taxation,  and  therefore,  if  ever  the  plan  be  adopted,  provision 
should  be  made  for  reducing  the  fees  to  a  level  with  the  expen- 
diture. The  act  exempted  memorials  from  stamp  duty.  But  as 
has  already  been  remarked,  the  temptation  would  be  too  great  for 
*a  Chancellor  of  the  Exchequer  long  to  resist;  they  would  inevitably 
be  subjected  to  a  lieavy  duty,  and  thus  the  landed  interest  would 
be  taxed  for  a  security  which  the  act  would  in  vain  affect  to  afford 
to  them.  For  these  reasons,  the  writer  has  always  been  averse  to 
the  extension  of  the  system  of  registration  ;  and  an  examination  of 
the  proposed  measure,  after  all  the  amendments  it  received,  has 
satisfied  him  that  its  certain  operation,  if  it  had  passed  into  a  law, 
would  have  been  to  create  great  expense,  and  cause  much  vexation  ; 
but  that  it  was  more  than  doubtful,  whether  to  the  general  class  of 
honest  purchasers  the  loss  it  would  occasion  would  not  have  pre- 
ponderated over  the  profit. 

The  act  has  been  framed  with  ability,  and  the  scheme  of  regis- 
tration is  a  great  improvement  upon  its  predecessors  ;  but  the  fault 
is  in  the  system,  which  never  can  afford  the  security  which  it  affects 
to  give  whilst  it  introduces  dangers  and  difficulties  that  no  talents 
can  obviate.  The  examples  afforded  by  the  registers  of  Ireland 
and  Scotland,  offer  no  temptation  to  England  to  imitate  them.  In 
a  few  years,  a  general  register  would  be  destroyed  by  its  own 
enormous  weight. 


43.  Since  the  above  observations  were  published,  the  Legis- 
lature, at  the  instance  of  the  writer,  has  passed  the  2  Vict.  c.  11, 
to  which  our  attention  has  already  been  drawn.  By  that  act  a 
registry  is  established  for  suits,  he,  creating  a  lis  pendens,  and  for 
Crown  debts,  and  the  names  of  accountants  to  the  Crown.  This 
in  addition  to  the  provisions  in  the  1  &2  Vict.  c.  110  and  the 
above  statute,  in  regard  to  judgments,  is  perhaps  all  that  can  safely 
be    accomplished  in   the   way  of  a  register  in  favor  of  purchasers. 
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These  provisions  are  really  a  boon  to  a  purchaser,  without  exposing 
him  to  any  hazard ;  but  when  the  system  is  applied  to  actual  dis- 
positions of  the  estate,  the  purchaser's  own  title  is  at  once  put  in 
jeopardy,  and  the  danger  to  which  he  is  exposed  is  greater  than 
any  benefit  that  can  be  conferred  upon  him.  In  framing  the 
2  Vict.  c.  11,  the  writer,  as  far  as  his  plan  would  admit,  freely 
availed  himself  of  the  well  prepared  provisions  in  the  proposed 
registry  act,  for  the  registration  of  lis  pendens  and  Crown  debts. 
The  general  provisions  have  since  been  extended  to  Ireland  by  the 
7  &  8  Vict.  c.  90. 


SECTION   VIII. 


OF    PROTECTION    FROM    DEFECTS    IN    SALES    FOR    LAND-TAX. 


1.  Sales  by  y^crso^is    noi  authorized  wiih- 

out  some  further  assurance  :  or 
where  all  estates  not  settled  to 
same  uses  :  or  more  than  necessary 
sold :  or  any  other  mistake,  con- 
firmed. 

2.  Timber  money  imjirnpey-ly  paid   to  ten- 

ant/or life. 


3.  Power  to  confirm  sales  where  commis- 

sioners have  not  joined. 

4.  Poiuer  to  rescind  contract  for  land-tax 

where  no  title  to  estate  sold. 

5.  Power  to  enrol  and  register  deeds. 

6.  Sales   and  conveyances  for  redeeming 

land-tax  confirmed. 
S.  Equitable  relief. 


1.  We  may  here  notice  the  12th  section  of  the  54  Geo.  3, 
c.  173,  whereby,  after  reciting  that  for  the  purpose  of  redeeming 
land-tax,  or  of  raising  money  for  reimbursing  the  stock  or  money 
previously  transferred  or  paid  as  the  consideration  for  redeeming 
land-tax  charged  on  lands  and  other  hereditaments  belonging  to 
persons  for  the  time  being  seised  or  possessed,  or  entitled  benefi- 
cially in  possession  to  the  rents  and  profits  of,  but  not  having  the 
absolute  estate  or  interest  in,  such  lands  or  other  hereditaments, 
*or  for  some  other  purposes  for  which  lands  and  hereditaments  are 
authorized  to  be  sold  by  such  persons  under  the  powers  and  pro- 
visions of  the  said  act  of  the  42  of  Geo.  3,  or  of  some  subsequent 
act  relating  to  the  redemption  and   sale  of  the  land-tax,  some  sales 
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of  lands  and  other  hereditaments  may  have  been  or  may  be  made 
by  persons  so  seised  or  entitled,  not  strictly  authorized  to  sell  by 
such  powers  and  provisions  without  some  further  assurance  in  the 
law,  or  by  reason  that  all  the  lands  and  other  hereditaments  of  or 
to  which  the  persons  making  such  sales  were  respectively  so  seised 
or  entitled,  did  not  at  the  times  of  such  sales  stand  limited  and 
settled,  and  subject  to  or  for  the  same  uses,  trusts,  intents  and 
purposes,  or  by  reason  that  a  greater  quantity  of  an  estate  has 
been  sold  than  may  have  been  necessary  to  be  sold  for  the  autho- 
rized purposes,  or  by  reason  of  some  other  mistake  or  inadver- 
tence ;  It  is  enacted,  that  all  sales  so  made  as  aforesaid,  and  all 
conveyances  executed  of  the  lands  or  other  hereditaments  so  sold, 
provided  the  same  have  been  respectively  made  and  executed 
bona  fide  and  for  valuable  consideration,  and  shall  appear  to  have 
been  made  and  executed  under  the  authority  and  with  the  con- 
sent and  approbation  of  the  commissioners,  as  required  by  the 
said  acts,  or  any  of  them,  in  cases  of  sales  under  the  powers  of  the 
said  acts,  shall  be  and  the  same  are  thereby  ratified  and  con- 
firmed from  the  respective  periods  at  which  such  sales  and  con- 
veyances were  respectively  made  and  executed,  and  shall  be  from 
such  respective  periods  as  valid  and  effectual  in  the  law  as  if 
such  sales  and  conveyances  had  been  made  and  executed  in  strict 
conformity  to  the  powers  and  provisions  under  which  the  same  were 
intended  to  have  effect.  But  this  provision  is  qualified  by  a  pro- 
viso, that  every  person  injured  or  prejudiced  by  any  sales  thereby 
confirmed  shall  be  entitled  to  relief,  either  by  the  decree  of  a  court 
of  equity  on  a  bill  filed,  or  by  a  summary  application  to  a  court  of 
equity  by  petition,  and  by  the  usual  proceedings  before  the  Master 
or  other  proper  officer,  of  the  court,  on  such  petition,  and  an  order 
thereupon  ;  and  shall,  under  such  decree  or  order,  have  an  annual 
rentcharge  to  such  an  amount,  and  for  and  during  such  term  or 
estate,  and  charged  upon  such  lands  or  other  hereditaments  as 
such  court  shall  order  or  direct ;  and  the  said  court  shall  have 
full  power  to  adjust  the  proportion  and  terms  of  such  annual  rent- 
charge  between  different  claimants,  and  to  direct  the  settlement 
of  such  annual  rentcharge  in  such  manner  as  the  said  court  shall, 
under  the  circumstances  of  the  case,  in  its  discretion,  think  proper; 
and  shall  also  have  power  to  make  such  order  respecting  the  costs 
of  the  parties  as  the  said  court  shall  think  fit. 

2.  This  clause  has  been   held   to  extend  to  a  mistake  in    paying 
*the  price  of  the  timber  on   the  estate   to  the   tenant   for  life  who 
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was  without  im])eachment  of  waste,   instead   of  paying   it  into  the 
bank  with  the  rest  of  the  purchase-money  (a). 

3.  By  the  57th  of  Geo.  3,  c.  100,   s.   22,    after  reciting   that  it 
appeared    that  some   deeds  of  sale,    which   previous  to   the  revo- 
cation   of  the    commissions    theretofore    granted    under   the    royal 
sign-manual,   enabling   the   persons   therein    named   to   be   commis- 
sioners for  the  redemption   and  sale  of  the  land-tax,    were  intended 
to  have  been  executed   by  and   under  the   authority  of  the  persons 
named  in  such  commissions,  had    been   executed  by  the  tenants  for 
life,  or  other   persons   having   authority,  with  the   consent  of  such 
commissioners,  to  make  such  sales,   but   had   not  been  executed  by 
such  commissioners,   and    difficulties   had   in    some   instances  arisen 
as  to  the  mode   of  confirming   titles  under  such  imperfect  convey- 
ances, and  that  it  was   expedient   that  a  discretionary  power  should 
be  given  to  the   commissioners  for  the  affairs  of  taxes  of  confirming 
the  same,    and   also   any  deed   of  mortgage  or  grant  that  might  for 
the  same  cause    be  found   imperfect,  it   was  therefore  enacted,  that 
upon    production    to   the   commissioners   for  the  affairs  of  taxes,  or 
any  two  of  them,  of  any  deeds  of  sale,  mortgage  or  grant,  that  had 
been  executed    by   any    tenant   or   tenants  for  life,  or  other  person 
or   persons    having    authority    under  the  land-tax    redemption-acts 
for  the  time   being,    to    make    any    such  sale,  mortgage  or  grant, 
with   the   consent   and   approbation   of  two   or   more   of  the   com- 
missioners for  the   time   being,   appointed  by   and  under   the   royal 
sign-manual,  but  which  deeds  of  sale,   mortgage  or  grant  had   not 
been  executed  by   the   commissioners   whose  consent  was  necessary 
to  the  validity    thereof  respectively,    it   should  be  lawful    for    the 
said  commissioners  for  the   affairs   of  taxes,  or  any  two  of  them,  on 
their   being   satisfied   that   such   deeds   of  sale,   mortgage  or   grant 
would  have   been    authorized  and   available   under  the  powers  and 
provisions  of  the   said  acts,   or  some   of  them,   if  two  of  the  com- 
missioners for  the   time   being,    acting   by   virtue   of  the  royal  sign- 
manual,  had  been    parties    to   and   executed    the   same,  to  sign  and 
seal  such  deeds   of  sale,    mortgage  and  grant,  and  to  cause   such 
indorsements  to  be  made   on    such    deeds   respectively,   as   the  said 
commissioners    for    the   affairs   of  taxes  might,   under  the   circum- 
stances of  the  case,   think   necessary  or   proper   for  showing    their 
assent    to    and    confirmation    of  such  sales,    mortgages  or  grants  ; 
and  all  such  deeds   of  sale,    mortgage   or  "grant,  which  should  be  so 
signed    and    sealed    by  the    said  commissioners  for    the   affairs    of 

(a)  Doe  V.  Philips,  1  Adol.  &  Ell.  N.  S.  84  ;  4  Per.  &  Dav.  562. 
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taxes,  or  any  two  ot  them,  and  upon  which  any  such  indorsement 
^should  be  made,  should  be  and  the  same  were  thereby  respectively 
ratified  and  confirmed  from  the  respective  periods  at  which  such 
sales,  mortgages  or  grants  were  respectively  intended  to  take 
effect,  and  the  same  should  be  from  such  respective  periods  as  valid 
and  effectual  in  the  law,  and  be  considered  as  conferring  upon  the 
respective  purchasers  or  mortgagees  of  the  lands  and  hereditaments 
therein  respectively  comprised,  or  upon  the  respective  grantees  of 
any  rentcharges,  and  all  persons  claiming  by,  from,  through,  under 
or  in  trust  jbr  them  respectively,  as  good  a  title  to  the  lands  or 
hereditaments  sold  or  mortgaged,  or  to  the  rentcharges  granted, 
as  if  two  of  the  commissioners  for  the  time  being,  acting  under 
the  royal  sign-manual,  and  who  would  have  been  competent 
under  the  acts  lor  the  time  being  to  consent  to  such  sales,  mort- 
gages or  grants  respectively,  had  approved  of  and  consented  there- 
to respectively,  by  signing  and  sealing  such  deeds  respectively  ; 
and  no  deeds  of  sale,  mortgage  or  grant,  so  to  be  confirmed,  should 
require  any  stamp-duty  by  reason  of  any  execution  thereof  by  the 
commissioners  for  the  affairs  of  taxes,  or  by  reason  of  any  such 
indorsement  to  be  made  thereon,  as  aforesaid, 

4.  And  it  was  further  enacted  (6),  that  where  any  contract 
should  have  been  entered  into  for  the  redemption  of  any  land-tax, 
and  any  contract  should  have  been  entered  into  for  sale  of  any 
lands  or  other  hereditaments  for  the  purpose  of  raising  money  to 
complete  the  contract  for  the  redemption  of  such  land-tax,  and  it 
should  appear  that  such  contract  for  sale  could  not,  under  the 
powers  and  authorities  of  the  land-tax  redemption-acts,  or  any  of 
them,  or  by  reason  of  some  defect  in  the  title  to  the  lands  or  other 
hercL'itaments  comprised  in  such  contracts  for  sale,  be  completed, 
it  should  be  lawful  for  the  commissioners  for  the  affairs  of  taxes,  or 
any  two  of  them,  to  rescind  and  declare  void  such  contract  for  re- 
den)plion  of  land-tax,  and  thereupon  it  should  be  lawful  for  the 
said  commissioners  to  make  such  orders,  and  give  such  directions, 
as  they  should  think  proper  for  the  re-transfer  of  any  stock,  or  the 
re-payment  of  any  money  that  might  have  been  previously  trans- 
ferred or  paid  in  pursuance  of  such  rescinded  contract  ;  and  the 
governor  and  company  of  the  Bank  of  England,  the  commissioners 
for  the  reduction  of  the  national  debt,  and  the  several  receivers- 
general  in  England  and  collectors  in  Scotland,  to  whom  the  same 
might  respectively   appertain,  should,    upon   a  certificate    of    such 
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contract  being   so   rescinded,    make   snch    re-transfer  or  re-pay nient 
accordingly. 

5.  And  after  reciting  that  it  was  expedient  to  make  provision 
*for  the  enrohnent  and  register  of  deeds,  which  had  not  been  duly 
enrolled  or  registered  pursuant  to  the  directions  of  the  several  acts 
passed  relating  to  the  redemption  of  the  land-tax,  it  was  enacted  (c), 
that  all  deeds  required  by  the  said  acts,  or  any  of  them,  to  be  en- 
rolled or  registered,  should  be  valid  and  effectual,  although  the 
same  should  not  have  beeo  or  should  not  be  enrolled  or  registered 
within  the  periods  prescribed  by  the  said  acts  respectively,  provided 
the  same  should  have  been  enrolled  or  registered  before  the  passing 
of  the  said  act,  or  should  be  enrolled  or  registered  within  twelve 
calendar  months  after  the  passing  thereof;  and  that  in  any  case 
such  deeds  should  not  be  enrolled  or  registered  within  twelve 
calendar  months  after  the  passing  of  the  said  act,  or  any  deeds 
thereafter  to  be  executed  under  the  powers  of  the  said  acts,  or  any 
of  them,  or  of  the  present  act,  should  not  be  enrolled  or  registered 
within  six  calendar  months  after  the  execution  thereof  res})ec lively, 
it  should  be  lawful  for  any  two  or  more  of  the  commissioners  for 
the  time  being  for  the  redemption  and  sale  of  the  land-tax,  if  they 
should  think  fit,  upon  the  production  of  any  such  deeds,  to  order 
the  same  to  be  enrolled  or  registered  ;  and  that  all  deeds  to  be 
enrolled  or  registered  pursuant  to  any  such  order  should  be  as  valid 
and  effectual  as  if  the  same  had  been  enrolled  or  registered  within 
the  periods  prescribed  by  the  said  acts,  or  by  the  present  act  ;  and 
that  all  conveyances  made  subsequent  to  any  deeds  already  enrolled 
or  registered,  o(  to  be  enrolled  or  registered  under  the  act,  and 
depending  in  point  of  title  on  such  deeds,  should  be  of  the  same 
effect  as  if  such  deeds  had  been  enrolled  or  registered  on  the  day 
of  the  date  thereof:  nevertheless,  without  prejudice  to  the  validity 
of  any  assurances  theretofore  made,  or  thereafter  to  be  made,  to 
correct  or  supply  any  defects  arising  from  the  want  of  such  enrol- 
ment or  registry. 

6.  And  after  reciting  that  for  the  purpose  of  redeeming  or  pur- 
chasing land-tax,  or  of  raising  money  for  reimbursing  the  stock  or 
money  previously  transferred  or  paid  as  the  consideration  for 
redeeming  land  tax,  or  for  purchasing  assignments  of  land-tax,  or 
for  some  other  purposes  for  which  lands  and  hereditaments  were 
authorized  to  be  sold  under  the  powers  and  provisions  of  the  acts 
theretofore  passed,  relating  to  the  redemption  and  sale  of  the  land- 

(c)  Sec.  24. 
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tax  or  some  of  them,  some  sales  of  lands  and  other  hereditaments 
had  been  made,  the  title  to  which,  as  derived  under  such  sales, 
might  be  considered  void  or  voidable,  or  liable  to  be  impeached  at 
law  or  in  equity,  or  be  liable  to  objections  calculated  to  impede 
the  free  alienation  thereof,  it  was  further  enacted  (t?),  that  all  sales 
*made,  and  all  conveyances  executed,  of  lands  or  other  heredita- 
ments sold  for  the  purpose  of  redeeming  or  purchasing  land-tax, 
or  for  raising  money  as  thereinbefore  was  mentioned,  provided  such 
conveyances  should  appear  to  have  been  executed  under  the  auilio- 
rity  and  with  the  consent  and  approbation  of  the  respective  com- 
missioners for  the  time  being  authorized  to  consent  to  sales  made 
under  the  powers  of  the  said  acts  respectively,  or  any  of  them, 
should  be  and  the  same  were  thereby  ratified  and  confirmed  from 
the  respective  periods  at  which  such  sales  and  conveyances  were 
respectively  made  and  executed,  and  the  same  should  be  from  such 
respective  periods  valid  and  effectual,  and  be  considered  as  con- 
ferring upon  the  respective  purchasers  of  the  lands  and  heredita- 
ments therein  respectively  comprised,  and  all  persons  claiming  by, 
from,  through,  under  or  in  trust  for  them  respectively,  a  good  and 
valid  title,  both  at  law  and  in  equity,  to  such  lands  and  hered- 
itaments. 

7.  It  has  been  decided  that  this  clause  applies  to  defects  in  the 
title  of  the  purchaser  by  reason  of  some  non-compliance  with  the 
former  act,  and  therefore  would  have  aided  the  defect  already 
noticed  if  the  54  Geo.  3,  c.  173,  s.  12,  had  not  (e). 

8.  And  it  was  further  enacted  (/),  that  every  person  who  might 
conceive  himself  or  herself  injured  or  prejudict^d  by  any  sales 
thereby  confirmed,  should  at  any  time  within  five  years  after  the 
passing  of  the  said  act,  if  such  persons  should  not  be  under  any 
legal  disability,  but  if  he  or  she  should  be  under  any  legal  dis- 
ability, then  within  five  years  next  after  such  disability  should  be 
removed,  be  entitled  to  relief  either  by  the  decree  of  a  court  of 
equity,  on  a  bill  filed,  or  by  a  summary  application  to  a  court  of 
equity  by  petition,  and  by  the  usual  proceedings  before  the  Master 
or  other  proper  officer  of  the  court  on  such  petition,  and  an  order 
thereupon,  and  should  under  such  decree  or  order  have  an  annual 
rentcharge  to  such  amount,  and  for  and  during  such  term  or  estate, 
and  charged  upon  such  lands  or  other  hereditaments,  as  such   court 

(d)  Sec.  25. 

(e)  Doe  V.  Philips,  1  Adol.  &  Ell.  N.  S.  84  ;  seep.  1005,  supra,p\.  2. 
(/)  Sect.  26. 
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should  order  or  direct ;  and  the  said  court  should  have  full  power 
to  adjust  the  proportion  and  terms  of  such  annual  rentchar^e 
between  different  claimants,  and  to  direct  the  settlement  of  such 
annual  rentcharge  in  such  manner  as  the  said  court  should,  under 
the  circumstances  of  the  case,  in  its  discretion,  think  proper  ;  and 
should  also  have  power  to  make  such  order  respecting  the  costs  of 
the  parties  as  the  court  should  think  fit. 


*SECTION  IX. 


OF  PROTECTION  FROM  CROWN  DEBTS. 

1.  Quietus.  I  or  acceptance  of  office  to  be   regis- 

2.  1  iSj-  2  Geo.  4  ;  Sale  of  estate  of  public  I  tered. 

accountant  under  extent,  S^e.  \  6.   Quietus  may  be  registered, 

3.  Order  tinder   the   act :    costs :    dilapi-  \  7.  Power   to     the    Treasury    to    complete 

dations.  j  sales,  or  leases  upon  fines. 

5.  Judgments,    S^c.   to    the    Crown,  bonds,' 8.  But  not  to  prejudice   Crown  further. 


1.  Formerly,  where  the  seller  was  a  debtor  or  accountant  to 
the  Crown,  the  title  was  not  good  until  a  quietus  was  entered  up  on 
record.  And  a  purchaser  could  not  be  compelled  to  take  the  title, 
although  the  Crown  consented  to  the  payment  of  the  purchase- 
money  into  the  Exchequer  on  account  of  the  debt  (a). 

2.  To  obviate  this  difficulty,  it  was  by  the  10th  section  of  an 
act  of  the  1st  and  2d  of  Geo.  4,  c.  121,  enacted,  that  in  all  cases 
where  any  estate  belonging  to  a  public  accountant  should  be  sold 
under  any  writ  of  extent,  or  any  decree  or  order  of  the  Courts  of 
Chancery  or  Exchequer,  and  the  purchaser  or  purchasers  thereof 
or  of  any  part  thereof  should  have  paid  his,  her  or  their  purchase- 
money  into  the  receipt  of  his  Majesty's  Exchequer,  an  entry  of 
such  payment  should  be  made  by  the  commissioners  for  auditing 
the  public  accounts  in  the  declared  account  of  such  public  ac- 
countant, and  after  such  payment  and  entry  as  aforesaid,  such  pur- 

(a)  Brakespear  v,  Innes,  V.  C.   Master  of  the  Rolls,  MS. 
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chaser  or  purchasers,  his,  her  and  their  lieirs  and  assigns,  should  be 
wholly  exonerated  and  discharged  from  all  further  claims  of  his 
Majesty,  his  heirs  or  successors,  for  or  in  respect  of  any  debt  arising 
upon  such  declared  account,  although  his,  her  or  their  purchase- 
money  should  not  be  sufficient  in  amount  to  discharge  the  whole 
of  the  said  debt. 

3.  This  provision  was  made  to  meet  a  particular  case,  and  is 
therefore  by  no  means  a  general  remedy.  In  the  case  alluded  to, 
the  debtor  was  dead,  and  there  was  a  declared  account  against 
him,  which,  as  he  was  dead,  could  not  be  increased  by  further 
*receipts.  Upon  a  petition  by  the  seller  after  the  act,  Sir  Thomas 
Plumer,  Master  of  the  Rolls,  ordered  the  seller  to  pay  the  costs  of 
the  petition,  and  of  the  payment  into  the  Exchequer,  and  of  the 
entry  being  made  by  the  commissioners.  The  purchaser  claimed 
an  abatement  for  dilapidations,  and  it  was  submitted  whether  the 
payment  of  the  balance  would  satisfy  the  act.  The  Master  of  the 
Rolls  held  that  it  would. 

4.  The  existing  defects  in  the  law  were  attempted  to  be  supphed 
by  an  act  recently  passed,  to  which  reference  has  already  been 
made  (b). 

5.  By  the  8th  section  of  that  statute  (c),  it  is  enacted,  that  no 
judgment,  statute,  or  recognizance  which  should  thereafter  be  ob- 
tained or  entered  into  in  the  name  or  upon  the  proper  account  of 
Her  Majesty,  her  heirs  or  successors,  or  inquisition  by  which  any 
debt  should  be  found  due  to  her  Majesty,  her  heirs  or  successors, 
or  oblio-ation  or  specialty  which  should  thereafter  be  made  to  Her 
Majesty,  her  heirs  or  successors,  in  the  manner  directed  by  an  act 
passed  in  the  thirty-third  year  of  the  reign  of  his  late  Majesty 
Kinf  Henry  the  Eighth  (</),  intituled,  "The  erection  of  the  court 
of  surveyors  of  the  King's  lands,  and  the  names  of  the  officers 
there,  and  their  authority,"  or  any  acceptance  of  office  which 
should  thereafter  be  accepted  by  officers  whose  lands  should  there- 
by become  liable  for  the  payment  and  satisfaction  of  arrearages 
under  the  provisions  of  the  act  passed  in  the  thirteenth  year  of  the 
reign  of  her  late  Majesty  Queen  Elizabeth  (e)  intituled,  "  An  act  to 
make  the  lands,  tenements,  goods,  and  chattels  of  tellers,  receivers, 
et  cetera,  liable  to  the  payment  of  their  debts,"  shall  affect  any 
lands,   tenements,   or    hereditaments,  as    to    purchasers  or   mortga- 

(b)  Page  673,  supra.  {d)  C.  39. 

(c)  2  Vict.  c.  11  ;  7  &  8  Vict.  c.  90,  s.         (^e)  C.  4. 
11,  12,  13,  14,  Ireland. 

1*10101 


J 


OF  PROTECTION  FROM  CROWN  DEBTS.  503 

gees,  unless  and  until  a  nienioranduni  or  minute,  containing  the 
name  and  the  usual  or  last  place  of  abode,  and  the  title,  trade,  or 
profession  of  the  person  whose  estate  is  intended  to  be  affected 
thereby,  and  also  in  the  case  of  any  judgment  the  court  and  the 
title  of  the  cause  in  which  such  judgment  shall  have  been  obtained, 
and  the  date  of  such  judgment,  and  the  amount  of  the  debt,  dam- 
ages, and  costs  thereby  recovered,  and  also  In  the  case  of  a 
statute  or  recognizance  the  sum  for  which  the  same  was  acknow- 
ledged, and  before  whom  the  same  was  acknowledged,  and  the  date 
of  the  same,  and  also  in  the  case  of  an  inquisition  the  sum  there- 
by found  to  be  due,  and  the  date  of  the  same,  and  also  in  the  case 
*of  ati  obligation  or  specialty,  the  sum  in  which  the  obligee  shall  be 
bound,  or  for  which  the  obligation  or  specialty  shall  be  made,  and 
the  date  of  the  same,  and  also  in  the  case  of  acceptance  of  office 
'the  name  of  the  office  and  the  time  of  the  officer  accepting  the 
same,  shall  be  left  with  the  Senior  Master  of  the  said  Court  of 
Common  Pleas,  who  shall  forthwith  enter  the  same  particulars  in 
a  book,  to  be  intituled,  "  The  index  to  debtors  and  accountants  to 
the  Crown,"  in  alphabetical  order,  by  the  name  jof  the  person  whose 
estate  is  intended  to  be  affected  by  such  judgment,  statute,  or  re- 
cognizance, inquisition,  obligation,  or  specialty,  or  the  acceptance  of 
any  office ;  and  such  officer  shall  be  entitled  for  any  such  entry  to 
the  sum  of  two  shillings  and  sixpence  ;  and  all  persons  shall  be  at 
liberty  to  search  the  same  book,  and  also  the  other  book  to  be 
kept  according  to  the  provisions  of  the  act  of  the  first  and  second 
years  of  the  Queen,  or  either  of  the  said  books,  on  payment  of 
the  sum  of  one  shilling,  whether  one  only  or  botii  of  the  said  books 
shall  be  searched,  and  no  multiplication  of  books  is  to  increase 
the  fee. 

6.  And  by  section  9  it  is  enacted,  that  whenever  a  quietus  shall 
be  obtained  by  a  debtor  or  accountant  to  the  Crown,  and  an  office 
copy  thereof  shall  be  left  with  the  Senior  Master  of  the  said  Court 
of  Common  Pleas,  together  with  a  certificate,  signed  by  the  Ac- 
countant-general (I),  that  the  same  may  be  registered,  the  said 
Master  shall  forthwith  enter  the  same  in  the  said  book  of  debtoi's 
and  accountants  to  the  Crown,  in  alphabetical  order,  by  the  name 
of  the  person  whose  estate  is  intended  to  be  discharged  by  such 
quietus,  with  the  date,  and  shall  for  any  such  entry  be  entitled  to 
a  fee  of  'la.  6iL 

(I)  I  do  not  know  how  this  is  on  tlie  Roll,  or  whetlier  it  was  altered  in  the 
House  of  Lords,  but  what  I  wrote  was  the  Attorney-general  and  not  the  Ac- 
countant-ojeneral. 
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7.  And  after  reciting  that  it  was  expedient  to  make  further  pro- 
vision for  the  discharge  of  an  estate  belonging  to  a  debtor  or  ac- 
countant to  the  Crown,  from  the  claim  of  the  Crown,  in  the  hands 
of  a  purchaser  or  mortgagee,  although  the  debt  or  liability  shall 
not  be  fully  discharged  ;  it  was  enacted  (/),  that  it  shall  be  lawful 
for  the  commissioners  of  Her  Majesty's  Treasury  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  for  the  time  being,  or  any 
three  of  them,  by  writing  under  their  hands,  upon  payment  of  such 
sums  of  money  as  they  may  think  fit  to  require  into  the  receipt  of 
Her  Majesty's  Exchequer,  to  be  applied  in  liquidation  of  the  debt 
*or  liability  of  any  debtor  or  accountant  to  the  Crown,  or  upon  such 
other  terms  as  they  may  think  proper,  to  certify  that  any  lands, 
tenements  or  hereditaments  of  any  such  Crown  debtor  or  ac- 
countant shall  be  held  by  the  purchaser  or  mortgagee  or  intended 
purchaser  or  mortgagee  thereof,  his  or  their  heirs,  executors, 
administrators  and  assigns,  wholly  exonerated  and  discharged 
from  all  further  claims  of  Her  Majesty,  her  heirs  or  successors,  for 
or  in  respect  of  any  debt,  claim,  or  liability,  present  or  future,  of 
the  debtor  or  accountant  to  whom  such  lands,  tenements  or  hered- 
itaments belonged,  or,  in  cases  of  leases  for  fines,  to  certify  that 
the  lessees,  their  heirs,  executors,  administrators,  and  assigns,  shall 
hold  so  exonerated  and  discharged,  without  prejudice  to  the  rights 
and  remedies  of  the  Crown,  against  the  reversion  of  the  lands, 
tenements  or  hereditaments  comprised  in  any  such  leases,  and  the 
rents  and  covenants  reserved  and  contained  by  and  in  the  same  ; 
and  thereupon  the  same  lands,  tenements  or  hereditaments  shall 
respectively  be  held  accordingly  wholly  exonerated  and  discharged 
as  aforesaid,  but  in  the  cases  of  leases  without  prejudice  as  afore- 
said. 

8.  Provided  also  (o"),  that  any  such  certificate,  or  the  discharge 
of  any  such  lands,  tenements,  or  other  hereditaments  by  virtue  of 
the  act,  shall  in  nowise  impeach,  lessen,  or  affect  the  right  or 
power  of  Her  Majesty,  her  heirs  or  successors,  to  levy  the  whole 
of  any  debt  or  demand  which  may  at  any  time  be  due  from  any 
such  debtor  or  accountant  to  the  Crown  out  of  or  from  any  other 
lands,  tenements,  or  hereditaments,  which  would  have  been  liable 
thereto  in  case  no  such  certificate  had  been  granted  and  no  such 
discharge  had  been  obtained. 

(/)  Sect.  10.  (g)  Sect.  11. 
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^SECTION   X, 

OF  PROTECTION  FROM  LIS  PENDENS. 


1.  Lis  pendens  to  he  registered. 

2.  General  operation  of  statutes  in  favor  of  purchasefs. 


1.  By  the  same  act  (a)  it  is  enacted,  that  no  lis  pendens  shall 
bind  a  purchaser  or  mortgagee  without  express  notice  thereof, 
unless  and  until  a  memorandum  or  minute,  containing  the  name 
and  the  usual  or  last  known  place  of  abode,  and  the  title,  trade, 
or  profession  of  the  person  whose  estate  *is  intended  to  be  affected 
thereby,  and  the  court  of  equity,  and  the  title  of  the  cause  or 
information,  and  the  day  when  the  bill  or  information  was  filed, 
shall  be  left  with  the  Senior  Master  of  the  Court  of  Common 
Pleas,  who  shall  forthwith  enter  the  same  particulars  in  a  book  as 
aforesaid,  in  alphabetical  order,  by  the  name  of  the  person  whose 
estate  is  intended  to  be  affected  by  such  Us  pendens  ;  and  such 
officer  shall  be  entitled  for  any  such  entry  to  the  sum  of  25.  6d.  ; 
and  the  provisions  contained  in  the  act  in  regard  to  the  re-entering 
of  judgments  every  five  years,  and  the  fee  payable  to  the  officer 
thereon,  shall  extend  to  every  case  of  Us  pendens  which  shall  be 
registered  under  the  provisions  of  the  act  (1). 

2.  With  respect  to  the  general  operation  of  statutes  passed  in 
favor  of  purchasers,  it  may  be  laid  down  as  a  rule,  that  equity 
will  not  permit  them  to  be  taken  advantage  of  where  the  pur- 
chasers have  notice  of  the  incumbrance  or  deceit  which  the  statutes 
were  intended  to  guard  them  against,  because  qui  scit  se  decipi  non 
decipitur,  unless  the  policy  of  the  act  forbids  the  Courts  from  hold- 
ing notice  to  be  bindinff. 

(«)  2  Yict.  c.  11,  s.  7  ;  7  &  8  Vict.  c.  90,  s.  10,  Ireland. 
(1)  See  Post,  1044,  et  seq. 
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SECTION  I. 

OF     EQUITABLE    RELIEF     AND    PROTECTION    WHERE     THE     PURCHASER 

HAS   NO    NOTICE. 


3. 


4. 


Purchaser    protected    although  equi-    27. 

table  title  a  forged  instrument. 
May  avail  himself  of  satisfied  charges.    29. 

5.  Where  he  has  the  best  right  to  call    30. 

for  legal  estate. 

6.  Lord   Eldons  observatio7i   in   Mack-    32. 

reth  V.  Sijmmoiis  :  first  mortgagee 
with  7Wtice  conveying  to  third.  33. 

7.  9.   Observation  thereon. 

S.  Peacock  v.  Bu7-t.  34. 

9.  First  mortgagee  7iot  a  trustee  for  the 

second.  35. 

First    mortgagee   joining    in    second 

mortgage.  j  36. 

Priorities  according  to  time  in  equities.  \  37. 
Lease  and  release  :  no  estoppel.  \  3*^. 

No  protection  Jrom  estate  in   a   tr>is-\39. 
tee  upon  an  express  trust. 

14.  Fraud    in    others,    or    accident,    no 

1 
ground     of    relief    against    pur-    40. 

chaser :  no  discovery  of  loritings.  \ 

15,  16-   Purchaser  stealing  a  deed,  i^c.         '  41. 
17.    Trustee    refusing    to    act    against    a 

purchaser.  42. 

.  Dormant       incumbrances        relieved 

against.  44. 

.  So  defective  execution  of  poicer.  \  45. 

,  But  not  a  power  by  will  lohere  estate    46. 

sold.  ] 

,  Production  of  deed  with   evidence  on  j  47 

its  face  of  fraud,  enforced. 
,  Mistake,  ^c.   of  co?t,veying  pai-ties  no  '  48. 

prejudice  to  purchaser.  j  49. 

Unless  objection  not  fairly  stated.  \ 
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26 


If  a  general  state7nent,  party  is 
boimd. 

All  rights  of  conveying  parties  pass. 

Party  with  right  encouraging  an- 
other to  buij  binds  his  right. 

So  where  the  7-eprese7itation  is  by 
mistake. 

So  xohei'c  an  incumbra9ice  is  denied : 
liability  of  trustees. 

Iacumbra7icer  7iot  bou7id  to  give  7iotice 
to  purchaser. 

Vendor,  his  heirs  and  assig7iees,  to 
make  good  defective  convey a7ice. 

So  Judgment  ci  editors. 

Even  a  subsequent  title  bound. 

Whether  this  is  a  personal  equity. 

Contingent  remainder  conveyed  to  a 
pu7'ch(.iser  a7id  destroyed,  seller's 
subsequent  title  to  make  it  good. 

No  relief  against  solemnities  under 
act  oj' parliament. 

Chose  i7i  action :  7iotice  to  trustee 
gives  pireferable  title. 

Whether  given  before  or  after  subse- 
quent assignment. 

Notice  to  some  of  several  trustees. 

P7'evious  i7iquiry  unnecessa7-y . 

Title  good  if  no  notice  from  subse- 
quent i7icumbrancer. 

Bute  does  7iot  extend  to  equity  of 
7-edemption. 

Right  of  j)U7-chaser  of  chose  i7i  action. 

Equity  betwee7i  trustees  of  renewable 
leasehold  and  purchaser. 
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•50,  51.  Eqiial   e<jtHties  :    coiUribuiion    by    I  *57.   Xo  remedy  if  evicted  at  law. 

58.  Prior   incumbrancer  purcfiasing    lets 
in  puisne  ones. 

59.  A  mortgagee  buying  after  agreement 
for  lease  bound  by  it. 

60.  How  prior    incumbrances    should   be 
kept  on  foot  on  purchase. 

61.  Bill    to  perpetuate     testimony    upon 


several    purchasers    to    judgment 
debts. 
o'l.  Purchaser   of  part   relieved    against 
concealed     incumbrance,      by     the 
other  part. 

53.  Barnes  v.  Rackster. 

54.  Purchase    set    aside :    alloioance  for 

improvements.  |  claims  to  a  reversion 

56.    Unless  fraud. 


1.  Thus  have  we  taken  a  cursory  view  of  the  several  statutes 
passed  for  the  relief  or  protection  of  purchasers.  The  relief  and 
protection  afforded  to  purchasers  by  the  rules  of  equity  form  the 
next  branch  of  our  inquiry. 

2.  A  court  of  equity  acts  upon  the  conscience,  and  as  it  is  impos- 
sible to  attach  any  demand  upon  the  conscience  of  a  man  who  has 
purchased  for  a  valuable  consideration  bona  fide,  and  without  notice 
of  any  claim  on  the  estate,  such  a  man  is  entitled  to  the  peculiar 
favor  and  protection  of  a  court  of  equity  (1). 

3.  In  a  late  case  (a),  where  the  seller's  equitable  title*  depended 
upon  a  forged  will,  which  of  course  was  produced,  it  was  suggested 
by  the  Court,  that  the  purchaser  was  not  entitled  to  its  protection, 
but  this  view  was  ultimately  abandoned.  The  Court  observed,  that 
its  impression  at  the  opening  of  the  case  was,  that  the  protection 
of  the  legal  estate  extended  only  to  cases  where  the  title  of  the  pur- 
chaser for  valuable  consideration  without  notice,  was  impeached 
by  reason  of  some  secret  act  or  matter  done  by  the  vendor,  or  those 
under  whom  he  claimed  ;  but  upon  full  consideration  of  all  the 
authorities  and  the  dicta  of  judges  and  text  writers,  and  the  prin- 
ciples upon  which  the  rule  is  grounded,  the  Court  was  of  opinion 
that  the  protection  of  the  legal  estate  was  to  be  extended  not 
merely  to  cases  in  which  the  title  of  the  purchaser  for  valuable 
consideration  without  notice  is  impeachable,  by  reason  of  a  secret 
act  done,  but  also  to  cases  in  which  it  is  impeached  by  reason  of 
the  falsehood  of  a  fact  of  title  asserted  by  the  vendor,  or  those 
under   whom  he  claims,  where  such  asserted  title  is  clothed  with 

{a)  Jones  v.  Powles,  3  Myl.  &  Kee.  581  ;  see  1  Jones  &  Lat.  264. 


(1)  See  Frotit  v.  Beekman,  1  John.    Oh.  298  ;   1  Daniel   Ch.    Pr.   (1st  Am.  ed.) 
636  in  notes. 


[*1()15] 


508  OF    EQUITABLE    RELIEF 

possession,  and  the  falsehood  of  the  fact  asserted  could  not  have 
been  detected  by  reasonable  diligence.  This,  I  may  be  allowed  to 
observe,  is  no  doubt  the  true  view  of  the  case. 

4.  And  it  has  been  laid  down  as  a  general  rule,  that  a  purchaser 
bona  Jide,  and  for  a  valuable  consideration,  without  notice  of  any 
defect  in  his  title  at  the  time  he  made  his  purchase,  may  buy  or 
get  in  a  statute,  mortgage,  or  any  other  incumbrance  (and  that 
although  it  is  satisfied)  ;  and  if  he  can  defend  himself  at  law  by 
any  such  incumbrance,  his  adversary  shall  never  be  aided  in  a  court 
of  equity  for  setting  aside  such  incumbrance  ;  for  equity  will  not 
*disarm  a  purchaser,  but  assist  him  ;  and  precedents  of  this  nature 
are  very  ancient  and  numerous,  viz.  where  the  Court  hath  refused 
to  give  any  assistance  against  a  purchaser,  either  to  an  heir,  or  to 
a  vendor,  or  to  the  fatherless,  or  to  creditors,  or  even  to  one  pur- 
chaser against  another  (6)  (1). 

5.  And  the  favor  and  protection  of  a  court  of  equity  is  extended 
to  a  purchaser,  not  only  where  he  has  a  prior  legal  estate,  but  also 
where  he  has  a  better  right  to  call  for  the  legal  estate  than  any 
other  person  (c)  (2).  And  a  judgment,  although  it  authorized  execu- 
tion of  a  .moiety  only,  yet  in  the  administration  of  assets,  enabled 
a  sale  of  the  estate,  and  was  consequently  a  protection  to  a  pur- 
chaser of  the  whole  estate  (c/). 

6.  In  Mackreth  v.  Symmons  (e).  Lord  Eldon,  during  the  argu- 
ment, asked  whether  there  was  any  case  where  a  third  mortgagee 
had  excluded  the  second,  if  the  first  mortgagee,  when  he  conveyed 
to  the  third,  knew  of  the  second.  When  the  case  of  Maundrell  v. 
Maundrell,  he  added,  was  before  him,  he  looked  for,  but  could  not 
find,  such  a  case  ;  that  where  there  was  bad  faith  on  the  part  of  the 
first  mortgagee  that  equity  was  applied.  Sir  Samuel  Romilly 
replied,  that  he  did  not  believe  that  was  ever  decided,  and  there 
would  be  great  difficulty  in  deciding  it  in  favor  of  the  third  mort- 
gagee, who  puts  himself  in  the  place  of  the  first. 

(b)  Basset  v.  Nosworthy,  Finch,  102  ;  lo8  ;  Charlton  v.  Low,  3  P.  Wms.  328. 
Jerrard  «;.  Saunders,  2  Ves.  jun.  454,  Ex  ^^arie  Knott,  11  Ves.jun.  609  ;  Shine 
[Sumner's  ed.  note  (a).]  See  Anon.  2  v.  Gough,  1  Ball  &  Beatty,  436  ;  Bowen 
Cha.  Ca.  208 ;  Hithcox  v.  Sedgwick,  2  v.  Evans,  1  Jones  &  Lat.  264  ;  see  p. 
Vern.  156  ;  Goleborn  v.  Alcock,  2  Sim.  782,  supra. 

552.  {d)  Ilartlyij.  OTlaherty,  Beattv,  80, 

(c)  See  2  Vern.  600  ;  Willoughby  v.  81 ;  see  3  Sim.  300  ;  supt-'a,  ch.  21",  s.  4. 
Willoughby,  1  Term   Kep.    763  ;  Blake         (e)   15  Ves.  jun.  335. 

V.  Sir  Edward  Hungerford,  Prec.  Cha. 


(1)  Boon  V.  Chiles,  10  Peters  (S.  C.)   177,  210,  211. 

(2)  See  Williamson  v.  Gordon,  5  Munf.  257. 
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7.  Probably  this  is  not  accurately  reported,  and  Lord  Eldon 
referred  to  a  case  where  a  first  mortgagee  with  notice  of  the  second, 
joined  in  the  creation  of  a  third  mortgage,  by  transferring  his  first 
mortgage  to  the  intended  new  mortgagee.  And  this — the  distinc- 
tion between  a  trustee  and  a  mortgagee  being  kept  in  view — is 
analogous  to  the  case  of  a  trustee  with  notice,  joining  in  the  crea- 
tion of  an  incumbrance  without  communicating  his  knowledge.  It 
is  impossible  to  suppose  that  Lord  Eldon  and  Sir  Samuel  Romilly 
could  make  such  a  slip  as  the  report  represents,  for  nothing  is  better 
settled  than  the  point  as  stated  in  the  report:  the  question  in  such 
a  case  is,  whether  the  third  mortgagee  had  knowledge  of  the 
second  when  he  paid  his  money  and  obtained  his  security  ;  and  not 
whether  the  first  mortgagee  had  notice  of  the  second  mortgage  at 
the  time  he  makes  the  transfer  to  the  third.  Even  in  the  common 
*case  of  a  bill  filed  to  settle  priorities  and  to  redeem  and  foreclose, 
where  of  course  all  the  mortgages  are  disclosed,  the  first  mortgagee 
may  at  any  time  before  a  decree,  even  although  he  has  submitted 
by  his  answer  to  be  redeemed  by  the  second  mortgagee,  transfer 
his  mortgage  to  the  third,  and  so  enable  the  latter  to  tack  at  the 
expense  of  the  second  mortgagee,  if  he  (the  third  mortgagee)  had 
not  originally  notice  of  the  second  mortgage  (./").  It  is  much  too 
late  to  agitate  this  question,  which  Lord  Eldon,  like  all  other 
judges,  considered  as  settled  (^g)  (I)  (1). 

(/)  Brace  v.  Ducliess  of  Marlbor-  Tonil.  29 ;  Ilobinson  v,  Davison,  1  Bro. 
ough,  2  P.  Wms.  491  ;  Beichier  i\  V,\\t-     C.  C.  G3. 

ler,   Renforth.  v.  Ironside,   1  Ed.  523;         (r/)  Ex  parte 'K.wott,  llVes.  jun.  619; 
Beichier  y.  Kenlbrtli,   5    Bro.  P.  C,  by     Barnett   v.    Weston,    12Ves.  jun.  134, 

loo. 

(I)  The  above  observations  were  written  before  I  met  with  Peacock  v.  Buit, 
Coote,  Mortg.  2d  ed.  693. 

(1)  See  1  Story  Eq.  Jur.  §412  et  seq. ;  4  Kent  (6th  ed.)  176  to  179.  In  the 
United  States,  the  system  of  tacking  is  never  allowed  as  against  mesne  incum- 
brances, which  are  duly  registered.  "  The  doctrine  of  tacking,"  says  Mr. 
Chancellor  Kent,  "is  founded  on  the  assumption  of  a  principle  wliich  is 
not  true  in  point  of  fact  ;  for  as  between  A,  whose  deed  is  honestly  acquii-- 
ed,  and  recorded  to-day,  and  B,  whose  deed  is  with  equal  honesty  acquired, 
and  recorded  to-morrow,  the  equities  upon  the  estate  are  not  equal.  He 
who  has  been  fairly  prior  in  point  of  time,  has  the  better  equity,  for  he  is  prior 
in  point  of  right."  "  And,"  he  adds,  "  I  presume  that  the  English  law  of  tack- 
ing is  with  us  very  generally  exploded."  4  Kent  (6th  ed.)  178,  179;  1  Story 
Eq.  Jur.  §419  in  note;  Grant  i>.  U.  S.  Bank,  1  Caines  Cas.  Err.  112;  Frost 
V.  Beekman,  1  John.  Ch.  298,  299  ;  Parkist  v.  Alexander,  1  John.  Ch.  398,  399 ; 
St.  Andrew's  Church  v.  Thompkins,  7  John.  Ch.  14  ;  1  Cruise  Dig.  by  Mr. 
Greenleaf,  Vol.  2,  Tit.  15,  Ch.  3,  §36,  note,  \bo,  note ;  Dorrow  v.  Kelley,  1 
Dallas,  142 ;  Cleaveland  v.  Clark,  Brayt,  166  ;  Bridgen  v.  Carhartt,  1  Hopkins, 
234.  In  most  of  the  United  States,  also,  tlie  statutes,  providing  for  the  re- 
demption   of  mortgaged  estates,  expressly  give  this  right  of  redemption,  on  pay- 
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8.  In  a  recent  case  of  Peacock  v.  Burt  (A),  in  which  Lord 
Eldon's  slip,  if  it  be  one,  was  corrected,  the  point  in  the  report  can 
hardly  be  said  to  have  arisen,  for  in  the  case  of  Peacock  v.  Burt, 
there  was  a  first  mortgagee  with  the  legal  estate,  a  second  equitable 
mortgagee  who  had  given  notice  to  the  first,  and  then  a  transfer  of 
the  first  mortgage  to  a  third  person,  who  advanced  a  further  sum 
to  the  mortgagor  upon  the  transfer,  and  had  no  notice  of  the  second 
mortgage,  and  afterwards  advanced  further  sums  without  notice  ; 
of  course  it  was  held  that  the  mortgagee  of  the  legal  estate  without 
notice  could  hold  for  all  the  money  advanced  against  the  equitable 
mortgagee :  a  purchaser  without  notice  being  safe,  although  the 
seller  to  him  had  notice. 

9.  This,  however,  seems  to  be  the  very  point  which  Lord  Eldon 
intended  to  put  in  Mackreth  v.  Symmons.  But  this  is  not  the 
point  as  stated  in  the  report,  for  when  we  speak  of  a  third  mort- 
gagee, we  mean  a  person  who  did  not  obtain  the  first  legal  estate 
at  the  time  of  the  mortgage.  If  the  case  which  Lord  Eldon  in- 
tended to  put  was  of  this  nature,  a  first  mortgage  with  the  legal 
estate,  and  second  and  third  mortgages  to  different  parties  of  the 
equitable  estate,  and  the  second  mortgagee  before  the  creation  of 
the  third  mortgage,  as  in  Peacock  v.  Burt,  gave  notice  to  the  first 
mortgagee,  his  question  would  be,  could  the  third  mortgagee, 
when  all  the  mortgages  were  known  to  all  parties,  obtain  a  pri- 
ority for  the  third  mortgage  over  the  second,  by  obtaining  a 
transfer  of  the  first?  Still,  as  we  have  seen,  the  answer  would  be, 
he  may  :  for  the  first  mortgagee  is  not  a  trustee  for  the  second, 
and  cannot  be  made  such  by  a  notice,  for  if  he  could,  then  by 
*making  a  trifling  second  mortgage,  and  giving  the  first  mortgagee 
notice  of  it,  his  right  to  transfer  his  mortgage  to  any  person  willing 
to  advance  him  money  upon  it  might  be  embarrassed  or  prevented  : 
he  may  transfer  his  mortgage  to  whom  he  pleases,  subject  to  re- 
demption, and  by  his  act  he  does  iio  wrong,  for  he  has  no  direct 
power  to  alter  the  priorities  ;  but  if  a  later  incumbrancer,  who  had 
no  notice,  obtain  a  transfer  from  him,  he  fills  a  character  which 
enables  him  not  to  alter  the  rights  of  the  mortgagor,  but  to  step 
in  for  both  his  mortgages  before  the  second  mortgagee. 

(A)  Coote,  Mortg.  693. 

ment  or  tender  of  the  amount  due  upon  the  mortgage.  See  Loring  v,  Cooke,  3 
Pick.  48,50;  Green  v.  Tanner,  10  Mctcalf,  411 ;  Chase  v.  McDonald,  7  Har.  & 
John.  160 ;  Lee  v.  Stone,  5  Gill  and  John.  1  ;  Ogle  v.  Ship,  1  A.  K.  Marsh. 
287  ;  Scripture  v.  Johnson,  3  Conn.  211. 
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10.  But  if  the  first  mortgagee  joined  in  the  second  mortgage 
as  a  party,  declaring  that,  subject  to  his  mortgage,  the  right  of 
redemption  should  be  in  the  second  mortgagee,  he  would  be  re- 
sponsible for  any  transfer  by  which  that  right  should  be  postponed  ; 
and  a  third  mortgagee,  although  without  notice  when  he  advanced 
his  money,  could  not  with  notice  of  the  declaration  obtain  a  trans- 
fer of  the  first  mortgage,  so  as  to  enable  him  to  exclude  the 
second. 

11.  Where  the  legal  estate  was  in  a  trustee,  and  he  joined  with 
the  cestuis  que  trust  in  a  mortgage-deed  to  A,  by  which  the  cestuis 
que  trust  assigned  their  interest,  and  the  trustee  covenanted  to 
stand  possessed  of  the  legal  estate  accordingly,  and  the  cestuis  que 
trust  alone  (I)  then  mortgaged  to  B,  subject  to  the  mortgage  to 
A,  and  then  they  alone  made  a  third  mortgage  to  the  represen- 
tatives of  A,  in  whom  the  first  was  vested — the  several  mortgagees 
were  held  to  be  entitled  to  priorities  according  to  their  dates, 
although  B  did  not  give  notice  to  A  of  the  second  mortgage,  and 
u4's  representatives  had  not  notice  of  it.  The  covenant  by  the 
trustee  in  the  first  mortgage,  was  held  not  to  vary  the  rights  under 
the  second  and  third  mortgage  (^). 

12.  Where  a  man  having  an  equitable  estate  under  a  contract, 
conveyed  it  by  lease  and  release  to  a  mortgagee  in  fee,  reciting 
that  he  was  legally  or  equitably  entitled  to  it,  and  afterwards 
obtained  a  conveyance  of  the  legal  fee  to  himself,  and  mortgaged  it 
to  another  person  who  had  no  notice,  it  was  held  that  there  was  no 
estoppel*  to  prevent  the  mortgagee  of  the  legal  fee  from  maintain- 
ing his  title  against  the  mortgagee  of  the  equitable  fee  (k)  (1). 

*13.  A  purchaser  cannot  protect  himself  by  taking  a  conveyance 
or  assignment  of  a  legal  estate  from  a  trustee  in  whom  it  was 
vested  upon  express  trusts  (/)  (i2). 

(*■)  Frereo.  Moore,  8  Price,  47-5,  where  v.  Eurclon,  2  Sim.  &  Stu.  517,  5  Russ., 

some  of  the  dates  are  incorrectly  stated,  that  a  lease  and  release  operated  by  es- 

but  by  comparing  the  statement  of  the  toppel,  although  the  law  was  distinctly 

case  with  the  judgment,  the  errors  may  stated,  and  pressed  by  counsel  in  argu- 

be  readily  corrected  ;  vide  supra,  p.  783.  ment. 

{k)  This   is    a  legal  point,  llight    v.         (/)  Saunders  v.  Deliew,  2  Yern.  271  ; 

Bucknell,  2  Barn.   &  Adol.   278,  which  2  Freem.  123.  • 

corrected  the  obvious  error  in  Bensley 

(I)  The  trustee  was  a  party  to  the  deed,  but  it  appears  by  the  judgment  that 
he  did  not  execute  it. 

(1)  See  ante,  689,  note. 

(2)  The  purchaser,  in  such  case,  would  be  held  to  be  subject  to  the  original  trust, 
in  the    same  manner  as  the  trustee.     I  Story  Eij[.  Jur.  ^'iJo  ;  Murray  v.  Jiallou,  1 
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14.  The  Court  of  Chancery  will  not  supersede  a  commission  of 
bankruptcy  even  for  fraud,  where  there  have  been  purchasers  under 
it  (m)  ;  for  a  commission  being  superseded,  all  falls  with  it  {n). 
So  equity  will  not  relieve  against  a  bona  fide  purchaser  without 
notice,  although  the  remedy  be  gone  by  accident  (o)  (1),  nor  will  it 
compel  him  to  discover  any  writings  which  may  weaken  hi& 
title  (p)  ;  or  take  any  advantage  from  him  by  which  he  may  pro- 
tect himself  at  law,  or  obtain  terms  of  his  antagonist  (^q)  ;  neither 
will  equity  give  any  person  an  advantage  over  (r)  a  purchaser,  or 
any  assistance  against  him  (s)  ;  and  his  having  taken  a  collateral 
security  for  the  title  will  not  make  his  case  worse  (t)  (I),  unless  the 
purchase  by  the  vendor  was  fraudulent,  in  which  case  it  would  have 
considerable  weight  with  a  court  of  equity  (it). 

15.  The  rules  on  this  subject  have  gone  so  far,  that  a  purchaser 
hona  fide,  for  valuable  consideration,  and  without  notice,  has  been 
allowed  to  take  advantage  of  a  deed  which  he  stole  out  of  a  window 
by  means  of  a  ladder  (x),  and  of  a  deed  obtained  by  a  third  person 
without  consideration,  and  by  fraud  (?/). 

16.  So  where  a  man  had  bought  gavelkind  land  of  the  eldest 
son,  and  paid  his  purchase-money,  without  knowledge  that  it  was 
gavelkind,  and  afterwards  for  a  song  bought  in  the  titles  of  the 
younger  brothers,  who  were  ignorant  of  their  titles,  yet  they  were 
*not  relieved  afterwards  in  equity,  because  the  purchaser  having 
honestly   paid  his  money  without  notice,  might  use  what  means  he 

(?w)  Ex  parte  Edwards,    10  Ves.  jim.  (.s)  See  Graham  v.  Graliam,  1  Ves.  262. 

104  ;  ex  parte  Leman,  13  Ves.  jun.  271  ;  {t)  Lowther  v.  Carleton,  For.  187,  S. 

ea;^a>Ye  Ilawson,  1  Ves.  &  Bea.  160  ;  ex  C.MS.     See,  however.  White  «.  String- 

parte  Latour,  1  Mont.  &  Bligh.  89.  er,  2  Lev.  105  ;  Jennings  v.   Selleck,   1 

(n)  See  1  Ves.  &  Bea.  66.  Vern.  467. 

(0)  Harvy  v.   Woodhonse,    Sel.   Cha.  (?«)  How  v.  Weldon,  2  Ves.  516. 

Ca.  80  ;  Bell  v.  Cundall,  Ambl.  101.  {x)  See  a  case  cited  in  Sanders  v.  De- 

(;j)  Bishop  of  Worcester  v.  Parker,  ligne,   2   Preem.    123;    and   Siddon  v, 

2  Vern.  255  ;  Hall  v.  Adkinson,  2  Vern.  Charnells,  Bunb.  298  ;  and  see   Flagg's 

463  ;  1  Eq.  Ca.  Abr.  333,  pi.  54  ;  Mil-  case,  cited  1  Vern.  52,  and  reported  in  1 

lard's    case,    2    Freem.    43 ;    Sir    John  Cha.   Ca.    68,   nomine   Sherlj'  v.  Fagg, 

Burlace  v.  Cook,  2  Freem.   24 ;  Jerrard  where   the   circumstance  of  theft  does 

V.  Saunders,  2  Ves.  jun.  454.  not  appear. 

{([)  Walwynn  v.  Lee,  9  Ves.  jun.  24.  (y)  Harcourt».  Knowel,  2  Vern.  159, 

(r)  Bechinall  v.   Arnold,   1  Ver.  354.  cited. 

(1)  In  Lowther  v.  Carleton,  the  bond  of  indemnity  was  given  by  the  executors 
of  the  first  purchaser  who  bought  without  notice  to  the  second  purchaser,  who 
bought  of  them  Avith  notice,  and  he  was  alloAved  to  avail  himself  of  the  want  of 
notice  in  the  first  purchaser. 

John.  Ch.  566.     But  a  purchaser  of  A,  a  trustee,  is   not   chargeable  with  notice 
of  the  trust,  by  means  of  the  registry  of  a  deed  from  H  to  B,  reciting  that  A  had 
executed  a  declaration  of  the  trust.     Murray  v.  Ballou,  iihi  supra. 
(1)  1  Story  Eq.  Jur.  §108. 

[*10201 


AND    PROTECTION.  518 

could    to    fortify   his    title    (z).     But    these   cases    would    not    be 
followed. 

17.  If  a  man  purchase  for  valuable  consideration ^  without  notice 
from  a  disseisor,  and  the  disseisee  is  a  trustee  for  another,  although 
the  general  rule  is,  that  a  trustee  is  bound  to  convey,  upon  request, 
to  his  cestui  que  trust,  yet  if  in  this  case  the  trustee  refuse  to  con- 
vey the  legal  estate  to  the  cestui  que  trust,  or  to  suffer  the  latter 
to  bring  an  ejectment  in  his  (the  trustee's)  name,  a  court  of  equity 
will  not  compel  the  trustee  to  do  so,  because  it  would  in  effect  be 
granting  relief  against  a  purchaser  (a).  This  case  strongly  marks 
the  favor  shown  to  a  bona  fide  purchaser. 

18.  Equity  will  relieve  a  bona  fide  purchaser  without  notice 
from  ancient  statutes,  if  there  be  no  direct  proof  on  either  side,  and 
will  decree  them  to  be  cancelled  (6). 

19.  And  this  rule  extends  to  mortgages,  and  all  incumbrances 
which  have  lain  dormant  for  a  long  time,  and  no  demand  made  in 
respect  thereof  (c)  (1). 

20.  So  equity  will  relieve  a  purchaser  for  valuable  consideration 
against  a  defective  execution  of  a  power,  in  the  same  manner 
as  he  will  be  relieved  against  a  defective  surrender  of  copy- 
holds (d)  (2). 

21.  But  if  a  devisee,  having  an  estate  for  life,  with  a  power  to 
dispose  of  the  inheritance  by  will,  sell  the  estate  in  his  life-time, 
equity  cannot  relieve  the  purchaser,  although  by  the  effect  of  acci- 
dent he  has  got  the  legal  estate  in  fee-simple  ;  for  in  a  case  like 
this,  the  testator  cannot  be  understood  to  mean  that  the  devisee 
should  so  execute  the  power.  The  intention  is,  that  he  should  give 
by  will,  or  not  at  all ;  and  it  is  impossible  to  hold  that  the  execu- 
tion of  an  instrument  or  deed,  which,  if  it  availed  to  any  purpose, 
must  avail  to  the  destruction  of  that  power  the  testator  meant  to 
remain  capable  of  execution  to  the  moment  of  the  devisee's  death, 

(;)  Culpepers'   case,    2   Freem.    124,  (c)  See   Abdy    v.    Loveday,    Finch, 

cited.  250 ;  Sibson   v.  Fletcher,    1    Cha.  Rep. 

{a)  Turner  v.  Back,  22  Vin.  p.  21,  pi.  32  ;  Lord   DiUon  v.  Costelloe,   2  Moll. 

6,  where  the  cestui  que  trust  claimed  un-  512  ;  Wallace  v.  Lord  Donegal,   1  Dru. 

der  a  voluntary  settlement.  &  Walsh,  461;  seech.  11,    s.  5,   supra, 

(6)  Burgh  y.  Wolf,  Toth.  226;  Smith  {d)  Vide  infra;  and  see  Chapman  ». 

V.  Rosewell,    ibid,   247 ;    and   see  ibid.  Gibson,  3  Bro.  C.  C.  229  [Perkins's  ed. 

224.  notes.] ;  Sugd.  Powers. 

(1)  See  Reigal  v.  Wood,  1  John.  Ch.  402. 

(2)  See  Roberts  v.  Stanton,  2  Munf.  129. 
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can  be  considered,  in  equity,  an  attempt  in  or  towards  the  execution 
of  the  power  (e)  (1). 

*22.  If  a  bill  be  filed  impeaching  the  purchaser's  deed  for  fraud, 
and  alleging  that  certain  suspicious  circumstances  appear  on  the 
back  of  the  deed,  which  tend  to  show  that  the  execution  of  it  was 
obtained  by  fraud ;  and  the  defendant,  though  he  says  in  his 
answer  he  is  a  purchaser  for  valuable  consideration,  without  notice 
of  the  fraud,  yet  does  not  deny  that  he  had  notice  of  those  circum- 
stances, the  Court  will,  upon  motion,  compel  the  production  of  the 
deed  itself  (/)  (2). 

23.  The  mistake  or  ignorance  of  any  of  the  parties  to  a  convey- 
ance of  their  rights  in  the  estate  will  not  turn  to  the  prejudice  of 
a  bona  fide  purchaser  for  a  valuable  consideration  {g)  (3). 

24.  And  where  a  man,  being  already  married,  performed  the 
marriage  ceremony  with  another,  and  then  joined  with  her  as  his 
wife  in  assigning  her  property  to  a  purchaser — although  she  was 
deceived — the  assignment  to  the  purchaser  was  supported  (A). 

25.  It  is  a  maxim  of  equity,  that  parties  making  a  mistake  in 
matters  of  fact  shall  not  be  bound  by  acts  committed  by  them 
under  such  mistake(4).  When,  however,  they  make  a  mistake  in  law, 
they  cannot  afterwards  be  heard  to  say  that  the  contract  shall  on 
that  account  be  set  aside(5).  When  contracting  parties  act  without 
fraud  on  a  bona  fide  apprehension  of  their  interests,  it  is  not  because 
it  is  discovered  some  time  afterwards  that  these  interests  are 
differently  modified,  that  therefore  the    purchase  is  to   be  considered 


(e)  Per  Lord  Eldon ;  Reid  v.  Sher- 
gold,  10  Ves.  jun.  370.  The  opinions 
of  several  eminent  lawyers  were  taken 
oj}  tliis  case,  before  it  went  into  court, 
and  they  all  agreed  that  the  case  was 
desperate.     In  fact,  it  was   owing    to 


those  discussions  that  the  plaintiff  in 
this  cause  knew  of  his  claim,  and  re- 
covered the  estate.     Vide  supra,  p.  10. 

(/)  Kennedy  lu  Green,  6  Sim.  6. 

Ig)  Maiden  v.  Menill,  2  Atk.  8. 

(h)  Sturge  v.  Starr,  2  Myl.  &  Kee.  195. 


(1)  4  Kent  (6th  ed.)  319  ;   1  Story  Eq.  Jur.  §173  ;  2  ib.  §1393. 

(2)  3  DanieU's  Ch.  Pr.  (Perkins's  ed.)  2049,  2050.  It  is  the  practice  of  Courts 
of  Equity  to  order  deeds  and  papers,  contested  as  false  and  fraudulent,  to  be 
brought  into  court  for  inspection.  Apthorpe  v.  Comstock,  1  Hopkins,  143  ;  S.  C. 
8  Cowen,  38G. 

(3)  1  Story  Eq.  Jur.  §139,  §108,  §165  ;  Storrs  v.  Barker,  6  John.  Ch.  166. 

(4)  1  Story  Eq.  Jur.  §140  et  seq.  ;  Fonbl.  Eq.  B.  1,  Ch.  2,  §7,  n.  (v) ;  Leger  •y. 
Bonaffe,  2  Barbour   Ch.  Rep.  475  ;    Irick  v.  Fulton,  3  Grattan,  193. 

(5)  1  Storv  Eq.  Jiir.  §111  et  seq. ;  Hunt».  Rousmanier,  8  Wheaton,  174;  S.  C. 
1  Peters  (S.  C.)  1 ;  S.  C.  2  Mason,  342  ;  S.  C.  3  Mason,  294  ;  Fonbl.  Eq.  B.  1, 
Ch.  2,  §7  note  (v) ;  Storrs  v.  Barker,  6  John.  Ch.  166,  169,  170 ;  Shotwell  v,  Mur- 
ray, 1  John.  Ch.  512  ;  Lyon  v.  Richmond,  2  John.  Ch.  51,  60  ;  U.  States  ».  Dan- 
iel, 12  Peters,  32,  55,  56  ;  Hall  v.  Reed,  2  Barbour  Ch.  Rep.  500  ;  Juzan  v.  Toul- 
min,  9  Alabama,  662  ;  Bebee  v.  Swartvvout,  3  Gilman,  162;  Sparks  v.  White,  7 
Humph.  86  ;  Gist  v.  Gist,  1  Bailey  Eq.  343  ;  Heilbron  v.  Bissell,  ib.  430. 
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anavailing.     That  is   not  a  ground  of  equity  lor   the  Court  to  pro- 
ceed upon  (i). 

26.  If  u[)on  a  purchase,  any  person  is  required  to  join  to  obviate 
an  objection  to  the  title,  and  the  objection  is  stated  in  such  a 
manner  as  not  to  convey  full  information,  the  purchaser  cannot 
avail  himself  of  the  instrument  against  the  person  executing 
it  (k). 

27.  But  if  a  person  having  only  a  general  statement  that  there 
are  objections  to  a  title  which  his  concurrence  will  obviate,  upon 
that  communication  executes  an  instrument  and  conveys,  there  is 
nothing  to  affect  the  conscience  of  the  purchaser,  so  that  the 
person  conveying  could  ever  get  the  estate  back.  If  he  does  not 
ask  the  nature  of  the  object'ons,  he  determines  against  himself  as 
to  any  question  between  him  and  the  purchaser,  if  the  deed  does 
not  show  that  the  objections  were  withheld  from  him  (/). 

*28.  And  even  where  a  party  joining  without  consideration  in  a 
release  to  facilitate  a  sale  may  be  entitled  in  equity  still  to  retain 
his  security  on  the  property  as  against  the  owner,  yet  he  may  be 
bound  as  against  purchasers  (w). 

29.  Where  parties  join  in  a  conveyance  to  a  purchaser,  all  their 
rights  ought  to  be  considered  as  transferred  to  him,  unless  any  of 
them  are  expressly  reserved.  It  is  much  too  dangerous  to  speculate 
upon  intentions  not  declared,  with  a  view  to  confine  the  operation 
of  the  deed  and  to  cut  down  the  interest  for  which  the  purchaser 
contracted.  This  was  lost  sight  of  in  a  case  in  the  House  of  Lords, 
■which  was  deemed  so  dangerous  a  precedent  that  it  was  in  con- 
templation to  introduce  a  bill  to  reverse  the  decision  (n). 

30.  If  a  person  having  a  right  to  an  estate  permit  or  encourage 
a  purchaser  to  buy  it  of  another,  the  purchaser  shall  hold  it  against 
the  person  who  has  the  right  (o)  (1),  although  covert  (p),  or  under 

(i)  Marshall  v.  Collett,  I  You.  &  Col.  {n)  Fuusset   v.    Carpenter,  2  Dow.  & 

238,  per  L.  C.  Baron.  Cla.  232. 

{k)  Lord  Braybroke  v.  Inskip,  8  Ves.  (o)  Hobs  v.  Norton,  2  Cha.  Ca.  128  ; 

jun.  417.  Hauning  ».  Ferrers,  2  Eq.  Ca.  Abr.  356, 

(l)  Lord  Braybroke  ».  Inskip,  ubiswp.  pi.  20  ;  and  see  1  Freeni.  310  ;   16  Ves. 

See  3  Swanst.  73  ;  Malcobn  v.  Charles-  jun.  253  ;  Govett  v.  Richmond,   7  Sim. 

'worth,  1  Kee.  63;  Addis   v.  Campbell,  1  ;  Nicholson  v.  Hooper,  4  Myl.  &  Cra. 

4  Beav.  401.  185,  186  ;  Sandys  v.  Hodgson,  10  Adol. 

(m)   Hatchell  r  Cremorne,  1  Rep.  t.  &  Ell.  472 — a  dog  cause. 

Plunk.  236,  qu.  and  consider  the  case.  (yj)  Savage  t».  Foster,  9  Mod.  35  ;  and 

see  Evans  v.  Bicknell,  6  Ves,  jun.  174. 


(1)  A  person,  Avho,  being  himself  the  owner  of  property,  or  having  an  interest 
in  or  claim  upon  it,  stands  by  and  sees  another  sell  it  as  his  o%vii  without  ob- 
jection, will  not  be  allowed  afterwards  to  assert  his  title.  His  silence,  when,  in 
good  conscience,  he  ought  to  speak,  shall  close  his  mouth,  when  he  would  speak. 
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age  (5^)  (1).  And  even  at  law,  as  to  chattels,  a  party  who  negligently 
or  culpably  stands  by  and  allows  another  to  contract  on  the  faith 
and  understanding  of  a  fact  which  he  can  contradict,  cannot  after- 
wards dispute  that  fact  in  an  action  against  the  person  whom  he 
has  himself  assisted  in  deceiving  (r)  (2). 

31.  Where  an  incumbrancer  stood  by  at  a  treaty  for  the  settle- 
ment of  the  incumbered  estate,  on  the  marriage  of  the  owner's  son 
without  opposition,  and  fraudulently  concealed  his  charge,  and 
privately  assured  the    father  of  the   son  that  he   would   trust  to  his 

(q)  Watts  V.  Cresawell,  9  Vin.  415  ;  Gerteken,    2     Madd.     46  ;    Overton   r, 

9  Mod.  38,  96,  97  ;  4  Bro.  C.  C.  507,  n.;  Banister,  3  Hare,  503. 

Clare  v.  Earl  of  Bedford,  13  Vin.  536  ;  (r)  Gregg  v.  WeUs,  10   Adol.  &  Ell. 

and  see   3  Cha.   Ca.    85,   123  ;  Cory  v.  90. 

Chautauque  County  Bank  v.  White,  6  Barbour  Sup.  Ct.  Rep.  589,  604  ;  Mar- 
shall V.  Pierce,  12  N.  Hamp.  127,  133  ;  1  Story  Eq.  Jur.  §385  ;  Storrs  v.  Barker, 
6  John.  Ch.  166  ;  Brothers  v.  Porter,  6  B.  Monroe,  106 ;  Shapley  v.  Range- 
ley,  1  Wood.  &  Minot,  213,  217 ;  Hatch  v.  Kimball,  16  Maine,  146 ;  Brig 
Sarah  Ann,  2  Sumner,  206,  211,  212;  Thompson  i;.  Sanborn,  11  N.  Hamp. 
201,  206  ;  Morse  v.  Child,  6  N.  Hamp.  521 ;  Casey  v.  Inloes,  1  Gill,  430  ;  Mars- 
ton  «.  Brackett,  9  N.  Hamp.  336,  351;  Evans  v.  Bicknell,  6  Sumner's  Ve- 
sey,  174,  note  fc)  ;  Heard  v.  Hall,  16  Pick.  457,  459,  460,  Per  Wilde  J. ; 
Piatt  V.  Squire,  12  Metcalf,  494 ;  Foster  v.  Briggs,  3  Mass.  313,  316,  Per  Par- 
sons, Ch.  J.  ;  Fay  v.  Valentine,  12  Pick.  40  ;  2  Kent  (6th  ed.)  483  ;  Wendell  v. 
Van  RensseUaer,  1  John.  Ch.  354;  Gray  t7.  Bartlett,  20  Pick.  186,  193;  Irwin  v. 
Morell,  Dudley,  (Geo.)  72  ;  Skinner  v.  Stouse,  4  Missouri,  93  ;  Hendersons.  Over- 
ton, 2  Yerger,"  394  ;  Watkins  v.  Peck,  13  N.  Hamp.  360  ;  Davis  v.  Tingle,  8  B. 
Monroe,  539  ;  Brown  v.  Wheeler,  17  Conn.  345.  In  Marshall  v.  Pierce,  12  N. 
Hamp.  127,  133,  Mr.  Justice  Gilchrist  said  : — "This  principle  has  been  extended 
beyond  the  case  of  a  fraudulent  concealment  of  title,  and  applied  to  the  case  of 
one,  who  was  actually  ignorant  of  his  legal  rights ;  who  could  not,  therefore, 
make  known  his  title,  at  the  time  of  the  purchase,  but  who  still  has  been  post- 
poned in  equity  to  a  bona  fide  purchaser.  A  very  strong  case  of  this  character  is 
Hobbs  V.  Norton,  1  Vernon,  136,  of  which  Mr.  Chancellor  Kent  says,  in  Storrs  v. 
Barker,  6  John.  Ch.  166,  172,  173,  '  it  was  confirmed  in  subsequent  cases,  and  it 
has  never  been  overruled  or  questioned.'  "  See  Broome  v.  Beers,  6  Conn.  212  to 
214.  The  question  has  been  raised,  whether  the  rule  stated  in  the  text  pre- 
vails at  law  ;  and  Mr.  Justice  Wilde,  in  Heard  v.  Hall,  16  Pick.  460,  referring  to 
this  doctrine,  said  : — "  Although  this  rvile  has  been  long  established  as  a  rule  of 
equity,  it  does  not  appear  to  have  been  adopted  or  considered  as  a  rule  at  com- 
mon law,  except  in  the  state  of  Pennsylvania,  where  the  courts,  ha\'ing  no  equity 
jurisdiction,  have  introduced  into  their  system  of  jurisprudence  many  rules  and 
prmciples  of  equity,  in  furtherance  of  justice,  and  to  supply  the  supposed  de- 
fects of  the  common  law."  See  Hurd  v.  Cushing,  7  Pick.  169;  Wliitaker  y. 
Sumner,  7  Pick.  551  ;  Storrs  v.  Barker,  6  John.  Ch.  166,  168,  169,  Per  Mr.  Chan- 
cellor Kent ;  Saunders  v.  Robinson,  7  Metcalf,  310,  315,  Per  Wilde  J. ;  Parker  v. 
Barker,  2  Metcalf,  423.  The  rule  was  applied  at  law  in  the  case  of  Hatch  v.  Kim- 
ball, 16  Maine,  146,  in  reference  to  real  estate,  So  in  Runlet  v.  Otis,  2  N.  Hamp. 
167  ;  and  in  Marshall  v.  Pierce,  12  N.  Hamp.  134,  Mr.  Justice  Gilchrist  said: — 
"  As  the  cases  now  stand,  in  this  State,  Runlet  v.  Otis  is  an  authority  for  the  po- 
sition, that  the  rule  in  equity  has  been  adopted  here,  at  law,  in  relation  to  convey- 
ances of  land."     See  Per  Green  J.  in  Morse  v.  Child,  6  N.  Hamp.  521. 

(1)  See  Bright  v.  Bovd,  1  Storv  C.  C.  478  ;  Davis  v.  Tingle,  8  B.  Monroe,  539  ; 
Hall  V.  Timmons,  2  Rich.  Eq.  120 ;  Norris  v.  Wait,  2  Rich.  148. 

(2)  See  Pickard  r.  Sears,  6  Adol.  &  Ell.  474;  Thompson  v.  Sanborn,  11  N. 
Hamp.  201 ;  Dewey  i\  Field,  4  Metcalf,  381  ;  Heane  v.  Rogers,  9  Barn.  &  Cress. 
586  ;  Bird  v.  Benton,  2  Dev.  179  ;  Governor  v.  Freeman,  4  Dev.  472. 
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personal  security,  he  was  compelled  to  relinquish  it  as  against  the 
son  and  his  wife,  and  the  issue  of  the  marriage  (s). 

32.  And  the  same  rule  prevails  even  where  the  representation  is 
made  through  a  mistake,  if  the  person  making  it  might  have  had 
notice  of  his  right  (t)  (I)  (1). 

*33.  So  where  a  person,  intending  to  buy  an  estate,  inquires  of 
another  whether  he  has  any  incumbrance  on  the  estate,  and  states 
his  intention  to  buy  it,  if  the  person  of  whom  the  inquiry  is  made 
deny  the  fact,  equity  will  relieve  the  purchaser  against  the  incum- 
brance(M)(2).  Again,  where  a  purchaser  of  an  equitable  right  inquires 
of  the  trustee  of  the  legal  estate  whether  he  knows  of  any  incum- 
brance, and  he  answers  in  the  negative,  if  it  turn  out  that  he  had 
notice  of  any  charge,  he  will  be  answerable  to  the  purchaser, 
although  he  plead  forgetfulness  in  excuse  (x). 

34.  But  a  person  having  an  incumbrance  upon  an  estate  is  not 
bound  to  give  notice  of  it  to  any  person  whom  he  knows  to  be  in 
treaty  for  the  purchase  of  the  estate  (y)  (3). 

35.  If  a  purchaser  take  a  defective  conveyance  from  the  vendor, 
equity  will  compel  the  vendor  and  his  heirs,  and  all  other  persons 
claiming  under  him  by  act  of  law,  as  assignees  of  a  bankrupt, 
although  without  notice,  and  even  persons  claiming  as  purchasers 
for  valuable  consideration,  if  with  notice,  to  make  good  the  con- 
veyance (z). 

(«)  Berrisford  V.  Milward,  2  Atk.  49.  470  ;  Stipra,  p.  10. 

{t)  Pearson  v.   Morgan,  2   Bro.  C.  C.  (y)  Osborn  v.  Lea,  9  Mod.  96. 

388*  ;  see   also    Teasdale  v.   Teasdale,  (z)  Jaques  v.  Huntley,  1  Cha.  Rep.  5, 

Sel.  Cha.  Ca.  59  ;  but  observe  the  cir-  cited  ;  Taylor  v.  Wheeler,  2  Vern.  564  ; 

cumstances  of  that  case.  Morse  v,  Faulkner,    1    Anstr.    1 1 ;  and 

(m)  Supra,  p.  9.                              "  see  2  Yes.  Jun.    151  ;  6  Ves.  jun.  745  ; 

(x)  Burrowes  v.    Lock,  20  Ves.  jun.  11  Ves.  jun.  625.     See  767,  supra. 

(I)  Sed  qu.  this  as  a  general  rule,  unless  there  be  fraud  ?  See  Haj'croft  v. 
Creasy,  2  East,  92  ;  Tapp  ».  Lee,  3  Bos.  &  Pull.  367  ;  and  see  Holmes  v.  Cus- 
tance,'  12  Ves.  jun.  279. 

(1)  See  Broome  v.  Beers,  6  Conn.  212,  213,  214. 

(2)  See  Piatt  v.  Squke,  12  Metcalf,  494. 

(3)  See  Watkins  v.  Peck,  13  N.  Hamp.  360,  374  ;  Keeler  v.  Vantuyle,  6  Barr, 
350.  A  mortgagee  who  has  knowledge  of  a  subsequent  purchase,  and  has  stood 
by  and  seen  the  purchaser  making  repairs  and  improvements,  without  speaking 
of  his  mortgage  or  making  objections,  is  not  thereby  to  be  precluded  from  setting 
up  his  mortgage  against  such  purchaser,  if  it  was  on  record  at  the  time,  and  there 
is  nothing  disclosed  to  show  that  the  mortgagee  knew  that  the  purchaser  was  in 
fact  ignorant  of  the  mortgage,  and  that  the  mortgagor  was  guUty  of  a  fraudulent 
concealment.  Marston  i\  Brackett,  9  N.  Hamp.  336.  "  ThLs,"  said  Parker  Ch.  J., 
*'  is  very  different  from  the  case  of  a  claim  under  an  absolute  title,  wliich  would  go 
entirely  to  defeat  the  right  of  the  subsequent  purchaser."  ib.  351.  As  to  the 
right  of  a  bonajide  holder  of  real  estate,  without  notice  of  a  defect  in  his  title,  to 
recover  for  beneficial  improvements  made  upon  the  land,  see  Bright  v,  Boyd,  1 
Story  C.  C.  478  ;  Putnam  v,  Ritchie,  6  Paige,  390,  403  to  405  ;  2  Story  Eq.  Jur. 
§799  a,  §799  b. 
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36.  So  a  purchaser,  by  a  defective  conveyance,  will  be  relieved 
against  persons  who  did  not  consider  the  land  as  their  original  or 
primary  security,  e.  g.  judgment  creditors ;  although  they  may 
have  obtained  an  advantage  at  law  {a). 

37.  And  if  a  man  sell  an  estate  to  which  he  has  no  title,  and 
after  the  conveyance  acquire  the  title,  he  will  be  compelled  to 
convey  it  to  the  purchaser  (1). 

38.  But  it  seems  to  have  been  considered  that  this  is  a  personal 
equity  attaching  on  the  conscience  of  the  party,  and  not  descend- 
ing with  the  land  ;  and  therefore,  that  if  the  vendor  do  not  in  his 
Ufe-time  confirm  the  title,  and  the  estate  descend  to  the  heir  at  law, 
he  will  not  be  bound  by  his  ancestor's  contract  (6)  (2).  This  opin- 
ion, however,  deserves  great  consideration  (c). 

39.  Where  a  man  upon  a  sale  conveyed  a  contingent  remainder 
to  the  purchaser,  which  was  afterwards  destroyed  by  the  tenant  for 
*life,  who,  having  acquired  the  fee,  by  his  will  gave  the  seller  other 
interests  in  the  estates,  the  seller  was  compelled  to  convey  those 
interests  to  the  purchaser.  The  V.  C,  upon  a  bill  filed  to  have 
his  interests  conveyed  to  the  incumbrancer,  said  he  took  the  law  to 
be,  that  if  a  person  has  conveyed  a  defective  title,  and  he  after- 
wards acquires  a  good  title,  the  Court  will  make  that  good  title 
available  to  make  the  conveyance  effectual.  The  distinction,  he 
observed,  between  the  former  cases  and  the  present  case  appeared 
to  be  this,  that  in  them  the  parties  who  made  a  conveyance  for 
valuable  consideration  had  a  defective  title,  and  were  supposed  to 
have  a  good  one,  and  that  that  title,  originally  defective,  was  either 
wholly  or  partly  made  void  by  some  subsequent  circumstances. 
But  here  the  party  conveying  actually  had  the  title  that  he  pro- 
fessed to  have,  namely,  a  contingent  remainder.  But  then  it  turns 
out  that  by  the  act  of  his  mother  the  contingent  remainder  was 
destroyed,  and  by  her  act  he  acquired  an  interest  in  the  estate. 
He  thought  that  the  circumstance  of  the  party  conveying  what  he 
really   had,  could   not   make  any   substantial   difference  as   to   the 

(0)  Burgh  V,  Francis,  Finch,  28  ;  and  Carleton  v,  Lcighton,  3  Mer.  p.  667. 
see  Gilb.  For.  Rom.  223  ;  Averall  v.  See  Bensley  v.  Burdon,  2  Sim.  &  Stu. 
Wade,  Llo.  &  Goo.  t.  Sngd.  2o2  ;  see  516,  upon  appeal  affirmed  ;  but  the 
15  Ves.  jun.  354  ;  Prior  v.  Penpraze,  4  princij^al  point  upon  estoppel  has  since 
Price,  99,  where  the  judgment  is  wrong  been  properly  overruled. 

in   saying   the   creditor     had  only   an         (c)  See  Llo.  &  Goo.  t.  Sugd.  260,  261; 
equitable,  not  a  legal  lien.  1  Dru.  &  War.  159. 

(b)    Morse  v.  Faulkner,  1  Anstr.  11  ; 

(1)  See  ante,  689,  note  ;  Wark  v.  WUlard,  13  N.  Hamp.  389  ;  Bush  v.  Mar- 
shall, 6  Howard  (II.  S.)  284. 

(2)  But  see  ante,  689,  note ;  Wark  v.  Willai-d,  13  N.  Hamp.  389. 
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relief  to  be  afforded  in  equity  to  the  grantee,  and  he  therefore  held, 
that  the  remainder-man  was  bound  to  convey  the  interest  which 
he  took  under  the  will,  as  a  security  for  the  money  due  from 
him  (d). 

40.  Where  the  conveyance  is  not  perfected  with  the  solemnities 
positively  required  by  an  act  of  parliament,  as  in  the  case  of  the 
ship-registry  acts,  equity  cannot  relieve,  as  it  would  be  against  the 
policy  of  the  acts,  unless  perhaps  there  were  direct  fraud,  in  which 
case  it  should  seem  that  equity  would  relieve  (e). 

41.  It  has  been  said,  that  every  person  who  takes  an  assignment 
of  a  chose  in  action  gives  personal  confidence  to  the  assignor  that  there 
is  no  lien  upon  it  (/)  (1).  Upon  the  purchase  of  a  chose  in  action, 
or  of  any  equitable  right,  it  is  the  invariable  practice  of  the  Profession 
to  require  notice  of  the  sale  to  be  given  to  the  trustee.  This  of  course 
binds  his  conscience.  And  notwithstanding  the  general  rule  that, 
with  respect  to  equitable  rights,  qui  prior  est  tempore  potior  est 
jure  (o"),  equity  would  prefer  a  subsequent  purchaser  who  had 
given  a  proper  notice  to  the  trustee  to  a  prior  purchaser  who  had 
neglected  to  do  so  (2).  This  point  has  been  elaborately  discussed  in 
several  cases.  Sir  Thomas  Plumer  held  that  priority  in  time  must 
*prevail,  and  that  mere  neglect  of  notice  was  not  sufficient  to  post- 
pone a  purchaser.  In  order  to  deprive  him  of  his  priority,  it  was 
necessary  that  there  should  be   such    laches   as  in  a  court  of  equity 

(d)  Noel  V.  Bewley,  3  Sim.  103  ;  see     See  ex  parte  Wright,  1  Rose,  308. 
Jones  V.  Kearnej',  1  Dru.  &    War.  159  ;         (/)  Per  Lord  Thurlow,  in  Davies  v. 
Smith  V.    Baker,   1  You.  &  Coll.   C.   C.     Austen,  1  Ves.  jun.  247. 

223.  (ff)  SeeToui-viUe  v.  Naish,  3  P.  Wms. 

(e)  Speldt  V.  Lechmere,  13  Yes.  jun.  307  ;  and  see  2  P.  Wms.  495  ;  15  Yes. 
588  ;  ez  parte   Yallop,    15  Yes.  jun.  60.    jun.  354;  2  Taunt.  415. 

(1)  Everj'  man,  who  takes  an  instrument,  not  by  the  terms  of  it  assignable, 
must  take  it  princijjally  upon  the  credit  of  the  party  from  whom  he  receives  it ; 
for  it  is  always  liable  to  be  defeated  by  equitable  circumstances,  subsisting  be- 
tween the  original  contracting  parties  ;  the  assignee  being  subject  to  the  same 
eqiiity  as  the  assignor.  Per  Parker  Ch.  J.  in  Willis  v.  Twambly,  13  Mass.  204, 
206  ;  Chamberlain  v.  Gorham,  20  John.  144  ;  Greene  v.  Darling,  5  Mason,  215  ; 
Murray  v.  Lylburn,  2  John.  Ch.  443  ;  Norton  v.  Rose,  2  Wash.  C.  C.  233,  254  ; 
Kemp  V.  M'Pherson,  7  Harr.  &  John.  320  ;  M'Farlane  v.  Griffith,  4  Wash.  C.  C. 
585  ;  Jordan  v.  Black,  2  Murph.  30  ;  Webster  v.  Wise,  1  Paige,  319 ;  Oliver 
V.  Lowery,  2  Har.  (Del.)  467  ;  Watkins  v.  Worthington,  2  Bland,  509  ;  Ord  v. 
White,  2  Beavan,  357  ;  Harrison  v.  Marshall,  6  Porter,  65  ;  Davis  v.  Austen,  3 
Brown,  C.  C.  (Perkins's  ed.)  178,  ISO,  in  note.  The  above  rule  is  generally  under- 
stood to  mean  the  equity  residing  in  the  original  obligor,  or  debtor,  and  not  a 
latent  equity,  residing  in  some  third  person.against  the  assignor.  Per  Mr.  Chan- 
cellor Kent,  in  Murray  v.  Lylburn,  2  John.  Ch.  441,  443 ;  Murray  v.  BaUou,  1 
John.  Ch.  566.  To  subject  the  assignee  to  such  an  equity,  he  must  have  express 
or  constructive  notice  of  it  at  the  time  of  the  assignment.  Livingston  v.  Dean,  2 
John.  Ch.  479  ;  Mayo  v.  Giles,  1  Munf.  533  ;  Picket  v.  Morris,  2  Wash.  C.  C. 
255 ;  Livingston  ».  Hubbs,  2  John.  Ch.  512. 
(2)  See  Nuer  v.  Schenck,  3  Hill,  228. 
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amounted  to  fraud  (h).  This  decision  the  learned  Judge  forgot 
(and  the  bar  was  not  aware  of  it)  upon  the  discussion  in  two  sub- 
sequent cases  (i),  in  which  the  same  learned  Judge  decided  that 
the  purchaser  who  had  alone  made  inquiry,  and  given  notice,  was 
to  be  preferred  over  the  prior  purchaser,  although  he  had  simply 
neglected  to  give  notice.  And  these  decisions  were  affirmed  upon 
appeal  by  the  Lord  Chancellor,  and  have  been  since  frequently 
followed  (k). 

42.  And  it  is  immaterial  whether  the  notice  was  given  before  or 
after  the  assignment,  provided  it  was  given  previously  to  notice  by 
the  prior  claimant. 

43.  The  grounds  of  this  decision  are  stated  to  be,  that  if  a  con- 
trary doctrine  was  allowed  to  prevail,  it  would  enable  a  cestui  que 
trust  to  commit  a  fraud,  by  enabling  him  to  assign  his  interest  first 
to  one  and  then  to  a  second  incumbrancer,  and  perhaps,  indeed,  to 
a  great  many  more,  and  these  later  incumbrancers  would  have  no 
opportunity  of  ascertaining,  by  any  communication  with  the 
trustees,  whether  or  not  there  had  been  a  prior  assignment  of  the 
interest  on  the  security  of  which  they  were  relying  for  provision  for 
their  claims.  Another  principle  was,  that  a  party  till  he  gave 
notice  to  the  trustees,  had  not  done  everything  that  was  necessary 
to  complete  his  title.  Besides,  the  trustees  themselves  are  entitled 
to  notice  on  their  own  account,  and  until  notice  is  given  to  the 
trustees,  they  do  not  become  trustees  for  the  assignee. 

44.  And  where  there  are  several  trustees,  notice  to  one  of  them 
may  be  sufficient  to  secure  the  purchaser's  priority,  as  there  may 
be  circumstances  to  presume  that  the  trustee  who  had  notice  com- 
municated his  knowledge  to  his  co-trustees  (/).  The  safest  plan 
for  a  purchaser,  however,  is  to  inquire  after  incumbrances  of  all  the 
trustees.  Where  one  of  several  executors  was  himself  the  pur- 
chaser from  the  cestui  que  trust,  and  afterwards  died  without  com- 
municating the  purchase  to  his  co-executor,  a  second  purchaser, 
who  gave  notice  to  the  surviving  executor,  was  preferred  (m)  ;  so 
that  the  benefit  of  the  notice  in  such  a  case,  if  uncommunicated, 
dies   with   the  party,  which   proves  that  notice  ought  to  be  given  to 

(h)  Cooper  V.  Tynman,  3  Russ.  60.  Sandys,  You.  602. 

(i)  Dearie  v.  Hall,  Loveridge  v.  Coop-  {I)    Smith   v.    Smith,  2    Cr.  &  Mees. 

er,  3  E,uss.  1  ;  Foster  v.   Hargreaves,  1  231  ;  see  2  Kee.  52,  53  ;  Meux  v.  Bell, 

Kee.  281  ;  Etty  v.  Bridges,   2   You.  &  1  Hare,  73  ;  see  Thompson  t).  Spiers,  13 

Coll.  486.  Sim.  469. 

(A)  Foster  v.   Blackstone,  1   Myl.  &  {m)  Timson  v.   Ramsbottom,  2   Kee. 

Kee.  297  ;  3  Cla.  &   Fin.  456  ;  Hulm  v.  35  ;  appeal  compromised. 
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*aU  the  executors,  and  it  should  likewise  be  given  to  all  the  trustees 
where  the  fund  is  vested  in  several. 

45.  And  it  has  been  held  that  previous  inquiry  is  not  neces- 
sary (n). 

46.  It  is,  however,  no  objection  to  a  title  under  a  power  to  sell 
a  funded  property,  that  no  notice  of  the  assignment  was  given  to 
the  trustees,  provided  no  subsequent  incumbrancer  has  given  them 
notice  ;  but  it  must  of  course  be  proved  that  none  of  the  trustees 
has  received  any  such  notice  (o). 

47.  The  rule  is  confined  to  choses  in  action,  and  does  not  apply 
to  an  equity  of  redemption  of  real  estate,  and  therefore  an  alienee  of 
the  equity  of  redemption  who  bought  without  notice  of  the  first 
mortgage,  was  allowed  to  prevail  over  a  subsequent  incumbrancer 
who  had  notice  of  the  first  conveyance,   but   not  of  the  second,  al- 

-  though  the  latter  caused  a  memorandum  of  his  mortgage  to  be 
indorsed  on  the  instrument  under  which  the  mortgagor  claimed, 
and  which  was  in  the  possession  of  the  first  incumbrancer  (p). 

48.  It  may  be  laid  down  as  a  general  rule,  that  a  purchaser  of  a 
chose  in  action  (g^),  or  of  any  equitable  title  (r),  must  always  abide 
by  the  case  of  the  person  from  whom  he  buys,  and  will  be  entitled 
to  all  the  remedies  of  the  seller  (s)  (1).  And  yet,  as  we  have  seen 
(i),  there  may  be  a  case  in  which  a  purchaser  of  a  chose  in  action, 
merely  by  sustaining  that  character,  will  be  in  a  better  situation 
than  the  person  was  of  whom  he  bought.  And  it  seems,  that 
where  a  person  purchases  a  specific  legacy,  delivered  to  the  lega- 
tee by  the  executor,  if  there  is  a  deficiency  of  assets,  the  creditors 
must  follow  their  demand  in  reasonable  time,  or  equity  will  not 
assist  them,  otherwise  legacies  would  be  eternally  locked  up,  and 
creditors  encouraged  in  their  laches,  and  to  call  on  purchasers  of 
legacies  to  refund  at  a  great  length  of  time  (u). 

49.  So  if  trustees  suffer  a  tenant  for  life  of  a  renewable  leasehold 
to  enjoy  all  the  profits  in  breach  of  a  trust  reposed  in  them  to  renew 
out  of  the  rents  and    profits,   the  assets  of  the  tenant  for  life  will  be 

(,i)  S.  C.  Stokes,  4  Price,  161. 

(0)  Hobson  V.  Bell,  2  Bea.  17  ;  Meux  (;•)  Whitfield  v.  Fausset,  1  Ves.  387. 
V.  BeU,  1  Hare,  73.  (s)  See  ex  parte  Lloyd,  17  Ves.  jxin. 

{p)  Jones  V.  Jones,  8  Sim.  633 ;  see  245. 

Rochard  v.  Fulton,  1  Jones  &  Lut.  413.  {t)  George  v.  Milbanke,  9  Ves.  jun. 

{q)  Davies   v.    Austen,   1    Ves,  jun.  190;  supra, -p.  937. 

247;  Turton  v.  Benson,  2  Vem.   764;  («)  Cholmondley  v.   Orford,    Ch.  H. 

Priddy  v.  Rose,  3  Mer.  86 ;  Hamii  v.  T.  158,  MS. 

(1)  See  cases  cited  ante  1024,  in  note  (1)  ;  Harrison  v,  Marshall,  6  Porter,  65. 
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applicable  in  the  first  instance  to  their  indemnity,  and  a  purchaser 
from  the  tenant  for  Hfe  of  his  Hfe-interest,  will  also,  it  seems,  be 
*answerable  to  the  person  for  whose  benefit  the  renewal  ought  to 
have  been  made.  But,  as  between  the  trustees  and  the  purchaser, 
the  latter  is  not  primarily  answerable.  If  they  permit  the  tenant 
for  life  to  apply  to  his  own  use  all  the  rents  and  profits,  and  abstain 
from  performing  the  trust,  they  cannot  contend  that  it  was  the 
purchaser's  duty  to  withhold  any  part  of  the  rents  and  profits,  or 
the  consideration  that  came  in  place  of  them  (x), 

50.  Although  in  general  equity  cannot  relieve  against  purchas- 
ers for  valuable  consideration  without  notice,  yet  in  a  case  in 
Ireland  (i/).  Sir  Anthony  Hart  thought  that  the  rule  did  not  apply. 
The  rule,  he  observed,  was,  that  between  equal  equities  the  Court 
will  not  interfere  to  disturb  possession  supported  by  legal  title.  If 
an  honest  purchaser,  by  diligence  or  good  fortune,  has  obtained  a 
legal  title,  a  court  of  equity  will  not  give  relief  against  him  ;  but 
the  case  before  him  was  not  a  case  of  legal  title  or  legal  means  of 
defence  by  one  party  against  the  other.  There  a  concealed  incum- 
brance— a  judgment  debt — -overrode  the  whole  property  of  that  in- 
dividual, from  whom  all  parties  derived  their  titles :  each  of  them 
might  be  considered  as  acquiring  his  title  with  equal  good  faith, 
and  as  having  been  deceived  or  misled  by  him  from  whom  he  pur- 
chased. In  equity  contribution  was  enforced,  and  therefore  if  the 
parties  had  stood  only  upon  the  equity  of  the  Court  to  contribu- 
tion, he  should  have  had  no  doubt  that  it  ought  to  be  decreed 
against  all  parties  standing  on  the  same  derivative  title.  However, 
he  thought,  under  the  Irish  statutes,  the  Court,  independently  of 
its  general  principle,  was  bound  to  ma,ke  all  the  estates  liable. 
And  yet  he  expressed  his  opinion  that  the  purchasers  were  to  con- 
tribute according  to  the  priorities  of  their  purchases,  so  that  the 
portion  of  the  last  purchaser  should  be  applicable  before  that  of 
any  prior  purchaser, 

51.  This  opinion,  whilst  it  declared  the  liability  of  the  pur- 
chasers to  contribution  in  a  case  in  which  they  were  equally 
innocent,  yet  in  effect  denied  it,  as  it  made  the  last  purchaser  in 
the  first  place  liable  without  contribution  from  the  other  pur- 
chasers. Upon  a  rehearing  before  Lord  Plunket,  he  thought  the 
case    depended  upon    the  general   principle,  and  not    upon  the  sta- 

{x)  Ld.  Monttbrd  c.  Ld.  Cadogan,  17     v.  Lord  Donegal,  ib.  .502. 
Ves.  jun.  485  ;  see  Wallace  v.  lA.  Don-         (y)  llartly  v.  O' Flaherty,  Beat.  61  ; 
eo-al.'l  Dru.  &  Walsh,  461 ;  Houldilch     Aickenu.Macklin,  1  Dru.&  Walsh,  621. 
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tute ;  and  he  held,  that  the  subsequent  purchasers  were  ntot 
entitled  to  relief  against  the  prior  ones  (z).  In  the  result,  the 
*learned  judges  appear  to  have  agreed,  that  where  there  is  a  con- 
cealed incumbrance,  as  a  judgment,  a  purchaser  of  a  portion  of  the 
estate  cannot  be  compelled  to  contribute  by  a  later  purchaser  of 
another  portion.  And  the  rule  was  considered  to  apply  equally  to 
the  case  of  a  mortgage  of  the  whole  estate  (a). 

52.  It  has  since  been  decided,  that  whether  there  is  upon  the 
first  sale  a  mere  concealment  of  the  judgment,  or,  a  fortiori,  if 
there  is  a  declaration  or  covenant  that  the  estate  is  free  from 
incumbrances,  the  first  purchaser  is  entitled  to  be  relieved  against 
the  seller,  and  later  judgment  creditors  claiming  under  him,  so 
that  the  estate  unsold  must  bear  the  whole  of  the  prior  judgment 
debt,  as  well  as  its  own  subsequent  incumbrances  (b).  But  this 
does  not  touch  the  question  between  several  innocent  purchasers. 

53.  Where  a  man  having  two  estates,  A  and  B,  mortgaged  A 
to  one  and  then  A  to  another,  and  then  A  and  B  to  the  first 
mortgagee,  for  the  old  and  a  new  debt,  and  lastly,  A  and  ^  to  a 
stranger ;  and  all  three  mortgagees  had  notice  of  the  prior  incum- 
brances from  time  to  time  :  it  was  held  that  the  second  mortgagee 
of  A  could  not  throw  the  first  mortgagee  upon  B,  so  as  to  leave 
A  a  clear  fund  for  his  second  mortgage  at  the  expense  of  the  third 
mortgagee,  and  the  notice  was  considered  immaterial.  But  the 
Court  left  untouched  the  two  questions  ;  first,  what  would  have 
been  the  rights  of  the  second  and  third  mortgagees  (under  the 
second  and  fourth  mortgages)  had  the  first  mortgagee's  security 
upon  B  preceded,  and  not  been  subsequent  to  the  second  mort- 
gagee's security  on  A ;  and  secondly,  what  would  have  been  the 
rights  of  the  parties  had  the  third  mortgagee's  security  (the  fourth 
mortgage)  not  existed  at  all,  or  not  existed  until  after  the  com- 
mencement of  the  proceedings  in  the  suit  (c). 

54.  Where  a  purchaser,  after  the  conveyance,  or  even  before  the 
conveyance,  in  prospect  of  the  articles  for  sale  being  carried  into 
execution,  has  laid  out  money  in  lasting  improvements,  there  are 
but  few    cases  in   which  he    will  not   be  allowed  for  them,  in   case 

(s)  Llo.  &  Gro.  t.  Plunk.  208.  Beav.  377. 

(a)  Llo.  &  Goo.  t.  Plunk.  216.  (c)  Barnes?;.  Backster,  1  You.  &  Coll. 

(b)  Averall  v.  Wade,  Llo.  &  Goo.  t.  C.  C.  401 ;  and  see  Bugden  v.  Bignold, 
Sugd.  252;  see  Bugden  v.  Bignold,  5  2  You.  &  CoU.  C.  C.  377. 
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the  aid  of  a  court  of  equity  is  required  to  relieve  against  the  pur- 
chase (^d)  (1). 

*55.  And  even  supposing  the  Court  to  be  unwiUing  to  make  an 
allowance  for  repairs  and  improvements,  yet  if  an  account  of  rents 
and  profits  is  to  be  taken,  and  the  plaintiiF  will  not  accept  the 
account,  according  to  the  value  of  the  estate  when  the  purchaser 
entered,  but  insists  to  have  the  account  taken  according  to  the 
present  value,  the  Court  will  compel  him  to  make  an  allowance  for 
repairs  and  improvements  (e)  (2), 

(d)  Edlin  w.  Batalay,  2  Lev.  152;  Pe-  jun.  337;  Brown  v.  Odea,  1  Scho.  & 
terson  ».  Hickman,  1  Cha.  Rep.  3,  ei-  Lef.  115;  and  see  9  Mod.  412;  Bar- 
ted;  Whalley  ?;.  Whalley,  1  Yern.  484  ;  nard.  Cha.  Rep.  450;  1  Vern.  159: 
Savage  v.  Taylor,  For.  234  ;  Baugh  v.  Shine  v.  Gough,  1  Ball  &  Beatty,  444. 
Price,  1  Wils.  320 ;  ex  parte  Hughes,  6  (e)  Thomlinson  v.  Smith,  Finch.  378. 
Ves.  jun.  617  ;  ex  parte  James,   8  Ves. 

(1)  Upon  the  recision  of  a  contract,  in  consequence  of  the  vendor's  failure  to- 
comply,  and  make  the  title,  the  vendor  must  take  the  estate  in  the  condition 
in  which  it  may  be  at  the  time  of  the  restoration,  without  compensation,  for 
the  casual  destruction,  decay  and  dilapidation  of  the  buildings,  and  other  im- 
provements, not  caused  by  any  culpable  act  or  omission  of  the  vendee.  If 
the  vendee  has  sold  and  removed,  or  wantonly  destroyed,  or  mjurcd  the  im- 
provements, the  vendor  will  be  entitled  to  indemnity  for  the  loss.  Taylor  v.  Por- 
ter, 1  Dana,  423  ;  Williams  v.  Rogers,  2  Dana,  375.  On  the  other  hand,  if  the 
vendee,  having  been  let  into  possession  of  the  estate,  has  made  permanent  improve- 
ments on  it,  he  will  be  entitled  to  an  allowance  for  the  value  of  such  improve- 
ments, which,  if  the  vendee  has  had  the  use  of  them  for  a  time,  will  be  calcula- 
ted at  the  period  when  he  surrenders  them,  and  not  at  the  time  when  he  made 
them.  Williams  x,  Rogers,  2  Dana,  375.  See  Lowry  v.  Cox,  2  Dana,  469  ;  Ew- 
ings  V.  Hundley,  4  Litt.  370 ;  Bright  v.  Boyd,  1  Story  C.  C.  478  ;  Albra  v.  Grif- 
fin, 2  Dev.  &  Bat.  Eq.  9  ;  Goodwin  v.  Lyon,  4  Porter,  297  ;  Parkhurst  v.  Van 
Cortlandt,  1  John.  Ch.  273. 

(2)  Mr.  Justice  Story  said,  in  Bright  v.  Boyd,  1  Story  C.  C.  478,  494  :— «  In 
cases,  where  the  true  owner  of  an  estate,  after  a  recovery  thereof  at  law,  from  a 
hona  fide  possessor,  for  a  valuable  consideration  without  notice,  seeks  an  account 
in  equity,  as  plaintiff,  against  such  possessor,  for  the  rents  and  profits,  it  is  the 
constant  habit  of  courts  of  equitj-  to  allow  such  possessor  as  defendent,  to  de- 
duct therefrom  the  full  amount  of  all  the  meliorations  and  improvements,  which 
he  has  beneficially  made  upon  the  estate  ;  and  thus  to  recoup  them  from  the  rents 
and  profits.  So,  if  the  true  owner  of  an  estate  holds  only  an  equitable  title 
thereto,  and  seeks  the  aid  of  a  court  of  equity  to  enforce  that  title,  the  court  will 
administer  that  aid   only  uj^on  the  terms    of  making  compensation  to  such  bona 

fide  possessor  for  the  amount  of  his  meliorations  and  imj^rovements  of  the  estate, 
beneficial  to  the  true  owner.  In  each  of  these  cases,  the  court  acts  upon  an  old 
and  established  maxim  in  its  jurisj^rudence,  that  he,  who  seeks  equity,  must  do 
equity.  But  it  has  been  supposed,  that  coui-ts  of  equity  do  not,  and  ought  not 
to  go  farther,  and  to  grant  active  relief  in  favor  of  such  a  hona  fide  possessor, 
making  permanent  meliorations  and  improvements,  by  sustaining  a  bill,  brought 
by  him  therefor,  against  the  true  owner,  after  he  has  recovered  the  premises  at 
law.  I  find  that  Mr.  Chancellor  Walworth,  in  Putnam  v.  Ritchie,  6  Paige,  390, 
403,  404,  405,  entertained  this  opinion,  admitting  at  the  same  time,  that  he  could 
find  no  case  in  England  or  America,  where  the  point  has  been  expressed  or  de- 
cided either  way.  Now,  if  there  be  no  authority  against  the  doctrine,  I  confess, 
that  I  should  be  most  reluctant  to  be  the  first  judge  to  lead  to  such  a  decision. 
It  appears  to  me,  sjjeaking  with  all  deference  to  other  0])inions,  that  the  denial  of 
all  compensation  to  such  a  bona  fide  purchaser,  in  such  a  case,  where  he  has  man- 
ifestly added  to  the  permanent  value  of  an  estate   by   his  meliorations   and  im- 
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56.  If,  however,  a  man  has  acted  fraudulently,  and  is  conscious 
of  a  defect  in  his  title,  and  with  that  conviction  in  his  mind 
expends  a  sum  of  money  in  improvements,  he  is  not  entitled  to 
avail  himself  of  it  (1).  If  a  different  rule  should  prevail,  it  would  cer- 
tainly, as  Lord  Clare  remarked,  fully  justify  a  proposition  once 
stated  at  the  bar  of  the  Court  of  Chancery  in  Ireland,  that  it  was 
a  common  equity  to  improve  the  right  owner  out  of  the  possession 
of  his  estate.  However,  if  the  sums  are  large,  that  circumstance 
may  influence  the  Court  in  decreeing  an  account  from  the  time 
of  filing  the  bill  only,  and  not  from  the  time  of  taking  posses- 
sion (/). 

57.  But  if  the  aid  of  a  court  of  equity  is  not  required,  and  a 
person  can  recover  the  estate  at  law,  equity,  unless  there  be  fraud, 
cannot,  it  is  conceived,  relieve  the  purchaser  on  account  of  money 

.laid  out  in   repairs  and  improvements  ;  but  must  dismiss  a  bill  for 
that  purpose  with  costs  (^g). 

58.  AVhere  a  person  purchases  with  notice  of  an  incumbrance, 
although  he  pay  off  some  to  which  that  incumbrance  was  posterior, 
yet  he  lets  it  in  as  the  first  incumbrance  on  the  estate,  and  cannot, 
as  against  that  incumbrance,  claim  the  benefit  of  the  prior  incum- 
brances which  he  has  paid  off  (h). 

59.  So  if,  being  a  mortgagee,  he  purchase  with  notice  of  an 
agreement  to  grant  a  lease,  he  is  bound  by  it,  although,  being 
made  subsequently  to  his  mortgage,  it  could  not  have  been  enforced 
against  him  in  his  character  of  mortgagee  (i). 

60.  And    if  a    mortgagee    would    avail  himself  of  prior  incum- 

(/)  Kenny  v.  Browne,  3  Rigdw.  P.  claim  to  the  tenant. 

C.  518.  (/*)  Toulmin  v.   Steere,   3  Mer.   210. 

(g)  See  Needier  v.  Wright,  Nels.  Cha.  This  case  was  appealed  from  ;  but  the 

Rep.  57  ;  but  see  Peterson  v.  Hickman,  appeal  was  stopped  by  a  relation  of  the 

1  Cha.  Rep.  3,  cited.     This  case,  prob-  api^ellants,  who  chose  to  pay  off  the 

ably,  turned  on  the  fraud  in  the  wife  incumbrance  ;  see  Rep.  t,  Sugd.  251. 

standing   by  while   the   improvements  (i)  Smith  v.  Phillips,  1  Kee.  694. 
were  made,  without  giving  notice  of  her 


provements,  without  the  slightest  suspicion  of  any  infirmity  in  his  own  title,  is 
contrary  to  the  first  principles  of  equity."  2  Story  Eq.  Jur.  §799  a,  §799  b, 
§1237  to  §1239;  Green  «.  Biddle,  8  Wheaton,  1,  77,  78;  Patrick  v.  Marshalls,  2 
Bibb,  45  ;  Thompson  v.  Mason,  4  Bibb,  197  ;  Craig  v.  Martin,  3  J.  J.  Marsh.  55  ; 
Morton  v.  Ridgeway,  3  J.  J.  Marsh.  257  ;  Witherspoon  v.  Anderson,  3  Desaus. 
245;  M'Cracken».  Sanders,  4  Bibb,  511;  Barlow  v.  Bell,  1  A.  K.  Marsh.  246; 
Grimes  v.  Shrieve,  6  Monroe,  557 ;  Richardson  v.  M'Kinson,  Litt.  Sel.  Ca.  320  ; 
Moore  V.  Cable,  1  John.  Ch.  385  ;  Green  v.  Winter,  1  John.  Ch.  26,  39. 

(1)  See  Patrick  v.  Marshalls,  2  Bibb,  45  ;  Ormly  v.  Hunton,  3  Bibb,  298  ;  Van 
Home  V.  Fonda,  5  John.  Ch.  388,  416 ;  Barlow  v.  Bell,  1  A.  K.  Marsh.  246 ; 
Howe  V.  Logwood,  3  A.  K.  Marsh.  389  ;  M'Kim  v.  Moody,  1  Rand.  58  ;  Pugh 
V.  Bell,  1  J.  J.Maish.  404  ;  Baltimore  v.  M'Kim,  3  Bland,  453  ;  Gillespie  v.  Moon, 
2  John.  Ch.  602. 
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brances  which  he  pays  off  against  subsequent  subsisting  ones,  he 
should  actually  keep  on  foot  those  which  he  pays  off,  and  not 
*allow  them  to  be  extinguished  (k).  The  distinction  is  a  very 
subtle  one. 

61.  It  seems,  that  where  two  persons  claim  a  reversion,  to  which 
only  one  can  be  entitled,  a  bill  will  lie  to  perpetuate  testimony, 
although  both  of  them  are  purchasers,  or  only  one  of  them  is  a 
purchaser  (I) ;  for  such  a  bill  calls  for  no  discovery  from  the  de- 
fendant, but  merely  prays  to  secure  that  testimony,  which  might 
be  had  at  that  time  if  the  circumstances  called  for  it  (I). 


(k)  Parry  v.  Wright,  1  Sim.  &  Stu. 
369  ;  affirmed  upon  appeal  by  the  L.  C. 
5  Russ.  142,  sed  qu. ;  Brown  v.  Stead,  5 
Sim.  525  ;  Harman  v.  Forster,  1  Dru.  & 


Walsh,  637  ;  Barker  v.  Roe,  1  Long.  & 
Town.  655  ;  Farrow  v.  Rees,  4  Beav.  18. 
(V)  See  Lord  Dursley  v.  Fitzhardinge, 
6  Ves.  jun.  251. 


(I)  But  note,  the  point  was  not  settled,  and  it  does  not  seem,  quite  clear  what 
determination  it  would  receive  ;  as  retaining  such  a  bill  is  evidently  granting  re- 
lief against  a  purchaser. 


SECTION  II. 


OF    THE    EFFECT    OF    NOTICE. 


1.  Notice  binds  a  purchaser. 

2.  Trustees  joining  in  a  recovery. 

3.  Purchaser  with  notice  bound  by  parol 

agreement  for  a  lease. 

4.  So  by  an  agreement  as  to  a  jtulgment. 

5.  Purchaser  luliose  consent  is  necessary 

to  validity  of  a  lease,  not  bound  by 
notice. 

6.  Doe  V.  Luffkin. 

7.  Observations  on  it. 

8.  Purchaser  bound  by  void  estate  where 

he  buys  subject  to  it. 

9.  So  he  cannot  impeach  annuity. 

10.  Vendor  may  set  aside  leases  for  fraud 
after  sale  of  fee :  Maguire  v.  Arm- 
strong. 

12.  Muskerry  v.  Chinnery  ;  qu. 

14.  Lease  under  power  at  inadequate  rent 
apparent :  sale  of  reversion  void- 
able. 
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15.  Purchase   under   decree   obtained  by 

fraud. 

16.  Purchaser  making  good  a  defective 

title  :  acceptance  of  release  of  right 
no  acknowledgment. 

17.  Notice   before  2^<iy^>^ent  or  execution 

of  conveyance  s%ifficient. 

19.  Notice  at  time  of  procuring  an  estate 

to  protect,  inoperative. 

20.  Purchaser   without   notice   safe   al- 

though seller  to  him  bought  with 
notice. 

21.  And  purchaser  may  buy  with  notice 

of  a  purchaser  loho  bought  without. 

22.  Trustee    selling    and  re-purchasing, 

how  far  bound. 

23.  Notice   of   voliC7itary    settlement   not 

binding. 

24.  Effect  of  express  notice  under  substi- 

tution for  Recoveries  Act. 
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1.  Thus  have  we  seen  how  pecuHarly  a  bona  fide  purchaser 
without  notice  is  favored  and  protected  by  equity.  But  if  a  pur- 
chaser *have  notice  of  any  claim,  or  incumbrance,  his  conscience  is 
affected  ;  and  a  court  of  equity  will  then  not  only  refuse  to  inter- 
fere in  his  favor,  but  will  assist  the  claimant  or  incumbrancer  in 
establishing  his  claims  against  him  ;  his  having  given  a  considera- 
tion will  not  avail  him ;  for,  as  Lord  Hardwicke  observes,  he 
throws  away  his  money  voluntarily,  and  of  his  own  free  will  (a)  (1). 
And  it  may  be  laid  down  as  a  general  rule,  that  a  purchaser  with 
notice  is  in  equity  bound  to  the  same  extent,  and  in  the  same 
manner,[as  the  person  was  of  whom  he  purchased  (h)  (2).  Thus,  sup- 
pose trustees  for  preserving  contingent  remainders  to  join  in  de- 
stroying them  (I),  and  to  convey  the  estate  to  a  purchaser,  if  the 
purchaser  buy  for  a  valuable  consideration,  and  without  notice 
he  cannot  be  affected.  But  if  he  buy  with  notice  of  the  trust 
although  for  a  valuable  consideration,  he*?nust  convey  the  estate 
to  the  uses  of  the  settlement  (c).  And  a  purchaser  with  notice 
of  a  prior  sale,  of  course  cannot  avail  himself  of  the  legal  title 
of  a  prior  mortgagee  whom  he  has  paid  off,  to  defeat  the  prior 
purchaser  (d). 

2.  But    we    may    here    observe,    that  it  is  at  last  settled,   that 
trustees  joining  in  a  recovery  after   the  first  tenant  in  tail  is  of  ao-e 
is  not  a  breach  of  trust,  and  therefore  a  purchaser   may   safely   buy 

(a)  See  3  Atk.  238  ;  Fitz.  T.  Subpcc-  Lord  Verney  v.  Carding,  1  Scho.  &  Lef. 

na,  pi.  2.  34:5,  cited;  Crofton  v.  Ormsby,  2  Scho. 

ip)   Winged  v.  Lefebury,   1  Eq.  Ca.  &  Lef.   583  ;  Dunbar  v.  Tredennick,  2 

Abr.  32,  pi.  43  ;  Jackson's  case.  Lane,  Ball  &  Beat.  304. 

60;  Gore  «.  Wiglesworth,   cited  ibid.;  (c)  Mansellv.  Mansell,  2P.  Wms.  678. 

Earl  Brook  v.   Bulkeley,  2  Ves.   498  ;  \d)  Scott   v.  Dunbar,    1    Moll.   442  * 

Taylor  v.    Stibbert,    2   Ves.  jun.    437  ;  Field  v.  Boland,  1  Dru.  &  Walsh',  37,"  ' 


(I)  Contingent  remainders  are  now  preserved  from  destruction  by  the  8  &  9 
Vict.  c.  106,  s.  8  ;  and  see  7  &  8  Vict.  c.  76,  s.  8  ;  siqjra,  ch.  11,  s.  6. 

(1)  See  Murray  v.  Finster,  2  John.  Ch.  155,  157. 

(2)  Ante,  984,  in  note ;  Champion  v.  Brown,  6  John.  Ch.  398,  403  ;  Frost  v. 
Beekman,  1  John.  Ch.  288,  301  ;  Murray  v.  Ballou,  1  John.  Ch.  556  ;  Shepherd 
V.  M'Evers,  4  John.  Ch.  136  ;  Simon  v.  Gibson,  1  Yeates,  291 ;  Davison  ».  Waite  2 
Muuf.  557  ;  1  Story  Eq.  Jur.  §396  ;  2  ib.  §789  ;  Smith  v.  Daniel,  2  M'Cord,  Ch. 
149;  Cox  ».  Osburn,  1  A.  K.  Marsh.  311 ;  Edwards  «.  Morris,  2  A.  K.  Marsh! 
67  ;  Ligget  v.  Wall,  ib.  149  ;  Mercer  v.  Blain,  Litt.  Scl.  Cas.  412  ;  Wardswortli 
V.  Wendell,  5  John.  Ch.  229  ;  Breedlove  v.  Stump,  3  Yerger,  257  ;  Massev  v. 
M'llwain,  2  Hill  Ch.  426  ;  1  Story  Eq.  Jur.  §395.  A  purchaser  of  mortgaged 
premises,  who,  at  the  time  of  his  purchase,  has  either  actual  notice  of  the  mort- 
gage, or  constructive  notice  thereof  by  means  of  the  registry,  is  bound  by  a 
previous  acknowledgment  of  the  person  under  whom  he  claims,  of  the  existence 
of  the  indebtedness,  within  twenty   years.     Heyer  v.  Pruyn,  7  Paige,  465. 
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under  the  title  acquired  by  the  recovery  (e).  This  point  cannot 
arise  upon  new  titles,  for,  as  we  have  seen,  fines  and  recoveries  are 
abolished,  and  the  protector  of  a  settlement  cannot  commit  a 
breach  of  trust  in  joining  with  the  tenant  in  tail  in  barring  the 
remainders  {/)• 

3.  A  purchaser  will  be  bound,  even  at  law,  by  a  parol  agree- 
ment for  a  lease  not  within  the  statute  of  frauds,  the  granting  of 
which  constituted  part  of  the  co.isideration,  although  it  be  not 
mentioned  in  the  agreement  for  purchase,  and  the  rent  be  not 
fixed  (g). 

4.  And  a  judgment  against  the  seller  made  a  security  to  perform 
*an  agreement  beyond  the  penalty  with  interest,  of  which  agree- 
ment the  purchaser  has  notice,  will  bind  him  at  law,  so  that  he 
cannot  require  satisfaction  to  be  entered  up  on  payment  of  the 
amount  of  the  judgment  with  interest  (h). 

5.  But  although  the  consent  of  a  person  is  essential  to  the 
validity  of  a  lease  agreed  to  be  granted,  and  he  himself  purchases 
the  inheritance  with  full  notice,  yet  he  will  not  be  bound  by  the 
agreement. 

6.  This  was  decided  in  a  case,  where  a  copyholder  granted  a 
lease  to  one  Luffkin  for  a  year,  and  so  from  year  to  year,  if  the 
lord  would  give  a  license.  The  lord  of  the  manor  purchased  the 
reversion  himself,  and  took  a  surrender  in  the  name  of  a  trustee. 
The  terms  of  the  demise  were  correctly  stated  in  the  abstract  of 
the  title  ;  the  agreement  contained  an  exception  of  all  subsisting 
leases  (if  any  there  were),  and  in  a  deed  from  the  vendor  to  the 
purchaser's  trustee,  there  was  an  exception  in  the  covenant  against 
incumbrances  "  of  the  several  and  respective  subsisting  lease  or 
leases,  or  agreements  for  leases,  under  which  the  present  tenants 
now  hold  the  premises."  After  the  purchase,  the  lord  gave  notice 
to  his  trustee,  that  he  would  not  grant  any  license  to  any  copy- 
holder of  his  manor  to  demise.  The  trustee  then  gave  notice  to 
LufFkin  to  quit,  and  brought  an  ejectment,  in  which  he  recovered, 
the  Court  of  King's  Bench  being  of  opinion  that  the  lease  did  not 
operate  as  a  lease  for  a  continuing  term  (i).  Then  LufFkin  filed  a 
bill  against  the  trustee  and  the  lord  for  a  specific  performance,  on 
the  ground  of  the  lord  having  notice  of  the  lease,  and  of  its  being 

(e)  Biscoe  v.  Perkins,  1  Ves.  &  Bea.  (ff)  Denn  v,  Cartright,  4  East,  29. 

485  ;  Biscoe  v.  Wilks,  3  Mer.  456 ;  see  (A)  Crofts  v.  Wilkinson,  4  Ad.  &  Ell. 

p.  509,  supra.  N.  S.  74. 

(/)  3  &  4  Will.  4,  c.   74  ;  sttpra,  p.  («)  Doe  v.  Luffkin,  4  East,  221. 
585. 
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excepted  in  the  contract,  &;c.  A  case  was  directed  to  the  Court  of 
Common  Pleas,  who  held,  first,  that  the  lease  was  not  a  lease  for  a 
continuing  terra  ;  and  secondly,  that  the  tenant  had  no  remedy  on 
the  covenant  in  the  lease  for  quiet  enjoyment  Q).  The  cause  then 
came  on  upon  the  equity  reserved,  and  was  fully  argued  by 
Romilly  for  the  plaintiff,  and  by  Hollist  and  Bosanquet  for  the 
defendants.  And  Lord  Eldon,  after  taking  a  day  to  consider, 
pronounced  judgment  shortly,  that  there  was  not  equity  sufficient 
to  support  the  bill  (k). 

7.  This  decision  demands  particular  attention.  It  seems  founded 
on  great  principles  of  equity,  although  the  purchaser  had  volun- 
tarily placed  himself  in  a  situation  in  which  it  was  his  interest  to 
refuse  his  consent,  without  which  the  lease  could  not  be  sustained. 
We  cannot  fail  to  distinguish  this  case  from  that  where  a  man, 
*having  a  partial  interest  in  an  estate,  agrees  to  grant  a  lease  which 
his  interest  does  not  enable  him  to  grant ;  and  then  joins  with  the 
remainder-man  in  selling  the  estate  to  a  purchaser,  with  full  notice 
of  the  agreement  (/).  There  equity  holds  the  purchaser  bound  by 
the  agreement  (m).  The  vendor  was  bound  to  grant  the  lease,  or 
to  answer  in  damages  for  non-performance  of  the  agreement ;  and 
as  the  purchaser  had  notice  of  the  contract,  and  takes  an  estate 
which  enables  him  to  perform  it,  he  is  compelled  to  do  so,  in  order 
to  exonerate  the  vendor  from  an  action  for  breach  of  the  contract. 
And  on  this  ground  it  should  seem,  that  if  in  the  case  of  Luff  kin 
V.  Nunn,  LufFkin  could  have  recovered  on  the  covenant  for  quiet 
enjoyment,  the  lord  would  have  been  compelled  to  perform  the 
agreement.  If  this  had  not  been  Lord  Eldon's  opinion,  he  would 
not  have  asked  the  Court  of  Common  Pleas,  whether  Luffkin 
could  recover  on  the  covenant  for  quiet  enjoyment  in  case  he  were 
evicted  (/i).  Lord  Redesdale  found  fault  with  one  point  in  the 
case-  of  Taylor  v.  Stibbert,  viz.  he  thought  the  purchaser  had  a 
right  to  say,  that  having  purchased  from  the  son  as  well  as  the 
father,  and  the  covenant  not  being  binding  on  the  son's  estate,  he 
should  not  be  bound  further  than  as  he  purchased  an  estate  which 
was  bound,  and  therefore  that  notice,  or  no  notice,  was  of  no  con- 

(i)  1  New  Rep.  163.  Wals.  596  ;  3  Ir.  Eq.  Rep.  11,  referring 

{k)  Ch.    loth  July    1805.     S.   C.    11  to   the    9th   edition   of    this   work,   in 

Ves.  jun.  170.  which  the  passage  was,  "  There  ecjuity 

{I)  Taylor  v.  Stibbert,   2   Ves.   Jun.  rightly  holds   the  purchaser  bound  by 

437  [Sumner's  ed.  notes]  ;  Llo.  &  Goo.  the  agreement."     See  2  Sugd.  on  Pow- 

t.  Sugd.  218  ;  2  Sugd.  on  Powers,  367  ;  ers,  367. 
see  1  Hay.  &  Jon.  83.  (»)  Steele  ij.  Mitchell,  2 Dru.  &  Wals. 

(m)  See  Steele  v.  Mitchell,  2  Dru.  &  596. 
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sequence  to  him  (o).  The  doctrine,  however,  can  only  apply  to 
cases  where  the  purchaser  ought  to  indemnify  the  seller  against 
the  agreement. 

8.  Where  a  purchaser  buys  a  reversion  expectant  upon  a  par- 
ticular estate,  as,  subject  to  the  life-estate  of  /.  ^S*.,  although  it  turn 
out  that  no  such  estate  is  in  existence,  yet  /.  iS.  will  be  decreed  to 
hold  the  estate  during  his  life,  against  the  purchaser  (p). 

9.  So  where  a  man  granted  an  annuity  which  was  clearly  void- 
able, and  afterwards  sold  the  estate,  the  purchaser  was  not,  allowed 
to  impeach  the  annuity  (q). 

10.  There  was  a  case  decided  in  Ireland,  where  the  purchaser 
set  aside  the  leases  subsisting  at  the  time  of  the  sale,  and  he  was 
decreed  to  be  a  trustee  for  the  vendor  (r).  And  it  was  treated  as 
*clear,  that  if  an  estate  be  sold  subject  to  existing  leases,  and  the 
vendor  discover  that  the  leases  he  had  granted  were  obtained  from 
him  by  fraud,  he  would  be  entitled  to  set  them  aside,  and  to  hold 
the  estate  during  the  continuance  of  such  leases,  paying  the  rents 
to  the  purchasers  thereby  reserved,  and  performing  the  covenants 
in  the  leases  (s).  And  upon  this  principle,  where  a  devisee  in  fee, 
subject  to  an  executory  devise  over  in  fee,  suffered  a  recovery,  and 
sold  the  estate,  and  received  all  the  money,  and  he  and  the  devisee 
over  joined  in  the  conveyance  (which  of  course  operated  as  a 
release  of  the  executory  interest),  subject  to  leases  granted  by  the 
first  devisee,  it  was  decided  that  the  devisee  over  (the  event  having 
happened  upon  which  it  was  to  arise)  was  enabled  to  impeach  the 
leases  for  his  own  benefit,  securing  to  the  purchaser  the  rents  and 
the  benefits  of  the  agreements  (t). 

11.  But  all  these  points  are  of  great  importance,  and  will  require, 
it  is  apprehended,  much  further  consideration  before  they  can  be 
adopted  as  binding  rules. 

12.  In  Muskerry  v.  Chinnery  (u),  the  Court  observed  that  Lord 
Manners,  in  the  above-mentioned  case,  said  that  there  was  a  case 
where  the  purchaser  broke  the  leases  subsisting  at  the  time  of  the 
sale,  and  he  was  decreed  to  be  a  trustee  for  the  vendor.  The 
Chancellor  said  he    did   not   know   where   that  case  was,    he  never 

.  (o)  See  2  Scho.  &  Lef.  599  ;  2  Sugd.         (»•)  2  Ball  &  Beat.  548. 
Pow.  367  ;  and  see  2  Dru.  &  War.  304.         (s)  2  Ball  &  Beat.  547. 

(j9)  Walton  v.  Stanford,  2  Vern.  279.         (;;)  Maguire  v.  Armstrong,   2  Ball   & 

See  Doe  v.  Archer,  1  Bos.  &  Pull.  531.  Beat.  538  ;  see  Blakeney   v.   Bagott,   3 

(q)  Per  Hart,  L.   C.   1  Moll.  453;  it  Bligh,  N.   S.   248;  Dowell  v.  Drew,  1 

must  be  understood  that  the  purchaser  You.  &  Coll.  C.  C.  345. 
bought  subject   to   the   annuity  ;    see         («/-)  Llo.  &  Goo.  t.  Sudg.  217. 
Dowell  V.  Drew,  I  You.  &   Coll.  C.  C. 
345. 
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met  with  such  a  case  :  he  should  be  of  opinion,  but  for  the  autho- 
rity of  this  case,  that  there  was  no  such  equity.  In  the  case  before 
Lord  Manners,  the  devisee  over  having  joined  in  the  conveyance, 
the  fee  passed  against  the  executory  devise  over,  at  least  in  equity, 
and  if,  as  might  be  held,  at  law  also,  there  was  no  ground  for 
bringing  an  ejectment.  Now,  as  to  the  equity,  if  I  buy  an  estate 
subject  to  an  existing  lease,  and  the  estate  is  conveyed  to  me  sub- 
ject to  that  lease,  suppose  I  see  on  the  face  of  the  lease  that  the 
tenant  has  given  a  considerable  fine,  and  therefore  I  consider  the 
rent  to  be  amply  secured  (for  the  greater  the  price  given  for  the 
lease  the  better  secured  is  the  rent,  and  the  greater  is  the  induce- 
ment to  the  purchaser),  and  I  approve  of  the  man  himself  as  a 
solvent  tenant,  am  I  to  be  told,  as  a  purchaser,  that  the  seller  is 
to  interfere  with  my  property,  and  say  to  me,  "  You  may  be  content ; 
if  I  set  aside  the  lease,  it  cannot  affect  you  ;"  I  should  answer,  '•  I 
have  the  benefit  of  a  solvent  tenant,  and  I  desire  the  lease  may 
remain  undisturbed."  How  is  the  seller  to  set  aside  the  lease  ? 
What  becomes  of  the  covenants  in  the  original  lease  ?  Suppose  a 
*covenant  against  alienation,  what  is  to  become  of  it?  Is  he  him- 
self to  be  the  lessee  ?  The  covenant  of  the  seller  may  not  be 
worth  anything,  and  the  value  of  the  property  may  depend,  as  in 
the  case  of  a  brewery,  upon  the  capital  and  skill  of  the  individual 
tenant.  The  Chancellor  said  he  could  not  understand  the  equity  in 
the  absence  of  fraud.  The  seller  shoi^ld  impeach  the  lease,  if  he 
mean  to  do  so,  before  the  sale.  After  the  conveyance  is  executed, 
the  seller  ought  not  to  be  permitted  to  affect  the  relation  between 
the  tenant  and  his  new  landlord.  Many  cases  might  occur  in  which 
a  man  would  not  attempt  to  impeach  the  lease  whilst  he  was 
owner  of  the  estate,  and  yet  would  promptly  do  so  if  he  were 
allowed,  after  he  had  sold  the  estate  to  another.  The  very  litiga- 
tion might  unsettle  and  ruin  the  tenant,  and  yet  after  all  prove 
unsuccessful.  He  thought  there  was  no  equity  in  a  person  so 
circumstanced  to  file  a  bill  against  the  lessee,  unless  he  can  im- 
peach both  the  sale  and  the  lease. 

13.  But  upon  a  rehearing,  L3rd  Chancellor  Plunket  observed, 
that  the  question  was  simply  this :  If  A,  having  made  leases 
which  are  impeachable,  sells  subject  to  those  leases,  has  he  a  right 
to  impeach  them  ?  He  treated  Maguire  v.  Armstrong  as  an  autho- 
rity ;  and  it  seemed,  he  said,  founded  on  the  clearest  principles  of 
com. nan  sense.  Tne  purchaser  subject  to  leases,  does  not  bargain 
for  or  gain  tlie  right   to  meddle    with    them.     The  vendor  does  not 

[*1035] 


|6S2  HOW    TAR    NOTICE 

part  with  his  right  to  set  them  aside  (1).  The  lessee  is  no  party 
to  the  contract,  nor  does  he  give  any  consideration  for  gaining  an 
indefeasible  title  to  that  to  which  before  he  had  not  a  valid  title. 
But  the  purchaser  is  entitled  to  be  secured  in  his  rents  by  proper 
covenants  in  any  new  leases  to  be  made.  The  purchaser  cannot 
withhold  from  the  seller  the  use  of  his  name  to  recover  his  rights 
as  against  persons  who  have  taken  invalid  leases.  He  was  a  trustee 
to  this  extent  for  the  person  who  had  the  best  right  under  the  title 
under  which  he  purchased  (v). 

14.  But  where  a  lease  is  granted  under  a  power  by  a  tenant  for 
life  at  an  inadequate  rent,  and  the  inadequacy  is  apparent,  and 
then  the  estate  is  sold  under  a  power  of  sale  in  the  settlement  at  a 
price  in  proportion  to  the  rent  reserved,  the  remainder-man  may,  it 
is  said,  set  aside  not  only  the  lease  but  the  sale  (w). 

15.  Although  whilst  fines  operated  a  purchaser  with  notice  had, 
*to  strei^gthen  his  estate,  levied  a  fine,  and  five  years  had  passed 
without  a  claim,  yet  the  fine  and  non-claim  would  have  been  inop- 
erative ;  for  as  he  purchased  with  notice,  notwithstanding  any 
consideration  paid  by  him  he  was  but  a  trustee,  and  so  the  estate 
not  being  displaced,  the  fine  could  not  bar  (x) ;  so,  although  a 
man  purchase  under  a  decree  in  equity,  yet,  if  the  decree  was 
obtained  by  fraud,  he  cannot  protect  himself  (?/). 

16.  But  where  it  was  a  mere  legal  title,  and  a  man  had  pur- 
chased an  estate  which  he  saw  himself  had  a  defect  upon  the  face 
of  the  deeds,  yet  the  fine  would  have  been  a  bar,  and  not  affect 
him  with  notice,  so  as  to  make  him  a  trustee  foi*  the  person  who 
had  the  right,  because  this  would  be  carrying  it  inuch  too  far,  for 
the  defect  upon  the  face  of  the  deeds  was  often  the  occasion  of  the 
fine  being  levied.  This  was  laid  down  by  Lord  Hardwicke  (2;). 
And  it  was  resolved  in  Fermor's  case  (a),  that  if  A  purchases  land 
of  B,  and  afterwards  perceiving  that  B  had  but  defeasible  title, 
and  that  C  had  a  right  to  it,  A  (II)  levies  a  fine  with  proclamations 
to  a  stranger,  or  takes  a  fine  from  another  with  proclamations,  with 
the  intent  to  bar  the  right  of  C  ;   this  fine,  so  levied  by  consent, 

(v)  Llo.  &  Goo.   t.  Plunk.  195,  202,  (y)  Kennedy  v.  Daly,  1  Scho.  &  Lef. 

203  ;  7  Cla.  &  Fin.  1.  355  ;  Giffard  v.  Hort.   ib.  386 ;  BeU  v. 

(w)  Llo.  &  Goo.  t.  Sugd.  218,  219  ;  2  Bell,  Llo.  &  Goo.  t.  Plunkot,  44. 

Sugd.  on  Pow.  195.  {-)  2  Atk.  631  ;  and  see  ib.  390. 

(x)  1  Vern.  149  ;  2  Atk.   631 ;  Ken-  (a)  3  Rep.  79,  a. 
nedy  v.  Daly,  1  Scho.  &  Lef.  355. 
ft — 

(I)  These  are  distinct  propq^itions. 

(II)  B  is  by  mistake  inserted  in  the  report  for  A. 
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should  bind,  for  nothing  was  done  in  this  case  which  was  not 
lawful.  Fines  cannot  in  future  be  levied  ;  but  still  with  reference 
to  existing  titles,  it  is  necessary  to  know  what  the  rule  was.  The 
accepting  a  release  of  a  right  is  in  no  case  an  acknowledgment 
that  a  right  existed.  If  it  were  an  admission  of  right,  it  must 
always  be  liable  to  objections,  because  the  consideration  for  the 
release  is  always  much  less  than  the  value  of  the  thing  demanded  ; 
but  in  truth,  the  consideration  given  being  less  than  the  value  of 
the  thing  demanded,  the  transaction  amounts  to  a  denial  of  the 
right,  instead  of  an  acknowledgment  (6). 

17.  Notice,  before  actual  payment  of  all  the  money,  although 
it  be-  secured  (c),  and  the  conveyance  actually  executed  (r/),  or 
before  the  execution  of  the  conveyance,  notwithstanding  that  the 
money  be  paid  (e),  is  equivalent  to  notice  before  t[ie  contract  (I). 

*i8.  But  if  the  conveyance  be  executed,  and  the  money  paid,  a 
purchaser  will  not  be  affected  by  notice  of  an  incumbrance,  although 
a    prior    incumbrance,    intended    to     be    discharged,    is    not    paid 

off(/)- 

19.  And  notice  at  the  time  of  getting  in  a  precedent  incum- 
brance, as  a  piotection  against  mesne  charges,  is  not  material,  so 
that  he  had  not  notice  at  the  time  of  the  purchase  («•).  Indeed, 
after  a  conveyance  is  executed,  it  is  seldom  that  a  purchaser  thinks 
of  procuring  a  prior  legal  estate,  unless  he  discovers  some  incum- 
brance on  the  estate,  against  which  he  is  anxious  to  protect 
himself. 

20.  But  although  a  purchaser  has  notice  of  an  equitable  claim 
by  which  his  conscience   is  affected,  yet  a  person   purchasing  fiom 

(6)  Underwood  v.  Lord  Courtown,  2  ((/)  Jones  v.  Stanlev,  2  Eq.  Ca.  Abr. 

Scho.  &  Lef.  68.  tjSo,  pi.  9. 

(fj  Tourville    v.   Xaisli,   3  P.   Wms.  (o)  Wigg  v.  Wigg,  1  Atk.  384. 

307  ;  Story  v.  Ld.  Windsor,  2  Atk.  630  ;  (/)  Meynell  v.  Garraway,  Nek.  Cha. 

More    V.   Mayliew,    1   Cha.  Ca.   34  ;    2  lle;i.  63. 

Freem.  175,  pi.  235.  (^)  Cockes  v.  Sherman,  2  Freeni.  13  ; 

and  see  2  Yes.  574. 


(1)  Williams  v.  HoUingsworth,  1  Strobh.  Eq.  103  ;  Frost  v.  Beekman,  ]  John. 
Ch.  288,  301 ;  4  Kent  (6th  ed.)  180  ;  Boone  v.  Chiles,  10  Peters  (S.  C.)  177,  211, 
212  ;  Jewett  v.  Palmer,  7  John.  Ch.  65  ;  Gallion  v.  M'CasHn,  1  Blackf.  91 ;  .Gou- 
venieur  v.  Lynch,  2  Paige,  300;  Grimstone  r.  Carter,  3  Paige,  421  ;  Morritt  r. 
Lambert,  1  Hoff.  Ch.  Rep.  166  ;  Blair  v.  Owen,  1  Munf.  38  ;  Hoover  v.  Donally, 
3  Hen.  &  Munf.  316  ;  Wilcox  v.  Galloway,  1  Wash.  41  ;  Boswell  v.  Buchanan,"3 
Leigh,  365;  Hunter  v.  Siini-all,  5  Litt.  62;  EUs  v.  Tousley,  1  Paige,  280  ;  Sims 
V.  liichai-dson,  2  Litt.  270  ;  Wood  v.  Mann,  1  Sumner,  506. 
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him  bona  fide,  and  without  notice  of  the  right,  will  not  be  bound 
by  it  (A)(1). 

21.  So,  on  the  other  hand,  a  person  with  notice  of  an  equitable 
claim,  may  safely  purchase  of  a  person  who  bought  bona  fide,  and 
without  notice  of  it  (i)  (2)  ;  although  this  circumstance  may  influence 
the  Court  with  respect  to  costs  (Zc)  (I).  This  rule  is  consistent 
with  the  others  ;  it  is  not  in  favor  of  the  purchaser  with  notice, 
but  of  the  purchaser  without  notice.  If  a  different  rule  prevailed, 
he  misht  not  be  able  to  sell  the  estate. 

22.  But  although  a  purchaser  buying  from  a  trustee  without 
notice,  would  be  protected,  yet  the  trustee  would  still  be  bound  by 
the  trust  were  he  to  re-purchase  the  estate,  for  his  liability  did  not 
cease  by  the  sale  (/)  (3). 

(/<)  Ferrars  v.  Cherry,  3  Veni.  384  ;  Carleton,  2  Atk.  242  ;  Andrew  c.  Wrig- 

Mertins  v.  Joliffe,  Ambl.  313  ;  Lowtlier  ley,  4  Bro.  C.  C.  125. 

V.  Carleton,  MS.   Barnard.    Rep.    Cha.  {k)  Andrew  t.  Wrigley,  4  Bro.  C.  C. 

3.58 ;  Forrester,  187  ;  2  Atk.  242.     See  125. 

Pitts  V.  Edelph,  Toth.  284.  {I)  Kennedy  v.  Daly,  1   Scho.  &  Let. 

(j)  Harrison  y.  Forth,  Prec.  Cha.  51;  379;  Bony  v.   Smith,   1   Vern.    60,  84, 

1  Eq.  Ca.  Abr.  331,  pi.  6  ;  Brandling  v.  144  ;  decree  reversed  upon  circiimstan- 

Ord,  1  Atk.  571;  Sweet  i'.  Southcote,  2  ces. 
Bro.  C.  C.  66  ;  2  Dick.  671 ;  Lowther  v. 

(I)  In  Grounds  and  Rudiments  of  Law  and  Equity,  p.  275,  tit.  377,  Lord  Tal- 
bot is  erroneously  stated  to  have  held,  in  Lowther  v.  Carleton,  that  where  a  pur- 
chaser with  notice  conveys  to  another  without  notice,  the  second  sale  was  vicious, 
because  of  the  former  conveyance  being  with  notice ;  and  the  author  of  that  book 
warmly  espouses  the  doctrine. 

(1)  Truluck  V.  Peeples,  3  Kelly,  446;  Malory  v.  Stodder,  6  Alabama,  801  ; 
Curtis  V.  Lunn,  6  Munf.  42;  Lacy  v.  Wilson,  4  Munf.  313;  Lindsey  v.  Rankin, 
4  Bibb,  482  ;  Bumpus  ».  Platner,  i  John.  Ch.  213  ;  M'Nitt  u.  Logan,  Litt.  Sel. 
Cas.  69 ;  Ilagthorp  v.  Hook,  1  Gill  &  John.  273;  Demarest  v.  AVynkoop,  3  John. 
Ch.  147  ;  Coleman  y.  Cocke,  6  Rand.  618  ;  Jackson  v.  Given,  8  John.  137 ;  Coffin 
0.  Ray,  1  Metcalf,  212,  214,  215  ;  Somes  v.  Brewer,  2  Pick.  184  ;  Bean  v.  Smith,  2 
Mason,  252;  Wood  v.  Mann,  1  Sumner,  506;  Flynt  ».  Arnold,  2  Metcalf,  623, 
624 ;  Trull  (J.  Bigelow,  16  Mass.  406  ;  Glidden  v.  Hunt,  24  Pick.  225,  226;  1  Story 
Eq.  Jur.  §409,  ^10  ;  4  Kent  (6th  ed.)  179.  Though  a  second  grantee  have  no- 
tice of  a  jnior  uiu-egistered  deed  of  the  land  conveyed  to  him,  yet  his  creditors 
are  not  affected  by  his  knowledge  thereof  ;  and  if  they,  without  knowledge  of 
such  deed,  attach  the  land,  and  levy  thereon,  they  will  hold  it  against  the  first 
"rantee ;  although  thev  may  have  such  knoAvledge  before  levy  of  execution. 
Coffin  V.  Ray,  1  Metcalf,  212.  See  Trull  v.  Bigelow,  16  Mass.  406  ;  Glidden  v. 
Hunt,  26  Pick.  225,  226. 

(2)  Truluck  v.  Peeples,  3  Kelley,  446  ;  Hill  v.  Paul,  8  Miss.  479  ;  Bracken  v. 
Miller,  4  Watts  &  Serg.  102  ;  Bumpus  v.  Platner,  1  John.  Ch.  213  ;  Lacy  v. 
Wilson,  4  Munf  313  ;  Boynton  v.  Rees,  8  Pick.  329  ;  1  Story  Eq.  Jur.  §409,  §410 ; 
4  Kent  (6th  cd.)  179  ;  Boone  y.  Cliiles,  10  Peters,  177. 

(3)  A  person,  whose  title  to  land,  though  regular,  on  paper,  is  obnoxious  to 
the  objection  of  having  been  obtained  by  fraud,  cannot  shield  his  title  by  convey- 
in"  the  premises  to  a  bona  fide  purchaser,  and  afterwards  purchasing  them  back. 
Per  Wells  J.  in  Schutt  v.  Large,  6  Barbour  Sup.  Ct.  Rep.  373,  380,  S81. 
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23.  We  have  before  seen,  that  notice  of  a  voluntary  settlement 
does  not  affect  a  purchaser  under  the  statute  of  Elizabeth  (m)  (1). 

*24.  And  there  is,  as  we  have  seen,  in  the  act  for  the  abolition  of 
fines  and  recoveries,  a  provision  to  give  effect  to  a  voidable  estate, 
created  by  a  tenant  in  tail  in  favor  of  a  purchaser  for  valuable 
consideration  ;  but  the  subsequent  disposition,  which  is  to  enure 
as  a  confirmation,  is  not  to  have  that  operation  if  it  be  made  to  a 
purchaser  for  a  valuable  consideration,  who  shall  not  have  express 
notice  of  the  voidable  estate  (n). 

25.  It  still  remains  to  show  what  will  be  deemed  sufficient 
notice  to  a  purchaser  ;  but  the  importance  of  this  subject  seems  to 
demand  a  separate  chapter. 

(m)  Supra,  ch.  21,  s.  1.  [Ante  929,  (m)  Supra,  p.  602  ;  3  &  4  Will,  4,  c. 
in  note.]  74,  s.  38. 

(l)  But  see  ante,  929,  in  note. 
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SECTION  I. 

WHAT    AMOUNTS    TO    NOTICE. 


1.  Actual  or  Constructive.  ;   23, 

2.  Actual  notice  :  vague  reports.  \   24, 

4.  General  claim.  I   25, 

5.  Must  be  in  the  same  transaction.  26. 
6    Slander  of  title.  27. 

7.  Constructive  notice.  \ 

8.  Notice  to  counsel,  ^c.  is.  i  29. 

9.  So  to  country  solicitor.  I  31. 

10.  Although  purchase  under  a  decree.  \   33. 

11.  Subsequent  assent  to  purchase. 

12.  Notice  to  agent  of  intention  of  party  34. 

contrary  to  deed. 

13.  Binding,  although  counsel,    &;c.    em-  35. 

ployed  partially  only.  36. 

14.  20.  Solicitor  committing  fraud  against  37. 

Seller  apparent  on  the  deed,  and 

acting  for  purchaser,  hinds  the  lat-  39. 
ter. 

15.  Whether  party    acting  for    himself    40. 

without  knowledge  is  hound    as  if    41. 

a  solicitor  were  employed.  42. 

16.  Notice  to  eotmsel,  S^c.  must  be  in  the 

same  transaction.  43. 

17.  Unless  acts  are  connected,  or  previous  44. 

act  is  remembered. 

18.  Observation  on  the  exception.  45. 

19.  Notice  to  solicitor  of  purchaser  not 

also  solicitor  for  seller.  4  6 . 

20.  65.   Solicitor  committing  fraud  on  sel-  47. 

ler,  and  acting  for  purchaser,  the 

latter  not  bound.  48. 

21.  Public  statute  notice  :  2>rivate,  not. 

22.  Lis  pendens  notice.  40. 

[*  10391 


,    What  is  a  sufficient  lis  pendens. 

Close  p)rosccution. 

Bill  dismissed,  and  appeal  to  D.  P, 

Purchaser  pendente  lite  filing  a  bill. 

Effect  of  pendency  of  suit  on  tJie  sel- 
ler's rights. 

Decrees  not  notice. 

Unless  to  account,  or  the  like. 

Lis  jjendens,    unless   registered,   will 
not  bind  loithout  express  notice. 

Judgments,  though  docketed,  not  no- 
tice. 

Nor  deeds  registered. 

Search  notice  to  the  extent  of  it. 

Act  or  commission  of  bankruptcy  not 
notice. 

Lord    Talbot's   opinion    accordingly  : 
Collet  V.  De  Gols. 

Lord  Redesdale  contra. 

Lord  Eldon' s  opinion  :  exj>arte  Knott. 

Lord  Erskine's  contra   to  Lord   Tal- 
bot's :  ex  parte  Herbert. 

Observations  thereon. 

Commissioti  notice  tinder  6   Geo.  4,  c. 
16 ;  purchaser. 

Hithcox    v.     Sedgiviek :     commission 
notice. 

Overruled  in  Dom..  Proc. 

Purchaser  without   notice  not  bound 
by  secret  act  of  bankruptcy. 

Sufficient  ground  for  inquiry,  notice  : 

legal  estate  :  title  deeds. 
Buying  of  an  agent. 
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50.  61.  Notice  of  tenancy,  notice  of  lease, 

or  of  purchase  by  tenant, 

51.  But  notice  of  a  2}ast  tenancy  unim- 

portant. 

52.  If  tenant   is   under-lessee,  purchaser 

need  not  inquire  further. 
Lien  of  tenant  as  seller  not  binding 

where  conveyance  is  toith  a  recei2}t. 
Statement  that  a  bond  or  warrant  of 

attorney  existed,  notice  of  equitable 

mortgage. 
*55.  Purchaser  not  inquiring  for  deeds 

bound  by  a  deposit  :   Whitbread  v. 

Jordan. 

56.  Observations  on  it. 

57.  Dry  den  v.  Frost. 

58.  Notice  of  deed  misrepresented. 

59.  Purchaser  of  improper  charity  lease. 

60.  Notice  of  invalid  lease  Inoperative  at 

law. 
Notice  of  tenancy  not  notice  of  lessor's 

title. 
Want  of  possession  in  seller  not  notice 

of  adverse  title. 


61 


62 


63.  66.  Recital,  S^c.  leading  to  other  facts 

binding. 

64.  Eland  v.  Eland. 

65.  Unusual  receipt  indorsed,  notice  :  so- 

licitor committing  fraud  and  acting 
for  purchaser. 

67.  One   estate  liable   in   equity  to   clear 

another  of  incumbrances  :  notice  of 
deed  binds. 

68.  But  notice  of  contemplated  deed   not 

sufficient. 

69.  Purchaser  from  husband  under  set- 

tlement bound  by  the  %oife' s  equities. 

71.  Ambiguous  recitals,  mere  suspicion  of 

fraud  not  notice. 

72.  Term  generally  to  attend  not  notice. 

74.  Court  rolls  not  notice,  semble. 

75.  Steioard  of  manor  has  notice  of  the 

admissions. 

76.  Effect  of  notice  of  mortgage  title. 

77.  Witnessing  a  deed  not  notice. 

78.  Improper  settlement    under  articles  : 

the  latter,  how  far  binding  on  a 
purchaser. 


*1.  Notice  is  either  actual  or  constructive  (1)  ;  but  there  is  no 
difference  between  actual  and  constructive  notice  in  its  conse- 
quences (a). 

2.  Of  actual  notice  little  can  be  said.  It  requires  no  definition, 
and  it  need  only  be  remarked,  that,  to  constitute  a  binding  notice, 
it  must  be  given  by  a  person  interested  in  the  property,  and  in  the 
course  of  the   treaty   for  the    purchase   (2).      Vague   reports    from 

{a)  See  Ambl.  626. 


(1)  Griffith  V.  Griffith,  1  Hoff.  Ch.  Rep.  153  ;   1  Story  Eq.  Jur.  ^*i;J99. 

(2)  1  Story  Eq.  Jur.  §399  ;  Argenbright  v.  Campbell,"3  Hen.  &  Muiif.  144.  As 
to  the  meaning  of  actual  notice,  in  the  statutes  of  some  of  the  states,  which  iiro- 
vide  that  a  subsequent  purchaser  shall  be  altected  only  by  actual  notice  of  a  prior 
unrecorded  deed,  See  Curtis  v.  Mundy,  3  Metcalf,  405,  where  the  court  hold  that 
it  was  not  necessary  that  the  subsequent  purchaser  should  have  positive  and  certain 
knowledge  of  the  existence  of  such  prior  deed,  or  such  knowledge  as  he  Mould  ac- 
quire by  seeing  thedeed,  or  being  told  thereof  by  the  grantor.  The  notice  is  suffi- 
cient, if  it  be  such  as  men  usually  act  upon  in  tlae  ordinary  affairs  of  life.  But  it  is 
not  sufficient  to  prove  facts,  that  would  reasonably  put  the  subsequent  grantee  on 
inquiry.  He  is  not  bound  to  inquire.  Evidence  of  open  occupation,  possession 
and  cultivation  of  the  land,  and  fencing  it,  by  a  party  who  has  an  unrecorded 
deed  thereof,  is  not  sufficient  to  warrant  the  inference  that  a  third  jjerson  had 
any  notice  of  such  deed.  Pomroy  v.  Stevens,  11  Metcalf,  244  ;  Spofford  v.  Wes- 
ton, 29  Maine,  140.  But  see  Per  Whitman  Ch.  J.  in  Butler  v.  Stevens,  26  Maine, 
484,  490. 
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persons  not  interested  in  the  property,  will  not  affect  the  purchaser's 
conscience  (1)  ;  nor  will  he  be  bound  by  notice  in  a  previous  trans- 
action which  he  may  have  forgotten. 

3.  That  vague  reports  from  strangers  are  not  notice,  was  decided 
in  the  case  of  Wildgoose  v.  Weyland  (b),  where  one  man  came  to 
a  person  about  to  buy  a  house,  and  told  him  to  take  heed  how  he 
bought  it,  for  the  vendor  had  nothing  in  it,  but  upon  trust  for  A: 
and  another  person  came  to  him,  and  told  him  it  was  not  so,  for 
the  vendor  was  seised  of  the  land  absolutely.  The  information  of 
the  first  proved  correct,  yet  the  purchaser  was  held  not  to  have 
notice :  because  such  flying  reports  were  many  times  fables,  and 
not  truth  ;  and  if  it  should  be  admitted  for  a  sufficient  notice, 
then  the  inheritance  of  every  man  might  easily  be  slandered. 

4.  And  not  only  a  mere  assertion,  that  some  other  person  claims 
a  title  is  not  sufficient,  but,  perhaps,  a  general  claim  is  not  sufficient 
to  affect  a  purchaser  with  notice  of  a  deed,  of  which  he  does  not 
appear  to  have  had  knowledge  (c). 

*5.  That  the  notice  to  the  purchaser  must  be  in  the  same  trans- 
action, seems  to  have  been  settled  in  a  case  (d)  upon  the  statute  of 
.charitable  uses  (e),  the  facts  of  which  were,  that  land  given  to 
charitable  uses  was  intended  to  be  sold  by  act  of  parliament,  and 
when  the  bill  was  read  in  parliament,  it  was  declared  that  the  land 
was  chargeable  with  a  charitable  use,  and  an  offer  was  made  to 
otherwise  assure  the  charitable  use.  The  bill,  however,  did  not 
pass,  and  the  land  was  afterwards  sold  to  one  of  the  members  of 
the  House,  who  spoke  in  the  debate  on  the  bill  ;  yet  this  notice 
was  held  not  to  be  sufficient  notice,  because  it  was  not  known  to 
the  purchaser,  except  as  a  member  of  parliament. 

6.  We  have  already  seen  that  an  action  on  the  case  for  slandei" 
of  the  vendor's  title  will  not  lie  against  a  person  for  giving  notice 
of  his  claim  upon  an  estate,  to  any  person  about  to  buy  the 
estate  (/).     Nor  will    the   action  lie  against  the  attorney,  although 

(6)  Goulds.    147,  PI.   67  ;  and  Corn-  64  ;  and  the  cases  infra,  as  to  notice  to 

wallis's  ease,  Toth.  254.  an  agent.     Sec  1  Ves.  jun.  425. 

(c)  See  JoUand  v.  Stainbridge,  3  Ves.  («)  Supra,  p.  944. 

jun.   478    iSunaner's  ed.  in  note   (a)];  (_/')  Ilargrave  v.  Le   Breton,  4   Burr, 

and  see  Fry   v.   Porter,    1  Mod.    oOO  ;  2422  ;  Gibson  v.  Spurrier,  Peake's  Add. 

Butcher  v.  Stapley,  1  Vern.  3C3.  Cas.  40  ;  supra,  -p.  423. 

{d)  See  East  Greenstead's  case,  Duke, 


(1)  1  Story  Eq.  Jur.  ^^400  a;  Flagg  v.  Mann,  2  Suinncr,  491  ;  Jackson  r.  Giv- 
en, 8  John.  137,  141 ;  Currens  v.  Hart,  Hardin,  37  ;  Butler  v.  Stevens,  26  Maine, 
484. 
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he  do  not  deliver  the  precise  message  of  his  principal,   provided  it 
be  to  the  same  effect. 


7.  Constructive  notice,  in  its  nature,  is  no  more  than  evidence 
of  notice,  the  presumptions  of  which  are  so  violent,  that  the  Court 
will  not  allow  even  of  its  being  controverted  (g")(l)  ;  but  it  is  difficult 
to  say  what  will  amount  to  constructive  notice.  The  following 
rules  may,  perhaps,  assist  the  learned  reader  in  his  researches. 

8.  Notice  to  the  counsel,  attorney,  or  agent  of  the  purchaser,  is 
notice  to  him  {h)(2)  ;  for  otherwise,  as  Lord  Talbot  observed,  a  man 
who  had  a  mind    to  get   another's   estate,   might  shut  his  own  eyes, 

.    (^)  See  2-  Anstr.  438  ;  ^je>-  Eyre,  C.  B.  Madclox  v.  Macldox,  1  Ves.  61 ;  and  see 

(/«)  Newstead  v.  Searles,  1  Atk.  265;  3  Cha.  Ca.  110;  Tunstall  v.  Trappes,  3 

LeNeve  v.  Le    Neve,  3   Atk.   616;  1  Sim.  301;    Lenehan   v.  M'Cabe,  2   Ir. 

Ves.  64  ;  Erotherton  v.  Hatt,   2  Vera.  Eq.  Rep.  342. 
574 ;    Ashley  v.  Baillie,  2    Ves.    368  ; 

(1)  1  Story  Eq.  Jur.  §399  ;  Griffith  v.  Griffith,  1  HofF.  Ch.  Rep.  153 ;  Brush  v. 
Ware,  15  Peters,  (U.  S.)  93 ;  Rogers  v.  Jones,  8  N.  Hamp.  264.  Notice  to  a 
subsequent  purchaser  or  mortgagee,  of  a  prior  mortgage,  must  be  direct  and  pos- 
itive, or  implied.  A  notice  that  is  laarely  sufficient  to  put  the  party  on  inquu-y, 
is  not  enough.  Nor  is  a  suspicion  of  notice  .sxifficient.  Fort  v.  Burch,  6  Bar- 
bour Sup.  Ct.  Rep.  60;  4  Kent  (6th  ed.)  171,  172;  Tuttle  v.  Jackson,  6  Wen- 
dell, 226  ;  Jackson  v.  Van  Valkenburgh,  8  ,  Cowen,  260 ;  Jackson  v.  Given,  8 
John.  137;  Mundy  v.  Vawter,  3  Grattan,  518  ;  Doe  t'.  Reed,  4  Scammon,  117. 
Implied  notice  of  a  prior  unregistered  deed,  to  avoid  a  subsequent  deed  or  at- 
tachment, must  be  not  merely  a  probable,  but  a  necessary  and  unqiiestionable  in- 
ference from  the  facts  proved.  M'Mechan  v.  Griffing,  3  Pick.  149  ;  Pomroy  v. 
Stevens,  1 1  Metcalf,  244,  247  ;  Jolland  v.  Stambridge,  3  Sumner's  Vesey,  478, 
note  (a)  ;  Jackson  v.  Elston,  12  John.  452  ;  Dey  v.  Dunliam,  2  John.  Ch.  182 ; 
Jackson  v.  Given,  8  John.  137  ;  Jackson  v.  Sharp,  9  John.  163  ;  Jackson  v.  Bur- 
g.ott,  10  John.  457 ;  Jackson  v.  Winslow,  9  Cowmen,  13  ;  Norcross  v.  Widgery,  2 
Mass.  509  ;  Jackson  v.  Van  Valkenburgh,  8  Cowen,  260 ;  Lawrence  v.  Tucker,  7 
Greenl.  195. 

(2)  See  Jackson  v.  Sharp,  9  John.  163;  Jackson  v.  Van  Valkenburgh,  8  Cowen, 
260  ;  Lawrence  v.  Tucker,  7  Greenl.  195  ;  1  Cruise  Dig.  by  Mr.  Greenleaf,  Vol. 
2,  Tit.  15,  Ch.  5,  §47  and  in  note;  2  ib.  Vol.  4,  Tit.  32,  Ch.  29,  §21,  in  note  ;  1 
Story  Eq.  Jur.  §408  ;  ante,  8,  §23,  in  note;  Champlin  v.  Laytin,  6  Paige,  189  ; 
Dunlap's  Paley's  Agencv,  262  et  seq. ;  Griffith  v.  Griffith,  9  Paige,  315  ;  Astor 
V.  Weils,  4  Wheaton,  466,  487 ;  Jackson  v.  Sharp,  9  John.  162,  168,  169.  But 
notice  to  the  attaching  officer  is  not  deemed  notice  to  the  creditor,  even  though  it 
be  communicated  to  hun  after  the  attachment,  and  before  the  land  is  taken  in  ex- 
ecution ;  for  his  title  commenced  by  the  attachment,  and  the  officer  was  not  his 
agent.  Stairley  v.  Perley,  5  Greenl.  369  ;  Coffin  v.  Ray,  1  Metcalf,  212.  The 
rules  that  a  purchaser  is  in  equity  chargeable  with  constructive  notice  of  facts 
and  circumstances,  which  came  to  the  knowledge  of  his  attorney  or  agent  for 
the  purchase,  or  in  the  examination  of  the  title,  and  that  notice  of  a  deed  is  a 
constructive  notice  of  the  contents  thereof,  do  not  apply  to  controversies  between 
the  vendor  and  purchaser  in  relation  to  their  own  rights.  These  rules  as  to  con- 
structive notice  are  only  adopted  by  the  court  of  chancery,  for  the  protection  of 
the  prior  equitable  rights  of  third  persons,  against  subsequent  piirchasers,  who 
claim  in  hostilitv  to  such  rights.  Champlin  v.  Laytin,  6  Paige,  189  ;  S.  C.  18 
Wendell,  407. 
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and  employ  another  to  treat  for  him  who  had  notice  of  a  former 
title  ;  which  would  be  a  manifest  cheat  (i).  And  the  same  rule 
prevails,  although  the  counsel,  attorney,  or  agent  be  the  vendor  (k), 
or  be  concerned  for  both  vendor  and  purchaser  (J.)  (1). 

9.  Of  course  notice  to  a  solicitor  in  the  country  is  notice  to  a 
purchaser,  although  he  acts  in  a  cause  by  a  town  agent  (ni),  and 
notice  to  the  town  agent  of  the  purchaser's  attorney  in  the  country 
would  also  be  notice  to  the  purchaser. 

*10.  And  it  is  immaterial  that  the  purchase  13  made  under  the 
direction  of  a  court  of  equity  ;  and  infants  are  equally  bound  with 
adults  (w). 

11.  And  if  a  person,  with  notice  of  any  claim,  purchase  an  estate 
in  the  name  of  another,  without  his  consent,  yet  if  he  afterwards 
assent  to  it,  he  is  bound  by  the  notice  to  his  agent  (0).  So  a  man 
cannot  elude  the  effect  of  having  notice,  by  procuring  the  convey- 
ance to  be  made  to  a  third  person  (p)(2). 

12.  But  although,  if  a  man  purchase  an  estate  which  is  sub- 
ject to  an  equity  only,  of  which  he  or  his  agent  has  notice,  it  is 
a  fraud  ;  yet,  if  an  instrument  is  signed  by  all  parties,  the  intention 
cannot  be  interpreted,  contrary  to  such  instrument,  by  notice  to 
an  agent,  that  some  of  the  parties  had  such  intention  (5'). 

13.  Although  the  counsel,  attorney,  or  agent  be  employed  only 
in  part,  and  not  throughout  the  transaction,  the  purchaser  is 
equally  affected  by  the  notice.  This  was  doubted  in  the  case  of 
Vane  v.  Lord  Barnard  (r)  ;  but  in  the  later  case  of  Bury  v.  Bury, 
before  Lord  Hardvvicke  (s),  he  said,  "  where  an  agent  has  been  em- 
ployed for  a  person  in  part,  and  not  throughout,  yet  that  affects 
the  person  with  notice." 

14.  In  a  case  where  an  attorney  fraudulently  obtained  a  con- 
veyance  from  his  client    without    consideration,  and  without     her 

(i)  Attorney- General  v.  Gower,  2Eq.  legal  points  in  the  case. 

Ca.  Abr.  68.3,' pi.  11.     See  Ambl.  626.  (o)  Merry  v.  Abney,  1  Cha.  Ca.  38; 

(A)  Sheldon  r.  Cox,  Ambl.  624  ;  Dry-  1    Eq.   Ca."  Abr.   330;    2  Freem.   151; 

den  V.  Frost,  3  Myl.  &   Cra.   (570  ;  Ma-  Nels.  Cha.  Kep.  59  ;  Jennings  v.  Moore, 

joribanks  v.  Hovenden,  6  Ir.   Eq.    Rep.  2  Yern.  609  ;   1  Bro.  P.  C.  244. 

238.  (jj)  Coote  v.  Mammon,  o   Bro.  P.   C. 

{I)  Le  Neve  v.  Le  Neve,  3  Atk.  646.  by  Tomlins,  355. 

(m)  Norris  v.  LeNeve,  3  Atk.  26.  "  (q)  See  1  Bro.  C.  C.  351. 

(«)  Toulmin  v.  Steere,  3  Mer.    210.—  [r)   Gilb.   Eq.  Rep.   6  ;    see  2    Row. 

A  petition  for  rehearing  was  presented,  Mort.  597,  598,  4th  edit, 

■which  was  afterwards -withdrawn  under  (s)  Chan.  11th  July   1748,   MS.,  Ap- 

circumstances  not  connected  with  the  pendix,  No.  25. 

(1)  Ante,  8,    §23  in  note. 

(2)  See  Schutt  v.  Large,    6  Barbour   Sup.    Ct.  Rep.  373,  cited    ante,  1037,  in 
note. 
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being  aware  that  she  had  transferred  her  interest,  and  he  after- 
wards mortgaged  it  to  a  relation,  who  advanced  money  upon  it 
bona  fide,  and  without  actual  notice,  and  employed  no  other  soli- 
citor, and  swore  in  his  answer  that  he  acted  for  himself;  the  Court 
held  that  the  attorney  acted  in  that  character  for  his  relation  the 
mortgagee,  and  held  him  bound  by  the  notice,  which,  as  it  hap- 
pened, the  deeds  upon  the  face  of  them  would  have  imparted  to  a 
solicitor,  if  he  had  used  reasonable  diligence  (t). 

15.  Sir  John  Leach,  in  the  above  case,  held  that  if  the  pur- 
chaser or  mortgagee  had  employed  no  solicitor,  he  would  still  have 
been  bound  ;  because,  although  his  own  knowledge  would  not 
have  led  him  to  inquire,  yet  a  man  is  not  to  avoid  the  conse- 
quences of  a  want  of  due  diligence,  by  stating  that  he  has  neg- 
lected those  means  which  would  have  been  required  if  he  had 
*used  reasonable  precaution.  There  was  an  appeal,  but  upon  this 
point,  it  was  unnecessary  for  the  Court  above  to  give  any  opinion, 
as  the  solicitor  was  held  to  have  acted  in  that  character  for  the 
mortgagee.  It  was,  however,  strong  doctrine  to  hold  in  a  case 
where  the  plaintifF,  who  sought  relief  against  the  mortgagee,  had, 
by  culpable  negligence,  executed  a  conveyance  to  the  very  soli- 
citor, without  being  aware  of  the  nature  of  the  act. 

16.  The  notice  to  the  counsel,  attorney  or  agent,  must  be  in  the 
same  transaction  (1)  ;  because  he  may  very  easily  have  forgotten 
it  (m)  ;  and  if  this  were  not  the  rule  of  the  Court,  it  would  be  of 
dangerous  consequence,  as  it  would  be  an  objection  against  the 
most  able  counsel,  because  of  course  they  would  be  more  liable 
than  others  of  less  eminence  to  have  notice,  as  they  are  engaged 
in  a  great  number  of  affairs  of  this  kind  (v).  The  same  rule  of 
course  applies  to  the  purchaser  himself.  If  a  man  purchases  an 
estate  under  a  deed,  which  happens  to  relate  also  to  other  lands 
not  comprised  in  that  purchase,  and   afterwards   purciiases  the  other 

(0  Kennedy  v.  Green,  3  MyL  &  Kee.  220  I  Hine  v.  Dodd,  2  Atk.  27o  ;  Lo%v- 

699.  '  ther  v.  Carlton,  2  Atk.  242,  S.  C.  MS. ; 

(u)  Preston  v.  Tubbin,  1   Yem.  286 ;  Asliley  v.   Eaillie,  2  Ves.    368.      See   1 

Fitzgerald r.  Fauconberge,  Fitzgib.  297  ;  Ves.  435  ;  but  see  Winter  v.  Ld.  Anson, 

2  Eq.  Ca.  Abr.  682,  (D.)  n.  (b.)  ;  War-  3  Russ.  493  ;  but  see  the  dates  ;  and 

rick  V.  Warrick,  3   Atk.  291 ;  Worsley  see  Tyler  v.  Webb,  6  Beav.  oo2. 
V.  Earl  of  Scarborough,    3   Atk.  392*;         ((.■)"-'^e'- Lord  Hardwicke,  2  Atk.  242. 
Steed  V.  "NVhitaker,  Barnard.  Cha.  liep. 

(1)  1  Story  Eq.  Jur.  §408  ;  ante,  8,  §23  in  note;  Hood  v.  Fahnestock,  8  Watts, 
489  ;  Brocken  v.  Miller,  4  Watts  &Serg.  102,  111.  Though  an  attorney  of  rec- 
ord may  have  had  knowledge  of  a  prior  conveyant^e  of  land  attached  in  the  suit 
in  which  he  is  retained,  this  does  not  aft'ect  the  attachment,  it'  liis  client  had  no 
such  knowledge.     Lawrence  v.  Tucker,  7  Greenl.  195. 
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lands  to  which  an  apparent  title  is  made,  independent  of  that 
deed,  the  foimer  notice  of  the  deed  will  not  of  itself  affect  him  in 
the  second  transaction,  for  he  was  not  bound  to  carry  in  his  recol- 
lection those  parts  of  a  deed  which  had  no  relation  to  the  partic- 
ular purchase  he  was  then  about,  nor  to  take  notice  of  more  of 
the  deed  than  affected  his  then  purchase  (x)  (1). 

17.  But  where  one  transaction  is  closely  followed  by  and  con- 
nected with  another,  or  where  it  is  clear  that  a  previous  transac- 
tion was  present  to  the  mind  of  the  solicitor  when  engaged  in 
another  transaction,  there  is  no  ground  for  the  distinction,  by 
which  the  rule  that  the  notice  to  the  solicitor  is  notice  to  the 
cHent,  has  been  restricted  to  the  same  transaction  (^). 

18.  This  exception  can  rarely  apply  to  the  common  case  of  a 
counsel  or  solicitor  being  employed  by  various  clients  at  different 
periods  in  relation  to  the  same  property,  which  is  within  the  pro- 
tection  ;  but  it  does  apply  to  the  case  of  one  solicitor  being 
*employed  in  several  transactions  by  the  same  person,  and  also  by 
the  different  persons  dealing  with  him  ;  as  where  a  mortgagor 
employs  the  same  solicitor  to  raise  money  for  him  at  different 
periods  from  several  persons,  all  of  whom  employ  that  solicitor, 
who  does  not  disclose  to  the  subsequent  lenders  the  prior  mort- 
gages, yet,  they  being  present  to  his  mind,  the  several  lenders  will 
be  affected  by  his  knowledge  (^z). 

19.  The  abstract  question,  that  a  purcliaser  who  for  the  first 
time  employs  a  solicitor  (riot  being  also  the  solicitor  of  the  vendor), 
can  be  affected  with  constructive  notice  of  anything  known  to  the 
solicitor,  save  that  of  which  the  solicitor  acquires  notice  after  his 
retainer  and  during  his  employment  by  the  purchaser,  has  been 
stated  by  a  learned  Judge  to  be  one  of  great  difficulty  (a). 

20.  Sir  John  Leach  was  of  opinion,  that  where  an  attorney  had 
committed  a  fraud  in  obtaining  an  estate,  and  afterwards,  upon 
the  selling  or  mortgaging  of  it,  acted  as  the  solicitor  of  the  pur- 
chaser or  mortgagee,  the  latter  was  fixed  with  notice  of  the  fraud, 
for  his  solicitor   was  in    full  possession  of  knowledge  of  the  fraud, 

(A-)  Hamilton  r.  Eoyse,  2  Scho.  &  Let".  219;  Fuller  r.  Bennett,   2  Hare,    39-1; 

327,  per  liOvd  liedesdale ;  Mountford  v.  Majoribanks   v.    Hovenden,   6   Ir.   Eq. 

Scott,  3  Mad.  34  ;  Turn.  &  lluss.  274.  Hep.  238. 

(y)  Per  Master  of  the  Kolls,   1    Kee.         {:)  Toulmin  ».  Steers,  3  Mer.  210: 

159  ;  Lenehan  v.  M'Cabe,  2  Ir.  Eq.  Hep.  Ilargreaves  v.  JBothwell,  1  Kee.  154. 
324  ;    Nixon   v.   Hamilton,  2   Dru.    &         (a)  2  Hare,  404. 
Walsh,  364  ;  Perkins  v.  Bradlej',  1  Hare, 


(1)  See  Murray  v.  Bailou,  1  John.  Ch.  556,  574. 
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which  h(^  had  himself  couimitted,  and  the  cHent  was  as  much 
affected  by  his  solicitor's  knowledge  of  the  fraud  as  if  the  solicitor 
had  acquired  that  knowledge  from  a  third  person  (6).  But  upon 
appeal,  Lord  Brougham,  C.  considered  that  as  the  solicitor  was 
the  actor  in  the  fraud,  the  purchaser  or  mortgagee  could  not  be 
held  to  have  notice  of  the  fraud  any  more  than  the  party  upon 
whom  the  fraud  was  committed  (1). 

21.  A  public  act  of  parliament  binds  all  mankind  ;  but  a  private 
act  of  parliament  is  not,  of  itself,  notice  to  a  purchaser  (c).  And 
it  is  conceived,  that  an  act  of  parliment  of  a  private  nature,  but 
made  a  public  act  (I),  in  order  that  it  might  be  judicially  taken 
notice  of,  instead  of  being  specially  pleaded,  and  to  save  the  ex- 
pense of  an  attested  copy,  would  not  be  deemed  such  a  public  act 
as  to  be,  of  itself,  notice  to  a  purchaser  (c/), 

22.  Lis  pendens  is  of  itself  notice  to  a  purchaser  (e)  (2),  unless  it 

(6)  Kennedy  v.  Green,  d  Myl.  &  Kee.  ter,  2  P.  Wms.  482  ;  and  see  3  P.  Wms. 

699.  '  117;  Garth  v.  Ward,  2  Atk.  174;  3 
(c)  See  2  Yes.  4S0.  Barnard  Hep.  Cha.  4.50 ;  Worsley  v. 
{(i)  See  3  Bos.  &  Pull.  -578.  Earl  of  Scarborough,  3  Atk.  392  ;  Walle- 
ye) See  Toth.  45  ;  Yeavely  v.  Yeave-  er  v.  Sraalwood,  Ambl.  676  ;  5   Co.  47, 

ly,  Toth.  227  ;  3   Cha.   Rep.    25  ;  Digs  b.  ;  Hill  v.  Worsley,  Hard.  320 ;  Gold- 

V.  Boys,  Toth.  254  ;  Culpepper  v.  Ash-  son  v.    Gardiner,    i   Yern.  459,   cited ; 

ton,-2  Cha.  Ca.  116,  233  ;  Barns  v.  Can-  Bishop  of  Winchester  v.  Paine,  11  Yes. 

ning,  1  Cha.  Ca.  300;  Sorrel  v.  Carpen-  jun.  194. 

(I)  This  will  not  happen  in  future,  for  it  has  been  resolved  that  a  private  act 
shall  not  be  made  a  public  act ;  but  it  may  be  enacted,  that  the  act  shall  be  print- 
ed by  the  king's  printer,  and  that  a  printed  copy  of  it  shall  be  evidence :  but  now, 
by  8  &  9  Yict.  c.  113,  s.  3,  king's  printer's  copies  arc  made  evidence  without  any 
proof  being  given  that  such  copies  were  so  printed. 

(1)  See  ante  8,  §23,  note  (1). 

(2)  Per  Sutherland  J.  in  Jackson  v.  Andrews,  7  Wendell,  152,  156  ;  Hopkins 
T.  M'Larcn,  4  Cowen,  667 ;  Watlington  v.  Howley,  1  Ucsaus.  167,  and  note 
170;  Fonbl.  Eq.  Bk.  2,  Ch.  6,  §3,  note  (u) ;  Tongue "i'.  Morton,  6  Har.  &  John. 
21  ;  1  Story  Eq.  Jur.  §405  to  407  ;  Murray  v.  Ballon,  1  John.  Ch.  566  ;  Heatley 
V.  Finster,  2  John.  Ch.  158  ;  Murray  v.  Lylburn,  2  John.  Ch.  441 ;  Green  v.  Slay- 
ter,  4  John.  Ch.  38  ;  Zeiter  v.  Bowman,  6  Barbour  Sup.  Ct.  Kep.  133  ;  Moragiie 
V.  Le  lioy  Du  Cercveil,  4  Desaus.  256  ;  Owings  v.  Meyers,  3  Bibb,  279  ;  Stuy- 
vesant «;.  Hall,  2  Barbour  Ch.  Kep.  151;  Chaudron  t'.  Magee,  8  Alabama,  570; 
Green  v.  White,  7  Blackf.  242 ;  Copenheaver  v.  Huffiiker,  6  B.  Munroe,  18.  Al- 
though the  maxim  is,  Pendente  lite  nil  innovetur,  that  maxim  is  not  to  be  under- 
stood, as  warranting  the  conclusion,  that  the  conveyance  so  made  is  absolutely  null 
and  void,  at  all  times  and  for  aU  purpose.^.  The  true  interpretation  of  the  niaxim 
is,  that  the  conveyance  does  not  vary  the  rights  of  the  parties  in  that  suit ;  and 
they  are  not  bound  to  take  notice  of  the  title  acquired  under  it ;  but  with  regard 
to  them,  the  title  is  to  be  taken,  as  if  it  had  never  existed.  2  Story  Eq.  Jur. 
§908  ;  Murray  y.  Lylburn,  2  John.  Ch.  444,  445.  In  Hopkins  v.  M'Laren,  4  Cow- 
en,  678,  679,  it  was  said  by  Senator  Coldcn,  that  "the  doctrine  of  lis  pendens  ap- 
plies only  where  a  third  person  attempts  to  intrude  into  a  controversy,  by  acquir- 
ing an  interest  in  the  matter  in  litigation,  pending  the  suit."  He  quotes,  in  sup- 
port of  this,  the  rule  as  laid  down  by  Mr.  Chancellor  Kent  in  ]SIurray  v.  Lylburn, 
and  adds  : — "  The  re^ison  of  the  rule  is,  that  if  a  trausibr  o:  interest,  penduig  a 
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*be  collusive,  in  which  case  it  will  not  bind  him  (/"),  but  it  is 
not  of  itself  notice  for  the  purpose  of  postponing  a  registered 
deed  (^g). 

23.  A  suhpcena  served,  is  not,  however,  a  sufficient  lis  -pendens 
unless  a  bill  be  filed  (A)  :  but  when  the  bill  is  filed,  the  lis  pendens 
begins  from  the  service  o^  \he  subpoena  (I).  And  the  question  must 
relate  to  the  estate,  and  not  merely  to  money  secured  upon  it  (?') ; 
a  general  bill  for  an  account  of  a  personal  estate,  or  of  real  and 
personal,  both  consisting  of  various  parts,  does  not  create  such  a 
lis  pendens  as  will  affect  a  purchaser  from  a  devisee  ;  but  in  the 
case  of  a  bill  charging  a  particular  estate  with  a  particular  trust, 
it  is  otherwise  (Jc)  (2) :  and  a  bill  to  perpetuate  the  testimony  of  wit 
nesses  and  to  establish  a  will,  is  a  sufficient  lis  pendens  (Z). 

(/)  2  Cha.  Ca.  116,  223.  3  Atk.  392. 

(,<;)  19  Yes.  jun.  439  ;  seejaosf",  pi.  33.         (k)  Walker    v.    Flamstead,   2    Lord 

(A)  Anon.  1  Vern.  318.  Keny.  2d  part,  57. 

(^■)  Worsley  v.  Earl  of  Scarborough,         [I)  Garth  i\  Ward,  2  Atk.  171. 

suit,  were  to  be  allowed  to  affect  the  proceedings,  there  would  be  no  end  to  litiga- 
tion ;  for  as  soon  as  anew  party  was  broiight  in,  he  might  transfer  to  another,  and 
render  it  necessary  to  bring  that  other  before  the  court ;  so  that  a  suit  might  be 
interminable.  But  tliis  reason  has  no  application  to  a  third  person,  whose  interest 
subsisted  before  the  suit  was  commenced,  and  who  might  have  been  made  an 
original  party."  In  Parks  w.  Jackson,  11  Wendell,  442,  the  rule  was  held,  by 
the  Court  of  Errors  in  New  York,  not  to  apply  to  a  case,  where  a  purchaser  has 
entered  into  articles  of  agreement  for  the  purchase  of  an  estate,  by  which  arti- 
cles he  had  the  right  to  take  possession,  and  under  which  he  did  take  possession, 
and  make  improvements  upon  the  i^remises,  prior  to  the  commencement  of  a 
suit  by  a  third  person  to  recover  the  same,  of  the  vendor,  although  the  money 
was  paid  and  the  deed  of  the  premises  executed  durmg  the  pendency  of  such 
suit.  Mr.  Senator  Seward,  in  the  above  case,  said  that  he  had  not  found,  nor 
had  there  been  shown  to  the  court  a  single  case,  in  which  the  ride  lis  pendens 
has  been  applied  to  a  person  who  purchases  by  contract,  and  enters  into  posses- 
sion, and  intact  performs  his  contract  before  suit  commenced,  and  iheix pendente  lite, 
withoiit  actual  notice,  fulfils  his  contract  and  takes  a  deed  for  the  land.  Mr. 
Chancellor  Walworth  dissented  from  the  above  decision.  See  Jackson  v.  An- 
drews, 7  Wendell,  152,  in  which  it  was  held  that  a  purchase  of  land,  pending  a 
suit  concerning  it,  is  champerty,  and  the  conveyance  is  absolutely  void,  even 
where  the  purchase  is  bona  fide.  See  also  Hopkins  v.  M'Laren,  4  Cowen,  667  ; 
Tuttle  V.  Jackson,  6  Wendell,  213  ;  Ilampson  v.  Edelen,  2  Harr.  &  John.  64 ; 
Butts  V.  Chinn,  4  J.  J.  Marsh.  641.  Where  a  i^erson,  holding  an  unrecorded 
deed  of  land  at  the  time  a  suit  in  chancery,  to  which  he  is  not  a  party,  is 
commenced,  respecting  the  title  to  the  same  land,  puts  his  deed  on  record,  while 
the  suit  is  pending,  the  doctrine,  that  an  interest  acqtiired  during  the  pendency 
of  a  suit  is  a  nullity  as  against  the  plaintiff,  has  no  application  to  his  case.  Irvin 
■c.  Smith,  17  Ohio,  226.  The  principle  of  lis  jiendens  is,  that  the  specific  property 
must  be  so  pointed  out  by  the  proceedings  as  to  warn  the  whole  world  that  they 
meddle  with  it  at  their  peril.  Le\\is  v.  Mew,  1  Strobh.  Eq.  180.  See  Green  c. 
Slayter,  4  John.  Ch.  38  ;  Edmonds  i'.  CrenshaAv,  1  M'Cord  Ch.  264  ;  S.  C.  Har- 
per Eq.  224.  This  doctrine  is  said  not  to  rest  upon  the  presumption  of  notice, 
but  upon  reasons  of  public  policy.     Kewman  t.  Chapman,  2  llandolj)!!,  93. 

(1)  Murray  v.  Ballon,  1  John.  Ch.  566  ;  Chaudron  v.  Magee,  8  Alabama,  570  ; 
Miller  i\  Kershaw,  1  Bailey  Eq.  479  ;  Boynton  v.  Kawson,  1  Clarke,  584  ;  Lyle 
V.  Bradford,  7  Monroe,  116.  ' 

(2)  Ante,  1044,  in  note. 
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•24.  To  affect  a  purchaser,  it  has  been  said  that  there  ought  to 
be  a  close  and  continued  prosecution  of  the  lis  pendens  (m)  (1),  and 
this  is  required  by  Lord  Bacon's  rule.  In  a  late  case  (n)  the 
Master  of  the  Rolls  cited  the  following  passage  from  Lord  Not- 
tingham's prolegomena  of  equity  :  "  The  Lord  Bacon,  in  his  12th 
rule,  seems  to  direct,  that  if  a  purchase  is  made  pendente  lite,  after 
some  long  intermission,  this  case  shall  differ  from  the  common 
case.  But  the  rule,  though  reasonable,  is  not  always  observed  ; 
for  in  Martin  v.  Stiles,  1663,  the  bill  filed  in  1640,  abated  by  death 
in  1648  :  a  bill  of  revivor  was  filed  in  1662  ;  and  the  purchase  was 
in  1651  ;  and  yet  the  purchaser  was  bound,  because  now,  by  rela- 
tion of  the  bill  of  revivor,  it  was  pendente  lite:  per  Clarendon, 
Chancellor."  This  passage  was  cited  as  an  authority,  that  a  pur- 
chaser during  the  abatement  of  the  suit  is  bound  in  like  manner 
as  if  the  suit  was  in  full  prosecution.  But  the  learned  Judge  by 
whom  it  was  quoted,  treated  this  as  a  case  of  great  difficulty, 
notwithstanding  the  authority  of  Lord  Nottingham.  Indeed,  the 
case  referred  to  seems  to  depend  too  much  on  its  own  circumstances 
and  the  times  in  which  it  occurred,  to  serve  as  a  precedent.  The 
Lord  Keeper  expressly  said,  that  the  war  and  infancy  excused  the 
laches.  Besides,  it  appears  that  the  person  who  came  in  pendente 
lite  did  not  claim  by  purchase  for  money,  but  under  the  will  of 
*the  person  against  whom  the  original  bill  was  filed  (o).  If  the 
point  should  ever  call  for  a  decision,  it  will  probably  turn  on 
the  question,  whether  the  plaintiff  was  guilty  of  laches  in  reviving 
the  suit. 

25.  Lord  Redesdale  appears  to  have  held,  that  although  a  bill 
is  dismissed,  yet  a  party,  purchasing  after  the  dismissal,  was  a  pur- 
chaser pendente  lite,  if  an  appeal  was  afterwards  brought  in  the 
House  of  Lords,  since  it  was  still  a  question  whether  the  bill  was 
rightly  dismissed,  and  the  parties  thus  having  notice,  must  take 
subject  to  all  the  legal  and  equitable  consequences  ;  but  it  was  not 
necessary  to  decide  whether  such  a  purchase  was  by  force  of  the 
supposed  lis  pendens  made  with  implied  notice  of  the  adverse 
title  (^)  (2) :  it  would  seem  to  be  carrying  the  doctrine  too  far. 

{m)  Preston  v.  Tubbiii,  1  Vern.  286.       Taml.  399. 

(m)  Bishop  of  Winchester  v.  Paine,  11         (o)  Style  v.  Martin,  1  Cha.  Ca.  150. 
Ves.  jun.  194  ;  see  Kinsman  v.  Kinsman,         \p)  1  Dow,  31. 

(1)  See  Trimble  v.  Boothby,  14  Ohio,  109  ;  Murray  v.  Ballou,  1  John.  Ch.  566; 
Heatley  v.  Finster,  2  John.  Ch.  158  ;  Shiveley  v.  Jones,  6  B.  Monroe,  274  ;  Clark- 
son  V.  Morgan,  6  B.  Monroe,  441. 

(2)  See  Clary  v.  Marshall,  4  Dana,  95  ;  Clarkson  v.  Morgan,  6  B.  Monroe,  441. 
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26.  A  purchaser  pendente  lite,  on  filing  his  supplemental  bill, 
goes  into  the  Court  yro  bono  et  malo,  and  will  be  liable  to  all  the 
costs  in  the  proceedings,  from  the  beginning  to  the  end  of  the 
suit  (§-)  ;  and  he  will  not  be  admitted  to  examine  the  justice  of  a 
former  decree,  but  will  be  bound  by  the  prior  proceedings  (r). 

27.  Relief  being  sought  against  a  bona  JiJc  purchaser  who 
bought  pendente  lite,  without  actual  notice,  is,  however,  considered 
a  hard  case  in  equity  ;  and  although  the  Court  cannot  refuse  its 
aid  against  him,  yet  the  plaintiff  is  by  no  means  a  favorite  ;  and 
therefore  if  he  make  a  slip  in  his  proceedings,  the  Court  will  not 
assist  him  to  rectify  the  mistake  (s). 

28.  The  mere  pendency  of  a  suit  will  not  prevent  the  defendant 
from  selling  the  property,  the  subject  of  the  suit,  (1)  but  the  purchase 
will,  in  no  manner,  affect  the  right  of  the  plaintiff,  except  so  far  as 
it  may  be  necessary  to  go  against  the  purchaser,  if  he  obtain  a 
transfer  of  the  Zeo-a/ estate  (^)  (2).  If,  however,  the  plaintiff  have  only 
a  defeasible  estate,  the  defendant  may  exercise  his  right  to  put  an 
end  to  it,  notwithstanding  the  pendency  of  the  suit.  Therefore,  if 
a  man  make  a  voluntary  settlement,  and  the  person  claiming  under 
it  file  a  bill  against  the  settlor,  to  have  the  trusts  performed,  yet 
the  defendant  may  defeat  the  plaintiff's  right  by  selling  the  estate 
to  a  purchaser  during  the  pendency  of  the  suit.  The  same  obser- 
vation applies  to  a  settlement  with  a  power  of  revocation.  The 
^settlor,  the  defendant,  may  revoke  the  settlement,  although  a  suit 
is  depending  for  carrying  it  into  execution  (u). 

29.  Decrees  of  the  courts  of  equity  are  not  of  themselves  notice 
to  a  purchaser  (:r)  (3). 

30.  This  was  expressly  decided  in  Worsley  v.  the  Earl  of  Scar- 

(g)  See  1    Atk.   89 ;    and  Gaskell  i-.         (<)  Metcalfe  v.  Pulvertoft,  before  the 

Durdin,  2  Ball  &  Beat.  167.  Y.  C,  lOth  August  1813.     See    1    Yes. 

(»•)   Finchy.Newnham,  2  Vern.  216  ;  &  Beam.    180;    2  Yes.   &  Beam.  200; 

see  Trevelyan  v.  "White,  1  Beav.  o8S,  as  Landon  v.  Morris,  5  Sim.  247. 
to  relief  to  one  of  the  purchasers  against         (m)  S.  C. 
co-defendants.  {x)    See  Toth.   45  ;   Prac.   Rer/.   Cha. 

{$)  Sorrell   v.  Carpenter,  2  P.  Wms.  125  ;    and  see  Sir   Thomas  Harvey    c. 

482.  Montague,  1  Yern.  57,  122. 

(1)  See  Camp  v.  Forrest,  13  Alabama,  114  ;   1  Story  Eq.  Jur.  fl06. 

(2)  See  Murray  v.  Lylburn,  2  John.  Ch.  441,  442.  The  doctrine  of  lis  2)c?idens 
does  not  apply  as  against  a  person  having  an  equity  in  lands,  who  is  not  made  a 
party  to  the  suit,  and  who,  pending  the  suit,  acquires  the  legal  title.  Trimble  v. 
Boothbv,  14  Ohio,  109;  Gibler  y.  Trimble,  14  Ohio,  323 ;  Parks  f.  Jackson,  11 
Wendell,  442. 

(3)  See  Turner  v.  Crebill,  1  Ham.  (Ohio)  374.  Biit  see  Moncll  r.  Lawrence, 
12  John.  521  ;  Watlington  v.  Howley,  1  Desaus.  170. 
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borough  (y)  ;  in  which  case  it  appears,  by  a  manuscript  note  of  the 
late  Mr.  Coxa's  to  the  case  of  Preston  v.  Tubbin,  in  his  copy  of 
Vernon,  in  Lincohi's  Inn  Library,  that  Lord  Hardwicke  held  most 
decidedly  that  decrees  were  not  notice.  He  said  there  was  no 
such  doctrine,  that  men  were  to  take  notice  of  the  decree  of  this 
Court,  though  they  were  to  take  notice  of  a  lis  pendens.  In  Sorrel 
V.  Carpenter  (r),  it  was  said  by  Lord  Chancellor  King,  that  the 
Court  will  oblige  all  to  take  notice  of  its  decrees  as  much  as  of 
judgments.  This  dictum  is  frequently  quoted  as  an  authority  to 
prove  that  the  decrees  of  equity  are  notice  to  purchasers,  but  it 
was  only  an  obiter  dictum;  and,  indeed,  judgments  are  not  of 
themselves  notice  to  a  purchaser.  At  first  sight,  the  case  of  Wort- 
ley  V.  Birkhead  (o)  seems  to  militate  against  the  doctrine,  but  on 
examination,  it  will  be  found  not  to  disturb  it ;  that  case  having 
only  settled,  that  after  a  decree,  and  directions  to  settle  the  priority 
of  the  demands,  a  puisne  incumbrancer  cannot  take  the  first  in- 
cumbrance, and  thereby  gain  a  preference  to  the  second  :  as  it 
would  lay  a  foundation  for  the  greatest  collusion  and  contrivance 
between  the  parties  to  exclude  each  other. 

3L  Decrees,  however,  which  do  not  put  an  end  to  the  suit,  as 
decrees  to  account,  are  of  themselves  notice  to  a  purchaser  (b)  ;  be- 
cause the  lites  pendentes  are  not  thereby  terminated. 

32.  In  Kinsman  v.  Kinsman  (c),  s.  testator,  who  died  in  1780, 
devised  one  estate  to  William  for  life,  remainder  to  his  son,  an 
infant,  in  tail,  and  another  estate  to  Simon  for  life,  remainder  to 
his  sons  in  tail.  By  a  decree  in  1792,  in  a  creditor's  suit,  it  was 
directed,  that  if  the  personal  estate  were  insufficient  for  the  pay- 
ment of  the  debts,  the  two  estates  should  contribute  thereto  in 
proportion  to  their  respective  value  ;  and  in  1798,  upon  further 
directions,  the  tivo  estates  were  ordered  to  be  sold.  William's 
*estate  was  sold,  but  Simon  concealed  the  title-deeds  of  the  estate 
devised  to  him,  and  consequently  it  could  not  be  sold  for  want  of 
a  title.  In  1798,  upon  a  second  set  of  further  directions,  the  debts 
were  paid  out  of  the  purchase-money  for  William's  estate,  and  the 
Master  reported  what  proportion  of  the  debts  and  costs  ought  to 
be    borne    by  Simon's   estate.       William,   who  was  a  day  laborer. 


(i/)   3   Atk.   392;  and    see  Rivers   v.  (;)  2  P.  Wms.  482. 

Steele,  Lib.   Reg.  U.    128  ;  temp.  Lord  (re)  2  Yes.  571. 

Hardwicke,  referred  to  by  Mr.  Coxe. —  (6)  Worsley  v.  Earl  of  Scarborough, 

Note,  owing  to  the  generality  of  the  3  Atk.  392 ;  JHiggins  v.  Shaw,    2   Dru. 

reference,  I  could  not  find  this  case  in  &  War.  35(3. 

the  register's  book.  (c)  1  Russ.  &  Mvl.  617. 
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took  no  further  step,  and  died  in  1825.  Simon  being  left  in  pos- 
session of  the  estate  devised  to  him,  he  and  his  son  sold  it  in  1824 
to  a  bona  fide  purchaser,  without  notice.  William's  son,  shortly 
after  his  father's  death,  filed  a  supplemental  bill,  to  make  the 
estate  sold  by  Simon  bear  its  share  of  the  burden.  The  Master  of 
the  Rolls  made  a  decree  accordingly,  stating  that  at  the  time  of 
the  sale  there  was  plainly  a  lis  'pendens,  wnich  amounted  to  an 
equitable  charge.  Upon  an  appeal  from  this  decree  by  the  pur- 
chaser from  Simon,  it  was  reversed  by  the  Lord  Chancellor,  who 
held  that  there  was  not  such  a  litis  pendentia  at  the  time  when  the 
purchase  was  made  as  the  purchaser  was  bound  to  take  notice  of. 

33.  But  now  no  lis  pendens  of  which  a  purchaser  has  not  express 
notice  will  bind  him,  unless  the  title  of  the  cause  with  other  par- 
ticulars be  registered  (c?). 

34.  The  docketing  of  judgments  is  not  of  itself  notice  to  a 
purchaser  (e)  ;  for,  as  Lord  Talbot  observed,  judgments  are  in- 
finite  (/). 

35.  Registration  of  deeds  is  not  of  itself  notice  to  a  purchaser 
who  was  seised  of  a  legal  estate  at  the  time  of  the  purchase. 

36.  If  a  man  search  the  register  he  will  be  deemed  to  have 
notice  (g")  ;  but  if  a  search  is  made  for  a  particular  period,  the 
purchaser  will  not  by  the  search  be  deemed  to  have  notice  of  any 
instrument  not  registered  within  that  period.  This  was  decided  in 
Hodgson  V.  Dean  (h),  where  a  mortgagee  directed  a  search  to  be 
made  by  the  deputy-registrar  for  York  from  1794,  and  the  plaintiff's 
claim  to  an  equitable  estate  arose  urtder  a  settlement  of  1755,  re- 
gistered in  that  year;  and  it  was  held  that  the  limited  search 
excluded  the  presumption  of  a  general  search,  and  that  the  mort- 
gagee was  not  bound  by  constructive  notice  of  the  registered 
deed  (1). 

(d)  Supra,  p.  1013.     As  to  Us  pendens  Cha.  Ca.  37  ;  2  Freem.  176;  vide  supra, 

in  a  foreign  country,  see  Wallace  v.  Ld.  p.  664. 

Donegal,  1  Dru.  &Walsh,  461  :  5   Cla.  (/)  2  Eq.  Ca.  Abr.  682,  D.  n.  (b.) 

&  Fin.  666.  ig)  Busliell  v.  Bushell,  1  Sch.  &  Lef. 

(e^  SneUing  v.  Squint,  2  Cha.  Ca.  47  ;  103. 

Greswold  v.  Marsham,  2  Cha.  Ca.    170,  (/«)  2  Sim.  &  Stu.  221,  affirmed  by  the 

See  Ambl.  154;  ChurchiU  v.   Grove,  1  Lord  Chancellor,  July  1825,  MS. 


(1)  In  the  United  States,  the  doctrine  has  been  differently  settled;  and  it  is 
uiul'oimly  held  that  the  registration  of  a  conveyance  duly  executed  operates  as 
constructive  notice  to  all  subsequent  purchasers,  claiming  under  the  same  grantor 
of  any  estate,  legal  or  equitable,  in  the  same  ^jroperty.  The  conveyance  must  be 
one  which  the  law  requii-es  or  authorizes  to  be  registered.  1  Storj'  Eq.  Jur.  ^403, 
§404  ;  4  Kent  (6th  ed.)  174  ;  Tilton  v.  Hunter,  29  Maine,  29,  35  ;  Eates  v.  Nor- 
cross,  14  Pick.  224,  231  ;  Moyer  v.  Wiltberger,  Geo.  Decis.  20  ;  Shultz  v.  Moore, 
IM'Lean,  520;  ante,  971,  983,  984   and   notes;  Stuyvesant   v.   Hall,  2  Bai-bour 
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*37.  Neither  an  act  of  bankruptcy  (i),  nor  a  commission  of  bank- 
ruptcy (k),  is  notice  to  a  purchaser. 

38.  Indeed,  a  decision,  that  an  act  of  bankruptcy  was  of  itself 
notice  to  a  purchaser,  would  have  operated  as  a  repeal  of  the  pro- 
visions in  the  statute  of  James,  in  favor  of  purchasers  from  bank- 
rupts. For,  as  we  have  already  seen,  a  purchaser,  with  notice  of 
the  act  of  bankruptcy,  could  not  have  taken  advantage  of  the 
statute  (/)  (I). 

39.  Upon  the  general  rule  in  equity  in  favor  of  purchasers, 
and  upon  the  ground  that  an  act  of  bankruptcy  is  not  of  itself 
notice  to  a  purchaser.  Lord  Talbot,  in  the  case  of  Collet  v.  De 
Gols  (m),  decided,  that  if  a  mortgage  of  a  legal  estate  be  made 
before  an  act  of  bankruptcy,  and  the  mortgagee  make  further 
advances  after  the  act  of  bankruptcy,  but  without  notice,  the 
assignees  cannot  compel  a  redemption  without  payment  of  all  the 
money  advanced,  that  is,  that  the  mortgagee  not  having  had 
notice,  may  make  use  of  his  prior  legal  estate  as  a  protection 
against  the  commission  of  bankruptcy.  Upon  the  same  principle, 
Lord  Mansfield  laid  it  down,  that  if  an  estate  be  purchased  with- 
out  notice    of  an    act  of  bankruptcy,  the    purchaser   may    protect 

(«■)  Wilker  v.  Bodington,  2  Vern.  599  ;  v.  Brooks,  4  Barn.  &  Aid.  523,  where 

Anon.    2  Cha.    Ca.  136;  Collet    v.  De  the  Court  was  not  aware  of  the  reversal 

Gols,  For.  65  ;  and  see  4  Burr.  2425  ex  in  D.  P.  of  Hithcox  v.  Sedgwick  ;  see  3 

parte  Knott,  11  Ves.  jun.  609  ;  but  see  MyL  &  Kee.  691. 
p.  581.  {I)  Vide  supra,  p.  947  ;  and  see  now 

(k)  Hithcox  «.  Sedgwick,  2  Vern.  156;  6  Geo.  4,  c.  16,  s.  81,  83,  85,  86  ;  sujjra, 

reversed  in  Doni.   Proc.      See   Journals  p.  948. 
of  the  House  of  Lords,  vol.  xiv.  p.  601 ;         (»;)  For.  65. 
and  see  7  East,  161.     See  also  Sowerby 

(I)  Vide  supra,  s.  3,  which  states  the  acts  of  Parliament ;  and  see  now  2  Vict. 
c.  11,  supra,  p.  951. 

Ct.  R.  151 ;  Crockett  v.  Maguire,  10  Missouri,  34 ;  Clamorgan  v.  Lane,  9  ib. 
446  ;  Schutt  I'.  Large,  6  Barbour  Sup.  Court  Hep.  373;  Spoiibrd  t\  Weston,  23 
Maine,  140,  145  ;  Shaw  v.  Poor,  6  Pick.  86 ;  Parkist  v.  Alexander,  1  John,  Ch. 
394;  Johnson  V.  Stagg,  2  John.  510  ;  Evans  v.  Jones,  1  Yeates,  172;  Heister  r. 
Fortner,  2  Bimi.  40  ;  Frost  v.  Beekman,  1  John.  Ch.  300 ;  Peters  v.  Goodrich,  9 
Conn.  146  ;  Hughes  v.  Edwards,  9  Wheaton,  489  ;  Thayer  v.  Kramer,  1  M'Cord, 
365  ;  Lasselle  v.  Barnett,  1  Blackf.  150  ;  2  Cruise  Dig.  by  Mr.  Grcenleaf,  Vol.  4, 
Tit.  32,  Ch.  29,  §20,  in  note.  The  registry  of  a  mortgage  is  notice  only  to  the 
extent  of  the  sum  specified  in  the  registry  ;  as,  where  a  mortgage  was  given  for 
three  thousand  dollars,  and  by  mistake  of  the  clerk,  was  registered  for  three  hun- 
dred dollars,  the  subsequent  bona  fide  holder  with  no  other  notice  but  the  regis- 
try, was  held  bound  only  to  the  extent  set  forth  in  the  record.  Frost  v.  Beek- 
man, 1  John.  Ch.  288.  In  most  of  the  states  the  record  operates  as  constructive 
notice  from  the  time  it  is  made,  however  long  it  may  be  after  tne  execution  and 
delivery  of  the  deed;  Irvin  r.  Smith,  17  Ohio,  226;  although  the  law  may  pro- 
scribe a  particular  period  within  which  deeds  are  to  be  recorded.  Ante,  966,  in 
note.  The  registry  of  deeds,  not  executed,  or  acknowledged  as  the  law  pre- 
Bcribes,  or  which  the  law  does  not  require  or  authorize  to  be  recorded,  is  not  even 
constructive  notice  to  third  persons.     Ante,  084,  in  note. 
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himself  by  a   satisfied  term    prior    to    the    act    of  bankruptcy    still 
standing  out  (w). 

40.  In  a  case,  however,  before  Lord  Redesdale,  in  which 
Collet  and  De  Gols  was  incidentally  mentioned,  he  is  said  to  have 
observed,  that  it  is  now  the  constant  practice  for  the  assignees  to 
compel  a  redemption  on  payment  only  of  what  was  advanced 
before  the  bankruptcy.  He  did  not,  however,  express  any  opinion 
on  the  point  (o). 

41.  In  a  case  before  Lord  Eldon  (p),  in  which  this  question  was 
discussed,  but  did  not  call  for  a  decision,  he,  in  the  course  of  the 
argument,  said,  "  the  case  of  Collet  v.  De  Gols  proves  that  money 
advanced  after  an  act  of  bankruptcy  may  be  tacked  and  charged 
*upon  the  estate,  notwithstanding  the  property  is  taken  out  of  the 
bankrupt ;  and  it  was  urged  there,  that  he  had  nothing  to  convey 
by  the  second  mortgage,  yet  it  was  held,  that  though  the  legal 
effect  of  the  second  mortgage  is  nothing,  the  Court  will  consider  it 
a  second  incumbrance.  The  distinction  was  taken,  that  a  secret 
act  of  bankruptcy  does  not  prevent  tacking,  as  a  commission 
issued  actually  does,  that  being  notice  to  all  the  world."  In 
delivering  judgment,  he  observed,  "  that  it  was  said,  the  act  divests 
the  bankrupt  of  all  his  interest,  and  when  the  commission  follows, 
it  operates  by  relation  from  the  time  the  act  of  bankruptcy  was 
committed  :  unquestionably  it  does  ;  and  then  the  person  taking 
the  second  security  really  takes  nothing;  no  interest  passing  from 
the  bankrupt,  and  therefore  shall  not  tack.  All  the  cases  show  that 
this  objection  will  not  do,  for  then  it  would  have  been  in  vain  to 
discuss  whether  there  is  a  difference  between  securities  after  an  act 
of  bankruptcy,  and  after  a  commission  issued.  It  follows  of  neces- 
sity  that  the  law  [  qu.  effect]  is  the  same  in  both  cases,  for  the 
operation  of  the  commission  is  in  either  case  precisely  the  same, 
reducing  to  dust  and  ashes  the  second  security.  From  these  ob- 
servations Lord  Eldon's  opinion  appears  to  be,  that  Collet  v.  De 
Go's  is  still  a  binding  authority.  If  it  should  be  thought  difhcult 
to  reconcile  the  last  sentence  with  those  which  precede  it,  that  ^ 
must  give  way  to  what  is  before  so  clearly  expressed.  Perhaps 
however.  Lord  Eldon  intended  merely  to  say,  that  though  the  law  \ 
is  different  in  these  cases,  yet  the  effect  of  the  comnnssion  is  the 
same  whether  it  issued  previously  to  the  second  mortgage,  or  sub- 
sequently to  it,  but  upon  a  prior  act  of  bankiupicy. 

0)1)  4  Burr.  2425.  (/;)  Ex  parte  Knott,  11  Ves.  jun.  609. 

(o)  1  Scho.  &  Lef.  152. 
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42.  A  case  came  before  Lord  Erskine,  in  which  the  precise  point 
called  for  a  decision.  He  considered  Lord  Eldon  and  Lord  Redes- 
dale  as  having  expressed  their  opinions  against  Collet  v.  De  Gols, 
and  he  accordingly  overruled  it,  and  decided  that  a  mortgagee 
could  not  tack  advances  subsequent  to  an  act  of  bankruptcy, 
although  made  without  notice,  and  the  mortgagee  had  a  prior 
legal  estate  (§'). 

43.  This  decision  must,  it  should  seem,  have  prevented  a  pur- 
chaser who  bought  without  notice  of  an  act  of  bankruptcy,  from 
availing  himself  of  a  prior  legal  estate  as  a  protection  against  the 
commission  ;  and  yet  it  had  always  been  considered  clear,  that  a 
purchaser  could  not  in  such  a  case  be  disturbed.  The  cases  how- 
ever, cannot  be  distinguished.  The  mortgagee  was  a  purchaser 
pro  tanto,  and  he,  like  a  purchaser  out  and  out,  relied  on  his  legal 
estate  yrior  to  the  act  of  bankruptcy  as  a  protection  against  the 
^subsequent  commission.  But  we  have  seen  that  it  was  taken  from 
him.  The  decision  is  open  to  much  observation.  It  entirely  sub- 
verts the  established  rule  of  equity,  that  a  purchaser  without  notice 
shall  not  be  relieved  against,  and  an  act  of  bankruptcy  was  not  of 
itself  notice.  It  proceeded,  too,  partly  on  an  opinion  attributed  to 
Lord  Eldon,  but  which,  it  should  seem,  he  never  entertained  ;  and 
it  escaped  observation,  that,  as  we  shall  shortly  see,  it  had  been 
decided  in  the  House  of  Lords,  that  a  mortgagee  without  notice 
may  tack  advances  subsequently  even  to  a  commission  of  bank- 
ruptcy. That  case  must  of  necessity  overrule  all  others,  and  the 
case  of  Collet  v.  De  Gols  may,  therefore,  be  still  thought  to  be  a 
binding  authority. 

44.  By  the  6  Geo.  4,  c.  16,  s.  83  (r),  the  issuing  of  a  commis- 
sion is  made  notice  of  a  prior  act  of  bankruptcy  in  certain  cases,  but 
that  provision,  as  we  have  already  observed,  does  not  appear  to 
affect  a  purchaser  (s). 

45.  With  lespect  to  a  commission  of  bankruptcy,  it  was,  in 
Hithcox  V.  Sedgwick,  held  by  Lords  Commissioners  Trevor  and 
Hutchins,  against  Lord  Commissioner  Rawlinson,  that  -a' commission 
of  bankruptcy  was  notice  to  a  purchaser  ;  and  that  case  is  consid- 
ered by  the  Profession  as  having  settled  that  a  commission  of  bank- 
ruptcy is  of  itself  notice  (t). 

{q)  Ex partellevhGrt,  13Ves.  jun.  183.  Pow.  Mortg.  563,  4th  edit. ;  Cooke's  B. 

{)•)  And  see  s.  So,  8G ;  and  swpra,  ^.  L.  628,  2d  edit.;  CoUen's  B.  L.  235;  2 

9i8.  Cruise's  Dig-.  250  ;  ex  parte   Knott,  11 

(s)  Supra,  p.  948  ;  pi.  8,  infra.  Ves.  jun.  609. 
(0  See   For.  70  ;  9  Yes.  jun.  28  ;   1 
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46.  But  it  appears,  that  upon  appeal  to  the  House  of  Lords  the 
decree  against  Sedgwick  was  reversed,  and  the  estate  ordered  to  be 
sold,  and  Sedgwick  to  be  paid  the  2,200/.  {the  money  advanced  after 
the  commission  issued),  with  interest,  costs  and  charges,  as  mortga- 
gees are  usually  allowed  ;  which  was  of  course  deciding  that  a  com- 
mission of  bankruptcy  is  not  of  itself  notice  to  a  purchaser,  and 
that  advances  made  without  notice  subsequently  to  the  commission 
may  be  tacked  to  the  prior  mortgage.  In  the  late  Mr.  Coxe's  copy 
of  Vernon,  in  Lincoln's-Inn  Library,  there  is  a  note  to  the  case  of 
Hithcox  V.  Sedgwick  (which  must  have  been  written  before  the  pub- 
lication of  the  Lords'  Journals),  in  which  he  states  that  Mr.  L  Ord 
had  told  him  the  decree  was  reversed  on  appeal  to  the  House  of 
Lords  as  against  Sedgwick,  and  that  he  (Ord)  found  it  so  said  in  a 
note  of  this  case,  taken  by  Lord  Trevor,  in  which  he  says  the 
decree  was  so  reversed  ;  and  that  he  was  counsel  on  the  appeal  for 
Sedgwick. 

.47.  Although  neither  an  act  nor  a  commission  of  bankruptcy 
was  notice  to  a  purchaser,  yet  either  might  have  bound  him,  not- 
withstanding *that  he  bought  without  notice,  unless  he  had  a  prior 
legal  estate  to  protect  him  ;  but  now,  as  we  have  seen,  a  bona  fide 
purchaser  without  notice  will  not  be  affected  by  a  secret  act  of 
bankruptcy  before  his  purchase,  although  it  is  followed  up  by  a  fiat 
after  his  purchase  (?i). 

48.  What  is  sufficient  to  put  a  purchaser  upon  an  inquiry  is  good 
notice  (x)  ;  that  is,  where  a  man  has  sufficient  information  to  lead 
him  to  a  fact,  he  shall  be  deemed  conusant  of  it  (1).  Therefore  if 
a  man  knows  that  the  legal  estate  is  in  a  third  person  at  the  time  he 
purchases,  he  is  bound  to  take  notice  what  the  trust  is  (y).  So 
notice   that   the   title-deeds  are  in  another  man's  possession  may  be 

(it)  Vide  supra,  p.  672  ;  supra,-^.  951.     lor  v.  Baker,  Dan.  71 ;  Webb  v.  Lugar, 
\x)  Smith  V.  Low,  1  Atk.  489  ;  Tay-     2  You.  &  Coll.  247. 
(y)  Anon.  2  Freem.  137,  pi.  711. 


(1)  Green  v.  Slayter,  4  Jolm.  Ch.  46  ;  Sterry  v.  Arden,  1  John.  Ch.  267  ;  Pe- 
ters V.  Goodrich,  3  Conn.  146  ;  Pitney  v,  Leonard,  1  Paige,  462  ;  Fonbl.  Eq.  Bk. 
2,  Ch.  6,  §3,  note  (m).  But  a  notice  of  a  prior  iinregistered  deed,  which  is  barely 
sufficient  to  put  a  party  on  inquiry  is  not  enough ;  and  where  actual  notice  is  re- 
quired, the  party  ujion  whom  it  is  to  be  j)roved,  is  not  bound  to  inquire  at  all. 
See  ante,  1040,  in  note  ;  Pomroy  v.  Stevens,  11  Metcalf,  244  ;  Spofford  v.  Wes- 
ton, 29  Maine,  140 ;  Curtis  v.  Mundy,  3  Metcalf,  405  ;  Nantz  v.  M'Pherson,  7 
Monroe,  599  ;  Peters  ».  Goodrich,  3  Conn.  146  ;  4  Kent  (6th  ed.)  171,  172,  179; 
Rogers  v.  Jones,  8  N.  Hamp.  268,  209 ;  Green  v.  Slayter,  4  John.  Ch.  46  ;  Dex- 
ter V.  Harris,  2  Mason,  536 ;  Doe  v.  Reed,  4  Scammon,  117 ;  ante,  1041,  in  note; 
Jackson  v.  Van  Valkenburgh,  8  Cowen,  260. 
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held  to  be  notice  of  any  equitable  claim  which  he  may  have  on  the 
estate,  and  as  a  security  for  which  he  held  the  deeds  (sr)  (1). 

49.  So  if  a  purchaser,  with  knowledge  of  the  relation,  buy  from 
an  agent,  who  bought  from  his  principal,  he  may  have  to  defend  the 
purchase  just  as  if  he  were  himself  the  agent  (a). 

50.  This  doctrine  has  been  carried  so  far,  that  notice  that  part  of 
the  estate  was  in  possession  of  a  tenant  hath  been  holden  to  be 
notice  of  a  lease,  although  the  purchaser  took  it  for  granted  that 
the  tenant  was  only  so  from  year  to  year  (b)  (2).  And  if  the  ten- 
ant has  even  changed   his  character  by  having  agreed  to  purchase 

(s)  HienitJ.  Mill,  13  Yes.  jun.   Ill;     31. 
see  1  Hare,  61 ;  post.  (b)  See  2  Ves.  jun.  440,  [Sumner's  ed. 

(«)  Molony  v.  Kernan,  2  Dru.  &  War.     note  (a)] ;  13  Ves.  jun.  121. 

(1)  See  Berry  v.  Mut.  Ins.  Co.,  2  John.  Ch.  603  ;  Johnston  v.  Stagg,  2  John. 
,610. 

(2)  See  4  Kent  (6th  ed.)  179  ;   1  Story  Eq.  Jur.  flOO  :  Chesterman  v.  Gardner, 

5  John.  Ch.  29  ;  McCaskle  r.  Amarine,  12  Alabama,  17  ;  Dixon  v.  Doe,  1  Smedes 

6  Marsh.  70  ;  Rogers  v.  Jones,  8  X.  Hamp.  270;  M'Mechan  v.  Griffing,  3  Pick. 
149,  156  ;  Boone  v.  Chiles,  10  Peters,  223,  224  ;  AVebster  v.  Muddox,  6  Greenl. 
256;  Grimstone  v.  Carter,  3  Paige,  421;  Governeur  v.  Lynch,  2  Paige,  300 ; 
Brown  v.  Anderson,  1  Monroe,  201.  In  Pritchard  v.  Brown,  4  N.  Hamp.  397, 
404,  405,  it  was  held  that  any  person  who  buys  land,  while  there  is  a  cestui 
que  trust  in  possession,  will  be  presumed  to  have  had  notice  of  the  trust.  And 
Mr.  Chief  Justice  Ilicliardson,  in  this  case,  said  : — "  We  consider  it  perfectly  well 
settled,  that  open  exclusive  possession  is  suificient  notice  to  all  the  world  of  any 
claim  which  he,  who  is  so  in  possession,  has  upon  the  land.  It  is  not  to  be  sup- 
posed that  any  man,  who  Avishes  to  purchase  land  honestly,  will  buy  it  without 
knowing  what  are  the  claims  of  a  person  who  is  in  the  open  possession  of  it.  It 
is  reasonable,  if  men  will  buy  in  such  cases  without  inquii-y,  that  they  should  be 
presumed  to  have  known  every  tiling,  which  they  might  have  learned  upon  due 
inquiry."  See  3  Mass.  579,  580  ;  Norcross?;.  Widgery,  2  Mass.  (Rand's  ed.)  508, 
and  cases  cited  in  note  (a) ;  Farnsworth  v.  Cbilds,  4  Mass.  637,639;  Priest  «?. 
nice,  1  Pick.  168  ;  Colby  v.  Kenniston,  4  N.  Hamp.  266 ;  AVebster  v.  Maddox,  6 
Greenl.  256  ;  Matthews  y.  Demerritt,  22  Maine,  312.  But  possession  does  not 
necessarily  constitiite  constructive  notice  of  the  existence  of  a  title  in  the  party 
in  possession,  as  the  presumption  of  notice  arising  from  it  may  be  rebutted.  Rogers 
r.  Jones,  8  N.  Hamp.  264.  "  It  may  well  be  doubted,"  said  Mr.  Justice  Parker, 
in  Rogers  v.  Jones,  8  N.  Hamp.  271,  "  whether  possession  can  be  regarded  as  fur- 
nishing notice  of  a  title  acquired  after  the  possession  commenced,  unless  it  be 
coupled  with  undoubted  acts  of  ownership,  such  as  the  erection  of  buildings,  &c." 
In  M'Mechan  v.  Griffing,  3  Pick.  149,  it  was  held  that  an  inference  of  notice 
cannot  in  all  cases  be  drawn  from  an  02:)en,  peaceable,  and  exclusive  posses- 
sion. See  Pomroyi'.  Stevens,  11  Metcalf,  247,  Per  Wilde  J.  But  to  have  that  e*f- 
fect,  the  evidence  regarding  the  possession  must  be  such  as  to  render  the  infe- 
rence not  merely  probable,  but  necessary,  and  unquestionable,  ib. ;  ante,  1041, 
in  note ;  Newhall  v.  Pierce,  5  Pick.  450 ;  Hewes  v,  Wiswell,  8  Greenl.  98,  99  ; 
Boynton  v.  Rees,  S  Pick.  329  ;  Lawrence  v.  Tucker,  7  Greenl.  200.  See  Ken- 
dall i\  Lawrence,  22  Pick.  540  ;  Spoiford  v.  Manning,  6  Paige,  383  ;  Billington  v. 
Welsh,  5  Binney,  135.  In  Plewes  v.  Wiswell,  8  Greenl.  94,  it  was  held  that  an 
entry  under  a  deed  not  recorded,  followed  by  continual  visible  occupancy,  is  only 
implied  notice  of  a  change  of  the  property  ;  but  is  not  equivalent  to  the  registry 
of  the  deed.  2  Cruise  Dig.  by  Mr.  Greenleaf,  Vol.  4,  Tit.  32,  Ch.  29,  .}20,  in  note. 
In  4  Kent  (6th  ed.)  179,  note  (b),  Mr.  Chancellor  Kent  says  : — "  The  doctrine,  in 
the  English  law  of  constructive  notice  of  'the  title  of  the  lessee,  or  party  in  the 
possession,  is  not  favored  in  the  American  courts  ;"  and  he  cites  M'Mechan  v.  Grif- 
fing, 3  Pick.  149 ;  Hewes  v.  Wiswell,  8  Greenl.  94  ;  Flagg  v.  Mann,  2  Sumner, 
491,  556,557  ;  Scott  v.  Gallagher,  14  Serg.  &R.  333.     In  Flagg  v.  Mann,  2  Sum- 
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the  estate,  his  possession  amounts  to  notice  of  his  equitable  title  as 
purchaser  (c)  (1)  ;  and  consequently  a  subsequent  purchaser,  al- 
though without  actual  notice,  will  be  considered  as  a  purchaser  of  the 
seller's  title,  subject  to  the  equity  of  the  tenant,  the  first   purchaser, 

(c)  Daniels  w.  Davison,  16  Ves.  249;     181;  Powells.  Dillon,    2  Ball  &  Boat, 
fend  see  Crofton  v.  Ormsby,  2  Scho.  &     416  ;  Jones  v.  Smith,  1  Hare,  43. 
Lef.  583  ;  Meux  v.  Maltby,   2   Swanst. 

ner,  291,  555,  556,  Mr.  Justice  Story  said  : — "The  American  courts  seem  indis- 
posed to  give  effect  to  this  doctrine  of  constructive  notice  from  possession,  even 
in  its  most  limited  form ;"  and  having  cited  and  commented  on  some  of  the 
above  cases,  the  learned  Judge  adds  : — "  These  cases  do,  as  I  think,  admonish 
courts  of  equity  in  this  country,  -where  the  registration  of  deeds,  as  matters  of 
title,  is  universally  provided  for,  not  to  enlarge  the  doctrine  of  constructive  no- 
tice, or  to  follow  all  the  English  cases  on  this  subject,  except  with  a  cautious  at- 
tention to  their  just  application  to  the  circumstances  of  our  country,  and  to  the 
structure  of  our  laws."  See  McCaskie  v.  Amarine,  12  Alabama,  17  ;  Poi^ham  v. 
Baldwin,  2  Jones  Exch.  320  ;  Dey  v.  Dunham,  2  John.  Ch.  190,  191.  In  Mat- 
thews ??.  Demerritt,  22  Maine,  312,  315,  the  court  reassert  what  is  said  to  have 
long  been  the  settled  construction  of  the  statutes,  requiring  the  registry  of  con- 
veyances, i.  e.  that  the  visible  possession  of  an  improved  estate  by  a  grantee  un- 
der his  deed  is  implied  notice  of  the  sale  to  subsequent  purchasers,  although  his 
deed  has  not  been  recorded.  "It  is,"  say  the  court,  "contended  for  the  de- 
tnandant,  that  this  rule  does  not  apply  to  a  case,  where  there  was  no  visible 
change  of  possession  at  the  time  of  the  conveyance.  And  this  position  finds 
6ome  support  in  the  language  of  decided  cases."  After  noticing  and  comment- 
ing on  the  cases  of  M'Mechan  v.  Grifiing,  and  Hewes  v.  Wiswell,  Shepley  J. 
adds,  "  One  important  evidence  of  title  to  an  imjiroved  estate  is  the  possession  of 
it.  And  when  one  person  purchases  of  another,  who  is  not  in  possession,  he  is 
put  upon  inquiry  into  the  cause  of  such  apparent  defect  of  perfect  title.  And 
the  law  will  not  suppose  him  to  be  so  inattentive  to  his  interest  as  to  neglect 
to  make  full  inquiry  into  the  cause  of  it.  When  another  is  in  the  visible  pos- 
session, if  he  should,  without  inquiry,  interfere,  and  interrupt  that  possession 
by  a  purchase  of  the  estate,  it  would  afford  ^presumption  of  a  fraudulent  inten- 
tion. And  it  is  upon  this  principle  of  an  interference  with  the  visible  rights  of 
others,  and  not  upon  a  change  of  possession,  that  the  presumption  of  law  arises, 
that  the  second  purchaser  conducts  fraudiilently  towards  the  first,  when  he  is  in 
possession  at  the  time  of  the  second  purchase.  It  is  possible  that  a  second  pur- 
chaser may  be  able  to  repel  such  a  presumption,  by  showing,  that  it  is  a  matter 
of  notoriety,  that  the  person  in  possession  did  not  claim  to  be  the  owner  at  the 
time  of  the  second  conveyance,  or  that  he  was  in  jDossession  under  a  lease  from 
the  OAvner,  or  that  he  was  so  informed  by  the  tenant.  A  change  of  possession 
at  the  time  of  the  first  conveyance  would  seem  to  be  required  only  where  the 
Second  purchaser  is  proved  to  have  known  before  the  conveyance  to  the  first  pur- 
chaser, that  he  was  in  possession  without  claimmg  title,  or  Avhere  from  the  cir- 
cumstances such  knowledge  must  be  presumed."  In  Butler  v.  Stevens,  26 
Maine,  484,  490,  which  was  decided  after  the  statutes  of  Maine  required  "  actual 
notice,"  the  court  by  Whitman  Ch.  J.,  said : — "  If  there  be  such  a  change  in  the 
possession  of  real  estate,  if  the  one  leaves  it,  and  another  takes  actual  possession 
fend  occupies  it  exclusively,  in  pursiiance  of  a  conveyance  thereof  in  fee,  though 
unrecorded,  a  conveyance  to  a  third  person  by  the  same  grantor  will  be  inopera- 
tive against  the  former  deed."  This,  however,  was  not  any  necessary  part  of 
the  decision  in  that  case  ;  and  see  Spofford  v.  Weston,  29  Maine,  140.  Under 
the  statute  of  Massachusetts  providing  that  unrecorded  conveyances  shall  not  be 
effectual,  except  against  the  grantor,  &c.,  "  and  persons  having  actual  notice 
■thereof,"  evidence  of  open  occupation,  possession  and  cultivation  of  land,  and 
fencing  it,  by  a  party  who  has  an  unrecorded  deed  thereof,  is  not  sufficient  to 
warrant  the  inference  that  a  third  person  had  any  notice  of  such  deed,  Pomroy 
V.  Stevens,  11  Metcalf,  244,  247,  248  ;  So  under  a  like  statute  in  Maine,  Spofford 
♦.  Weston,  29  Manie,  140,  146.  But  see  Butler  v.  Stevens,  26  Maine,  484,  490. 
(1)  See  Burt  i'.  Cassety,  12  Alabama,  734. 
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to  have  the  estate  conveyed  to  him  at  the  price  which  he  had  stip- 
ulated to  pay  to  the  seller  (1).  In  such  a  case,  therefore,  a  specific 
performance  will  be  decreed  in  favor  of  the  tenant  against  the 
seller  and  the  second  purchaser ;  and  they  will  be  left  to  settle 
their  rights  between  themselves  (^d).  The  cases  have  gone  so  far, 
that  a  purchaser  cannot  be  advised  to  complete  a  contract  for  an 
estate  not  in  the  seller's  own  occupation,  without  a  communication 
with  the  tenants,  in  order  to  ascertain  what  their  interests  really  are. 
So  where  a  tenant  had  an  interest  under  an  agreement  posterior  to 
the  lease  under  which  he  held,  the  purchaser  was  held  to  be  bound 
by  it,  although  he  had  not  notice  of  it  (e). 

*51.  But  the  case  of  Daniels  v.  Davison  has  always  been  con- 
sidered to  go  a  great  way,  and  ought  not,  it  is  said,  to  be  carried 
a  step  further.  Therefore  a  purchaser,  where  the  possession  is 
vacant,  is  not  bound  to  inquire  of  the  late  occupier  what  was  the 
nature  of  his  title,  although  he  bought  the  property  as  "  late  the 
residence  of  A,''  and  therefore  would  not  be  held  to  have  implied 
notice  of  the  information  which  he  might  have  obtained  by 
inquiry  (/). 

52.  And  although  it  is  true  that  where  a  tenant  is  in  possession 
of  the  premises,  a  purchaser  has  implied  notice  of  the  nature  of 
his  title  ;  yet  if  at  the  time  of  his  purchase  the  tenant  in  possession 
is  not  the  original  lessee,  but  merely  holds  under  a  derivative  lease, 
and  has  no  knowledge  of  the  covenants  contained  in  the  original 
lease,  it  has  never  been  considered  that  it  was  want  of  due  dili- 
gence in  the  purchaser  which  is  to  fix  him  with  implied  notice, 
if  he  does  not  pursue  his  inquiries  through  every  derivative  lessee, 
until  he  arrives  at  the  person  entitled  to  the  original  lease,  which 
can  alone  convey  to  him  information  of  the  covenants  (^)  (2). 

53.  And  a  lessee  who  is  entitled  to  a  lien  as  the  seller  of  the 
estate,  cannot  bind  a  purchaser  by  constructive  notice  of  his  lien, 
from  his  being  in  possession  of  the  estate  to  the  knowledge  of  the 
purchaser,  if  he  has   by   the   conveyance   acknowledged  the  receipt 

(d)  17  Ves.  jun.  433.  39  ;  2  Russ.  &  Myl.  626. 

(e)  Allen  w.  Anthony,  1  Mer.  282.  (ff)  Per  Sir  John  Leach,  M.  R.  2  Myl. 
(/)  Miles  V.  Langley,  1  Russ.  &  Myl.     &  Kee.  633  ;  see  1  Hare,  62. 

(1)  But  see  M'Mechan  v.  Griffing,  3  Pick.  156,  where  Mr.  Justice  Wilde  says, 
that  "  to  imply  notice  in  such  a  case,  is  to  presume  a  fact,  without  proof,  and 
against  probability."  See  Plumer  v.  Robinson,  6  Serg.  &  R.  185  ;  Fonbl.  Eq.  B. 
2,  Ch.  6,  §3  in  note  (m). 

(2)  Flagg  V.  Mason,  2  Sumner,  491,  555  ;  Hardy  v.  Summers,  10  Gill  &  John. 
317. 
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of   the   money,    for   that  would  prevent  the  necessity  of   further 
inquiry  (h). 

54.  Where  a  man  had  made  an  equitable  mortgage  to  A,  and 
upon  afterwards  giving  a  security  to  another  person,  stated  that 
he  had  given  a  judgment  or  warrant  of  attorney  to  A  for  money 
borrowed  of  him,  this  was  held  to  be  notice  of  ihe  mortgage  (^). 

55.  And  in  Whitbread  v.  Jordan  (k),  a  mortgagee  of  a  copy- 
hold having  obtained  a  legal  surrender,  was  held  bound  by  an 
equitable  mortgage,  created  by  the  deposit  of  the  copyhold  muni- 
ments, although  he  had  not  notice  of  the  deposit.  Mr.  Baron 
Alderson,  in  deciding  the  case,  laid  it  down,  that  where  a  party 
having  knowledge  of  such  facts  as  would  lead  any  honest  man  to 
make  further  inquiries,  does  not  make,  but  on  the  contrary  studi- 
ously avoids  making  such  obvious  inquiries,  he  must  be  taken  to 
have  notice  of  those  facts,  which,  if  he  had  used  such  ordinary 
diligence,  he  would  readily  have  ascertained.  He  is  not,  indeed, 
bound  to  an  extraordinary  circumspection,  nor,  on  the  other  hand, 
*is  it  necessary  to  make  out  express  fraud  on  his  part  (1).  If  he  be 
grossly  negligent  in  omitting  to  inquu'e,  it  is  at  all  events  quite 
sufficient  to  fix  him  with  notice  ;  for  as  it  is  well  laid  down  in 
1  Eq.  Ca.  Abr.  331,  pi.  7,  the  purchaser  who  cannot  make  out  a 
title  but  by  a  deed  which  leads  him  to  another  fact,  shall  be  pre- 
sumed cognizant  thereof,  for  it  is  crassa  negiigentia  that  he  sought 
not  after  it  (-2). 

56.  This,  however,  is  an  extension  of  the  rule,  which  we  should 
be  cautious  how  we  act  upon  in  practice.  It  will  probably  tend 
to  encourage  mortgages  by  deposits,  for  in  every  case,  whether 
the  estate  be  freehold  or  copyhold,  a  prudent  purchaser  would 
inquire  for  the  title-deeds,  and  if  he  do  not,  he  may,  upon  the 
authority  of  Whitbread  v.  Jordan,  be  fixed  with  notice  of  a  deposit 
of  them.  But  the  rule  of  equity  not  to  relieve  against  a  purchaser 
having  the  legal  estate,  is  not  confined  to  a  prudent  or  wary  pur- 
chaser, but  to  a  bona  fide  one  without  notice.  It  could  hardly  be 
maintained  that  a  deposit  of  deeds  is  of  itself  implied  notice  to  a 
subsequent  purchaser  or  mortgagee,  who,  acting  bona  fide^  but  not 
cautiously,  does  not   inquire   after  the   deeds.     In   such  a  case  both 

(A)  Wliite  V.  Wakefield,  7  Sim,  401.  (/c)  1  You.  &  Col.  303  ;  vide  infra,  pi. 

(*■)  Taylor  v.  Baker,  5  Price,  306 ;  see     47. 
1  Hare,  57  ;  Farrow  v.  Eees,  4  Beav.  18. 


(1)  See  1  Story  Eq.  Jur.  ^00,  §400a. 

(2)  See  post,  1056,  in  note. 
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parties  have  acted  without  prudence  ;  one  has  taken  a  deposit  of 
the  deeds  without  a  conveyance,  the  other  has  obtained  a  con- 
veyance without  the  deeds  ;  and  each,  in  the  absence  of  fraud,  is 
at  Hberty  to  make  the  best  use  he  can  of  his  imperfect  title.  These 
observations  do  not  apply  to  a  case  where  no  inquiry  is  made,  in 
order  that  the  fact  of  tbe  deposit  might  not  be  disclosed.  It  has 
often  happened  in  purchases  of  small  portions  of  a  large  estate 
that  the  purchasers,  considering  the  sales  as  an  accommodation 
to  them,  have  not  ventured  to  ask  for  more  than  a  conveyance,  and 
yet  it  never  occurred  to  any  one  that  the  resting  content  with  a 
mere  conveyance  gave  such  a  purchaser  implied  notine  of  any 
deposit  of  the  deeds,  although  it,  of  course,  left  him  subject  to  all 
the  existing  incuiabrances,  as  far  as  by  their  own  force  thev  could 
be  established  against  him.  There  appears  to  be  a  disposition  to 
carry  this  doctrine  too  far  (/). 

57.  In  the  case  of  Dryden  v.  Frost,  Lord  Cottenham,  C.  ob- 
served, that  the  mortgagee  in  that  case  was  takino-  the  title 
from  a  purchaser  who  was  not  in  possession  of  the  title-deeds. 
They  were  in  the  possession  of  the  plaintiff;  a  circumstance  which 
according  to  Hiern  v.  Mill,  was  of  itself  sufficient  notice  of  the 
title  of  the  party  in  possession  of  them  (m).  But  there  was  another 
Aground  in  Dryden  v.  Frost,  which  was  quite  conclusive ;  and  'in 
Hiern  v.  Mill  (ti),  before  Lord  Erskine,  the  purchaser  knew  at  the 
time  of  his  purchase  that  the  deeds  were  in  the  possession  of  a 
third  party,  and  did  not  choose  to  inquire  of  him  whether  he  had 
any  claim  ;  and  indeed  it  is  stated  (o)  that  it  was  proved  that  the 
holder  of  the  deeds  gave  distinct  notice  of  his  claim  to  the  person 
who  advertised  the  estate,  and  to  the  purchaser  himself;  and  that 
coupled  with  the  knowledge  of  the  possession  of  the  deeds,  was  of 
course  fully  sufficient  to  bind  him,  although  he  did  not  buy  the 
estate  till  a  year  afterwards  (p). 

58.  In  a  case  before  Vice-Chancellor  Wigram  (qY  where  a  man 
advanced  his  money  bona  fide  upon  mortgage,  with  notice  of  a 
marriage  settlement  by  the  mortgagor,  but  which  was  represented 
to  him  by  the  husband  and  wife  to  be  confined  to  her  fortune  and 
the  deed  was  not  produced,  and  he  had  no  further  knowledge  of 
it  before    he   advanced   his   money  ;  it  was  held  that  he  was  not 

(/)  But  now  see    Jones   v.  Smith,    1         (o)  Page  116. 
Hare,  56,  64;    1   Pliill.  544;    West  v.         (i^)  Page  119  in  the  jud"ment 
Reid,  2  Hare,  249.        ^  {q)  1  Haie,  43  ;  1  Phill.°244  ;  2  Hare, 


(»*)  3  Mvl.  &  Cra.  670.  257. 

(n)  13  Ves.  jun.  114. 
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bound  by  constructive  notice  that   the  settlement  really   did  settle 
the  estate  itself. 

59.  In  a  late  case,  where  a  charity-lease  was  sought  to  be  set 
aside  as  improvidently  made,  upon  the  common  equity,  and  it 
appeared  that  some  of  the  parties  stood  in  the  character  of  pur- 
chasers. Lord  Eldon  said,  though  the  purchaser  of  a  lease  has 
never  been  considered  as  a  purchaser  for  a  valuable  consideration, 
without  notice,  to  the  extent  of  not  being  bound  to  know  from 
whom  the  lessor  derived  his  title,  he  (Lord  Eldon)  was  not  aware 
of  any  case  that  had  gone  the  length  that  the  purchaser  was  to 
take  notice  of  all  those  circumstances  under  which  the  lessor 
derived  that  title.  Therefore,  although  the  parties  before  the  court 
must  be  understood  at  least  to  have  notice  that  the  lessors  were 
trustees  for  a  charity,  yet  he  could  not  go  the  length  that  the  pur- 
chasers had  notice  that  the  lease  was  bad  ;  that  depending  on  a 
number  of  circumstances  dehors  the  lease  (r). 

60.  But  this  of  course,  as  in  all  other  cases  of  notice,  only  pre- 
vails in  equity  ;  for  although  a  purchaser  has  actual  notice  of  a 
lease,  yet  if  it  be  invalid,  he  may  at  law  recover  the  possession 
from  the  lessee  (s). 

61.  Notice  of  a  tenancy  will  not,  it  seems,  affect  a  purchaser 
with  constructive  notice  of  the  lessor's  title.  Therefore,  if  a  person 
equitably  entitled  1o  an  estate  let  it  to  a  tenant  who  takes  pos- 
session, *and  then  the  person  having  the  legal  estate  sells  to  a 
person  who  purchases  bona  fide  and  without  notice  of  the  equitable 
claim,  the  purchaser  must  hold  against  the  equitable  owner 
although  he  had  notice  of  the  tenant  being  in   possession. 

62.  So  a    purchaser    bona   fide    and   without    notice  cannot   be 
affected  by  the  mere  circumstance  of  the   vendor  having  been  out 
of  possession  many  years.     Thus,  in  a  case  (t)   (I),  where  A  cove 
nanted  to  surrender  lands  to  uses,  which  were  enjoyed  accordingly 
although  no  surrender    was   made  ;  and   A,    thirteen    years    aftei 
wards,  surrendered  the  same  lands  to  B  for  valuable  consideration 
without  notice  of  the  covenant,  B  was  holden  to  be  entitled  to  tho 
lands,  and  the  covenantees  were  left  to  their  remedy  at  law. 

(r)    Attorney-general  v.  Backhouse,  {t)  Oxwith  v.  Plummer,  Bac.  Abr.  T. 

17  Ves.  jun.  293.      See  3  Ridg.  P.  C.  Mortgage,  (E.)  s.   3  ;  2   Vern.   636,  S. 

512  ;  1  Hare,  63.  C;  see  1  Hare,  63. 

(s)  Doe  V.  Luffkin,  4  East,  221. 

(I)  From  the  report  in  Vernon,  it  seems  that  Lord  Cowper  thought  there  was 
no  specific  agreement  to  surrender  the  copyhold  to  Oxwith ;  but  the  report  in 
Bacon  is  very  full  and  circumstantial. 
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63.  In  all  cases  where  a  purchaser  cannot  make  out  a  title  but 
by  a  deed  which  leads  him  to  another  fact,  whether  by  description 
of  the  parties,  recital  or  otherwise,  he  will  be  deemed  conusant 
thereof;  for  it  was  crossa  negligentia  that  he  sought  not  after  it  (u); 
and  for  the  same  reason,  if  a  purchaser  has  notice  of  a  deed  he  is 
bound  by  all  its  contents  (v)    (1). 

64.  And  where  a  mortgage  w&s  madie  by  a  devisee  in  fee,  who 
was  subject  to  debts  and  legacies,  and  the  legacies  were  left  as 
charges  on  the  estate  by  the  mortgage,  and  a  second  mortgage 
was  made  to  a  third  person  which  referred  to  the  first  mortgage, 
but  did  not  notice  the  charge  of  the  legacies  ;  yet  the  second  mort- 
gagee was  held  to  have  notice  of  it,  because  she  could  only  be 
considered  as  a  mortgagee  of  the  equity  of  redemption,  which 
remained  in  the  mortgagor  after  the  execution  of  the  first  mort- 
gage (x). 

*65.  Where  in  a  deed  of  conveyance  to  himself  obtained  by  a 
solicitor  by  fraud  there  was  an  unusual  indorsement  of  the  receipt 
for  the  consideration-money,  so  that  it  could  have  been  added 
after  the  signature,  or  the  signature  could  have  been  obtained 
without  exhibiting  the  receipt  itself  to  the  party,  it  was  held  that 
this  was  notice,  as  it  naturally  led  to  inquiry.  And  as  the  solicitor 
who  committed  the  fraud  acted  for  a  mortgagee  of  whom  he  bor- 
rowed money,  the   latter  was  held  bourid  by  this  constructive  notice 

(li)  Bisco  V.  Earl  of  Banbury,  1  Cha.  see  1  Hare,  59  ;  1  Phill.  254 ;  2   Hare, 

C.  287 ;  Moore  v.  Bennett,   2  Cha.  Ca.  257. 

246  ;  Ferrars  v.  Cherry,  2  Vern.  384  ;  (n)  Tanner  v.  Florence,  1  Cha.  Ca. 
Drapers'  Company  v.  Yardlv,  2  Vern.  259  ;  Taylor  v.  Stibbert,  2  Ves.  jun. 
662;  Mertms  tJ.'Joliffe,  Ambl.  313;  437  ;  Hallt'.  vSmith,  MS.  S.  C;  14  Ves. 
Bury  V.  Bury,  Chanceiy,  11th  July  jun.  426  ;  Daniels  «.  Davison,  16  Ves. 
1748,  MS.  Appendix,  No.  25;  and  Cop-  jun.  249;  which  have  overruled  Phil- 
pin  V.  Fernyhough,  2  Bro.  C.  C.  291 ;  ips  v.  Iledhel,  2  Vern.  160,  cited;  where 
S.  P.  per  Lord  Keeper  Henley,  in  How-  tenant  for  life  sold  as  tenant  in  fee,  and 
arth  V.  Powell,  T.  Vac.  1758,  MS.;  1  the  very  settlement  at  the  time  of  the 
Eden,  51,  nom.  Howorth  v.  Deem;  purchase  was  delivered  to  the  purchaser 
Malpas  V.  Ackland,  3  Russ.  273  ;  Buck-  himseK,  yet  the  Court  would  not  affect 
ley  V.  Lanauze,  1  Rep.  t.  Plunket,  327 ;  the  purchaser  with  the  presumptive 
Da-vies  v.  Thomas,  2  You.  &  CoU.  234  ;  notice,  but  dismissed  the  bill. 
Webb  V.  Lugar,  2  You.  &  Coll.  247  ;         {x)  Eland  v.  Eland,  1  Beav.  235. 

(1)  1  Story  Eq.  Jur.  §400  ;  4  Kent  (6th  ed.)  179  ;  Cuyler  v.  Brandt,  2  Caines 
Cas.  Err.  326  ;  Willis  v.  Butcher,  2  Binney,  466  ;  Frost  ij.  Beekman,  1  John.  Ch. 
299,  300  ;  Jackson  v.  Neely,  10  John.  374";  Fonbl.  Eq.  B.  3,  Ch.  3,§1,  note  (b) ; 
Brush  ti.  Ware,  15  Peters,  113,  114;  Boggs  v.  Varner,  6  Watts  &  Serg.  469; 
McCesky  v.  Leadbetter,  1  Kelly,  551  ;  Chautauque  Co.  Bank  v.  Risley,  4  Denio, 
480;  Blake  «.  Tucker,  12  Verrnont,  39  ;  Crosby  v.  Chase,  17  Maine,  309  ;  Thomp- 
son V.  Blair,  3  Murphey,  583  ;  Graves  v.  Graves,  1  A.  K.  Marsh.  165 ;  Bonner 
V.  Ware,  10  Ohio,  465  ;  ante,  984,  in  notes  ;  Irwin  v.  Campbell,  6  Binney,  119. 
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to  bis  solicitor  (y),  although   he   was  also   his   mortgagor.     This  is 
a  case  of  great  nicety  and  difficulty. 

66.  If  a  man  agrees  to  purchase  under  limitations  in  a  deed, 
which  makes  it  necessary  upon  that  transaction  for  him  to  look 
into  that  deed,  and  that  deed  contains  recitals  of  judgments 
affecting  the  lands  he  had  so  agreed  to  purchase,  he  is  bound  by 
those  judgments,  for  he  had  a  right  to  see  the  whole  deed  under 
which  he  purchased,  and  therefore  must  be  taken  to  have  seen  the 
whole,  and  must  consequently  be  presumed  to  have  taken  notice 
of  every  thing  contained  in  it  affecting  his  purchase  (z)  (1). 

67.  So  if  an  estate  be  subject  to  incumbrances,  and  be  given  by 
the  owner  in  consideration  of  another  estate  given  to  him,  the 
latter  estate  is  subject  in  equity  to  the  incumbrances,  charged  at 
law  on  the  former,  and  a  purchaser,  with  notice  of  the  transaction, 
is  liable  to  the  incumbrances,  although  he  had  not  notice  of  them. 
This  was  decided  by  Lord  Redesdale,  who  considered  it  sufficient 
that  the  pul-chaser,  by  notice  of  the  deeds,  had  notice  of  the  equity, 
although -he  had  not  notice  of  the  particular  incumbrance.  This, 
he  said,  was  an  equity  of  which  every  purchaser  under  a  settlement 
must  have  notice ;  for  it  is  a  clear  rule,  that  a  man  cannot  claim 
under  a  deed,  and  avoid  the  deed  ;  he  must  submit  to  the  whole  ; 
and  he  has  notice  of  every  thing  of  which  the  vendor  had  notice, 
so  far  as  concerns  that  deed  (o).  This,  it  may  be  observed,  was 
an  opinion  not  intended  to  decide  the  case,  although  it  was 
acquiesced  in.  It  cairies  the  rule  much  farther,  it  is  apprehended,  i 
than  is  warranted  by  either  principle  or  authority  (6). 

68.  But  if  a  purchaser  had  notice  only  that  a  draft  of  a  deed 
was  prepared,  and  not  that  the  deed  was  executed,  he  would  not 
be  bound  by  the  notice,  although  the  deed  really  was  executed. 
If,  said  Lord  Thurlow,  the  notice  had  been  of  a  deed  actually  exe- 
cuted, it  certainly  wouW  do,  but  where  the  notice  is  not  of  a  deed, 
*but  only  of  an  intention  to  execute  a  deed,  it  is  otherwise  :  there 
is  no  case  or  reasoning  which  goes  so  far  as  to  say,  that  a  pur-  i 
chaier  shall  be  affected  by  notice  of  a  deed  in  contemplation  (c)  (2).~^! 

(y)  Kennedy  v.  Green,  3  Myl.  &  Kee.  («)  Hamilton  v.  Royse,  2  Scho.  &  Lef.-f 

399;    siqira,   1042;  see  1  Hare,    57;    1  315.                                                                  iij 

Phill.   256;    Neesome  v.    Clarkson,    2  (i)  See  Llo.  &  Goo.  t.  Sugd.  263,  264.'; 

Hare,  163.  (c)  Cothav  v.  Sydenham,  2Bro.  C.  C. 

(;:)  Hamilton  v.  Royse,  2  Scho.  &  Lef.  391 ;  see  1  Hare,  63  ;  1  Phill.  256. 
326,  per  Lord  Redesdale. 

(1)  Sawyer  v.  Hammatt,  15  Maine,  40. 

(2)  Ante,  984,  in  note  ;  Gushing  v.  Hurd,  4  Pick.  253;  Warden  v.  Adams,  15 
Mass.  233;  M'Gregor  w.  Brown,  5  Pick.  174;  Brackett  v.  Waite,  6  Vermont, 
411. 
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69.  Where  a  husband  has  not  performed  a  marriage  agreement 
on  his  part,  he  is  not  entitled  to  claim  the  benefit  of  it  (cZ),  and  a 
purchaser  from  him  of  the  consideration  for  the  settlement  by  the 
wife,  with  notice  of  the  deed,  will  be  bound  by  the  same  equity  as 
the  husband  was  (e). 

70.  So  where  mutual  settlements  had  been  made  by  husband 
and  wife  previously  to  marriage,  and  the  wife  surviving,  had 
fraudulently  obtained  the  funds  settled  by  her,  a  rent-charge 
secured  to  her  by  a  separate  deed  upon  the  husband's  estate  was 
held  liable  to  make  good  the  loss  occasioned  by  her  fraud,  and  a 
purchaser  from  her  of  the  rent-charge,  with  notice  of  the  trans- 
action, was  held  equally  liable  (/).  But  there  the  purchaser  had 
notice  of  all  the  facts. 

71.  But  the  recital  in  a  deed  of  a  fact,  which  may  or  may  not, 
according  to  circumstances,  be  held  in  a  court  of  equity  to  amount 
to  a  fraud,  will  not,  it  seems,  affect  a  purchaser  for  valuable  con- 
sideration denying  actual  notice  of  the  fraud  (g).  Nor  will  circum- 
stances amounting  to  a  mere  suspicion  of  fraud  be  deemed  notice 
thereof  to  a  purchaser.  This  question  constantly  arises  in  practice, 
on  sales  by  tenant  for  life,  and  a  child  to  whom  he  has  appointed 
the  estate  under  an  exclusive  power  of  appointment  amongst  his 
children.  If  there  was  any  underhand  agreement  between  the 
father  and  son,  the  power  would  be  deemed  fraudulently  executed, 
and  the  other  children  might  be  relieved  against  jt.  The  difficulty 
on  the  part  of  a  purchaser  is  to  ascertain  what  circumstances, 
independently  of  a  direct  statement  of  the  fact,  are  sufficient  to  fix 
the  purchaser  with  presumptive  notice  of  fraud.  Lord  Eldon  has 
greatly  relieved  this  difficulty  by  deciding,  that  the  mere  circum- 
stance of  the  father  first  contracting  to  sell  the  estate,  and  then 
appointing  to  one  child,  who  joins  in  the  sale,  will  not  affect  the 
purchaser  where  the  contract  appears  to  have  been  fair,  and  the 
purchase-money  to  have  been  paid  to  all  tlie  parties,  and  there  is 
nothing  to  show  that  the  son  was  not  to  receive  a  due  proportion 
of  the  money  (Ji). 

12.  Althougli  a  term  assigned  generally  in  trust  to  attend  the 
*inheritance  is  equally  charged  with  the  inheritance  itself,  yet  such 
a  trust  is  not  of  itself  notice  to  a    purchaser  of  any   incumbrances ; 

(d)  Mitford  v.  Mitford,  9  Ves.  jun.  (/)  Woodyatt  v.  Gresley,  8  Sim.  180. 
87.  See  Bascoi  v.  Serra,  14  Ves.  jun.  (17)  Kenny  v.  Browne,  3  Ridge,  P.  C. 
313.  512.     See  17  Ves.  jun.  293. 

(e)  Harvey  I).  Ashley,  2  Sch.o.  &  Lef.  (A)  M' Queen  v.  Farquhar,  11  Ves. 
328,  cited.  jun.  467  ;  vide  suiyra,  p.  520. 
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for  it  is  notice  of  nothini,^  but  that  there  is  an  inheritance  to  be 
protected,  and  that  the  term  is  attendant.  It  therefore  gives  notice 
to  a  purchaser  of  nothing  but  what  lie  had  notice  of  by  the  deeds 
making  out  the  title  to  the  fee. 

73.  But  if  in  an  assignment  it  be  declared  that  the  term  is 
assigned  to  attend  the  inheritance,  as  limited  or  settled  by  such  a 
deed,  or  to  protect  the  uses  of  such  a  settlement,  as  is  sometimes 
done,  that  will  be  notice  of  the  deed  or  settlement,  and  consequently 
of  all  the  uses  of  it,  and  the  purchaser  is  bound  to  find  them  out  at 
his  peril  (i). 

74.  It  has  been  said  that  the  court-rolls  are  the  title-deeds  of 
copyholds,  and  a  purchaser  is  affected  with  notice  of  the  court- 
rolls  as  far  back  as  a  search  is  necessary  for  the  security  of  the 
title  (k).  But  this  does  not  accord  with  the  general  rule  as  to 
judgments,  registered  deeds,  and  the  like,  and  would  lead  to  great 
inconvenience  in  practice.  It  frequently  happens  that  purchasers 
of  property  of  small  value  accept  the  title  of  a  great  family  under 
the  last  settlement,  and  it  would  be  impossible  to  hold  that  they 
were  bound  by  notice  of  the  contents  of  the  early  deeds  if  not 
referred  to  by  the  settlement.  A  purchaser  of  a  copyhold  estate 
is  furnished  with  an  abstract  of  the  surrenders  and  admissions, 
and  requires  copies  of  the  material  ones  ;  but,  in  point  of  fact,  the 
court-rolls  are  scarcely  ever  searched  by  a  purchaser,  and  it  has 
always  been  understood,  in  practice,  that  he  is  not  bound  by  notice 
of  their  contents. 

75.  But  a  steward  of  a  manor  who  has  admitted  mortgagees 
cannot  afterwards  take  a  mortgage  himself,  and,  alleging  want  of 
notice,  buy  in  the  first,  and  so  exclude  the  mesne  incumbrances  ; 
for  being  steward  of  the  manor  when  they  were  admitted,  he  must 
have  had  notice  of  them  at  the  time  of  the  mortgage  to  him- 
self (/). 

76.  If  a  purchaser  have  notice  that  the  title  is  a  mortgage  one, 
he  must  run  the  risk  whether  it  is  redeemable  or  not.  It  is  not 
sufficient  for  him  to  say  that  he  thought  it  irredeemable.  If  he  is 
wrong  in  that,  his  erroneous  judgment  will  not  avail  him  and 
supply  the  place  of  title.     What  he  has  notice  of  is,  that  an  equity 

(?■)  Willoughby  v.  Willoughby,  1  T.  Coll.  C.  C.  377,  contra ;  see  as  to  a  de- 
Rep.  763  ;  1  Col.  Jurid.  337.  posit  of  copy  of   court-roll,    Tylee   v. 

{k)  Pearce  v.  Newlyn,  3  Madd.  186  ;  Webb,  6  Beav.  552. 

see   18  Ves.  jun.  462;    vide  supra,   pi.  {I)  Brothers  v.  Bence,  Fitzg.  118. 
55 ;  and  Bugden  v.  Bignold,  2  You.  & 
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*of  redemption  was  reserved  ;  and    therefore,  if  the    equity    of  re- 
demption still  subsists,  he  has  notice  of  the  title  to  redeem   (to). 

77.  The  better  opinion  is,  that  being  a  witness  to  the  execution 
of  a  deed  will  not  of  itself  be  notice  ;  for  a  witness,  in  practice,  is 
not  privy  to  the  contents  of  the  deed   (?i)  (1). 

78.  This  question  ha^  hitherto  only  occurred  between  a  first 
mortgagee,  who  witnessed  a  second  mortgage,  and  the  second 
mortgagee  ;  but  it  might  arise  between  a  purchaser  who  had, 
previously  to  his  purchase,  attested  the  execution  of  a  deed  re- 
lating to  the  estate,  and  the  person  in  whose  favor  the  deed  was 
executed.  But  such  a  purchaser  acting  bona  fide  would  not  incur 
any  risk. 

79.  Lastly,  it  remains  to  consider,  whether  a  purchaser  is  bound 
to  take  notice  of  the  mere  construction  of  words  which  are  uncer- 
tain in  themselves,  and  often  depend  on  the  locality  of  them  for  the 
interpretation  which  they  may  receive. 

80.  This  question  arises  where  a  settlement  is  made  in  pursuance 
of  articles  ;  but  the  estate  is,  contrary  to  the  intention  of  the  par- 
ties, limited  so  as  to  enable  the  parent  to  dispose  of  it.  It  is  clear 
that  the  Court  will  rectify  the  settlement  according  to  the  inten- 
tion, in  favor  of  the  issue,  as  between  themselves,  or  as  between 
themselves  and  persons  claiming  under  the  parent  without  con- 
sideration ;  but  this  has  never  yet  been  done  against  a  purcha- 
ser (o). 

81.  In  Senhouse  v.  Earle  (^),  Lord  Hardwicke  drew  a  distinc- 
tion between  ancient  articles  of  this  sort  and  modern  ones,  and 
expressed  his  opinion,  that  in  the  case  of  ancient  articles  the  pur- 
chaser should  not  be  disturbed,  because  modern  methods  of  con- 
veyancing were  not  to  be  construed  to  affect  ancient  notions  of 
equity  ;  but  in  case  of  notice  of  modern  articles,  he  thought  the 
Court  ought  to  carry  them  into  execution  against  a  purchaser. 
But  in  a  later  case  {(]),  Lord  IVorthington  seemed  rather  of  opinion 

(?«)  Hansard  v.  Hansard,  18  Ves.  juu.  u.  Williams,  o  Taunt.  257  ;  6  Dow,  224  ; 

462,  per  Lord  Eldon.  see  Doe  v.  Burdett,  1  Per.  &  Dav.  670. 

{n)    Mocatta    v.    Murgatroyd,    1    P.  (o)  Warrick  v.  Warrick,  3  Atk.  291. 

AVms.   393  ;  Editor's  and  Cox's  notes,  (;j)  Ambl.  285. 

ibid.;    Weiford  v.  Beezley,   1    Ves.   6  ;  {q)  Cordwell  v.  Mackrill,  Ambl.  515  ; 

Beckett  V.  Cordley,  1  Bro.   C.    C.  357.  2  Ed.  347  ;  and  see  Hardy  v.  Reeves,  4 

See  1  Ves.  jun.  oo  ;  and  see  Harding  v.  Ves.  jun.  466  ;  5  Ves.  jun.  426  ;  Parker 

Crethorn,   1   Esp.   Ca.   56  ;    Holmes   v.  v.   Brooke,  9  Ves.  jun.    583  ;   and  Mat- 

Custance,  12  Ves.  jun.  279  ;  Biddulph  thews    v.  Jones,  2  Anstr.  596  ;  Davies 

V.  St.  John,  2  Scho.  &   Lef.   521 ;  Reed  v.  Davies,  4  Beav.  54. 

t  (1)  See  Brinckerhofl"  v.  Lansing,  1  John.  Ch.  65,  70. 
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that  no  relief  should  be  granted  against  a  purchaser  ;  but  this  case 
is  not  satisfactory,  as  the  language  attributed  to  the  Chancellor,  on 
*the  principal  question  in  that  case,  is  by  no  means  consistent  with 
the  prior  cases  on  the  subject. 

82.  Under  these  circumstances,  a  purchaser  cannot  be  advised 
to  accept  a  title  depending  on  a  settlement  made  in  pursuance  of 
articles,  but  not  framed  according  to  the  general  rules  of  equity  (r)  ; 
and,  certainly,  a  court  of  equity  would  not  compel  a  purchaser  to 
take  such  a  title,  although  no  relief  might  be  granted  to  his  pre- 
judice if  he  actually  had  purchased. 

(r)  See  Fearne's  Postii.  316. 


SECTION  II. 


OF    THE    PROOF    OF    NOTICK. 


2.  Not  to  be  proved  by  counsel,  i^c. 

3.  Lord  Hardioickc's  opinion  contra.    - 

4.  Nor  can  he  2}t'oduce  the  purchaser  s 

documents. 

5.  Opinion  may  be  withheld :  old  cases. 

6.  Communications  to  attorney  for  both 

parties. 

7.  Communications  by  mistake  to  per- 

son not  an  attorney,  not  protected. 

8.  Attorney  a  witness  must  prove  deed. 

9.  Communicatiotis  tipon  sales  and  pur- 

chases protected :  advising  on  title. 


10.  One  tvitness  against  anstoer  not  suffi- 

cient. 

11.  Unless  denial  not  jiositive. 

12.  Or  answer  not  ad  idem. 

13.  Or  disproved  by  a  letter  of  defendant's. 

14.  Or  conctcrritig  circumstances  in  favor 

of  loitness, 

15.  Issue  directed. 

18.  Proof  on  purchaser  wlien  deed   came 

into  his  2Mssession. 
2 1 .  Account  against  purchaser  with  notice. 


1.  Having  endeavored  to  show  what  will  be  deemed  notice, 
either  actual  or  constructive,  we  are  now  to  inquire  what  will  be 
sufficient  proof  of  such  notice. 

2.  The  counsel,  attorney  or  agent  of  the  purchaser,  cannot  be 
admitted  to  prove  notice  (1). 


(1)  1  Greenl.  Ev.  §237,  et  seq.,  §239. 
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3.  In  Maddox  v.  Maddox  (a),  the  reading  of  the  deposition  of 
the  agent  of  the  purchaser,  who  swore,  in  proof  of  notice,  that  the 
deeds  were  laid  before  counsel,  who  made  objections  about  the 
plaintiff's  title,  was  objected  to  ;  but  Lord  Hardvvicke  said,  that 
though  an  attorney  or  counsel  concerned  for  one  of  the  parties 
may,  if  he  pleases,  demur  to  his  being  examined  as  a  witness,  yet 
*if  he  consents,  the  Court  will  not  refuse  the  reading  his  deposition. 
This  objection,  he  added,  had  often  been  made ;  and  though  some 
particular  Judges  had  doubted,  it  was  then  always  over-ruled. 
And,  on  investigation,  it  will,  I  believe,  be  found  that  Lord  Hard- 
wicke  invariably  adhered  to  this  opinion.  But  it  was  settled 
before  Lord  Hardwicke's  time  (b),  and  has  been  the  observed  rule 
of  the  Courts  ever  since  (c),  that  counsel  and  attornies  ought  not 
to  be  permitted  to  discover  the  secrets  of  their  clients,  though  they 
offer  themselves  for  that  purpose,  and  this  is  the  privilege  of  the 
client,  not  of  the  counsel  or  attorney  (I)  ;  for  it  is  contraiy  to  the 
policy  of  the  law  to  permit  any  person  to  betray  a  secret  with  which 
the  law  has  entrusted  him  (1). 

4.  And  the  rule  of  course  applies  to  documents  left  in  the  hands 
of  an  attorney  belgnging  to  the  client  (2).     In  a  case  (J)  where  the 

(a)    1    Ves.    62  ;  and   see   Bishop    of  v.  Mayer,  6  Ves.  jun.   280 ;  Sloman  v. 

Winchester  v.  Fournier,  2  Ves.  -14:0.  Heme,    2   Esp.    Ca.    G95  ;    llobson   v. 

(6)  Lord  Say  and  Seal's  case,  10  Mod.  Kemp,  5  Esp.  Ca.  52  ;  Brand  v.  Acker- 

41.     See  Lee  v.  Markham,  Toth.   110  ;  man,  ib.  119  ;  Bex  v.  Withers,  2  Camp, 

and  Anon.  Skin,  404.  Ca.  578;  Parkhurst  v.  Lowten,  2  Swanst. 

(c)  Lindsay  v.   Talbot,  Bnll.   N.  P.  194. 

284;  Wilson  v.  Bastall,  4  Term  Rep.  (d)  Doe  v.  Scaton,  2  Adol.  &  Ell.  171. 
753  ;  and  see  2  Esp.  N.  P.  716  ;  Wright 

(I)  This  was  insisted  upon  in  the  reasons  in  Badcliffe  v.  Fursman,  in  the  year 
1730.     Sec  printed  cases,  Dom.  Proc. 

(1)  Story  Eq.  PI.  §599,  note ;  Preston  v.  Carr,  1  Younge  &  Jer.  175,  179 ; 
Haic,  Discov.  174,  175;  Greenlaw  w.  King,  1  Beavan,  137;  1  Daniell  Ch.  Pr. 
(1st  Am.  ed.)  637,  et  seq. ;  1  Greenl.  Ev.  §237,  et  seq. ;  Gresly  Eq.  Ev.  378  to 
384;  Brown  ».  Payson,  0  N.  Hamp.  443  ;  Wigram,  Discov.  (1st  Am.  Ed.)  83, 
84,  PL  136  ;  Wright  v.  Mayer,  6  Sumner's  Yesey,  280,  note  (a)  ;  Bean  v.  Quim- 
by,  5  N.  Hamp.  94;  Pierson  v.  Steortz,  1  Morris,  136  ;  Crosby  v.  Berger,  11 
Paige,  377 ;  Granger  v.  Warrington,  3  Gilman,  299  ;  Brazier  v.  Fortune,  10  Ala- 
bama, 516 ;  Aiken  «.  Kilburne,  27  Maine,  252;  Bank  of  Utica  ?;.  Mersereau,  3 
Barbour,  Ch.  Rep.  528  ;  Beeson  v.  Beeson,  9  Barr,  279  ;  Jenkinson  v.  The  State, 
7  Blackford,  465  ;  Benjamin  v.  Coventry,  19  Wendell,  353.  An  attorney  at  law, 
who,  in  his  professional  character,  has  received  from  the  owner  of  property,  conii- 
dential  communications  on  the  subject  of  the  transfer  of  it  which  is  subsequent- 
ly made,  cannot  be  examined  against  the  consent  of  the  grantee,  in  relation  to 
such  communications.     Foster  v.  Hall,   12  Pick.  89  ;  1  Greenl.  Ev.  §237,  §239. 

(2)  1  Greenl.  Ev.  §241.  But  he  may  be  examined  to  the  fact  of  the  exist- 
ence of  such  documents,  in  order  to  let  in  secondary  evidence  of  their  contents, 
which  must  be  from  some  other  source  than  himself.  Wright  v.  Mayer,  6  Sum- 
ner's Yesey,  280,  note  (a)  ;  1  Greenl.  Ev.  §241 ;  Bank  of  Utica  v.  Mersereau,  3 
Barbour  Ch.  Rep.  528  ;    Mills  v.  Oddy,  6  Carr.    &  P.  728  ;  Anon.    8   Mass,    370  ; 
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attorney  of  the  seller  prepared  a  conveyance  to  the  purchaser,  as 
attorney  for  both,  and  they  paid  him  in  moieties,  although  the 
purchaser  had  a  separate  solicitor  of  his  own  ;  it  was  attempted  to 
give  secondary  evidence  of  the  conveyance  as  against  the  pur- 
chaser, by  the  production  of  the  draft  of  the  conveyance  left  with 
the  seller's  attorney,  and  neither  of  them  objected  to  produce  the 
draft,  but  the  attorney  was  not  permitted  to  produce  it,  for  as  he 
kept  the  draft,  he  was  bound  to  keep  it  according  to  the  nature  of 
his  original  employment,  and  subject  to  the  rights  of  both  the 
parties,  by  whom  hg  was  employed,  and  either  of  them  had  a  right 
to  say  he  should  not  produce  it. 

5.  And  a  purchaser  is  not  bound  to  produce  any  legal  opinion 
which  he  may  have  taken  (e).  In  a  late  case,  the  Court  observed 
the  question  might  arise  as  to  cases  which  have  been  long  before 
stated  for  the  opinion  of  counsel,  relative  to  the  matters  which 
*come  subsequendy  into  contest;  and  these,  it  has  been  held,  would 
not  be  protected  under  the  privilege  of  professional  advice  and  con- 
fidential communications  (/")•  But  this  has  not  been  followed 
where  the  subsequent  litigation,  although  with  third  parties,  is 
respecting  the  same  subject-matter,  and  involves  the  same  ques- 
tion {g)  (1). 

6.  Where  the  same  attorney  is  employed  for  both  seller  and 
purchaser,  the  privilege  is  confined  to  such  communications  as  are 
made  to  him  by  either  party  in  the  character  of  his  own  attorney 
only  (A). 

7.  A  communication  by  mistake  to  a  person  not  actually  an 
attorney,  although  considered  so   by   the   person    making   it,  is  not 

(e)  Nias  v.  Northern  &  Eastern  Rail-  &  Jerv.  175  ;  and  see  4  Cla.  &  Fin.  470, 

■way  Company,  2  Kee.  78  ;  3  Myl.  S:  Cra.  471;  Bunbury   v.    Buubury,    2    Beav. 

355  ;  see  accordingly.Bolton  v.  Corpo-  173  ;    Combe    v.  Mayor   of  London,  1 

ration  of  Liverpool,  3  Sim.  483,  1  Myl.  You.  &  Coll.  C.  C.  631 ;  Lord  Walsing- 

&  Kee.  88  ;  Holmes  c.  Baddeley,  1  Pliil.  ham  r.  Goodricke,  3  Hare,  122  ;  Woods 

476  ;  Knight  v.  Marquess  of  Waterford,  i.  Woods,  4  Hare,  83. 

2  You.  and    Coll.    37;  Storey  v.  Lord  (/)  3  Myl.  &  Cra.  357,  ^o^,  per  Lord 

Geo.  Lenox,  1  Kee.  341,  1  Myl.  &  Cra.  Chancellor;    see  GreenJaw  v.   King,   1 

525  ;  Wright  v.  Mayer,  6  Ves.  jun.  280  ;  Bea.  137. 

Walker  v.  Wildmaii,  6  Madd.   47  ;  but  {g)  Holmes  v.  Baddeley,  6  Beav.  521  ; 

see  Radclift'e  v.  Fursman,  2  Bro.  P.  C.  1  Phil.  476. 

by  Toml.  514  ;  Richards  v.  Jackson,  18  (/;)  Parry  v.  Smith,  9  Mees.  &   Weis. 

Ves.  jun.  472  ;  Preston  v.  Carr,  1  You.  681. 

Jackson  v.  Burtis,  14  John.  391 ;  Dale  v.  Livingston,  4  Wendell,  558  ;  Brandt  c. 
Klein,  17  John.  335  ;  Jackson  v.  McVey,  18  John.  330  ;  Wakeman  v.  Bailey,  3 
Barbour  Ch.  Rep.  482  ;  Doe  v.  Gilbert,  7  Mee.  &  Welsh.  102  ;  Davis  v.  Waters, 
9  Mee.  &  Welsh.  608  ;  Coates  v.  Buch,  1  G.  &  Dav.  474  ;  S.  C.  2  Adol.  &  Ell. 
252,  N.  S. ;  Coveney  v.  Tannahill,  1  Hill,  33. 

(1)  See  1  Greenl.  Ev.  ^^240,  and  note;  Pearse  f.  Pearse,  11  Jurist,  52  ;  Crisp  v. 
Platel,  8  Beavan,  62;  Reece  t-.  Trye,  9  Beavan,  316,  318,  319. 
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protected  (/*)  ;  and  an  attorney  .may  give  evidence  of  the  time  of 
executing  a  deed,  for  a  thing  of  such  a  nature  cannot  be  called  the 
secret  of  his  cHent,  it  is  a  thing  he  may  come  to  the  knowledge 
of  without  his  client's  acquainting  him,  and  is  of  that  nature  that 
an  attorney  concerned,  or  any  body  else,  may  inform  the  Court 
of(A:)(l). 

8.  So,  if  an  attorney  put  his  name  to  an  instrument  as  a  wit- 
ness, he  makes  himself  thereby  a  public  man,  and  no  longer 
clothed  with  the  character  of  an  attorney  ;  his  signature  binds  him 
to  disclose  all  that  passed  at  the  time  respecting  the  execution  of 
the  instrument ;  but  not  what  took  place  in  the  preparation  of  the 
deed,  or  at  any  other  time,  and  not  connected  with  the  execution 
of  it  (2).  Every  person  who  claims  an  interest  in  the  property,  has  a 
right  to  call  upon  the  attorney,  as  being  the  attesting  witness  (Z)  ; 
nor  does  this  privilege  extend  to  communications  from  collateral 
quarters,  although  made  to  him  in  consequence  of  his  character  of 
attorney  ;  the  privilege  is  restricted  to  communications,  whether 
oral  or  written,  from  the  client  to  his  attorney  (ni),  but  it  is  not 
necessary  that  a  cause  should  have  commenced  (n). 

9.  The  privilege  is  not  limited  to  communications  made  in  rela- 
tion to  a  suit  in  existence  or  expected  (3).  Communications  made 
in  relation  to  the  sale  and  purchase  of  estates  are  protected  (o).  So 
*is  knowledge  acquired  in  advising  on  a  title.     And  an  attorney  in 

(«■)  Fountain  v.  Young,   6  Esp.  Ca.  Waterford,  2  You.  &"  Coll.   37 ;  Bram- 

113;  see  Bunbury  ?j.  Bunbury,  2  Beav.  -well   v.  Lucas,  2   Bam.  &  Cress.   7-to  ; 

173.  Sawyer  v.   Birchmore,  3   Myl.   &  Kee. 

{k)  Lord  Say  and  Seal's  case,  10  Mod.  572. 

41.  («)  Clark  v.  Clark,  2  Mood.  &  Malk.  3. 

(I)  Robson  V.  Kemp,  5  Esp.  Ca.   52  ;  (o)  Mynn  v.  Joliife,  1  Mood,  and  Rob. 

Doe  V.  Andrews,  Cowp.  845.  325  ;  see  Taylor  v.   Blacklow,   3   Bing. 

(m)  Speneeley  v.  Scliulenburgb,  7  N.  C.  235  ;  Lord  Walsingham  v.  Good- 
East,  357  ;  see  Knigbt  v.  Marquess  of  ricke,  3  Hare,  122. 

(1)  See  Crosby  v.  Berger,  11  Paige,  377  ;  Levers  v.  Yan  Buskirk,  4  Barr,  309. 
An  attorney  may  be  compelled  to  disclose  the  name  of  the  person  by  whom  he  was 
retained  ;  Brown  v.  Payson,  6  N.  Hamp.  443  ;  Chirac  v.  Reinicker,  H  "Wheaton, 
280  ;  Gowen  v.  Emery,'  18  Maine,  79  ;  Wheeler  v.  Hill,  16  Maine,  329  ;  the  char- 
acter in  which  his  client  employed  him ;  Beck^ith  v.  Benner,  6  Carr.  &  P.  681  ; 
but  see  Chirac  r.  Reinicker,  11  Wheaton,  280  ;  the  time  when  an  instrument  was 
put  into  his  hands,  but  not  its  condition  and  appearance  at  that  time  ;  Wheatley 
V.  Williams,  1  Mees.  &  Welsh.  533  ;  Brown  v.  Payson,  6  N.  Hamp.  443 ;  his  cli- 
ent's handwriting ;  Hurd  v.  Moring,  1  Carr.  &  P.  372 ;  Johnson  v.  Daverne,  19 
John.  134  ;  and  various  other  matters,  for  an  enumeration  of  which,  see  1  Greenl. 
Ev.  §245  ;  Bank  of  Utica  v.  Mersereau,  3  Barbour  Ch.  Rep.  528. 

(2)  Bank  of  Utica  v.  ^Mersereau,  3  Barbour  Ch.  Rep.  528. 

(3)  Foster  v.  Hall,  12  Pick.  89,  93  ct  seq.;  1  Greenl.  Ev.  §240  ;  Story  Eq.  PI. 
§600  ;  Wilson  v.  Troup,  7  John.  Ch.  25,  38,  39  ;  S.  C.  2  Cowen,  195  ;  Beltzhoover 
V.  Blackstock,  3  Watts,  20  ;  Pearse  v.  Pearse,  11  Jurist,  52  ;  March  v.  Ludlum,  3 
Sandf.  Ch.  Rep.  35  ;  Moore  v,  Brav,  10  Barr,  519  ;  Crisler  v.  Garland,  11  Smedes 
&  Marsh.  136. 
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the  habit  of  lending  the  money  of  his  clients,  who  peruses  the 
abstract  of  a  borrower  with  a  view  to  a  loan,  falls  within  the  rule, 
and  cannot  give  evidence  against  the  borrower  of  his  knowledge 
thus  acquired  (_p). 

10.  If  notice  be  only  proved  by  one  witness,  a  positive  and  ex- 
press denial  by  the  answer  will  prevent  the  Court  from  decreeing 
against  the  answer  (^q)  :  for  in  equity  the  general  rule  is,  that  if  the 
answer  contains  a  positive  denial  of  the  case  stated  in  the  bill,  and 
it  is  contradicted  by  one  witness  only,  there  cannot  be  a  decree 
against  the  defendant,  unless  the  circumstances  so  preponderate, 
that  greater  credit,  upon  the  testimonies  of  both  being  fairly  bal- 
anced, must  be  given  to  the  depositions  of  the  witness  than  to  the 
answer  of  the  defendant ;  laying  aside  all  recollection  that  the  oath 
of  one  of  the  parties  is  that  of  an  interested  person  (r)(l). 

11.  But  where  it  is  not  a  positive  denial  of  the  same  fact,  but 
admits  of  a  difference,  that  it  is  only  a  denial  with  respect  to  him- 
self, whereas  in  other  respects  it  will  equally  affect  him,  there  are 
several  cases  where  the  Court,  on  one  undoubted  witness,  would 
decree  against  the  answer ;  for  instance,  a  person  denying  only 
personal  notice  is  a  negative  pregnant,  that  still  there  may  be 
notice  to  his  agent,  which  is  a  fact  equally  material  (s)(2). 

12.  And  where  the  answer  is  not  ad  idem,  the  charge  being 
positive,  and  the  answer  only  to  belief,  which  is  not  sufficient  to 
contradict  what  is  positively  sworn,  a  single  witness  will  be  suffi- 
cient (0(3). 

(p)  Doe  i\  Watkins,  3  Biiig.  N.  C.  Ball   &  Beatty,    234  ;  Cooke  v.    Clay- 

421  ;  Herrings.  Clobery,  Jones r.  Pugh,  worth,  18  Ves.  12. 

1  lurn.  &  Phil.  91,  96.'                        '  (r)  Per  LordEldon,  East  India  Comp. 

(y)  Alam  V.  Jourdon,  1  Vcrn,    161  ;  i\  Donald,  9  Yes.  jiin.    275 ;  1   Smith, 

3  Cha.  Ca.  123  ;  Kingdome  v.  Boakes,  213. 

Prec.  Cha.  19  ;  Mortimer  v.  Orchard,  2  (s)    See    1   Ves.    66  ;    3    Atk.    650 ; 

Ves.  jun.  243,  [Sumner's  ed.  notes];  and  Hughes  v.  Garner,  2  You.  &  Coll.    328. 

see  Evans  v.  Bicknell,  6  Yes.  jun.  174  ;  {t}  See  1  Ves.  97  ;  and  see  Pilling  v. 

3  Cha.  Ca.  123  ;  Dawson  v.  Massey,  1  Armitage,  12  Yes.  jun.  78. 

(1)  East  India  Companv  v.  Donald,  9  Sumner's  Vesev,  275,  note  (c)  ;  2  Dan- 
iell  Ch.  Pr.  (1st  Am.  ed.)'983,  note  (1)  and  cases  cited;  1  Greenl.  Ev.  §260; 
Towne  v.  Smith,  1  Wood.  &Minot,  115  ;  Hough  v.  Richardson,  3  Story  C.  C.  659  ; 
Morgan  v,  Tipton,  3  McLean,  339  ;  Gould  i\  Gould,  3  Story  C.  C.  516;  Appleton 
».  Horton,  25  Maine,  23  ;  Eastman  v.  M'Alpin,  1  Kelly,  157  ;  Menifee  v.  Menifee, 
3  English,  9. 

(2)  2  Daniell  Ch.  Pr.  (1st  Am.  ed.)  984,  985,  in  note;  Wilkins  v.  Woodfin,  5 
Munf.  183  ;  M'Campbellr.  GiU,  4  Monroe,  90  ;  Sallee  v.  Duncan,  7  Monroe,  383  ; 
Hutchinson  v.  Sinclair,  7  Monroe,  293  ;  Neal  v.  Ogden,  5  Monroe,  362  ;  East  In- 
dia Company  v.  Donald,  9  Sumner's  Vesey,  275,  note  (c)  ;  Porter  v.  Bank  of  Rut- 
land, 19  Vermont,  410. 

(3)  The  only  effect  of  the  answer  in  such  a  case  is,  to  put  the  plaintiff  to  the 
necessity  of  proving  the  facts  alleged  in  his  bill.     2  Daniel!  Ch.  Pr.  (1st  Am.  ed.) 
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13,  So  a  letter  of  the  defendant's,  corroborating  the  witness, 
will  be  sufficient  with  the  evidence  to  contradict  the  defendant's 
answer  (u). 

14.  So  where  there  are  a  great  many  concurrent  circumstances, 
that  strengthen  and  support  the  depositions  of  a  single  witness, 
his  evidence  alone  will  enable  the  Court  to  decree  against  tlie 
answer  (a;)(l). 

*15.  If  the  evidence  is  not  clear  enough  to  enable  the  Court  to 
make  a  satisfactory  decree,  it  will  be  sent  to  law  to  be  tried  (y)  (2), 
unless  the  value  of  the  property  will  not  admit  of  it  (z). 

16.  But  the  same  rule  that  would  absolutely  prevent  a  decree 
from  being  made  will  restrain  the  Court  from  directing  an  issue  (a)  ; 
for  the  matter  is  only  referred  to  law,  to  know  what  a  court  of 
equity  ought  to  do  (6)  ;  and  sending  it  to  law  to  be  tried,  where 
the  jury  will  certainly  find  it   on  the  testimony  of  one    witness  (3), 

.and  then  decreeing  it  on  that  verdict,  is  the  same  thing  as  decreeing 
on  one  witness,  without  trying  it  at  all  (c). 

17.  Formerly,  an  issue  used  to  be  directed,  although  upon  the 
evidence  a  decree  could  not   be  made    (^/),  and    in  such    cases  the 

(u)  Keys  v.  Williams,  3  You.  &  Coll.  478. 
55.  («)  Pember  v.  Mathers,  1  Bro.   C.  C. 

(.r)   Walton  v.   Hobbs,   2    Atk.    19  ;  52. 
Anon.  3  Atk.  270  ;  Only  v.   Walker,  3         (6)  See  1  Bro.  C.   C.  53,   54  ;  9   Yea. 

Atk.  407 ;  Pember  v.  Mathers,  1    Bro.  jun.  284  ;   1  Smith's  Rep.  219. 
C.  C.  52,    [Perkins's  ed.  notes]  ;  East         (c)  See  1  Eq.  Ca.  Abr.  229,  pi.  13. 
India  Comp,  v.  Donald,  9  Yes,  jun.  275  ;         (d)  Stadd   y.   Cason,  Toth.  230  ;  Ib- 

1  Smith,  213;  and  see  6  Yes.  jun.   40;  botson  v.  Rhodes,  2  Yern.  554  ;   1   Eq. 

Biddulph  r.  St.  John,  2   Scho.   &  Lef.  Ca.  Abr.  229,  pi.   tS,    S.   C. ;  Cant   v. 

521.  Lord  Beauclerk,  3  Atk.  408,  cited;  sed 

(y)  Arnot  v.  Biseoe,  1  Yes.  95.  vide   Christ  College  v.    Widdinj^ton,  2 

(~)  Jolland  v.  Stainbridge,  3  Yes.  jun.  Yern.  283. 

984,  in  note ;  WaterlB  v.  Creagh,  4  Stewart  &  Port.  410  ;  Knickerbacker  v.  Harris, 
1  Paige,  209  ;  Lawrence  v.  Lawrence,  4  Bibb,  358  ;  Watson  v.  Palmer,  5  Arkan- 
sas, 501,  505,  506;  Parkman  t-.  Welch,  19  Pick.  231;  Pennington  «'.  Gittings,  2 
Gill  &  John.  208  ;  Hunt  i\  llousmanier,  3  Mason,  294  ;  Brown  c.  Brown,  10  Yer- 
ger,  84  ;  Young  r.  Hopkins,  6  ^Monroe,  22  ;  East  India  Company  v.  Donald,  9 
Sumner's  Yesey,  275,  in  note  (c)  ;  Hall  v.  Guthrie,  10  Missouri,  621  ;  Givens  v. 
Tidmore,  8  Alabama,  745 ;  Dugan  v.  Gittings,  3  Gill,  138  ;  Newman  v.  James,  12 
Alabama,  29. 

(1)  1  Greenl.  Ev.  §260  ;  Gresley  Eq.  Ev.  4,  5  ;  East  India  Company  v.  Donald, 
9  Sumner's  Yesey,  275  and  note  ;  Gamble  v.  Johnson,  9  Missouri,  605.  Circum- 
stances alone,  in  the  absence  of  a  positive  witness,  may  be  sufficient  to  overcome 
the  denial  in  the  answer,  even  of  a  person  who  answers  on  his  own  knowledge. 
Long  V.  White,  5  J.  J.  Marsh.  228  ;  2  Daniell  Ch.  Pr.  (1st  Am.  ed.)  985,  in  note 
(1).  See  also  Sturtevant  r.  Waterbury,  1  Edwards,  442;  Brown  z'.  Brown,  10 
Yerger,  84 ;  Dunham  v.  Gates,  1  Holf.  Ch.  188 ;  Cunningham  v.  Freeborn,  3 
Paige,  564;  Gould  v.  Williamson,  21  Maine,  276.  The  answer  that  denies  may 
contain  the  circumstances  to  corroborate  the  plaintiff's  proof,  so  as  to  overcome 
itself,  when  taken  in  connection  with  that  proof.  Pierson  v.  Catlin,  3  Yermont, 
272  ;  Maury  v.  Lewis,  10  Yerger,  115. 

(2)  2  DanieU  Ch.  Pr.  (1st  Am.  ed.)  987. 

(3)  See  Kinsey  v.  Grimes,  7  Blackf.  290. 
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defendant's  answer  was  to  be  read  at  the  trial,  not  as  evidence, 
for  that  could  not  be,  nor  was  it  to  be  admitted  to  be  true,  but  to  be 
sworn,  so  that  the  defendant  might  have  the  benefit  of  his  oath 
at  law  as  well  as  in  equity,  if  it  would  have  any  weight  with  the 
jury.  But  this  could  only  be  done  where  it  was  merely  oath 
against  oath  (e)  :  and  as  an  issue  would  not  now  be  directed  in 
such  a  case,  the  answer  of  the  defendant  cannot,  it  should  seem, 
at  the  present  day,  be  directed  to  be  read  at  a  trial  at  law  (1). 
But  if  a  bill  is  filed  for  a  discovery  only,  the  answer  of  the  defend- 
ant may  of  course  be  read  on  the  trial  {/)- 

18.  It  must  be  remarked,  that  if  the  notice  arise  by  construction 
of  equity  on  a  deed  which  is  in  the  possession  of  the  purchaser  (§•), 
and  he  contend  that  it  did  not  come  into  his  custody  till  after 
the  completion  of  his  purchase,  the  proof  thereof  will  lie  on 
him  (A.) 

19.  In  one  case  (i),  however,  although  the  only  evidence  of  the 
deed  being  in  the  possession  of  the  defendant  was  the  discovery 
in  his  answer,  and  on  the  deed  being  produced  the  counsel  offered 
to  read  the  answer,  to  show  that  it  had  not  been  delivered  to  him 
till  lately,  and  long  after  he  had  purchased  the  estate,  Lord  Hard- 
wicke  refused  it,  although  it  was  argued  to  be  very  hard  ;  because 
the  only  account  of  the  delivery  of  the  deed  was  in  the  answer ; 
and  by  its  not  being  permitted  to  be  read  the  deed  must  be  taken  to 
*be  in  his  custody  at  the  lime  of  the  purchase,  ten  years  before  it 
actually  was. 

20.  But  it  seems,  that  the  defendant  had  sufficient  notice, 
besides  the  mere  custody  of  the  deed.  His  conveyance  recited  all 
the  former  deeds  ;  and  therefore  reading  the  answer,  to  prove  when 
the  deed  in  question  came  into  his  custody,  was  perfectly  unneces- 
sary. This  case,  consequently,  cannot  be  deemed  subversive  of  the 
general  rule. 

21.  Lastly,  we  may  here  observe,  that  although  a  purchaser 
being  fixed  with  notice,  may  be  decreed  to  account  for  the  rents 
received  by  him,  yet  he  will  not,  like  a  mortgagee  in  possession, 
be  made  responsible  for  what,  wilhout  his  default  or  neglect,  he 
might   have    received,  and   he  will    be  entitled    to    all   just   allow- 

(e)  Only  v.  Walker,  3  Atk.  407.  (y)  See  1  Ves.  392, 

(/)  See  9  Ves.  jun.   282 ;  1    Smith,         (h)  See  2  Yes.  486. 
218.  (0  Mertins  v.  Joliffe,  Ambl.  311. 

CI)  See  Gamble  v,  Johnson,  9  Missouri,  COa. 
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ances  (k).  And  if  by  his  answer  he  admit  that  he  has  for  the 
time  past  been  in  possession  or  in  receipt  of  the  rents  of  the  estate, 
yet  he  will  not  be  charged  with  rents  not  actually  received  by 
him  (/). 

(k)  HoweU  t'.  HoweU,  2  Myl.  &  Cra.  478.  (0  S.  C. 
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OF    PLEADING    A    PURCHASE. 


1.   Ground  of  Plea. 

3.  Must  be  sworn :    answer  over-ruling 
or  supporting  plea. 

Deeds  of  purchase  to  he  stated. 

Averment  of  seisin. 

And  of  possession  :  reversion. 

And  of  paxjment  of  price. 

8.  A7id  denial  of  notice, 

9.  And  particular  instances  to  be  denied 

specially  :  possession  of  papers. 
Where  general  denial  of  notice  suffi- 
cient. 
11.  Notice  to  be  denied  by  answer  also. 


10 


13.  Plea  no  jirotection  tvherc  tvant  of  due 

diligence. 

14.  Decree  after  an  issue  and  then  appeal 

to  Dom,  Proc. 

15.  Whether  plea  pivtects  against  a  legal 

title. 

16.  Lord  Nottingham's  decisions  for  and 

against. 

17.  Parker  v.  Blythmore  for. 

18.  Lord  Thurlow  against. 

19.  Lord  Bosshjn  for. 

20.  Sir  John  Leach  against. 

21.  Observation  on  the  rule. 


1.  "Supposing  a  plaintiff  to  have  a  full  title  to  the  relief  he 
prays,  and  the  defendant  can  set  up  no  defence  in  bar  of  that  title, 
yet  if  the  defendant  has  an  equal  claim  to  the  protection  of  a  court 
of  equity  to  defend  his  possession,  as  the  plaintiff  has  to  the  assist- 
ance of  the  Court  to  assert  his  right,  the  Court  will  not  interfere 
on  either  side.  This  is  the  case  where  the  defendant  claims  under 
a  purchase  for  valuable  consideration,  without  notice  of  the  plain- 
tiff's title,  which  he  may  plead  in  bar  of  the  suit  (a)  (1)." 

2.  The  principle  of  this  plea,  Lord  Eldon  observes,  is  this  :  "  I 
have  honestl}'  and  bona  fide  paid  for  this  estate,  in  order  to  make 
myself  the  owner  of  it :  and  you  shall  have  no  information  from 
me  as  to  the  perfection  or  imperfection  of  my  title  until  you  deliver 
me  from  the  peril  in  which  you  state  I  have  placed  myself  in  the 
article  of  purchasing  bonajide  (b)  (2)." 

(«)  Mitford  on  Pleading,  2d  edit.  jj.  (b)  See  Walwvn  v.  Lee,  9  Yes.  jun. 
215  ;  Gough  v.  Steadman,  Finch,  208.        21. 

(1)  Story  Eq.  PL  §805,  §60-la ;  Wood  v.  Maun,  1  Sumner,  506,  507,  508  ;  High 
V.  Batte,  10  Yerger,  335  ;  Donuell  r.  King,  7  Leigh,  393  ;  Je-\vett  v.  Palmer,  7 
John.  Ch.  05 ;  Gallatian  v.  Cunningham,  8  CoAven,  3G1 ;  Souzer  v.  De  Meyer,  2 
Paige,  574  ;  2  Daniell  Ch.  Pr.  (1st  Am.  ed.)  773  ct.  seq. 

(2)  The  protection  which  equity  throws  around  an  innocent  purchaser,  applies 
not  only  to  bills  of  relief,  but  also  to  bills  of  discovery.     2  Story  Eq.  Jur.  {1502. 
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3.  This  plea  is  a  peremptory  plea,  and  must  be  sworn  by  the 
pleader  (c).  It  must  be  put  in  ante  litem  contestatam,  because  it  is 
a  plea  why  an  answer  should  not  be  put  in  ;  and,  therefore,  if  a 
-defendant  answers  to  any  thing  to  which  he  may  plead,  he  over- 
rules his  plea  (rf),  but  he  may  answer  any  thing  in  subsidium  of  his 
plea,  as  he  may  deny  notice  in  his  answer,  which  he  may  deny 
*also  in  his  plea  ;  because  that  is  not  putting  any  thing  to  issue 
which  he  should  cover  by  his  plea  from  being  put  in  issue,  but  it  is 
adding,  by  way  of  answer,  that  which  will  support  his  plea,  and  not 
an  answer  to  a  charge  in  the  bill,  which  by  the  plea  he  would  de- 
cline. But  the  purchaser  must  protect  himself  by  plea,  for  if  he 
answer  he  is  bound  to  answer  fully  (e)  (1). 

4;  The  plea  must  state  the  deeds  of  purchase,  setting  forth  the 
dates,  parties  and  contents  briefly,  and  the  time  of  their  execution  (I), 
for  that  is  the  peremptory  matter  in  bar  (/)  (II). 

5.  It  must  aver  that  the  vendor  was  seised,  or  pretended  to  be 
seised  at  the  time  he  executed  the  conveyance  (g)  (2).  In  Carter 

(c)  Marshall  r.  Frank,  Prec.  Cha.  480.         (/)  See  Gilb.  For  Rom.  58  ;  Aston 

(J)  Richardson  v.  Mitchell,  Sel.  Cha.  v.  Aston,  3  Atk.  302 ;  and  2  Ves.  107, 

Ca.  51  ;  Blacket  v.  Langlands,  1  Anstr.  396  ;  and  see  WaUwyn  v.  Lee,  9    Ves. 

14.  jun.  24. 

(e)  Gilb.  For.  Rom.  58.      See  Hoare         (<j)  Story  v.  Lord  Windsor,  2   Atk. 

V.  Parker,  1  Bro.   C.   C.  578  ;  Ovey   v.  630  ;  Head  v.  Egerton,  3  P.  Wms.  279  ; 

Leighton,   2  Sim.  &    Stu.    234 ;    Lord  and  see  17  Ves.  jun.   290  ;  Jackson  v. 

Portarlington  v.  Sotilby,   6   Sim.   356;  Roe,  4  Russ.  514. 

see  now  the  new  Rules,  Ir.  Rule  46. 

(I)  Qu.  this,  as  the  plaintiff  might  thereby  be  enabled  to  proceed  against  the 
defendant  at  law.  See  Anon.  2  Cha.  Ca.  161.  In  Day  v.  Arundel,  Hard.  510,  it 
was  expressly  held  that  the  time  of  the  purchase  need  not  be  stated  in  the  plea. 

(II)  It  seems,  that  the  practice  formerly  was,  to  extend  the  plea  to  the  discov- 
ery even  of  the  purchase- deeds  ;  and  in  Wat  kins  v.  Hatchet,  1  Eq.  Ca.  Abr.  33, 
pi.  3,  although  the  purchaser  improvidently  ottered  to  produce  his  purchase-deeds, 
yet  the  court  would  not  bind  him  to  do  so. 

Equity  will  not  take  the  least  step  against  him,  and  will  allow  him  to  take  every 
advantage  which  the  law  gives  him ;  for  there  is  nothing  which  can  attach  itself 
upon  his  conscience,  in  such  a  case,  in  favor  of  an  adverse  claim,  ib.  §1503  ;  1  ib. 
^410  ;  Wood  V.  Mann,  1  Sumner,  506  ;  McNeil  v.  Magee,  5  Mason,  269  ;  Vallier 
V.  Hinde,  7  Peters,  252  ;  Fitzsimmons  v.  Ogden,  7  Cranch,  2 ;  Boone  v.  Chiles, 
10  Peters,  177  ;  Story  Eq.  PL  603. 

(1)  Story  Eq.  PL  §605,  §606,  §846  to  §847;  Bank  of  Utica  i\  Mersereau,  7 
Paige,  517,  520  ;  2  Daniell  Ch.  Pr.  (1st  Am.  ed.)  826,  827  in  notes,  where  the 
cases  on  this  point  are  cited,  830.  The  Supreme  Court  of  the  United  States,  by 
the  Equity  rules  promulgated  at  the  January  Term,  1844,  have  materially  altered 
the  general  doctrine.  The  39tli  Rule,  among  other  matters,  provides,  that  "  a 
bona  Jide  purchaser  for  a  valuable  consideration,  without  notice,  may  set  up  that 
defence  by  way  of  answer  instead  of  plea,  and  shall  be  entitled  to  the  same  pro- 
tection, and  shall  not  be  compellable  to  make  any  further  answer  or  discovery  of 
his  title  than  he  would  be  in  any  answer  in  support  of  such  plea."  Story  Eq.  PI. 
§847,  in  note. 

(2)  Craig  v.  Leiper,  2  Yerger,  193 ;  Lanesborough  r.  Kilmaiiie,  2  MolL  403 ; 
Snelgrove  v,  Snelgrove,  4  Desaus.  287. 
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V.  Pritchard  (A)  it  was  held  that  the  plea  ol'  a  purchase  without  notice 
must  aver  the  defendant's  belief  that  the  person  from  whom  he 
purchased  was  seised  in  fee.  If  it  be  charged  in  the  bill  that  the 
vendor  was  only  tenant  for  life,  or  tenant  in  tail,  and  a  discovery 
of  the  title  be  prayed,  such  a  discovery  cannot  be  covered,  unless 
a  seisen  is  sworn  in  the  manner  already  mentioned,  or  that  such 
fines  and  recoveries  were  levied  and  suffered  as  would  bar  an  entail 
if  the  vendor  was  tenant  in  tail  ;  for  if  a  purchase  by  lease  and 
release  should  be  set  forth,  which  would  pass  no  more  from  the 
tenant  in  tail  than  it  lawfully  may  pass,  and  that  is  only  an  estate 
for  the  life  of  the  tenant  in  tail  (I),  then  there  is  no  bar  against 
the  issue  (i).  Where,  however,  a  fine  is  pleaded,  the  plea  must 
aver  an  actual  seisin  of  a  freehold  in  the  vendor,  and  not  that  he 
was  seised,  or  pretended  to  be  seised  (k). 

*6.  If  the  conveyance  pleaded  be  of  an  estate  in  possession,  the 
plea  must  aver  that  the  vendor  was  in  possession  at  the  time  of  the 
execution  of  the  conveyance  (Z).  And  if  it  be  of  a  particular  estate^ 
and  not  in  possession,  it  must  set  out  how  the  vendor  became  en- 
titled to  the  reversion  (m).  But  although  a  bill  be  brought  by  an 
heir,  the  plea  need  not,  on  that  account,  aver  the  purchase  to  be 
from  the  plaintiff's  ancestor  (w). 

7.  The  plea  must  also  distinctly  aver  that  the  consideration- 
money  mentioned  in  the  deed  was  bona  fide  and  truly  paid  (o)  (I),  in- 
dependently of  the  recital  of  the  purchase-deed  (jp)  ;  for  if  the 
money  be  not  paid,  the  plea  will  be  overruled  (5'),  as  the  purchaser 

{K)  Michael.  Term,  12  Geo.  2,  1739  ;  {pi)  Hughes  t'.  Garth,  Ambl.  421. 

2  Vivian's  MS.  Rep.  90,  in   Lincoln's  {n)  Seyraour  v.   jSTosworth,  2  Frecm- 

Inn  Library  ;  see  Jackson  v.   Rowe,  4  128  ;  &  Ch.  Rep.  23  ;  Nels.  Cha.  Rep. 

Buss.  514.  135. 

(»•)  Gilb.  For.  Rom.  57.  (0)  Moor  v.  Mayhow,  1  Cha.  Ca.  34  ; 

{K)   Story  v.  Lord  Windsor,   2  Atk.  see  2  Atk.  241  ;  see  Molony  v.  Kernan, 

360 ;  and  see  Page  v.  Lever,  2  Ves.  jun.  2  Dru.  &  War.  31. 

450;    Dobson  v.   Leadbeater,   13    Ves.  (/))  Maitland  v.  WUson,  3  Atk.  814; 

jun.  230.  [See  Snelgrove  v.  Snelgrove,  4  Desaus. 

{I)  Trevanian  v.  Mosse,  1  Vem.  246  ;  287.] 

and  see  3  Ves.  jun.  226  ;  and  3  Ves.  jun.  {q)  Hardingham  v.  Nicholls,  3  Atk, 

32 ;  Lady  Lanesborough  i'.  Lord  Kil-  304  ;  [4  Desaus.  287.] 
maine,  2  Moll.  403. 

(I)  This  is  the  doctrine  of  Littleton,  with  which,  it  seems,  Gilbert  agrees  ;  but 
since  Littleton's  time  it  has  been  held  that  the  release  has  a  base  fee  determinable 
by  the  entry  or  action  of  the  issue.  See  Butler's  n.  (1)  to  Co.  Litt.  331,  a.  and 
the  authorities  there  referred  to.  But  now  estates  tail  may  be  barred  by  deed,  3 
&  4  Will.  4,  c.  74. 

(1)  Story  Eq.  PI.  ^^805 ;  Jewett  v.  Palmer,  7  John.  Ch.  65  ;  High  v.  Batte,  10 
Yerger,  335  ;  Donnell  v.  King,  7  Leigh,  393  ;  Malony  v.  Kernan*  2  Dru.  &  W.  81  ; 
Snelgrove  v.  Snelgrove,  4  Desaus.  287. 
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js  entitled  to  relief  against  payment  of  it  (r).  The  particular 
consideration  must,  it  should  seem,  be  stated  (s)  (1),  although  this 
point  has  been  decided  otherwise  (t).  There  can,  however,  be  no 
objection  to  state  the  consideration,  as,  if  it  be  valuable,  the  plea 
will  not  be  invalidated  by  mere  inadequacy  (u).  The  question  is 
not  whether  the  consideration  is  adequate,  but  whether  it  is 
valuable.  For  if  it  be  such  a  consideration  as  will  not  be  deemed 
fraudulent  within  the  statute  of  27th  Elizabeth,  or  is  not  merely 
nominal  (x),  or  the  purchase  is  such  a  one  as  would  hinder  a 
puisne  purchaser  from  overturning  it,  it  ought  not  to  be  impeached 
in  equity. 

8.  The  plea  must  also  deny  notice  of  the  plaintiff's  title  or 
claim  Q/)  previously  to  the  execution  of  the  deeds  and  payment  of 
the  purchase-money  (^z)  ;  for  till  then  the  transaction  is  not  com- 
plete ;  and,  therefore,  if  the  purchaser  have  notice  previously  to 
-that  time  he  will  be  bound  by  it  (a)  (2).  And  the  notice  so  denied 
must  be  notice  of  the  existence  of  the  plaintiff's  title,  and  not 
merely  notice  of  the  existence  of  a  person  who  could  claim  under 
that  title  (b).  But  a  denial  of  notice  at  the  time  of  making  the 
*purchase,  and  paying  the  purchase-money,  is  good  (3)  ;  and  notice 
before  the  purchase  need  not  be  denied,  because  notice  before  is 
notice  at  the  time  of  the  purchase  (4)  ;  and  the  party  will  in  such 
case,  on  its  being  made  appear  that  he  had  notice  before,  be  liable  to 
be  convicted  of  perjury  (c). 

(r)  See  supra,  p.  679.  (y)  Lady  Bodmin  v.  Vendebendy,  1 

(s)  Millard's  case,  2  Freem.  43  ;  and  Vern.  179  ;  Anon.  2  Yentr.  361,  No.  2. 

Snag's  case,  cited  ibid. ;  and  see  Wag-  (s)  Moor  v.  Mayhow,  1  Cha.  Ca.  34  ; 

staff  V.  Head,  2  Cha.  Ca.  156.  Storey  v.  Lord  Windsor,  2  Atk.   630  ; 

(t)  Moor  V.  Mavhow,  1  Cha.  Ca.   34  ;  Attorney-general  v.    Gower,  2  Eq.  Ca. 

Day  v.  ArundeU,  Hard.  510.  Abr.  685,  pi.  11. 

(m)  Basset  v.  Nosworthy,  Finch,  102  ;  (o)  Vide  supra,  p.  689  ;  supra,  p.  1036. 

Ambl,  767;]Mildniayc.  IMildmay,  Ambl.  (6)  Kelsall  v.  Bennett,  1  Atk.  522; 

767,  cited  ;  Bullock  v.  Sadlier,  Arabl.  which  has  overruled  Branton  v.  Barker, 

764.  2  Vern.  159,  cited, 

{x)  See  Moor  v.  Mayhow,  1  Cha.  Ca.  (c)  Jones  v.  Thomas,  3  P.  Wms.  243. 
34  ;  Wagstaff  v.  Read,  2  Cha.  Ca.  156. 


(1)  See  High  v.  Batte,  10  Yerger,  335  ;  Donnell  v.  King,  7  Leigh,  393. 

(2)  Jewett  V.  Palmer,  7  John.  Ch.  65  ;  Wood  v.  Mann,  1  Sumner,  506  ;  Wilson 
V.  Hillyer,  1  Saxon  N.  J.  63  ;  Story  Eq.  PI.  §806;  PiUow  v.  Shannon,  3  Y'erger, 
508 ;  Frost  v.  Beekman,  1  John.  Ch.  288,  301 ;  WUlianis  v.  Hollingsworth,  I 
Strobh.  Eq.  103  ;  Boone  v.  Chiles,  10  Peters  (S.  C.)  177,  211,  212  ;  ante,  1036  and 
cases  cited  in  note  ;  De  Mott  v.  Starkey,  3  Barbour  Ch.  Rep.  403. 

(3)  See  Snelgrove  v.  Snelgrove,  4  Desaus.  287  ;  Murray  v.  Fiiister,  2  John.  Ch. 
155,  157. 

(4)  To  make  the  plea  of  bona  fide  purchaser  without  notice  available,  the  notice 
before  the  whole  of  the  purchase-money  was  paid  and  conveyance  received,  must 
be  denied.  Natz  v.  M'Pherson,  7  Monroe,  699 ;  Fi-ost  v.  Beekman,  I  John.  Ch. 
298,  303-;  Je^^-ett  v.  Palmer,  7  John.   Ch.  65  :  High  t-.  Batte,  10  Yerger,  385. 
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0.  The  notice  must  be  positively  and  not  evasively  denied  (rf), 
and  must  be  denied,  whether  it  be  or  be  not  charged  by  the  bill  (e). 
If  particular  instances  of  notice,  or  circumstances  of  fraud,  are 
charged,  the  facts  from  which  they  are  inferred  must  be  denied  as 
specially  and  particularly  as  charged  (/)  (1).  So  if  the  bill  charges 
that  the  purchaser  has  in  his  possession  certain  papers  and  docu- 
ments, whence  it  will  appear  that  his  is  not  a  purchase  without 
notice,  the  defendant  is  bound  to  support  his  plea  by  an  answer  to 
that  charge  (,^), 

10.  But  he  need  only  by  this  plea  deny  notice  generally  (Ji), 
onless  where  facts  are  specially  charged  in  the  bill  as  evidence  of 
notice  (i)  (2). 

11.  Notice  must  also  be  denied  by  answer,  for  that  is  matter  of 
fraud,  and  cannot  be  covered  with  the  plea,  because  the  plaintiff 
must  have  an  opportunity  to  except  to  its  sufficiency  if  he  think 
fit  (Jc)  ;  but  it  must  also  be  denied  by  the  plea,  because  otherwise 
there  is  not  a  complete  plea  in  court  on  which  the  plaintiff  may 
take  issue   (I), 

12.  Although  a  purchaser  omit  to  deny  notice  by  answer,  he 
will  be  allowed  to  put  in  the  point  of  notice  by  way  of  answer  (in)^ 
and  the  omission  will  not  invalidate  his  plea,  if  it  is  denied  by 
that  (n).  If  notice  is  omitted  to  l>e  denied  by  the  plea,  and  the 
•plaintiff  reply  to  it,  the  defendant  has  then  only  to  prove  hi& 
purchase,  and  it  is  not  material  if  the  plaintiff  do  prove  notice,  as 
he  has  waived  setting  down  the  plea  for  argument,  in   which   case 

(d)  Cason  v.  Hound,  Prec.  Cha.  226 ;     2  Myl.  &  Kee.  732. 

and  see  2  Eq.  Ca.  Abr.  682,  (D.)  n.  (b.)         (h)  Ovey  v.  Leighton,  2  Sim.  &  Stu, 

(e)  Aston  v.  Curzon,   and  Weston  v.     234. 

Berkeley,  3  P.  Wms.  244,  n.  (_/") ;  and         (i)  Pennington  v.  Beechey,  2  Sim.   & 

sec  the  6th  resol.  in  Brace  v,  Duke  of  Stu.  282  ;  Thring  v.  Edgar,  2    Sim.    & 

Marlborough,  2  P.  Wms.  491  ;  Hughes  Stu.  274. 
V.  Garner,  2  You.  &  Coll.  328.  (k)  Anon.  2  Cha.   Ca.   161 ;  Price   v. 

(/)  Meder  v.  Birt,  Gilb.    Eq.   Pep.  Price,  1  Yern.  185  [4  Desaus.  287]. 
185;  Padford  V.   Wilson,  3  Atk.  815;         (/)  Harris  v.  Ingiedew,   3  P.    Wms. 

and  see  Jerrard  v.  Saunders,  2  Yes.  jun.  91  ;  Meadows  v.  Duchess  of  Kingston,. 

187  [Sumner's  ed.  notes]  ;  4  Bro.  C.  C.  Mitf.  on  Plead.  2d  edit.  216,  n.   [4  De- 

322  ;  6  Dow,  230  ;  Foley  v.  Hill,  3  Myl.  saus.  288]. 
&  Cra.  478.  (w)  Anon.  2  Cha.  Ca.  161. 

((/)  Hardman  v.  Ellamcs,  5  Sim.  650;         (»)  Coke  v.  Wilcocks,  Mose.  73. 

(1)  Balcom  v.  N.  York  life  Ins.  &  Trust  Co.  11  Paige,  454  ;  Lowry  v.  Tew,  3 
Barbour  Ch.  Rep.  407  ;  Frost  v.  Beekman,  1  John.  Ch.  298  ;  Manhattan  Co.  v. 
Evertson,  6  Paige,  457 ;  Deniring  v.  Smith,  3  John.  Ch.  332,  345  ;  Wilson  v.  Hill- 
yer,  1  Saxton  ]N.  J.  63  ;  Galatian  v.  Erwin,  1  Hopkins,  48  ;  Pillow  v.  Shannon,  3 
Yerger,  508  ;  Murray  v.  Ballou,  1  John.  Ch.  566  ;  Murray  v.  Finster,  2  ib.  155  i 
Snelgrove  v.  Snelgrove,  4  Desaus.  287. 

(2)  Griffith  v.  Griffith,  1  Hoff.  Ch.  Bep,  163, 


OF    PLEADING    A    PURCHASE,  577 

it  would  have  been  overruled  (o).  If,  however,  a  bill  is  exhibited 
against  a  purchaser,  and  he  plead  his  purchase,  and  the  bill  is 
^thereupon  dismissed,  a  new  bill  will  lie  charging  notice,  if  the 
point  of  notice  was  not  charged  in  the  former  bill,  or  examined  to  ; 
and  the  former  proceedings  cannot  be  pleaded  in  bar  (p).  But  if 
notice  is  neither  alleged  by  the  bill  nor  proved,  and  th-e  defendant 
by  his  answer  deny  notice,  an  inquiry  will  not  be  granted  for  the 
purpose  of  affecting  him  with  notice  (y). 

13.  A  plea  of  a  purchase  for  valuable  consideration  without 
notice,  will  not  be  allowed  where  the  purchaser  might  by  due  dili- 
gence have  ascertained  the  real  state  of  the  title  (r). 

14.  If  a  purchaser's  plea  of  valuable  consideration  without 
notice  be  falsified  by  a  verdict  at  law,  and  thereupon  a  decree  is 
made  against  the  purchaser,  and  he  then  carries  an  appeal  to  the 
House  of  Lords,  it  will  be  dismissed,  and  the  decree  affirmed 
without  further  inquiry  (s). 


15.  The  title  of  a  purchaser  for  valuable  consideration  without 
notice  is  a  shield  to  defend  the  possession  of  the  purchaser  (t),  not 
a  sword  to  attack  the  possession  of  others  (u).  It  is  clear  that  it 
will  protect  his  possession  from  an  equitable  title,  although  even 
that  has  been  sometimes  questioned  (x)  ;  whether  it  will  avail 
against  a  legal  title  is  perhaps  doubtful  (1). 

(0)  Harris  v.  Ingledew,  3  P.  Wms.  heard  upon  appeal  before  the  Lord 
91  ;  Eyre  v.  Dolphin,   2  Ball  &   Beat.     Chancellor. 

102.  (s)  Lewis  v.  Fielding,  Colles  P.   C, 

(^)  Williams  v.  Williams,  1  Cha.  Ca.  36L 

2.  (t)   Patterson    v.   Slaughter,   AmbL 

(q)  Hardy  v.  Reeves,  5  Ves.  jun.  426.  292. 

(r)  Jackson  v.  Rowe,  2   Sim.  &   Stu.  (^<)  See  3  Ves.  jun.  225. 

472.     See  and  consider  the  case.     It  was  (a;)  See  1  Ball  &  Beatty,  l7l. 

(1)  See  Wood  v.  Mann,  1  Sumner,  506;  1  Story  Eq.  Jur.  §410,  note  at  end. 
**  The  point  of  doubt,"  says  Mr.  Justice  Story,  "  has  been,  whether  the  defence 
ought  to  apply  to  a  case,  where  the  plaintiff  founds  his  bill  upon  a  legal  title, 
seeking  to  suppoi't  it  by  a  discovery,  and  the  defendant  relies  solely  on  an  equita- 
ble title  to  protect  himself  from  the  discovery.  Upon  this  point  the  authorities 
are  at  variance ;  but  upon  principle,  it  Avould  seem  difficult  to  resist  the  reasoning, 
by  which  the  doctrine,  that  the  purchaser  is  in  such  a  case  entitled  to  protection, 
is  supported,"  Story  Eq.  PI,  §604a-  See  Snelgrove  v.  Snelgrove,  4  Desaus.  288, 
where  this  point  is  fully  examined,  and  the  Chancellor,  Desaussure,  remarks  :  "It 
should  be  remembered,  that  the  plea  protects  by  the  court  refusing  to  aid  the 
plaintiff,  in  setting  up  a  title.  Now  when  the  title  attempted  to  be  set  np  is  an 
equitable  one,  it  seems  very  reasonable,  that  the  court  should  forbear  to  give  its 
assistance  in  setting  up  such  equitable  title  against  another  title  set  uj)  by  a  fair 
purchaser.  But  when  the  plaintiff  comes  with  a  legal  title,  I  do  not  see  how  he 
can  be  refused  the  aid  of  the  court."     See  also  Larrowe  v.  Beam,  10  Ohio,  498. 
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16.  In  Burlase  v.  Cooke  (j/),  Lord  Nottingham  held  the  plea  to 
be  good  against  a  legal  estate  ;  but  in  the  subsequent  case  of 
Rogers  v.  Seale  (2;),  he  is  reported  to  have  been  of  a  different 
opinion,  and  to  have  decreed  accordingly.  But  unfortunately  both 
these  cases  appear  to  be  very  ill  reported. 

17.  In  Parker  v.  Blythmore  («),  the  Master  of  the  Rolls  thought 
the  plea  good  against  a  legal  estate. 

18.  But  in  Williams  v.  Lambe  (&),upon  a  bill  filed  by  a  dovvress 
against  a  bona  fide  purchaser,  without  notice  of  the  marriage.  Lord 
Thurlow  overruled  the  plea.  He  said  that  the  only  qnestion  was, 
whether  a  plea  of  purchase  without  notice  would  lie  against  a  bill 
to  set  out  dower ;  that  he  thought  where  the  party  is  pursuing  a 
legal  title,  as  dower  is,  the  plea  did  not  apply,  it  being  only  a  bar 
to  an  equitable,  not  to  a  Ze^aZ  claim. 

19.  In  a  later  case  (c).  Lord  Rosslyn  considered  it  impossible 
*that  Rogers  v.  Seale  could  be  the  decision  of  Lord  Nottingham, 
and  decreed  that  the  plea  could  stand  against  a  legal  as  well  as  an 
equitable  title.  Lord  Rosslyn  did  not,  however,  mention  the  case 
of  Williams  v.  Lambe,  which  is  against  the  doctrine  he  laid  down  ; 
nor  did  he  notice  the  case  of  Parker  v,  Blythmore,  which  is  in 
favor  of  it. 

20.  And  in  a  very  late  case,  the  Master  of  the  Rolls,  following 
the  case  of  Williams  v.  Lambe,  was  of  opinion  that  the  defence 
was  of  no  avail  against  a  legal  title  (d). 

21.  Upon  principle,  it  would  seem  that  Lord  Rosslyn's  decision 
was  the  correct  one,  and  it  has  accordingly  been  acted  upon  in  a 
late  case  in  Ireland  (e). 

(y)  2  Freem.  24.  {d)  Collins  v.  Archer,  1  Russ.  &  Myl. 

(s)  2  Freem.  84.  284  ;  see  Payne  v.  Compton,  2   You.  tS: 

(a)  2  Eq.  Ca.  Abr.  79,  pi.  1.  CoU.  457. 

(6)  3  Bro.  C.  C.  264.  (e)  Bowen  v.  Evans,  1  Jones  &  Lat. 

(c)  Jerrard  v.   Saunders,  2   Ves.  jun.  263. 
454  [Sumner's  ed.  note]. 
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APPENDIX 


No.   I. 
Conditions  of  Sale  (a). 


I.  That  the  highest  bidder  shall  be  the  buyer  :  and  if  any  dispute 
arise  as  to  the  last  or  best  bidder,  the  lot  in  dispute  shall  be  put  up  at 
a  former  bidding. 

II.  That  no  person  shall  advance  less  at  any  bidding  than  .  .  .  L 
(I)  ;  or  retract  his  or  her  bidding  {b). 

III.  That  every  purchaser  shall  immediately  pay  down  a  deposit,  in 
the  proportion  of  ....  Z.  for  every  1 OOZ.  of  his  or  her  purchase-money 
into  the  hands  of  the  auctioneer  (II) ;  and  sign  an  agreement  for  pay- 
ment of  the  remainder  to  the  proprietor,  on  the  day  of 

next,  at  ,  at  which  time  and  place  the  purchases  are  to  be 

completed,  and  the  respective  purchasers  are  then  to  have  the  actual 
possession  of  their  respective  lots ;  all  outgoings  to  that  time  being 
cleared  by  the  vendor. 

IV.  That  within  from  the  day  of  the  sale,  the  vendor  shall, 
at  his  own  expense,  prepare  and  deliver  an  abstract  of  his  title  to  each 
purchaser,  or  his  or  her  solicitor :  and  shall  deduce  a  good  title  (III) 
to  the  lots  sold. 

V.  That  upon  payment  of  the  remainder  of  the  purchase-money  at 
the  time  above  mentioned,  the  vendor  shall  convey  the  lots  to  the  re- 
spective purchasers  :  each  purchaser,  at  his  or  her  own  expense,  to  pre- 
pare the  conveyance  to  him  or  her ;  and  to  tender  or  leave  the  same  at 

for  execution  by  the  vendor  (c). 

VI.  That  if  any  of  the  purchasers  shall  neglect  or  fail  to  comply 
with  the  above  conditions,  his  or  her  deposit-money  shall  be  actually 
forfeited  to  the  vendor,  who  shall  be  at  full  liberty  to  re-sell  the  lot  or 
lots  bought  by  him  or  her,  either  by  public  auction  or  private  contract ; 

(a)  Vide  supra,  p.  20.  Vide  stipra,  p.  20.     This  has  now    be- 

(6)  Payne  v.  Cave,  6  Term  Rep.  148.     come  an  usual  condition, 
(c)  Vide  supra,  p.  39. 

(I)  Or  thus,  '*  than  such  sum  as  shall  be  named  by  the  auctioneer  at  the  time." 

(II)  This  is  scarcely  ever  done  m  the  country  ;  but  the  deposits  are  paid  to 
the  ai^out  of  the  vendor. 

(III)  Where  the  estate  is  leasehold,  and  the  vendor  cannot  produce  the  les- 
sor's title,  this  condition  should  go  on  thus  :  "  to  the  lease  granted  of  the  prem- 
ises ;  but  the  purchaser  shall  not  be  entitled  to  require,  or  call  for  the  title  of  the 
lessor."     Vide  supra,  p.  38. 
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and  the  deficiency  (*if  any)  occasioned  by  such  second  sale,  together 
with  all  expenses  attending  the  same,  shall,  immediately  after  the  same 
sale,  be  made  good  to  the  vendor  by  the  defaulter  at  this  present  sale  : 
and  in  case  of  the  non-payment  of  the  same,  the  whole  thereof  shall 
be  recoverable  by  the  vendor,  as  and  for  liquidated  damages  {d),  and 
it  shall  not  be  necessary  to  previously  tender  a  conveyance  to  the  pur- 
chaser. 

Lastly,  That  if  any  mistake  be  made  in  the  description  of  the 
premises,  or  any  other  error  whatever  shall  appear  in  the  particulars  of 
the  estate,,  such  mistake  or  error  shall  not  annul  the  sale,  but  a  compen- 
sation or  equivalent  shall  be  given  or  taken,  as  the  case  may  require 
(e).  Such  compensation  or  equivalent  to  be  settled  by  two  referees,  or 
their  umpire  ;  each  party  Avithin  ten  days  after  the  discovery  of  the 
error,  and  notice  thereof  given  to  the  other  party,  to  appoint  one  referee 
by  writing  ;  and  in  case  either  party  shall  neglect  or  refuse  to  nominate 
a  referee  within  the  time  appointed,  the  referee  of  the  other  party  alone 
may  make  a  final  decision.  If  two  referees  are  ajTpointed,  they  are  to 
nominate  an  umpire  before  they  enter  upon  business,  and  the  decision 
of  such  referees  or  umpire  (as  the  case  may  be)  shall  be  final. 

Condition  to  be  inserted  where  the  Title-deeds  cannot  hedeliveredup  (f). 

That  as  the  title-deeds  which  concern  this  estate  relate  to  other  estates 
of  greater  value,  the  vendor  shall  retain  the  same  in  his  custody,  and 
enter  into  the  usual  covenants  (to  be  prepared  by  his  solicitor,  and  at 
his  expense)  for  the  production  of  them  to  the  respective  purchasers  : 
but  all  attested  copies  which  may  be  required  of  such  deeds  shall  be 
had  and  made  at  the  expense  of  the  person  requiring  the  same. 

Where  an  Estate  is  intended  to  he  said  in  Lots,  and  the  Title-deeds  are 
to  be  delivered  up,  the  following  Condition  may  be  inserted: 

That  as  the  aforesaid  lots  are  holden  under  the  same  title,  the  pur- 
chaser of  the  greater  part  in  value  of  the  said  estate  shall  have  the  cus- 
tody of  the  title-deeds,  ujijon  his  entering  into  the  iisual  covenants  for 
the  production  thereof  to  the  purchaser  or  purchasers  of  the  remaining 
or  other  lots  :  If  the  largest  portion  in  value  of  the  estate  shall  remain 
tmsold,  the  seller  shall  be  entitled  to  retain  the  deeds  upon  entering 
into  such  covenants  as  aforesaid ;  all  such  covenants  to  be  prepared  by 
and  at  the  expense  of  the  person  or  persons  requiring  the  same  ;  who 
may  have  attested  copies  of  such  deeds  at  his,  her  or  their  oAvn  expense. 

Or  this  : 

That  the  title-deeds  shall  be  retained  by  the  vendor,  until  all  the 
estates  now  offered  for  sale  shall  be  sold,  when  they  shall  be  delivered 
over  to  the  largest  purchaser,  upon  his  entering  into  the  usual  covenants 
for  the  production  thereof  to  the  other  purchasers ;  such  covenants  to 
be  prepared  by  and  at  the  expense  of  the  person  or  persons  requiring 
the  same.  Whilst  the  deeds  remain  in  the  seller's  hands,  he  shall  pro- 
duce them  to  the  several  purchasers    when  required,  and  every  purcha- 


(rf)  Vide  supra,  p.  40.  (e)  'Xi^ie  supra,  p.  29. 

(/)  Vide  supra,  p.  38. 
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ser  may   at  any  time  have  attested  copies  of  the  deeds  at  his  own  ex- 
pense. 

'^  Where  the  Property  is  considerable,  it  may  he  advisable  to  make  a  stip- 
ulatio7i  as  to  the  expense  of  the  attested  copies,  according  to  the  value 
of  the  lots.     As,  for  instance  : 

That  all  attested  copies  of  the  title-deeds  shall  be  made  and  deliver- 
ed at  the  expense  of  the  j^erson  requiring  the  same,  unless  his  or  her 
purchase-money  exceeds  .  .  .  /.  but  does  not  amount  to  .  .  .  Z. ;  in  which 
case  the  vendor  shall  furnish  the  attested  copies  of  all  such  deeds  and 
writings  as  shall  be  deemed  necessary,  according  to  professional  usage, 
at  the  joint  expense  of  him  and  the  purchaser :  and  if  the  purchase- 
money  exceeds  .  ,  .  .  I.  the  vendor  shall  furnish  the  same  at  his  own  ex- 
pense. 


No.  11. 

Agreements  to  be  signed  by  the  vendor  and  j^^'-f chaser  after 
Sales  by  Auction  (g). 

It  seems  advisable  to  have  two  sets  of  Conditions,  at  the  end  of  one 
of  tvhich  may  be  printed  an  Agreement  for  the  Auctioneer,  or  Agent  of 
the  Vendor,  to  sign ;  and  at  the  end  of  the  other  may  be  printed  an 
Agreement  for  the  Purchaser  to  sign. 

The  Agreement  to  be  signed  by  the  AuQtioncer,  or  Agent  of  the  Vendor, 

may  be  thus : 

I  do  hereby  acknowledge,  that  has  been  this  day  declared  the 

purchaser  of  lot  of  the  estates  mentioned  in  the  above-written 

particulars,  at  the  sum  of  ..../.  ;   and  that  he  has  paid  into  my  hands 
....  Z.  as  a  deposit,  and  in  part  paymsnt  of  the  said  purchase-money  j 
and  I  do  hereby  agree,  that  the   vendor  shall,  in  all  respect;,,  fulfil  on 
his  part  the  above-written  conditions  of  sale.     As  witness  my  hand,  this 
day  of 
Purchase-money  ----£. 
Deposit-money     ----- 


Remainder  unpaid  -  -  £. 
Witness, 

The  Purchaser  may  sign  the  following  Agreement : 

I  do  hereby  acknowledge,  that  I  have  this  day  purchased  by  public 
auction,  lot  of  the   estates  mentioned  in  the  above-written  par- 

ticulars, for  the  sum  of  ....  Z.  ;   and  have  paid  into  the  hands  of 
the  sum  of  ...  .    Z.  as  a  deposit,  and  in  part  payment  of  the  said  pur- 

(.v)  Vide  supra,  p.  43. 
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chase-money  ;  and  1  do  hereby  agree  to  pay  the  remaining  sum  of 
.  .  .  .  I.  unto  at  on  or  before  the  day  of  and 

in  all  other  respects,  on  my  *-part  to  fulfil  the  above- written  conditions 
of  sale.     As  witness  my  hand,  this  day  of 

Purchase-money  ----£. 

Deposit-money     -     -     -     -     - 


Remainder  unpaid 

Witness, 


No.  III. 

Agreement  for  sale  of  an  estate  by  private  Contract  (/t). 

Articles  of  agreement  made  and  entered  into  this  day  of 

between  A,  of,  &c.  for  himself,  his  heirs,  executors, 
and  administrators,  of  the  one  part,  and  B,  of,  &c.  for  him- 
self, his  heirs,  executors,  and  administrators,  of  the  other  part, 
as  follows  :  viz. 

The  said  A  doth  hereby  agree  with  the  said  B  to  sell  to  him  the 
messuages,  &c.  (parcels)  with  their  appurtenances,  at  or  for  the  price 
or  sum  of  ....  Z.  ;  and  that  he  the  said  A  Avill  within  one  month 
from  the  date  hereof,  at  his  own  expense,  make  and  deliver  unto 
the  said  B,  or  his  solicitor,  an  abstract  of  the  title  of  him  the  said 
A  to  the  said  messuages  and  premises  ;  and  will  also,  at  his  own  ex- 
pense, deduce  a  clear  title  thereto.  And  also  that  the  said  A,  or  his 
heirs,  and  all  other  necessary  parties,  shall  and  will,  on  or  before  the 
day  of  next,  on  receiving  of  and  from  the  said  B,  his 

executors  or  administrators,  the  said  sum  of  ....  Z.  at  the  cost  and 
charges  of  him  the  said  B,  his  heirs,  executors,  administrators  or 
assigns,  execute  a  proper  conveyance,  for  conveying  and  assuring  the 
fee-simple  and  inheritance  of  and  in  all  the  said  messuages  and  prem- 
ises, with  their  appurtenances,  unto  the  said  B,  his  heirs  or  assigns, 
free  from  all  incumbrances. 

And  the  said  B  hereby  agrees  with  the  said  A,  that  he  the  said  B,  his 
heirs,  executors,  administrators  or  assigns,  shall  and  will,  on  the  exe- 
cution of  such  conveyance  as  aforesaid,  pay  the  sum  of  ....  Z.  unto 
the  said  A,  his  executors  or  administrators. 

And  it  is  hereby  further  agreed  by  and  between  the  said  A  and  B, 
as  follows :  viz. 

That  the  conveyance  shall  be  prepared  by  and  at  the  expense  of  the 
said  B,  and  that  the  same  shall  be  settled  and  approved  of  on  the  parts 
of  the  said  A  and  B  by  their  respective  counsel  ;  and  that  each  of 
them,  the  said  A  and  B,  shall  pay  the  fees  of  his  own  counsel. 

And  that  all  rates,  taxes  and  outgoings,  payable  for  or  in  respect  of 
the  premises  to  the  day  of  shall  be  paid  and  discharged 

by  the  said  A,  his  executors  or  administrators. 

(A)  Vide  supra,  p.  o2. 
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And  lastly,  that  if  the  said  A  shall  not  deliver  an  abstract  of  his  ti- 
tle to  the  said  B,  or  his  solicitor,  before  the  expiration  of  one  calendar 
month  from  the  date  hereof,  or  shall  not  deduce  a  good  and  marketable 
title  to  the  %aid  messuages  and  premises,  before  the  said  day  of 

then  and  in  either  of  the  said  cases,  immediately  after  the  expi- 
ration of  the  said  one  calendar  month,  or  the  said  day  of 
(as  the  case  may  be),  this  present  agreement  shall  be  utterly  void  to 
all  intents  and  purposes  whatsoever,  and  the  jurisdiction  of  equity 
Avholly  barred  :  it  being  the  true  intent  and  meaning  of  the  parties 
hereto,  that  in  the  event  aforesaid  execution  of  this  agreement  shall 
not  be  enforced  by  any  court  of  equity,  notwithstanding  any  rule  (if 
such  there  be)  that  time  cannot  be  made  the  essence  of  a  contract,  or 
any  other  rule  or  maxim  whatsoever  (i).     In  witness,  &lc. 

A  provisioji  may  also  he  inserted  in  agreements,  making  tiine  the  es- 
sence of  the  contract,  in  case  the  purchase-money  is  not  paid  at  the  day 
appointed  ;  but  clauses  making  agreements  void  if  a  title  is  7iot  made, 
or  the  purchase-money  j^aid  hy  a  stated  time,  should  never  be  inserted 
unless  it  be  the  express  intention  of  the  parties.  Where  time  is  not 
deemed  material,  clauses  to  the  following  effect  should  be  inserted: 

That  the  said  B  and  his  heirs  shall  have,  receive  nad  take  the  rents 
and  profits  of  the  said  messuages  and  premises,  from  the  day  of 

next,  for  his  and  their  proper  use. 

And  that  if  the  said  conveyance  shall  not  be  executed  by  the  neces- 
sary parties,  and  the  said  purchase-money  paid  on  or  before  the  said 
day  of  then  and  in  such  case  the  said  B,  his  heirs,  exe- 

cutors,  or  administrators,  shall  from  the  same  day  of 

pay  interest  for  the  said  purchase-money  unto  the  said  A,  his  executors 
or  administrators,  after  the  rate  of  per  cent,  per  ami. 


No.  IV. 
Bratt  V.  Ellis  {k),  C.  B.  Mich,  and  Hil.  Terms,  45  Geo.  III. 

John  Goodwin  being  indebted  to  Ellis,  the  defendant,  an  auctioneer, 
deposited  the  title-deeds  of  some  houses  Avith  him,  as  a  security  ;  and 
gave  him  a  Avritten  authority  to  sell  them  by  auction,  at  any  time  be- 
fore Midsummer  1803.  They  were  accordingly  put  up  at  Garraway's  ; 
and  not  fetching  the  sum  expected,  they  were  bought  in  by  Goodwin. 
Ellis  not  being  paid,  put  up  the  houses  again  in  September  1804,  under 
the  usual  conditions.  The  plaintiff  was  declared  the  highest  bidder  at 
315Z. ;  paid  a  deposit  of  75/.  and  signed  an  agreement  to  complete  the 
contract.  The  defendant  delivered  possession  to  the  plaintiff,  who  ex- 
pended about  10/.  in  repairs;  and  the  defendant  sent  the  deeds  to  the 
plaintiffs  attorney,  who  approved  of  the  title,  and  prepared  a  convey- 
ance ;  and  the  defendant  undertook  to  procure  Goodwin  to  attend  and 
execute  the  deed.  Goodwin,  however,  upon  being  applied  to,  refused 
to  complete  the  contract,  which  was  made  without  his  authority.  The 
plaintiff  brought  the  present  action  to  recover  the  deposit-money  and 

(i)  Vide  supra,  p.  302.  (k)  Vide  supra,  p.  45. 
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interest,  and  the  expense  of  perusinj^  the  abstract,  preparing  the  con- 
veyance, &c.  ;  and  the  damages  the  jihiintifF  had  sustained  by  losing 
such  a  good  bargain.  The  plaintiff  gave  315/.  for  the  houses,  and  a 
surveyor,  examined  on  his  behalf,  proved  that  they  were  worth  751/. 
The  defendant  ^'suffered  judgment  to  go  by  default.  Upon  the  execution 
of  the  writ  of  inquiry  of  damages,  the  defendant's  counsel  admitted, 
that  he  Avas  liable  to  repay  the  deposit,  with  interest,  and  fair  expenses 
incurred  in  investigating  the  title,  &c.  But  as  it  appeared  by  the-dec- 
laration  that  the  defendant  was  only  an  auctioneer,  and  Goodwin  was 
the  owner,  he  insisted  that  the  defendant  was  not  answerable  for  the 
difference  of  value.  The  sheriff,  in  his  charge  to  the  jury  (which  was 
specially  summoned),  said,  it  was  admitted  on  all  hands,  that  the  de- 
posit and  interest,  and  expenses,  must  be  paid  to  the  plaintiff.  With 
respect  to  the  demand  for  the  loss  of  the  bargain,  he  thought  that  the 
demand  was  recoverable  ;  for  the  defendant  had  admitted  that  he  had 
sold  the  property  without  authority  ;  but  the  amount  of  the  damages 
was  in  their  discretion.  They  would  consider  whether  it  would  have 
sold  for  751/.  If  they  believe  the  surveyor,  it  would  be  quite  compe- 
tent to  give  the  whole,  or  what  they  pleased.  The  jury  returned  a 
verdict  for  350/.,  being  upwards  of  250/.  as  damages  for  loss  of  the 
bargain.  The  Court  of  Common  Pleas,  however,  granted  a  rule  to 
show  cause  why  the  writ  of  inquiry  should  not  be  set  aside,  and  the 
defendant  let  in  to  plead  in  the  action,  upon  paying  into  Court  the  de- 
posit money,  and  interest,  and  on  payment  by  the  defendant  to  the 
jjlaintiff  of  his  costs  occasioned  thereby,  together  with  his  costs  of  the 
present  application.  Ui^on  showing  cause,  the  Court  made  the  rule 
absolute  ;  on  payment  to  the  plaintiff  of  the  deposit,  with  interest, 
the  costs  of  investigating  the  title,  and  the  costs  of  the  action,  as  be- 
tween attorney  and  client. 


No.  V. 

Jones  v.  Dyke  and  others  (/).     Hereford  Smmner  Assizes, 
cor.  Macdonald,  C.  B. 

The  circumstances  of  the  case  were  shortly  these.  Some  estates  in 
Wales  having  been  advertised  for  sale,  the  plaintiff  came  to  town,  and 
after  some  treaty  with  the  defendants,  who  Avere  the  auctioneers  em- 
ployed, he  agreed  to  purchase  the  estate  in  question,  at  975/.  ;  and  it 
was  agreed  that  he  was  to  pay  the  deposit  in  nine  days,  and  to  give  his 
note  for  it  at  that  date,  which  he  accordingly  did.  Tuchin,  one  of  the 
defendants,  by  the  desire  of  his  partner  Dyke,  gave  the  plaintiff  a  re- 
ceipt for  the  deposit,  and  signed  a  printed  particular,  Avhich  together 
amounted  to  an  agreement  in  writing.  In  a  few  hours  after  this  trans  - 
action.  Dyke  and  Tuchin  called  on  a  friend  of  the  plaintiff's  to  ac- 
.quaint  him  that  they  had  just  received  a  letter  from  Wales,  stating  that 
the  estates  were  sold  for  more  money,  and  requesting  the  particular  and 
receipt  to  be  returned ;   and    the  plaintiff  refusing   to  relinqiiish  the 


(?)  Vide  supra,  p.  45. 
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agreement,  and  having  immediately  returned  to  Wales,  they  by  the 
next  post  sent  to  him  his  note  of  hand,  and  a  particular  signed  by  him, 
both  of  which  he  instantly  returned. 

The  100/.  was  tendered  in  jxiyment  of  the  note,  and  refused:  the 
residue  of  the  purchase-money  was  prepared  in  time,  and  deposited  at 
a  banker's. 

The  plaintiff  filed  a  bill  in  equity  against  the  owner  of  the  estate, 
and  --'his  trustees  for  sale,  who  denied  the  authority  of  the  defendants  to 
sell,  in  consequence  of  which  the  plaintiff  was  advised  to  dismiss  his 
bill. 

The  plaintiff  then  brought  an  action  against  the  defendants,  in  which 
he  proved  by  two  witnesses  that  the  estate  purchased  was  worth  2,117  Z. 
10s.,  so  that  he  lost  upwards  of  1,140  Z.  by  breach  of  the  agreement. 
It  appearing  that  the  defendants  had  no  authority  to  sell,  the  plain- 
tiff had  a  verdict  by  consent  for  261  I.,  the  Judge  thinking  the  items 
of  which  that  sum  was  composed  reasonable,  but  the  plaintiff  did  not 
obtain  any  damages  for  the  loss  of  his  bargain. 

The  sum  of  261  I.  was  thus  made  up  :  £.5.  d. 

Costs  of  the  plaintiff's  solicitor  -  -  -  -  -  47  194 
Costs  of  the  trustees  in  equity,  about  -  -  -  -  oO  -  - 
Interest  of  975/.  from  April  1804  to  April  1807  -     146     5     - 

Journies  to  London  and  Llandilo,  about  20  days,  horse-  ^     ,-,^ 
hire  and  travelling  expenses            -       -       -     -       -  ^     " 
Journey^o  London -1515- 


£.  260   19  4 


No.  VI. 
Wyalt  V.  Allan  {in),  Reg.  Lib.  B.  1777,  Jul.  576. 

The  bill  was  filed  by  Wyatt,  charging  that  he,  as  agent  for  the  de- 
fendant Allan,  purchased  an  estate  by  auction,  but  that  the  defendant 
having  denied  the  commission,  he  himself  was  forced  to  complete  the 
purchase.  The  purchase-money  was  435  /.  The  defendant  by  his 
answer  denied  that  he  employed  the  plaintift"  to  purchase  the  estate. 

The  Chancellor  directed  an  issue  to  try  the  fact,  and  that  if  the  jury 
found  that  an  authority  was  given  by  Allan,  they  should  indorse  on  the 
postea  to  what  amount  such  authority  extended.  The  jury  found  that 
Allan  did  give  an  authority  to  the  extent  of  400  /.  Upon  the  cause 
coming  back  on  the  equity  reserved,  the  defendant  was  ordered  to  pay 
the  plaintiff  the  400  /.  and  the  plaintiff  was  to  assign  the  estate,  and 
the  defendant  was  to  pay  the  costs  both  at  law  and  in  equity. 

(;»)  Vide  supra,  p.  4G. 

Vol.  11.  74  [I079J 


586  MORSHEAD    V.    FREDERICK.  [-^PP- 


No.  VII. 

Sir  John  Morshead  and  others  v.  Frederick  {n)  and  others. 
Cli.  20th  February  180G. 

Certain  estates  of  the  late  Sir  John  Frederick  were  devised  to  trus- 
tees upon  trust,  by  mortgage  or  sale  tliereof,  to  raise  34,000  /.  for  the 
benefit  of  his  two  daughters,  Lady  Morshead  and  Miss  Thistlethwaytc. 
Part  of  his  *estate  consisted  of  a  house  in  the  occupation  of  Smith, 
Payne  and  Smith,  the  bankers.  In  1751,  a  ground  lease  of  this  house 
was  granted  for  sixty-one  years,  at  56  I.  a  year.  The  representative  of 
the  lessee  assigned  the  lease  to  Smith  and  Company,  subject  not  only  to 
the  original  ground  rent  of  56  /.  a  year,  but  also  to  an  additional  rent 
of  210  Z.  A  bill  was  filed  for  carrying  the  trusts  of  Sir  John  Fred- 
erick's will  into  execution.  With  the  approbation  of  all  parties,  the 
house  in  question  was  offered  for  sale,  and  represented  as  subject  to 
the  ground  lease  at  56  I.  a  year.  Smith  and  Company  employed  an 
auctioneer  to  enter  into  a  treaty  with  the  plaintiffs  solicitors  for  the 
purchase  of  the  house,  and  he  was  informed  by  them  that  it  was  sub- 
ject to  the  lease  at  56  Z.  a  year.  The  auctioneer  valued  the  house  as 
being  subject  to  the  lease,  and  to  no  other  rent,  charge,  or  incumbrance, 
at  6,150  Z.,  and  verbally  agreed  with  the  plaintiffs  solicitors  for  the 
purchase  by  Smith  and  Company  of  the  house  at  that  sum  :  the  con- 
tract was  referred  to  the  Master,  who  approved  of  it,  and  by  an  order  in 
the  cause.  Smith  and  Company  were  directed  to  pay  the  purchase-money 
into  Court,  to  the  credit  of  the  cause,  and  it  was  ordered  that  they 
should  be  let  into  receipt  of  the  rents  from  the  last  quarter  day.  The 
title  was  approved  of  on  behalf  of  the  purchasers,  and  the  money  was 
paid  into  the  Bank  according  to  the  order.  A  few  months  afterwards, 
and  before  the  conveyance  was  executed,  application  was  made  to 
Smith  and  Company  for  payment  of  the  rent  of  210  L  to  the  person  en- 
titled to  it.  Upon  this.  Smith  and  Company  insisted  upon  an  abate- 
ment in  the  purchase-money,  which  the  plaintiffs  would  not  accede  to. 
A  motion  was  then  made  to  the  Court  by  Smith  and  Company,  that 
the  money  paid  into  the  bank  might  be  repaid  to  them,  and  the  con- 
tract for  the  purchase  of  the  house  rescinded.  In  support  of  this  mo- 
tion, the  auctioneer  swore,  that  he  valued  the  house  as  subject  to  the 
56  I.  a  year  only,  and  that  he  was  ignorant  of  its  being  subject  to  any 
other  rent  or  outgoing.  The  solicitor  for  Smith  and  Company  swore, 
that  no  notice  was  taken  in  the  abstract  of  the  lease,  by  which  the  210/. 
a  year  was  reserved.  One  of  the  bankers  swore,  that  when  the  money 
was  paid  into  the  hank,  and  when  the  valuation  was  made,  he  and  his 
partners  believed  that  the  auctioneer  had  been  made  fully  acquainted 
with  all  the  charges,  whether  consisting  of  rents  or  otherwise,  which  in 
anywise  affected  the  house ;  and  that  his  not  being  made  acquainted 
with  the  rent  of  210/.  was  occasioned  by  some  undesigned  omission  or 
mistake. 

In  opposition  l(i  these  affidavits,  the  solicitor  of  the  plaintiffs  swore, 
that    he  had   been  in  receipt  of  the  rent   of  56  /.  a  year  nearly    thirty 

(n)  Vide  sujua,  p.  QO. 
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years,  which  had  been  paid  by  Smith  and  Company  since  1797,  and, 
that  he  had  never  heard  that  the  house  was  ever  granted  by  any  under 
lease,  or  was  made  subject  to  any  other  rent  than  the  rent  of  56/.  until 
long  after  the  sale  to  the  bankers.  And  that  upon  inquiry  he  found, 
that  the  rent  of  210/.  had  been  paid  by  the  bankers  themselves  ever  since 
they  purchased  the  lease. 

The  motion  came  on  before  Lord  Eldon,  who  expressed  an  opinion 
in  favor  of  the  purchaser's  right  to  rescind  the  contract,  but  did  not 
decide  the  point.  It  afterwards  came  before  Lord  Erskine,  who  held 
this  to  be  a  proper  case  for  the  interference  of  equity,  on  the  ground  of 
mistake,  and  accordingly  granted  the  motion.  The  circumstance  of 
both  rents  being  payable  by  the  purchasers,  his  Lordship  thought  im- 
material, as  it  appeared  that  they  had  not  communicated  that  circum- 
stance to  their  broker,  and  the  magnitude  of  their  concerns  might 
easily  account  for  the  omission.  It  could  not  be  imagined,  that  any 
man  would  willingly  conceal  such  a  fact  '-'from  a  broker  employed  by 
him  to  value  any  property  he  wished  to  purchase ;  and  it  was  equally 
absurd  to  suppose,  that  if  a  broker,  in  valuing  any  property,  Avas 
ignorant  of  the  existence  of  an  additional  rent  of  200  /.  no  relief  lay 
-against  such  a  mistake  in  a  court  of  equity. 


No.  IX. 

Ex  parte  Tomkins  {q),  L.  I.  Hall,  23r/  August  1816. 

A  mortgagee  obtained  an  order  for  sale  of  the  estates  under  a  bank- 
ruptcy. The  assignees,  without  leave  of  the  Court,  appointed  several 
puffers  to  bid,  and  two  lots  were  knocked  down  to  them.  Lord  Eldon 
determined  that  they  must  be  held  to  their  bargain,  although  they 
swore  that  they  believed  there  was  no  real  bidder.  And  in  answer  to 
an  application,  that  if  there  should  prove  to  be  a  real  bidder,  the 
assignees  might  only  be  compelled  to  *pay  the  price  which  he  bid,  the 
Lord  Chancellor  said,  that  although  it  was  a  hard  case,  they  must  pay 
the  sum  at  which  the  lots  were  knocked  down.  The  order  was  for  a 
sale,  and  they  were  not  authorized  to  buy  the  estate  in  ;  their  biddings 
might  have  prevented  the  estate  from  selling  to  a  bona  fide  bidder,  and 
it  was  impossible  for  the  Court  to  say  that  the  estate  would  not  have 
fetched  more  than  the  last  real  bidding,  if  the  puffer  appointed  by  the 
assignees  had  not  afterwards  bid.  A  majority  of  the  creditors  in  such  a 
case  could  not  bind  the  rest,  and  if  assignees  choose  to  act,  they  ought 
to  procure  an  indemnity  from  the  creditors. 


(jj)  Vide  supra,  p.  90. 
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No.  X. 

Reasons  for  the  apj)ellant,  in  King  v.  Hamlet  (r). 

First,  Because  it  -was  proved  in  evidence  on  the  part  of  tlie  appellant 
that  the  transaction  j'f'ocecded  from  a  negotiation  with  the  respondent 
Jar  a  loan  of  money ;  and  it  was  not  the  case  of  a  sale  of  goods  in  the 
course  of  the  respondent's  trade,  but  an  advancement  of  goods  instead 
of  money  to  supply  the  appellant's  necessities  :  and  iinder  the  mask  of 
trading,  a  method  of  lending  money  at  an  extraordinary  rate  of 
interest,  the  respondent  taking  advantage  of  the  appellant's  necessities. 
The  A-ery  nature  of  the  goods  must  have  satisfied  the  respondent  that 
the  appellant's  object  was  not  to  obtain  goods,  byt  an  advance  of 
money.  They  comprised  many  articles  of  the  same  class ;  for  ex- 
ample, three  diamond  necklaces,  a  diamond  and  ruby  necklace,  and 
a  pearl  necklace,  and  the  price  of  the  latter  alone  exceeded  1,500/. 
Did  the  respondent,  an  intelligent  tradesman  and  man  of  the  world, 
suppose  that  the  appellant  mortgaged  his  reversion  with  a  power  of 
sale,  insured  his  life  at  a  considerable  cost,  and  gave  warrants  of  attorney 
for  both  England  and  Ireland,  so  that  neither  he  nor  his  property  could 
have  any  escape,  at  a  time  that  he  was  separated  from  his  family,  and 
had  to  the  knowledge  of  the  respondent  disposed  of  his  only  present 
resource,  the  annuity  provided  for  him  out  of  the  family  estates  on  the 
resettlement  of  them, — did  he  suppose  that  the  appellant  entered  into 
such  liabilities  and  paid  an  attorney's  bill  to  the  amount  of  400/.  in 
order  to  play  with  such  toys  as  diamond,  ruby,  and  pearl  necklaces  ? 

The  respondent  well  knew  that  the  apellant  obtained  them  only  fo]' 
the  purpose  of  supplying  his  virgent  occasions  for  money.  The  extent, 
as  well  as  the  nature  of  the  purchase,  proved  it.  In  this  alleged  pur- 
chase of  such  costly  articles  of  taste,  the  respondent's  attorney  selected 
most  of  the  articles,  and,  according  to  his  evidence,  wished  to  avoid 
jewelry,  and  to  obtain  plate,  as  a  more  ready-money  article  ;  but  this 
the  respondent's  shopman  would  not  permit.  The  goods  were  detain- 
ed for  a  month  till  the  deeds  were  registered  and  the  attorney's  bill 
paid ;  a  singular  mode  of  treating  a  customer  for  8,000/.  worth  of 
jewelry,  &c.,  Avith  ready  money,  for  the  securities  carried  interest 
immediately,  therefore  as  against  the  appellant  it  was  a  ready-money 
transaction.  The  conclusion  may  be  readily  anticipated.  These  dia- 
mond necklaces  and  other  articles  of  taste  were  sent  by  the  respondent 
to  the  office  of  the  appellant's  attorney;  from  his  office  they '^'quickly 
found  their  Avay  to  the  auctioneer's  warehoiise,  and  having  been,  as  the 
phrase  is,  submitted  to  public  auction,  they  were  sold  at  excellent  pri- 
ces ;  but  the  result  to  the  appellant  was  so  ruinous  that  it  Avould  have 
been  actijig  mercifully  towards  him  if  the  respondent  had  at  once  de- 
ducted CO  per  cent  from  the  8,000/.  j^roposcd  to  be  advanced,  and 
taken  a  security  for  the  8,000/.  at  five  per  cent,  interest.  Such  plain, 
straight-forward  dealing,  would  have  saved  the  appellant  from  much 
vexation,  and  have  put  him  in  possession  of  some  additional  hundreds 
of  pounds.      Xnw.  it  is  humbly  subniiUpd,   thnt  imlos-s.  ns   I.ord  C'han- 

(r)  A'^ide  supra,  p.  M-').  ^ 
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cellor  King  observed  on  another  occasion,  we  blow  up,  as  witli  gun- 
powder, this  branch  of  equitable  jurisdiction,  this  transaction  cannot 
stand.  Where,  as  in  a  case  like  this,  a  shopkeeper  knows  that  the 
sale  of  his  goods  in  his  shop  is  simply  nominal,  and  that  they  must  be 
really  sold  in  a  very  different  market,  equity  relieves  against  a  pretend- 
ed sale  in  the  shop,  and  treats  it  as  a  loan  having  an  usurious  tendency, 
and  as  a  catching  bargain,  and  allows  him  only  the  sum  realized  by  the 
sale  in  that  market  to  which  he  knew  they  were  destined. 

Second.  Because  the  appellant  was  an  expectant  heir.  It  is,  not  de- 
nied that  an  expectant  heir  may  mortgage  his  expectancies  for  a  hona 
fide  advance  of  money  ;  but  he  cannot  borrow  money  in  the  shape  of 
goods,  and  then  mortgage  his  expectant  property  to  secure  the  amount 
of  the  bill.  A  sale  by  him  out  and  out  of  his  reversion  at  an  under- 
value cannot  be  maintained  ;  a  mortgage  is  a  pari.ial  sale,  and  may  op- 
erate as  a  total  alienation,  and  therefore  is  governed  by  the  same  rule. 
This  was  simply  an',  attempt  to  evade  the  rule  and  to  secure  to  the  re- 
spondent some  25  or  30  per  cent,  principal,  beyond  what  he  actually 
parted  with.  The  transaction  was  not  such  as  induced  the  respondent 
to  consult  his  own  regular  professional  advisers,  but  he  put  the  matter 
into  the  hands  of  a  Mr.  Newland,  who  exacted  400/.  for  his  costs,  of 
which  he  was  afterwards  compelled  by  law  to  refund  104/.  The  re- 
spondent was  throughout  aware  that  the  appellant  was  a  young  man, 
unmarried,  and  not  a  housekeeper,  and  that  he  was  not  living  under 
the  control  of  his  father.  While  this  very  transaction  was  in  progress, 
the  appellant  Avas  compelled  by  necessity,  as  the  respondent  knew,  to 
sell  the  whole  of  the  provision  made  for  him  only  shortly  before,  on 
his  coming  of  age,  and  joining  in  re-settling  the  family  property,  and 
he  was  therefore  wholly  destitute  of  any  present  means  of  subsistence. 
The  transaction  commenced  in  an  application  for  a  loan  of  only  5,000/., 
and  it  was  increased  to  8,000/.,  because  the  proposed  loan  having 
changed  its  character,  it  was  necessary  -to  enlarge  the  amount  to  8,000/. 
in  the  delusive  hope  that  it  would  realize  5,000/. ;  but  to  the  appel- 
lant the  produce  Avas  only  2,730/.  The  respondent  did  not  even  make 
his  customary  rebate  of  5/.  per  cent,  for  ready  money,  which  in  this 
case  would  have  amounted  to  400/.,  although  the  mortgage  carried  in- 
terest at  5/.  per  cent,  from  its  date.  The  real  nature  of  the  trans- 
action could  not  be  stated  with  safety.  In  the  mortgage,  therefore,  the 
respondent  describes  himself  not  as  a  goldsmith  in  Sidney's-alley,  but 
as  an  esquire,  in  Cavendish-square.  It  states,  not  a  dealing  for  goods, 
but  a  debt  from  the  appellant  to  the  respondent  of  8,000/.,  and  the 
appellant  is  made,  in  the  body  of  the  deed,  to  admit  the  receipt  of  the 
8,000/.,  and  a  receipt  is  indorsed  on  the  deed,  and  signed  by  the  apjjel- 
lant,  which,  contrary  to  the  truth  of  the  transaction,  represents  the 
money,  the  8,000/.,  as  then  paid  down.  Advantage  was  taken  of  the 
appellant's  necessities,  not  only  by  the  substitution  of  jewelry  for 
money,  -''and  by  the  retention  of  the  goods,  until  Mr.  Newland's  demand 
of  400/.  Avas  satisfied,  but  also  by  the  oppressive  nature  of  the  securi- 
ties. PoAvers  of  sale  of  the  appellant's  reversion  in  the  family  estates 
in  case  of  default  in  payment  of  even  any  half  year's  interest ;  poli- 
cies of  insurance  for  8,000/.  ;  Avarrants  of  attorney  for  entering  up 
judgments  against  him  in  England  and  Ireland  ;  a  judgment  in  Ire- 
land ;  a  promissory  note  for  8,000/.  payable  on  demand,  although  by 
the  deed  three  years'  credit  Avas  given  ;   all  attest  the  grinding,  griping 
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nature  of  the  transaction,  and  the  absolute  dominion  which  the  appel- 
lant's necessities  had  given  the  respondent  over  him.  Is  then  this  a 
case,  it  is  humbly  asked,  in  which  a  court  of  equity  cannot  or  ought 
not  to  relieve  ? 

Third.  Because  even  assuming,  contrary  to  the  fact,  that  the  appel- 
lant's father  was  informed  by  the  respondent  or  his  agents  of  the  real 
nature  of  the  transaction,  it  would  not  afford  a  sufficient  reason  for 
withholding  all  relief  fromi  the  appellant.  The  father' s  knowledge  cannot 
destroy  the  son's  equity.  Where  the  transaction  is  behind  the  father's 
back,  it  is  in  general  a  circumstance  against  the  lender,  and  forms  an 
additional  reason  for  the  case  being  struck  at  by  public  policy  ;  but  it 
was  never  denied  that  the  equity  is  that  of  the  heir.  Even  assuming 
that  Lord  Lorton's  object  was  to  obtain  a  power  over  the  appellant's 
expectant  estate,  and  that  with  such  view  he  encouraged  the  respond- 
ent to  furnish  the  appellant  with  goods  to  the  amount  of  8,000/.  on 
security  of  that  expectant  estate,  in  order  that  he  (Lord  Lorton)  miglit 
afterwards  get  an  assignment  of  the  mortgage,  the  appellant  had  no 
knowledge  of  his  father's  views  or  interference,  and  such  interference 
cannot  defeat  his  own  equity  to  be  relieved  from  the  imposition  prac- 
ticed u^ion  him.  In  truth  Lord  Lorton,  as  the  evidence  proves,  never 
did  know  that  it  was  intended  to  advance  goods  and  not  money  to  his 
son ;  and  when  the  real  transaction  was  disclosed  to  him,  he  refused 
any  assistance  to  his  son,  except  upon  the  condition  that  the  respond- 
ent Avould  take  back  the  goods,  which  he  refused  to  do.  And  now  the 
respondent's  equity  is  made  to  rest  upon  the  communications  with  the 
father.  Such  a  defence  only  the  more  strongly  marks  the  nature  of  the 
case  against  the  appellant. 

Fourth.  Because  the  subsequent  sale  of  the  goods  by  the  appel- 
lant, though  it  might  modify,  is  not  sufficient  to  deprive  the  appel- 
lant of  the  relief  which  equity  afi'ords  to  expectant  heirs  against  op- 
pressive bargains.  The  sale  did  not  put  it  out  of  the  power  of  the 
Court  to  admiiiistev  a  specific  measure  of  relief,  since  the  cost  price 
and  the  sale  price  (which  includes  the  manufactiirer's  and  shop  profit 
of  the  goods),  and  also  the  value  upon  a  sale  by  public  auction,  and 
the  expenses  attending  such  a  sale,  all  distinctly  appeared  in  evi- 
dence. The  respondent  himself  occasioned  the  sale,  by  his  refusal 
to  take  back  the  goods  and  rescind  the  transaction.  There  are  no  facts 
or  circumstances  in  this  case  to  justify  the  conclusion  that  the  pressure 
of  the  appellant's  necessities  ceased  from  the  time  he  oftered  to  return 
the  goods  to  the  respondent.  On  the  contrary,  it  was  proved  in  evi- 
dence that  the  appellant  continued  wholly  destitute  of  any  present 
property  or  income  until  December  1829  ;  and  it  also  appeared  in  evi- 
dence that  the  offer  of  assistance  from  the  appellant's  friends  to  redeem 
the  goo  Is  from  Mr.  Robins  was  conditional,  and  depended  on  the  re- 
spondent's agreeing  to  receive  back  the  goods.  This  he  refused  to  do, 
and  the  appellant  was  left  to  his  fate.  And  if  his  father's  qualified 
offer,  which  was  not  accepted,  is  to  deprive  him  of  his  equitable  title 
to  relief,  it  will  in  future  deter  parents  from  oft'ering  in  such  cases  a 
reasonable  assistance  to  their  sons  ;  since,  if  it  should  prove  ineffectual, 
it  "^'would  be  made  the  ground  of  upholding  the  very  transaction  which 
it  was  their  object  to  avoid.  Such  a  doctrine,  it  is  humbly  submitted, 
is  a""ainst  principle,  and  altogether  unsanctioned  by  legal  authority. 
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Coussmaker  v.  Scwell  (e),  Ch.  Ath  May  1791. 

In  this  cause  it  was  referred  to  Master  Greaves  to  sec  if  a  good  title 
could  be  made  to  the  estate  in  question.  An  abstract  was  delivered. 
It  appeared  by  it,  that  William  Perkins,  an  ancestor  of  the  vendor,  had 
made  a  settlement  of  his  estate  in  the  year  1705  ;  but  neither  the  set- 
tlement itself,  nor  any  copy  or  abstract  of  it,  could  be  produced,  and 
the  contents  of  it  were  totally  unkno^vn.  In  1751  a  fine  was  levied 
by  Mr.  Perkins  and  his  eldest  son;  and  in  1763  a  recovery  was  suf- 
fered, in  which  Mr.  Perkins  and  his  second  son  (the  eldest  son  being 
then  dead)  joined  in  making  a  tenant  to  the  praecipe,  and  the  second 
son  was  vouched.  The  estate  was  mortgaged  in  1759,  and  the  title 
was  then  approved  of  by  Mr.  Serjeant  Hill ;  and  from  the  wording  of 
his  opinion,  it  was  collected,  that  the  settlement  of  1705  was  then 
before  him.  Supposing  the  limitations  in  the  settlement  of  1705  to 
have  been  to  the  sons  of  that  marriage  successively  in  tail  male,  those 
estates-tail,  and  the  remainders  expectant  upon  them  (if  any)  were 
completely  barred  by  the  fine  and  recovery.  The  counsel  for  the  pur- 
chaser objected  to  the  title,  on  the  ground  that  the  deed  of  1705  Avas 
not  produced,  and  that  it  might  contain  limitations  Avhich  were  not 
barred  by  the  fine  and  recovery ;  and  miuht  have  created  charges  to 
which  the  estate  still  continued  subject. 

These  objections  were  laid  before  the  Master ;  and  the  vendor  not 
acquiescing  in  them,  they  were  argued  before  him.  The  counsel  for 
the  purchaser  avowed  his  client  to  be  an  unwilling  purchaser,  and 
stated  his  objections  with  great  perspicuity  and  ability,  and  required  of 
the  Master,  that  if  he  did  not  think  the  title  such  as  a  court  of  equity 
was  warranted  to  force  on  an  unwilling  purchaser,  he  should  not  report 
in  favor  of  it.  The  original  opinion  of  Mr.  Serjeant  Hill  could  not 
be  produced,  and  the  serjeant  had  not  that  recollection  of  what  was  be- 
fore him  at  the  time  he  gave  the  opinion,  as  enabled  him  to  say  that 
he  had  seen  the  settlement.  Much  stress  was  not,  therefore,  laid  upon 
the  opinion.  On  the  21st  February  1791,  the  Master  made  his  report, 
in  which  he  stated  that  he  had  seen  the  opinions  given  by  Mr.  Serjeant 
Hill  and  by  Mr.  Shadwell,  the  purchaser's  counsel ;  and  that,  con- 
sidering the  circumstances  of  the  case,  and  the  length  of  the  posses- 
sion since  the  recovery,  he  was  of  opinion  a  good  title  might  be  made. 
To  this  report  the  purchaser  excepted,  and  the  exceptions  were  argued 
before  the  Chancellor  on  the  4th  May  1791,  by  Sir  John  Scott,  with 
great  earnestness ;  but  the  Chancellor  over-ruled  them,  and  the  report 
was  confirmed. 


(e)  Vide  supru,  p.  4C0. 
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*-No.  XIII. 

Clay  V.  S/myc,  Ch.  Mich.  Term,  1802  (/). 

IJy  indenture,  bearing  date  the  28tli  of  November  1798,  and  made 
between  Thomas  Wardell  of  the  first  part,  George  Taylor  and  Ann  his 
wife  of  the  second  part,  E.  Day  of  the  third  part,  and  William  Shar})e 
of  the  fourth  part,  certain  leasehold  estates  were  assigned  unto  the  said 
Edward  Day,  his  executors,  administrators  and  assigns,  subject  to  a 
proviso  or  condition  for  redemption,  upon  Wardell's  transferring  into 
the  name  of  Day,  his  executors,  adnrinistrators  or  assigns,  2,000Z.  o  per 
cent,  consolidated  Bank  annuities.  And  it  was  by  the  indenture 
agreed  that  if  default  should  be  made  contrary  to  the  proviso  or  con- 
dition of  redemption,  it  should  be  lawful  for  the  said  defendant,  Edward 
Day,  to  sell  the  said  leasehold  premises  for  the  best  price  that  coidd  be 
reasonably  gotten  for  the  same  ;  and  to  reimburse  himself  the  costs, 
charges  and  expenses  relating  to  such  sale  ;  and  afterwards  to  re-pur- 
chase the  said  2,000Z.  3  per  cent,  consolidated  Bank  annuities,  or  such 
part  thereof  as  should  remain  due  or  untransferred  ;  and  the  overplus 
of  the  monies  to  arise  by  the  said  sale,  if  any,  to  pay  to  the  said 
Thomas  Wardell,  his  executors,  administrators  or  assigns.  And  the 
said  Thomas  Wardell  did,  by  the  said  indenture,  covenant,  that  in 
case  of  any  sale  pursuant  to  the  power  aforesaid,  he  the  said  Thomas 
Wardell,  his  executors  or  administrators,  would  join  and  concur  tliere- 
in,  and  execute  any  assignment  to  the  purchaser  or  purchasers  of  the 
said  premises,  with  the  usual  covenants  for  the  title  thereto  ;  or  do 
any  reasonable  act  confirming  such  sale.  But  that,  nevertheless,  it 
should  not  be  necessary  that  the  joining  of  the  said  Thomas  Wardell 
in  any  such  sale  or  conveyance,  should  be  essential  to  perfect  the  title, 
the  same  being  intended  only  for  satisfaction  of  such  purchaser  or 
purchasers. 

Default  was  made  in  transferring  the  stock,  and  Day,  who  was  a 
trustee,  by  Sharpens  directions,  put  up  the  premises  for  sale  by  public 
auction,  at  which  sale  the  plaintifi"  became  the  purchaser. 

The  plaintift"s  attm-ney  prepared  a  draft  of  the  assignment,  iuAvhich 
he  made  Day  the  mortgagee,  fSharpc  the  cestui  que  trust,  and  Wardell 
the  mortgagor,  parties  ;  but  Wardell  the  mortgagor  having  refused  to 
execute  the  assignment,  the  plaintifi'  filed  liis  bill  against  Day,  Sharpe 
and  AVardcll,  for  a  specific  performance  of  the  contract  for  sale. 

To  this  bill  the  defendants  put  in  their  ansvv'ers,  and  Wardell  stated 
that  he  resisted  the  sale,  as  having  been  made  without  his  consent,  and 
at  an  undervalue  ;  but  before  any  proceedings  were  had,  Wardell  be- 
came a  bankrupt,  and  in  consequence  thereof  a  supplemental  bill  was 
filed  against  his  assignees. 

The  cause  coming  on  to  be  heard  the  15th  of  November  1802,  the 
Chancellor  decreed  that  the  plaintiff" 's  bills  should  be  dismissed  as 
against  the  defendants,  Thomas  Wardell,  and  his  assignees,  loith  costs, 
to  be  taxed  by  the  Master.  And  it  was  also  decreed,  that  the  agree- 
ment entered  into  by  the  plaintifi"  with  the  defendants  Vv'illiam  Sharpe 

( /)  Vide  supra,  p.  523. 
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and  Edward  Day,  for  the  purchase  of  the  premif5es  in  question,  be 
carried  into  execution.  *And  that  upon  the  plaintiff  paying  unto  the 
said  defendants  "William  Sharpe  and  Edward  Day,  the  residue  of  the 
purchase-money  for  the  premises,  the  said  defendants  should  execute 
an  assignment  of  the  lease  of  the  said  premises  to  the  plaintiff,  or  as 
he  should  appoint.  And  that  the  defendants  Sharpe  and  Day  should 
pay  to  the  plaintiff  his  costs  of  the  said  suit,  so  far  as  the  bills  were 
not  dismissed,  as  therein  before  directed,  to  be  taxed  by  the  Master,  in 
case  the  parties  differed  about  the  same. 


No.  XIV. 

Belch  V.  Harvey  {g),  Ch.  Mich.  9  Geo.  II. 

This  cause  was  very  long  and  intricate ;  but  the  chief  question  was, 
what  length  of  time  would  bar  an  equity  of  redemption  ?  And  as  to 
'that  point,  Talbot,  Lord  Chancellor,  said  that  courts  of  equity  had  of 
late  years  generally  adhered  to  the  time  laid  down  in  the  statute  of 
limitations  with  regard  to  ejectments,  and  that  it  was  certainly  right  to 
have  fixed  rules  in  equity  as  well  as  law,  that  people  might  know  how 
far  their  property  extended,  and  where  it  was  bound ;  and  that  he  did 
not  know  any  more  reasonable  rule  in  general  than  what  the  Legisla- 
ture had  prescribed  for  such  possessory  actions.  The  person  claiming 
the  equity  of  redemption  offered  some  proof  out  of  the'^Ecclesiastical 
Court  to  show  she  was  an  infant  at  the  time  of  her  marriage,  which 
was  not  allowed  to  be  read,  and  other  proof  that  the  marriage  con- 
tinued for  many  years,  both  which,  taken  together,  would  excuse  the 
non-redemption  for  a  long  time  ;  but  my  Lord  Chancellor  gave  her  lib- 
erty to  file  an  interrogatory  to  prove  her  infancy  at  the  time  of  her  mar- 
riage, if  she  could  ;  and  said,  he  would  then  consider  whether  equity  had 
also  followed  the  statute  of  limitations  in  allowing  only  ten  years  for 
infants  and  femes  covert  to  commence  their  suits  after  the  imperfections 
removed,  for  he  did  not  remember  the  Court  had  pursued  that  part  of 
the  statute  ;  and  Mr.  Verney,  king's  counsel,  cited  the  case  of  Brewer 
and  Bakerstraw,  which  he  believed  to  be  about  five  years  ago,  where 
the  father  mortgaged  some  chambers  in  Gray's  Inn,  and  died,  leaving 
his  son  an  infant,  during  which  time  many  years  were  saved ;  and  yet 
nineteen  years  after  he  was  come  of  age  he  was  permitted  to  redeem. 
But  to  this  Mr.  Fazakerly  answered,  there  was  as  much  reason  for  ob- 
serving it  in  the  one  case  as  the  other  :  and  that,  in  the  present  case, 
thirteen  years  had  passed  between  the  death  of  the  husband  and  the 
bill  filed  for  a  redemption.  This  was  on  a  supposition  she  could  prove 
her  infancy  at  the  time  of  her  marriage ;  for  if  she  was  then  of  full 
age,  my  Lord  Chancellor  said,  the  time  would  attach  and  run  out 
against  her,  notwithstanding  the  subsequent  marriage,  and  then  she 
would  be  put  off  from  all  possibility  of  relief,  for  there  would  be  near 
forty  years  possession  against  her  unaccounted  for.  By  statute  21  Jac. 
I.  c.  16,  persons  having  any  right  or    title  of  entry  must  enter  within 

{^g)  Vide  supra,  \).   lUl. 
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twenty  years  after  titles  accrued ;  but  the  title  of  infants, /ewes  coverts, 
&c.  are  saved,  so  as  they  commence  their  suits  within  ten  years  after 
the  imperfection  removed. 

*This  cause  coming  on  again  the  same  term,  was  ended  by  consent  of 
the  parties  :  but  Lord  Chancellor  Talbot  spoke,  however,  in  this  case, 
to  this  effect :  A  peaceable  and  quiet  possession  for  a  long  time  weighs 
greatly  with  me  in  all  cases.  The  foundation  which  the  Court  goes  on 
in  cases  of  the  like  nature  with  the  present,  is  not  any  presumption, 
that  after  a  long  space  of  time  the  party  has  deserted  his  right ;  but  to 
quiet  and  secure  men's  possession,  which  is  very  reasonable  to  be  done 
after  twenty  years'  time,  without  some  very  particular  circumstances : 
and  for  this  cause  a  court  of  equity  has  generally  acted  in  conformity 
to  the  statute  of  limitations.  Whether  the  present  plaintiff  Avas  an  in- 
fant at  the  time  of  her  marriage  is  to  me  very  doubtful ;  but  taking  it 
she  was  then  an  infant,  as  the  Court  has  not  in  general  thought  proper 
to  exceed  twenty  years,  where  there  was  no  disability,  in  imitation  of 
the  first  clauses  of  the  statute,  so  if  I  had  been  forced  to  have  made  a 
decree  in  the  present  case,  I  should  have  been  of  opinion  that  after 
the  disability  removed,  the  time  fixed  for  prosecutiug  in  the  proviso, 
which  is  ten  years,  should  also  have  been  observed  :  for  the  proviso  con- 
taining an  exception  of  several  cases  out  of  the  purview  of  the  statute, 
if  the  parties  at  law  should  avail  themselves  by  the  proviso,  they 
must  take  it  under  such  restrictions  as  the  Legislature  hath  annexed  to 
it,  and  that  is,  to  sue  within  ten  years  after  the  impediment  ceases. 
Why  should  not  the  same  rule  govern  in  equity  ?  I  think  there  is  great 
reason  that  it  should.  The  persons  who  are  the  subject  of  the  pro- 
viso are  not  disabled  from  suing,  they  are  only  excused  from  the 
necessity  of  doing  it  during  the  continuance  of  a  legal  impediment ; 
therefore  when  that  difficulty  is  removed,  and  nobody  can  say  how 
long  it  may  last,  the  time  allowed  after  such  impediment  removed  for 
their  further  proceedings  should  be  shortened.  If  they  would  excuse 
a  neglect  under  the  first  part  of  the  proviso,  should  they  not  do  it  up- 
on the  terms  such  excuse  is  given  ?  If  I  had  given  my  opinion  on  this 
case,  I  should  have  dismissed  the  bill. 


No.  XV. 

The  King  against  John  Smith,  Esq.  (A),  Serjeants'  Inn  Hall,  March  2, 

1804. —  The  judgment  of  the  Court,  as  delivered  ly  the  Lord 

Chief  Baron. 

This  case  of  the  King  against  Smith  has  occupied  a  great  deal  of 
the  attention  of  the  Court,  and  that  in  a  great  degree  owing  to  the 
prodigiously  extensive  consequences  that  it  may  have  according  as  it  is 
decided  in  the  one  way  or  the  other.  We  were  therefore  anxious  to 
search  in  order  to  find  out  what  materials  existed  on  the  subject.  Af- 
ter all  the  pains  we  could  take,  we  find  them  to  be  but  few.  We 
have  found  no  decision  or  authority  similar  in  its  term  to  the  present 
case ;  and  the  consequence  of  that  is,  where  we  can  find  principles 
(A)  Vide  supra,  p.  779. 
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laid  down,  we  must  be  governed  by  them  in  the  absence  of  every  di- 
rect precedent  on  the  subject.  The  magnitude  of  the  question  is  very 
considerable,  because,  on  the  one  hand,  from  some  instances  of  persons 
in  the  service  of  government,  and  who  have  been  intrusted  with  public 
money,  I  have  experience  enough  to  say,  that  the  ^ingenuity  exercised 
by  them  may  be  such  as  not  to  make  it  very  difficult  to  avail  themselves 
of  their  situation,  and  to  render  it  no  easy  matter  to  make  them  re- 
sponsible ;  on  the  other  hand,  it  puts  those  who  make  purchases  from 
persons  in  such  a  situation  in  a  very  unpleasant  and  precarious  situation, 
if  the  lands  or  goods  so  purchased  may  be  extended.  In  this  view 
the  question  is  of  very  great  importance.  The  stake  in  the  present 
instance  is  next  to  nothing ;  but  the  decision  will  be  such  as  will 
govern  multitudes  of  cases  that  exist,  and  I  believe  many  to  exist  of 
the  same  sort. 

This  case  arises  on  an  extent  that  was  issued  against  John  Montresor, 
Esq.  late  engineer  in  the  service  of  government,  in  North  America, 
who  owed  vast  sums  to  government.  It  was  found  that  a  great  balance 
remained  in  his  hands,  which  he  had  not  accounted  for.  The  extent 
issued  to  the  sheriff  of  Kent — that  you  diligently  inquire  what  land 
and  tenements,  and  of  what  yearly  value  the  said  John  Montresor  had 
in  your  bailiwick  on  the  28th  of  September,  in  the  eighteenth  year  of 
our  reign,  when  the  said  John  Montresor  first  became  indebted  to  us 
in  the  said  money,  or  at  any  time  after  ;  in  the  common  language. 

An  inquisition  is  returned  of  course,  and  in  the  inquisition  it  is 
stated  that  the  sheriff  seised,  &-c. 

Without  going  minutely  into  all  the  circumstances  of  this  case,  I 
believe  I  can  state  from  memory,  the  leading  facts  upon  which  the 
question  depends.  The  property  now  in  question,  which  consists  of  a 
small  messuage,  and  of  some  closes  of  land,  originally  belonged  to  a 
Mr.  Thompson.  He  being  seised  of  this  property  demised  it  for  the 
full  term  of  five  hundred  years  ;  the  resdue  of  this  term  was  after- 
wards assigned  to  Ann  Carter  ;  and  last  of  all  to  John  Smith,  the  pre- 
sent defendant,  in  trust.  And  in  1795,  Mr.  Smith  purchased  the  re- 
version of  General  Montresor,  he  then  being  seised  of  this  property  in 
his  demesne  as  of  fee  subject  to  this  term  of  five  hundred  years  ;  and 
at  the  time  of  the  purchase  Mr.  Smith  had  no  notice  of  any  debt  that 
had  been  incurred  by  John  Montresor  to  the  King. 

This  is  the  short  state  of  the  case,  and  I  believe  it  is  all  that  is 
necessary;  and  the  question  then  is,  whether  this  outstanding  term, 
which  is  held  in  trust  for  Mr.  Smith,  does  or  does  not  protect  him 
against  the  claim  of  the  Crown  ? 

The  argument  on  behalf  of  Mr.  Smith  turned  almost  entirely  on  the 
statate  of  uses  in  courts  of  equity,  and  besides  that  on  the  doctrine  laid 
down  in  Willoughby  against  Willoughby,  which  has  never  been  shaken, 
and  which  I  hope  never  will.  I  take  that  now  to  be  a  leading  decision, 
never  to  be  departed  from  in  cases  between  subject  and  subject. 

In  answer  to  this  case,  made  on  the  part  of  the  defendant,  irrefragable 
as  between  subject  and  subject,  in  answer  to  this  case,  it  was  argued, 
that  the  case  of  the  Crown  is  essentially  different  from  that  of  the 
subject;  and  as  far  as  we  are  furnished  with  light  on  this  subject,  it 
does  seem  that  the  case  of  the  Crown  is  essentially  different. 

In  the  first  place,  we  find  from  a  variety  of  authorities,  that  lands  or 
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goods  in  the  hands  of  debtors  or  accountants  to  the  Crown,  or  in  the 
hands  of  those  who  are  debtors  to  the  debtors  of  the  Crown,  or  which 
are  held  in  trust  for  them,  or  to  their  use,  are  most  clearly  the  subject 
of  an  extent. 

Further,  we  find  in  PI.  Com.  321,  in  the  great  case  of  the  mines  in 
the  hands  of  the  Crown,  there  was  a  great  number  of  the  king's  debtors 
brought  into  the  Court  of  Exchequer,  and  there  the  Court  held,  that 
lands  which  *had  belonged  to  the  king's  debtors,  which  had  been  their 
property  after  they  had  so  become  debtors  to  the  Crown,  were  subject 
to  the  seizure  of  the  king,  into  whatever  hands  they  afterwards  came, 
whether  by  descent,  purchase,  or  otherwise.  Among  other  cases  there 
cited,  is  that  of  Sir  Wm.  Seyntloo,  who  married  the  widow  of  Sir  Wm. 
Cavendish,  who  was  treasurer  of  the  household.  Sir  Wm.  Seyntloo 
and  his  lady  were  returned  terra-tenants,  in  right  of  the  wife,  of 
certain  land  which  was  Sir  Wm.  Cavendish's  and  were  called  into  the 
Court  of  Exchequer,  and  made  accountable  for  the  arrears  due  to  the 
queen  for  Sir  William's  office.  See  Dyer,  224  and  225.  It  appears 
from  the  case,  that  after  Sir  William  Cavendish  became  indebted  to 
the  Crown,  he  purchased  divers  lands,  and  afterwards  aliened  them, 
and  took  back  an  estate  therein  to  himself  and  his  wife,  and  afterwards 
died  Avithout  rendering  any  account,  and  the  terre-tenants  (as  I  have 
just  stated)  of  the  land  were  charged  to  answer  to  Queen  Elizabeth  for 
the  arrears.  These  lands  might  have  been  seised  in  the  hands  of  Sir 
William,  and  for  the  same  reason  they  might  be  seised  in  the  hands  of 
every  one  who  came  under  him. 

In  2  Roll.  Ab.  156,  the  difference  is  stated  between  the  effect  of  a 
sale  of  land  by  a  debtor  to  the  Crown,  when  that  sale  took  place  be- 
fore he  became  a  debtor,  and  a  sale  afterwards.  In  Dyer,  160,  there 
is  the  case  of  one  Thomas  Favell,  who  was  a  collector  of  the  fifteenth 
and  tenth.  He  was  indebted  to  the  Crown,  and  being  seised  of  certain 
lands  in  fee  simple,  and  having  divers  goods  and  chattels,  die  intro- 
missionis  de  coUectione  et  Jevatione,  of  the  fifteenth  and  tenth  afore- 
said, in  extremity  of  illness  aliened  his  tenements,  goods,  and  chattels, 
to  divers  persons,  and  died  without  heir  or  executor,  and  process  was 
issued  against  the  terre-tenants,  and  possessors  of  the  goods  and 
chattels,  to  account  for  the  collection  aforesaid,  and  to  answer  and 
satisfy  the  king  thereof,  (S^c.  ;  and  this  by  the  advice  of  the  Chancellor 
of  England,  and  the  Chief  Justice  of  England,  and  the  other  Judges 
of  either  bench.  It  is  therefore  clear,  beyond  all  doubt,  that  the  land 
itself  may  be  extended,  into  whatever  hands  that  land  may  have  been 
aliened. 

The  next  step  which  we  find  in  a  matter  of  this  kind,  is  the  doctrine 
which  is  laid  down  in  Sir  Edward  Coke's  case,  and  which  is  mentioned 
afterwards  by  Lord  Hale  in  deciding  another  case,  which  I  shall  state 
by  and  by.  This  case  of  Sir  Edward  Coke  being  of  great  consequence, 
the  Master  of  the  Court  of  Wards  was  assisted  by  four  of  the  Judges 
in  the  hearing  and  debating  of  it  ;  and  after  many  arguments  at  the 
bar,  the  said  four  Judges  argued  the  same  in  court,  viz.  Dodderidge, 
one  of  the  Justices  of  the  King's  Bench ;  Tanfield,  Lord  Chief  Baron 
of  the  Exchequer  ;  Hobart,  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas ;  and  Ley,  Lord  Chief  Justice  of  his  Majesty's  Court  of  King's 
Bench. 
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First  of  all,  I  would  draw  your  attention  to  this  point,  that  this  is 
an  infinitely  stronger  case  than  any  of  those  I  have  stated.  In  general, 
the  debtor  to  the  Crown  was  at  one  time  in  possession  of  the  land  him- 
self;  but  in  this  case  the  king's  accountant  never  had  the  land  in  him, 
the  land  and  debt  never  centered  in  the  accountant  to  the  Crown. 

The  case  in  effect  was  this  : — Queen  Elizabeth,  by  her  letters  patent, 
did  grant  to  Sir  Christopher  Hatton  the  office  of  remembrancer  and 
collector  of  the  first  fruits  for  his  life,  habendum  to  him  after  the  death 
or  surrender  of  one  Godfrey,  who  held  the  said  office,  then  in  posses- 
sion :  Sir  Christopher  Hatton  being  thus  estated  in  the  said  office  in 
reversion,  and  being  seised  in  fee  simple  of  divers  manors,  lands  and 
tenements,  did  covenant  to  stand  *seised  of  his  lands,  &c.  unto  the  use 
of  himself  for  life,  and  afterwards  to  the  use  of  J.  Patton,  his  son,  in  tail, 
and  so  to  his  other  sons  in  tail, with  remainder  to  the  right  heirs  of  J. 
Hatton  in  fee,  with  proviso  of  revocation,  at  his  pleasure,  during  his  life. 
Godfrey,  the  officer  in  possession,  died,  and  Sir  Christopher  Hatton  be- 
came officer,  and  was  possessed  of  the  office,  and  afterwards  he  became 
indebted  to  the  queen  b}'  reason  of  the  said  office  ;  and  the  question 
in  this  great  cause  was,  whether  the  manors  and  lands  which  were  so 
-conveyed  and  settled  by  Sir  Christopher  Hatton,  might  be  extended 
for  the  said  debt  due  to  the  queen,  by  reason  of  the  proviso  and  revo- 
cation in  the  said  conveyance  of  assurance  of  the  said  manors  and  lands. 
The  debt  due  to  the  queen  was  assigned  over,  and  the  lands  were<extend- 
ed,  and  the  extent  came  to  Sir  Edward  Coke ;  and  the  heir  of  John 
Hatton  sued  in  the  Court  of  Wards  to  make  void  the  extent ;  and  it 
was  agreed  by  the  said  four  Justices,  and  so  it  was  afterwards  decreed 
by  Cranfield,  Master  of  the  Court  of  Wards,  and  the  whole  Court, 
that  the  said  manors  and  lands  were  liable  to  the  said  extent. 

The  Judges  on  that  occasion  cite  a  great  number  of  cases  and  some 
of  them  go  a  great  deal  farther  than  I  could  have  well  expected.  I 
shall  just  mention  two  or  three  of  them,  and  it  will  be  unnecessary  to 
state  more.  One  of  the  cases  there  cited  is,  that  of  Walter  de  Chirton, 
customer,  who  was  indebted  to  the  king  18,000/.  for  the  customs,  and 
purchased  lands  with  the  king's  money,  and  caused  the  feoffor  of  the 
lands  to  enfeoff"  certain  of  his  friends,  with  an  intent  to  defraud  and 
deceive  the  king ;  and  notwithstanding  he  himself  took  the  profits  of 
the  land  to  his  own  use,  and  those  lands  upon  an  inquisition  were  found, 
and  the  value  of  them,  and  returned  into  the  Exchequer,  and  there,  by 
judgment  given  by  the  Court,  the  lands  were  seised  into  the  king's 
hands,  to  remain  there  till  he  was  satisfied  the  debt  due  to  him  ;  and 
yet  the  estate  was  never  in  him ;  but  because  he  had  a  power  (to  wit), 
by  subpoena  in  chancery,  to  compel  his  friends  to  settle  the  estate  of 
the  lands  upon  him,  therefore  they  were  chargeable  to  the  debt.  See 
Dyer,  160.  Walter  de  Chirton,  in  that  case,  never  was  seised  of  the 
said  lands  ;  Chirton  had  no  remedy  in  law  to  have  the  lands,  but  his 
remedy  was  only  in  a  court  of  equity. 

Another  case  is  that  of  Philip  Butler,  who  was  sheriff"  of  a  county ; 
and  being  indebted  to  the  king,  his  feoffees  were  chargeable  to  the 
king's  debt  by  force  of  the  word  habuit,  for  habuit  the  lands  in  his 
power.  In  Morgan's  case,  it  was  adjudged,  that  lands  purchased 
in  the  names  of  his  friends  to  his  use,  were  extendable  for  a  debt 
due  by  him  to  the  king. 
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There  are  several  other  cases  cited  in  Sir  Edw,  Coke's  case,  and 
which  are  also  mentioned  by  Lord  Hale  in  the  case  to  which  I  have 
already  alluded.  In  a  great  many  of  these  cases,  the  lands  that  were 
seised  for  the  payment  of  debts  due  to  the  Crown  had  been  held  in 
trust  for  the  king's  debtors  ;  and  it  was  no  objection  that  the  legal  es- 
tate was  not  in  them.  The  ground  of  decision  there  was,  that  they, 
by  an  act  of  their  own,  might  at  any  time  reduce  it  into  possession ; 
they  had  it  in  their  power,  viz.  by  a  subpoena  in  chancery,  &lc.,  to  com- 
pel their  friends  to  settle  the  estate  of  the  lands  upon  them,  and  there- 
fore they  were  made  chargeable  to  the  debt. 

This  being  an  outstanding  term  held  in  trust,  it  is  analogous  to  all 
the  cases  of  uses  and  trusts.  It  was  held  there  to  -be  no  objection, 
that  the  legal  estate  was  not  in  him,  because  it  was  in  his  power,  by 
an  act  of  his  own,  to  reduce  it  into  possession. 

*'But  the  case  that  comes  nearest  to  the  present  is  that  of  the  Attor- 
ney-general against  Sir  George  Sands. 

Upon  an  information  exhibited  here,  and  proceedings  upon  it,  a 
ease  was  made  and  stated,  which  was  to  this  effect,  viz.  Sir  R.  Free- 
man purchased  lands  for  the  term  of  ninety-nine  years,  in  his  o^vn 
name,  and  afterwards  purchased  the  inheritance  of  the  same  lands  in 
trust,  and  then  by  his  will  disposed  of  these  lands  to  the  sons  of  Sir 
George  Sands,  his  grand-children,  born  or  ;\vhich  should  be  born  in 
his  life-time,  and  directed  conveyances  to  be  made  accordingly  by  his 
trustees,  and  died.  At  that  time  Sir  George  Sands  had  two  sons.  Free- 
man and  George,  and  Freeman  died ;  and  after  the  death  of  Sir 
Ralph,  Sir  George  had  another  son.  Freeman,  who  killed  his  brother 
George,  for  which  he  was  attainted  and  executed,  and  no  conveyances 
were  made  by  the  trustees,  pursuant  to  Sir  Ralph  Freeman's  will ; 
and  the  questions  hereupon  were  two:  1st,  Whether,  as  this  case  is, 
the  term  for  years  was  forfeited  ?  2dly,  Whether  or  no  the  inherit- 
ance in  trust  was  forfeited  ? 

The  result  in  this  case  was,  that,  inasmuch  as  there  did  not  appear 
to  be  a  teniire,  there  could  be  no  forfeiture  for  the  felony  ;,  because  to 
a  forfeiture  for  felony,  and  to  an  escheat,  a  tenure  is  requisite,  and 
therefore  judgment  was  afterwards  given  quod  defejtdens  eat  inde  sine 

die. 

This  case  of  Sir  George  Sands  is  reported  in  Hardres,  488,  and  also 
in  Freeman.  I  mention  this  case  with  greater  confidence,  because, 
thouo-h  Lord  Mansfield,  in  the  case  of  Burgess  against  Wheate,  1 
Blackst.  Rep.  123,  observes,  in  delivering  his  judgment,  that  it  was  a 
family  business,  and  that  the  circumstances  of  Sir  George  Sands'  case 
Avere  compassionate  ;  yet  I  have  the  authority  of  Lord  Keeper  Henley 
for  saying  it  was  decided  on  great  principles  of  law. — Having  this 
authority  with  me  at  this  great  distance  of  time,  I  conceive  it  gives  the 
description  I  have  now  mentioned. 

Hale,  Chief  Baron,  says,  there  is  no  question  concerning  the  forfeit- 
ure of  the  fee  simple  in  trust,  for  that  must  arise  by  escheat,  and  there 
can  be  no  escheat,  but  pro  defectu  tenentis.  But  here  is  a  tenant  in 
esse.  If  the  offence  committed  had  been  treason,  then  there  might 
have  been  a  question,  whether  the  inheritance  in  this  case  should  be 
forfeited,  in  respect  that  the  rent  and  tenure  have  a  continuance.  But 
whether  Sir  George  Sands  shall  hold  the  land    discharged  of  the  lease, 
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or  that  the  king  shall  have  the  term,  is  the  sole  doubt.  The  king  does 
not  gain  an  interest  in  a  trust  by  forfeiture,  as  he  does  in  det)t ;  for 
there  the  interest  of  the  bond  passes  to  the  king,  and  process  lies  to 
execute  it  in  the  king's  own  name.  And  it  is  questionable,  whether 
the  king  can  have  this  in  point  of  prerogative,  in  case  of  felony ; 
though  perhaps  more  might  be  said,  if  the  case  had  been  treason.  It 
is  the  intention  of  the  party  that  creates  and  governs  uses  and  trusts  ; 
and  therefore  a  lease  shall  be  deemed  to  attend  the  inheritance,  if  it 
appears  the  parties  intended  it  should  do  so,  as  here  it  does ;  and  then 
it  is  no  more  than  a  shadow,  an  accessary  to  it,  for  otherwise  it  would 
not  be  attendant  on  it.  And  then  it  cannot,  in  this  case,  go  to  the 
felon,  but  to  the  administrator  of  George,  the  son.  And  here  they  are 
consolidated  by  the  intention  of  the  will,  which  directs  that  the  trus- 
tees shall  make  conveyances  accordingly.  Nor  is  it  kept  on  foot,  but 
only  to  avoid  mesne  incumbrances,  which  might  affect  the  inheritance. 
And  this  appears  to  have  been  the  intention  of  the  parties  when  the 
fee  was  purchased,  and  therefore  the  lease  ought  to  go  with  the  fee  ; 
and  in  the  cases  of  leases  for  *years  in  trust,  that  have  been  forfeited, 
fraud  was  the  ground  of  it  in  the  cases  that  have  been  cited. 

Lord  Hale  says  on  another  occasion,  (for  this  case  was  twice  spoken 
to  by  the  Court,)  I  agree,  that  in  the  case  of  the  king's  debtor,  lands 
in  trust  for  him^  in  fee  simple  are  liable  to  the  king's  debt  by  the  com- 
mon law,  per  cursum  scaccarii,  which  makes  the  law  in  such  cases ; 
and  this  appears  by  precedents  temp.  Henry  VI. ;  and  before  4  Henry 
VII.  a  trust  or  use  was  liable  to  a  statute ;  and  that  is  the  reason  of 
Chirton's  case  in  50  Ass.  And  it  was  held  in  Sir  Edward  Coke's  case, 
in  Curia  Wardorum,  that  if  the  king's  debtors  have  a  power  of  re- 
vocation, that  makes  them  liable  to  the  king's  debt ;  and  that  was  the 
reason  of  Babington's  case,  in  Curia  Wardorum,  in  30  Car.  ;  and  of 
Head's  case,  in  Pasch.  4  Jac,  where  lands  in  trust  for  a  recusant  were 
subjected  to  the  debt  of  20Z.  per  mensem:  so,  in  41  Eliz.,  Babington's 
case,  a  trust  liable  to  a  debt  imprest,  because  cestui  que  trust  has  a  pro- 
fit by  it,  but  that  is  a  special  case,  and  grounded  on  a  special  course  in 
the  Exchequer.  He  proceeds  to  state  many  other  cases,  which  I  think 
it  unnecessary  to  mention. 

If  you  take  the  converse  of  this  case,  I  think  it  will  make  it  still 
more  clear.  The  reason  why  the  term  was  not  forfeited,  was,  because 
the  inheritance  thereof  was  not  forfeited ;  but  if  the  inheritance  had 
been  forfeited,  the  term  must  have  been  forfeited.  In  deciding  accord- 
ing to  the  course  of  the  common  law,  I  therefore  think  it  clear  that  an 
outstanding  term  cannot  defeat  the  king's  process  bj  extent.  In  courts 
of  equity,  it  has  been  said  that  a  purchaser  without  notice  is  a  person 
favored  by  that  Court.  Perhaps  it  may  be  a  sufficient  answer  to  say. 
that  in  the  present  instance  we  are  not  in  a  court  of  equity.  The 
question  is,  What  ought  to  be  our  decision  according  to  the  common 
law  ?  This  question  could  not  be  decided  in  a  court  of  equity  :  they 
could  :not  sue  for  a  decree.  When  a  court  of  equity  is  resorted  to,  and 
this  is  the  situation  of  the  parties,  the  Court  does  nothing  but  stand 
neuter  between  such  parties,  and  leaves  them  to  make  the  most  of  it. 

Now,  therefore,  I  think,  on  the  whole,  in  the  first  place,  the  land  is 
chargeable  that  has  been  in  the  hands  of  the  king's  debtor's  ;  and 
from  the  cases  that  have  been  decided,  it  is  sufficiently  clear  that  the 
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term  is  ;  it  is  the  whole  interest  in  the  land,  whether  it  be  divided  or 
not :  and  so  likewise  in  uses  and  trusts  ;  and  from  what  is  said, by 
Lord  Hale,  I  infer  the  same  doctrine  is  applicable  to  the  actual  case 
now  before  us. 

It  was  hinted,  that  the  33  Hen.  VIII.  e,  39,  sects.  50,  53,  and  74, 
puts  the  king's  debts  on  the  same  footing  as  a  statute  staple ;  but  we 
find  the  same  difficulty  again  recurs,  for  the  33d  of  Hen.  VIII.  does 
not  alter  the  subject  out  of  which  the  thing  is  to  be  paid.  If  I  sup- 
pose, in  the  present  instance,  they  are  put  on  the  same  footing  with 
statutes  staple,  the  question  would  return  :  supposing  the  king  has  a 
debt  upon  bond,  which  is  to  be  treated  as  a  statute  staple,  I  do  not 
find  the  act  meddles  with  the  subject  out  of  which  he  is  to  compel  the 
payment  of  his  debt,  but  the  act  relates  singly  to  the  mode  by  which 
he  is  to  do  it ;  and  if  the  king  were  to  put  it  on  the  footing  of  a 
statute  staple,  it  would  deprive  him  of  no  remedy  which  the  common 
law  gave  him.  The  subject  is  not  at  all  touched  by  the  statute,  but 
merely  the  manner  in  which  he  is  to  proceed,  which  perhaps  gives  the 
subject  rather  more  advantages  than  he  had  before,  though  I  do  not 
see  very  clearly  in  what  respect  the  situation  of  the  king's  accountant 
is  altered. 

Now  that  being  so,  it  should  seem  to  be  the  result  of  what  one  finds 
in'^'the  books,  that  of  the  king's  common-law  remedy  it  is  impossible  to 
doubt ;  and  that  remedy  is  given  in  every  case  where  the  party  who  is 
indebted  to  the  Crown  has  a  present  beneficial  interest,  as  well  as  a 
reversion :  both  of  these  are  considered  as  chargeable  for  the  debt  of 
the  Crown ;  the  lands  of  the  king's  debtor  may  be  extended  by  the 
Crown,  in  whatever  hands  they  may  be  found,  and  therefore,  upon  the 
whole,  the  judgment  of  the  Court  in  this  case  must  be  for  the  Crown. 

Judgment  for  the  King. 


No.  XVI. 

The  Attorney- General  v.  Lockley  and  others  {i).    Chan.  Mich.  9  Geo.  II. 

This  was  an  information  brought  to  secure  a  charity,  and  the  case 
was  thus :  John  Radford,  and  Anne  his  wife,  were  seised  in  fee,  and 
conveyed  the  premises  by  fine  and  deeds,  declaring  the  uses  thereof,  to 
their  trustees  and  their  heirs,  to  the  use  of  them  and  their  heirs,  in 
trust  for  John  Radford  and  his  wife,  and  the  survivor,  of  them,  and  the 
heirs  of  the  survivor,  with  power  for  the  vnie,  in  case  the  husband  sur^•iv- 
edher,  to  charge  the  estate  with  400/.  The  wife  died  first,  and  execut- 
ed her  power  for  charitable  uses  ;  John  enjoyed  the  estate  during  his  life  : 
and  by  will,  dated  25th  Jan.  1 723,  he  devised  the  premises  in  fee  to  Tuder 
Lockley.  Now  this  estate  was  to  be  sold  for  discharging  the  charity  and 
payment  of  mortgages  made  by  Tuder  Lockley  :  and  the  question  was, 
whether  the  sale  should  be  subject  to  the  dower  of  Tuder  I>ockley's  wife, 
in  case  she  survived  her  husband.     It  was  argued  by  Noel  in  favor  of  dow- 

(«)  Vide  supra,  p.  782,  n. 
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er,  and  by  Verney  against  it ;  and  the  following  cases  were  cited  :  Preced. 
Cane.  241,  256  ;  Banks  and  Sutton  at  the  lioZZs,  March  1733  ;''Preced. 
Cane.  336 ;  Chan.  Rep.  369  ;  Show.  Ill;  Preced.  Cane.  65 ;  Cro. 
Car.  901  ;  Ainhrose  and  Ambrose,  determined  in  the  year  1717,  in 
the  House  of  Lords  (I). 

Talbot,  Lord  Chancellor. — This  is  a  considerable  point,  and  should 
be  settled  some  way  or  other ;  in  the  first  place  with  regard  to  the  wife, 
her  demand  is  properly  a  legal  one,  and  it  has  been  hinted  at,  as  if  the 
legal  estate  was  executed  in  Mr.  Tuder  Lockley ;  but  there  is  no 
foundation  for  that,  as  the  estate  is  limited  to  trustees  and  their  heirs ; 
therefore  it  is  a  legal  estate  absolutely  executed  in  the  trustees,  for 
there  cannot  be  a  use  limited  on  a  use.  Then  the  question  will  be, 
whether  Tuder  Lockley's  wife  is  entitled  to  dower  of  an  equitable 
estate  of  inheritance  vested  in  her  husband ;  for  at  present  the  hus- 
band *is  living,  and  if  the  wife  died  before  him,  then  this  question 
never  can  arise.  As  dower  is  a  legal  demand,  so  clearly,  with  regard 
to  a  use,  a  wife  was  not  dowable  of  it  before  the  stat.  Hen.  VIIL 
Vernon's  case,  4  Co.  1.  Then  how  can  she  be  dowable  of  a  trust  after 
that  statute  ?  For  is  there  any  solid  distinction  between  a  use  before 
-a  statute  and  a  trust  after  it  ?  What  was  a  use  but  a  right  to  receive 
the  rents  and  profits  of  lands  of  which  the  legal  estate  was  in  another  r 
And  a  trust  is  the  very  same  now :  and  if  before  the  statute  the  right 
of  the  wife  was  considered  strictly  as  a  legal  right,  so  that  the  equita- 
ble interest  was  not  aff"ected  by  it,  the  reason  holds  equally  strong 
since  the  statute,  that  covu"ts  of  equity  should  follow  what  was  the  rule 
before  the  statute  with  regard  to  those  estates.  How  there  came  to 
be  a  difference  as  to  estates  by  curtesy,  I  cannot  tell  ;  nor  how  it  came 
to  be  extended  to  estates  by  curtesy,  and  yet  not  to  dower,  I  cannot 
tell.  I  do  not  see,  on  this  general  question,  whether  a  wife  shall  be 
endowed  of  a  trust  estate  of  inheritance,  that  there  is  one  case,  from 
the  time  of  the  stat.  Hen.  VIII.  to  this  time,  that  is  directly  in  point 
except  the  case  of  Fletcher  and  Robinson,  Preced.  in  Cane.  250.  That 
case  is  extremely  short ;  and  the  reason  given  for  it  is,  whether  it  be  a 
good  one  or  no  I  shall  not  say,  that  the  conveyance  was  considered  as 
fraudulent,  being  done  with  an  intent  to  prevent  a  forfeiture ;  and 
therefore,  in  that  case,  the  Court  seems  to  have  disregarded  it,  which 
shows  it  was  not  determined  simply  on  this  point,  but  on  other  matters, 
which  do  not  fall  in  with  this  case.  The  case  of  Banks  and  Sutton 
seems  to  have  been  determined  on  this,  that  the  time  of  the  convey- 
ance was  come,  and  the  husband  had  a  right  to  call  for  it ;  and  then 
the  Court,  upon  considering  that  as  done  which  ought  to  have  been 
done,  might  properly  assist  the  wife  in  that  case.  The  case  of  Bottom- 
ley  V.  Fairfax,  Preced.  in  Cane.  336,  before  my  Lord  Harcourt,  is  an 
express  authority  that  a  wife  is  not  dowable  of  a  trust  estate  of  inher- 
itance ;  and  to  this  it  may  also  be  added,  that  it  is  the  general  re- 
ceived opinion  of  every  one  who  has  attended  this  bar  constantly,  that 


(I)  This  is  the  case  m  1  P.  Wms.  321.  The  case  was  that  the  deceased  hus- 
band bought  an.  estate  in  the  name  of  a  third  person.  The  Court  considered  it 
clear  that  the  wife  was  not  dowable  of  the  trust  estate.  It  appears  by  the  report, 
that  the  decree  was  affirmed  in  the  House  of  Lords.  I  find  by  the  Journals  of 
the  House  of  Lords,  that  the  wife  prayed  that  the  estate  might  be  deemed  part  of 
the  personal  estate  of  her  husband,  or  at  least  that  she  might  be  entitled  to  her 
dower  out-of  it.     See  Journ.  Dom.  Proe.  vol.  20,  p.  -130. 
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they  are  not ;  and  it  is  the  practice  to  make  purchases  in  the  name  of 
the  purchaser  and  trustee — but  to  what  intent  or  purpose  ?  Only  to 
prevent  dower,  that  by  there  being  a  survivor  to  the  purchaser,  his 
wife  might  not  be  entitled  to  it.  But  if  it  should  be  ruled,  that  a  Avife 
is  entitled  to  a  dower  of  a  trust  estate  of  inheritance,  provisions  of 
this  kind  would  be  overthrown.  I  mention  this,  because  it  is  hinted 
at,  as  if  the  practice  of  conveyancers  was  not  of  great  Aveight ;  and 
truly  it  is  not  in  their  power  to  alter  the  law  :  but  when  there  is  a  re- 
ceived opinion,  and  conformity  of  contracts  and  settlements  thereon,  it 
is  extremely  dangerous  to  shake  it,  which  would  disturb  the  possession 
of  many  who  are  very  quiet,  and  think  themselves  very  secure  ;  there- 
fore it  ought  to  be  done  only  on  the  clearest  and  plainest  ground.  In 
the  present  case  I  cannot  say  they  are  mistaken,  because  they  have 
gone  on  this  ground,  that  trusts  are  now  what  uses  were  at  the  common 
law,  where  a  wife  was  not  dowable  of  a  use.  There  are  other  cases 
where  terms  for  years  have  been  carved  out,  and  the  inheritance 
remains  in  the  husband,  and  as  to  those  there  is  no  difficulty.  Where 
the  term  is  created  for  particular  purposes,  and  the  inheritance  remains 
in  the  husband,  and  descends  to  his  heir,  which  term  is  not  a  bar  at 
laAv  of  dower,  but  only  prevents  the  execution  of  it  till  the  term  is  ex- 
pired, there  the  term  may  be  redeemed ;  and  that  was  the  case  of  my 
Lady  Dudley,  Preced.  in  Cane.  241.  There  the  express  limitation  of 
the  term  was  to  the  OAvner  of  the  freehold  after  the  trust  expired.  As 
to  those  cases  where  the  inheritance  is  sold  for  a  valuable  *considera- 
tion,  (Preced.  in  Cane.  65,)  which  was  the  case  of  Lady  Radnor,  and 
the  purchaser  took  an  assignment  of  the  term,  if  it  was  without  notice, 
there  could  be  no  difficulty  ;  but  whether  that  case  was  so  or  not,  I  do 
not  remember.  But  the  present  case  is  not  that  of  a  Avife  entitled  to 
doAver  Avith  a  cessat  executio ;  for  the  question  here  is,  AA'hether  the 
wife  is  doAvable  of  an  equitable  estate  of  inheritance  in  fee  simple  ? 
As  to  Avhat  is  said,  that  this  is  to  be  considered  as  a  contract  on  the 
part  of  the  wife,  therefore  equity  should  supply  it ;  the  ansAver  is, 
equity,  Avhere  there  is  a  valuable  consideration,  Avill  supply  form.  But 
hath  she  contracted  for  this  particular  estate  ?  No,  for  nothing  but 
what  the  marriage  implies,  which  is,  that  she  shall  have  dower  of  Avhat 
she  is  doAvable  by  law  :  and  then  the  question  comes  to  this,  whether 
she  is  doAvable  by  laAv  of  a  trust  ?  Here  she  could  have  nothing  of 
this  in  contemplation  at  the  time  of  her  marriage  :  for  the  equitable 
interest  Avas  left  to  her  husband,  long  after  the  time  of  her  marriage, 
which  Avas  in  1713  ;  and  the  equitable  estate  AA'as  not  given  him  till 
1723.  Therefore  the  decree  must  be,  that  the  land  shall  be  sold  and 
enjoyed,  discharged  of  any  claim  of  doAver. 

In  another  manuscript  note  of  this  case,  Lord  Talbot  is  reported  to 
haA'e  said  that  trust  estates,  since  the  statute  of  uses,  ought  to  be  con- 
sidered as  uses,  before  the  statute,  of  AA-hich  estate  a  Avoman  could  not 
be  endoAved  ;  that  the  case  of  Bottomley  and  Lord  Fairfax  Avas  express 
in  point ;  that,  as  this  method  of  conveying  on  purpose  to  prevent 
doAver,  had  been  used  for  so  many  years,  a  court  ought  not  to  make  a 
decree  Avhich  Avould  overturn  such  a  number  of  settlements.  And  the 
reason  of  the  decree  in  the  case  of  Banks  and  Sutton  (Avhich  he  stated) 
Avas  different :  for  there  the  direction  of  the  Avill  Avas,  that  the  legal 
estate  should  be  conveyed  to  Sutton ;  and  the  Avife  married  him  on  the 
expectation  of  that  estate,  and  it  Avas  a  fraud  in  the  husband  not  to 
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call  for  the  settlement.  The  other  cases  of  dower  of  trust  estates  are, 
where  terms  ar©^  created  for  particular  purpose,  and  the  inheritance  re- 
mains in  the  husband :  in  these  cases  she  has  a  title  of  dower,  and  so 
she  may  come  into  this  Court  and  redeem  the  term,  which  is  the  case 
of  Lady  Dudley. 


No.  XVII. 

Bret  V.  Sawbridge  and  others  {k).      Before  the  Master  of  the  Rolls. 

Sir  John  Wroth  was  seised  in  fee  of  the  lands  in  dispute,  and  mort- 
gaged the  same  for  one  thousand  years  to  Francis  Hill,  as  a  security 
for  1,100Z.,  which,  by  several  mesne  assignments  and  further  charges, 
to  the  amount  of  2,400Z.  in  the  whole,  came  to  Richard  Watson,  in 
trust  for  Sir  Edward  Bret ;  and  IJrewster  (who  assigned  the  same  to 
Watson),  covenanted  that  Sir  John  Wroth,  or  his  heirs,  should  convey 
the  inheritance  to  Sir  Edward  Bret :  and  Sir  Edward  Bret,  reciting  by 
his  will,  that  he  had  purchased  of  Brewster  the  residue  of  the  said 
term  of  one  thousand  years,  and  that  there  was  a  covenant  in  the  pur- 
chase-deed from  Brewster  as  aforesaid,  but  that  Sir  John  Wroth  dying 
before  the  conveyances  were  executed,  and  lea/ing  an  infant  -'"of  eight 
years  old,  his  heir  at  law,  it  was  then  impossible  to  have  the  fee  con- 
veyed :  therefore  Sir  Edward  Bret  declared  it  to  be  his  will,  that  when 
the  heirs  of  Sir  John  Wroth  should  attain  the  age  of  twenty-one,  a 
conveyance  should  be  executed  according  to  the  settlement  in  tail  after 
mentioned ;  and  he  devised  the  same  to  John  Bret  Fisher  for  life,  re- 
mainder to  trustees,  to  preserve  contingent  remainders  ;  remainder  to 
his  first  and  every  other  son  in  tail  male  successively  ;  remainder  to 
Nathaniel  Fisher  for  life,  and  in  the  very  same  manner;  and  so  to 
Edward  Fisher  ;  remainder  to  the  right  heirs  of  Stephen  Beckingham 
and  Richard  Watson  (the  trustees  of  the  term),  whom  he  made  his 
executors;  and  then  he  directed  the  remainder  of  the  term  should  re- 
main, and  he  attendant  on  the  inheritance,  according  to  the  limitations 
above  mentioned  :  and  all  other  his  real  and  personal  estate  he  devised 
to  John  Bret  Fisher,  Nathaniel  and  Edward  Fisher.  Upon  the  death 
of  Sir  Edward  Bret,  the  executors  proved  the  will  ;  and  afterwards 
Nathaniel  and  Edward  Fisher  died  intestate,  without  ever  having  any 
issue  ;  and  John  their  brother  took  out  administration  to  them.  John 
Bret  Fisher,  thinking  the  limitations  over  to  the  right  heirs  of  Becking- 
ham and  Watson  void,  took  himself  to  be  absolute  owner  of  the  term, 
as  co-residuary  legatee,  and  representative  of  the  other  two  his 
brothers,  in  case  he  should  ever  die  without  having  issue,  and  mort- 
gaged the  residue  of  the  term  for  one  thousand  years  to  the  defendant 
Sawbridge,  as  a  security  for  3oOZ.  One  Newland  purchased  the  re- 
version, and  the  equity  of  redemption,  from  the  right  heirs  of  Sir 
John  Wroth,  for  one  hundred  broad  pieces  ;  but  before  the  purchase, 
he  promised  John  Bret  Fisher  should  have    the    benefit   of  it,   if  he 

{k)  Vide  supra,  p.  790. 
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would  pay  him  the  purchase-money,  his  expenses,  and  a  small  gratuity  ; 
however,  John  Bret  Fisher,  a  long  time  after  the  purchase  was  com- 
pleted, neglected  to  comply  with  the  terms,  and  so  it  was  sold  to  the 
defendant  SaAvbridge.  John  Bret  Fisher,  by  his  will,  devised  all  his 
real  and  personal  estate  to  the  defendant  Sawbridge,  and  made  him  his 
executor,  and  afterwards  died  without  ever  having  issue. 

The  plaintiff  filed  his  bill,  to  have  the  estate  conveyed  to  him  ac- 
cording to  the  will  of  Sir  Edward  Bret,  all  the  precedent  limitations 
being  spent,  and  to  have  an  account  of  the  rents  and  profits,  he  being 
heir  at  law,  and  also  representative  of  the  personal  estate  of  Richard 
"Watson,  who  died  in  the  life-time  of  John  Bret  Fisher  :  but  Stephen 
Beckingham  is  still  alive,  and  made  a  defendant  in  this  cause. 

Sir  Joseph  Jekyll,  Master  of  the  Rolls,  after  argument  on  both  sides, 
and  time  taken  to  consider  of  it,  delivered  his  opinion  to  the  eftect 
following  :  The  plaintiff"  in  this  case  does  not  want  to  have  the  term 
assigned  to  him,  because  he  has  the  legal  interest  of  it  in  him,  as  re- 
presentative of  Richard  Watson,  who  was  a  trustee  of  the  same  for  Sir 
Edward  Bret.  Then  the  point  to  be  determined  is  with  regard  to  the 
account  of  the  rents  and  profits.  Though  BreAvster  covenanted  that 
Sir  John  Wroth,  or  his  heirs,  should  convey  the  inheritance  to  Sir 
Edward  Bret  and  his  heirs,  yet  it  does  not  appear  that  Sir  John  Wroth 
was  under  any  obligation  to  convey  the  same  ;  for  he  was  no  party  to 
the  conveyance  to  Sir  Edward  Bret,  nor  did  anything  to  show  his 
agreement  thereto :  but  the  covenant  of  Brewster  to  Sir  Edward  Bret, 
being  before  the  statute  of  frauds,  there  might  be  a  parol  agreement 
by  Sir  John  Wroth  that  he  woidd  convey,  and  it  would  be  good ; 
otherwise  it  would  be  difficult  to  account  why  Brewster  should  enter 
into  such  a  covenant.  However,  Sir  Edward  Bret,  by  his  will,  desiring 
the  heirs  of  Sir  John  Wroth  to  convey  the  inheritance,  and  directing 
the  limitations  of  the  same,  *'and  that  the  term  should  be  attendant  on 
it,  did  intend  to  devise  the  inheritance,  and  not  the  term  in  gross. 
But  it  is  said,  though  the  inheritance  cannot  pass,  the  term  may,  ac- 
cording to  the  limitatic^is  in  the  will  of  Sir  Edward  Bret.  It  is  not 
necessary  now  to  enter  into  the  question  how  far  limitations  of  terms 
are  good,  or  whether,  by  such  limitations  as  those  in  the  present  case, 
all  the  prior  devisees  dying  Avithoiit  having  had  issue,  the  remainder 
of  this  term  could  vest  in  the  plaintiff"  as  to  one  moiety.  But  if  I 
was  to  deliver  my  opinion  about  it,  I  should  be  under  great  difficulty  : 
for  on  this  point  there  is  the  opinion  of  one  Lord  Chancellor  against 
another  ;  my  Lord  Cowper,  in  the  case  of  Higgins  and  Dowler,  2 
Vern.  600,  and  Salk.  156,  held  such  remainder  of  a  term  to  be  good, 
all  the  parties  dying  without  ever  having  any  issue :  and  by  the  pre- 
sent Lord  Chancellor,  there  have  been  two  cases  determined,  Clare  and 
Clare,  P.  7  G.  II.,  Saberton  and  Saberton,  8  G.  II.  In  one  of  them 
it  may  be  taken,  there  was  an  estate  tail  in  the  first  taker  ;  but  in  the 
other  it  seems  not  to  be  so  ;  but  in  both  of  them  my  Lord  Chancellor 
held  such  limitations  of  estates  tail,  though  to  persons  not  in  being, 
and  never  vesting,  to  be  too  remote,  and  so  delivered  his  opinion. 
Higgins  and  Dowler,  as  it  appears  to  me,  was  not  clearly  stated  and 
urged,  but  was  taken  as  it  is  reported  in  Salk.  and  Vern.,  which  my 
Lord  Chancellor  said  was  incorrectly  done  in  both  of  them  :  but  I  have 
a  complete  report  of  it  by  two  gentlemen;  and  in  the  case  of  Stanley 
and  Lee,  M.  8  G.  II.,  I  looked  into  the  pleadings  and  the  Register's 
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book;  and  on  the  whole  matter  I  find  the  judgment  of  my  Lord 
Cowper  was,  that  such  limitations  never  having  been  in  esse,^nd  so 
not  vesting,  the  limitation  over  might  be  good.  There  is  one  case  I 
did  not  mention,  when  I  gave  my  opinion  in  Stanley  and  Lee,  and  that 
is  Massenburgh  and  Ashe,  Chan.  Rep.  275,  in  which  the  Judges  were 
of  opinion,  that  the  limitation  of  a  trust  of  a  term  must  be  considered 
as  limitations  of  a  term  at  law  ;  and  that  case  is  stronger  for  allowing 
limitations  over  than  this,  though  that  was  on  a  deed,  and  this  is  on  a 
will,  which  has  a  more  favorable  construction.  But  I  must  leave  this 
point  of  the  limitations  of  a  term  for  future  consideration,  if  ever  it 
comes  before  the  Court,  for  this  case  will  turn  on  a  different  point  (I). 
Here  Sir  Edward  Bret  thought  he  was  entitled  to  the  trust  of  the  in- 

(I)  It  is  very  satisfactory  to  find  that  Sir  Joseph  Jekyll  did  not  give  up  his 
opinion  in  Stanley  v.  Lee.  The  doctrine  in  the  case  of  Stanley  v.  Lee  (2  P.  Wms. 
S.  C.  MS.)  is  now  well  established,  and  the  case  of  Clare  v.  Clare  (For.  21,  S. 
C.  MS.)  is  overruled  by  a  series  of  authorities.  See  Sabbarton  v.  Sabbarton,  For. 
55.  245.  S.  C.  MS. ;  Knight  v.  Ellis,  2  Bro  C.  C.  570  ;  Phipps  v.  Lord  Mulgrave, 
3  Ves.  jmi.  516.  The  rule,  as  now  settled,  is  accurately  stated  by  Mr.  Fearne — 
Whatever  number  of  hmitations  there  may  be  after  the  first  executory  devise  of 
the  whole  interest,  any  one  of  them,  Avhich  is  so  limited  that  it  must  take  effect 
(if  at  all)  within  twenty-one  years  after  the  period  of  a  life  then  in  being,  may  be 
good  in  event,  if  no  one  of  the  precedmg  executory  limitations,  which  could 
carry  the  whole  interest,  happens  to  vest ;  but  when  once  any  preceding  execu- 
tory limitation,  Avhich  carries  the  whole  interest,  happens  to  take  place,  that  in- 
stant all  the  subsequent  hmitations  become  void,  and  the  whole  interest  is  then 
become  vested.     Exec.  Dev.  4th  edit.  415. 

Li  a  former  edition  of  this  work  a  discussion  was  introduced,  in  this  place,  on 
the  question,  whether  the  term  of  twenty- one  years,  after  a  life  in  being,  could 
be  taken  as  a  term  in  gross  in  the  case  of  an  executory  devise.  This  will  now  be 
found  in  n.  (2)  to  the  last  edition  of  Gilbert  on  Uses,  p.  260.  The  case  of  lieard 
and  Westcott,  there  mentioned,  was  fully  argued  before  the  Master  of  the  Rolls, 
upon  the  certificate  being  returned  ;  and  on  the  17th  Dec.  1811,  the  Master  of 
the  Rolls  gave  the  following  judgment : — "  This  case  stood  over  in  consequence 
of  a  suggestion,  that  the  certiiicate  of  the  Court  of  Common  Pleas  involved  in  it 
the  decision  of  a  new  question,  which  had  not  undergone  any  particular  discus- 
sion, or  received  any  particular  consideration  in  that  Court :  namely,  how  far  the 
validity  of  a  limitation  over,  by  way  of  executory  devise,  is  affected  by  the  cir- 
cumstance that  the  period  of  twenty-one  years,  after  the  duration  of  an  estate  for 
life,  has  not  any  connection  whatever  with  the  minority  of  any  person  taking  an 
interest  under  the  preceding  limitations.  Now  I  do  luiderstand,  that  the  ques- 
tion certainl}'  did  not  receive  any  particular  consideration  in  the  Court  of  Com- 
mon Pleas,  it  being  taken  for  granted,  that  the  rule  upon  this  subject  stood  as  it 
is  commonly  laid  down  ip  the  books :  namely,  that  the  executory  devise  falls 
within  the  allowed  limits,  if  the  event  upon  Avhich  it  is  to  take  place  must  happen 
within  a  period  of  twenty-one  years  after  the  life  or  lives  in  being.  I  am  not 
aware,  however,  that  the  point  has  been  directly  decided ;  and  Lord  Al- 
vanley's  doctrine  in  the  case  of  Thellusson  and  Woodford,  is  against  the  ad- 
dition of  twenty-one  years,  except  by  way  of  provision  for  the  chcumstance  of 
the  devise  being  under  age,  or  in  venire  sa  ?ncrc  at  the  expiration  of  the  life  or 
lives  in  being. — And  as  the  question  has  now  been  raised,  and  as  there  is  that 
degree  of  sanction  to  the  doubt,  it  does  seem  to  me  desirable,  that  it  should  be 
set  at  rest  by  the  decision  of  a  court  of  law  ;  so,  therefore,  I  propose  to  send  the 
■case  back  again  to  the  Court  of  Common  Pleas,  to  call  their  attention  to  the 
point,  that  they  may  have  an  opportunity  of  pronouncing  an  explicit  opinion 
upon  it.  I  have  received  this  information  from  some  of  the  .ludges." — The  case 
was  accordingly  sent  back  to  the  Court  of  Common  Pleas,  who  refused  to  hear  it 
argued,  until  the  point  upon  which  their  o^)inion  was  required  was  stated. — 
Thereupon,  the  following  question,  with  the  approbation  of  the  Master  of  the  Rolls, 
was  stated  to  be  the  qvicstiou  for  the  opinion  of  the  Court :  "  How  far  the  limita- 
tions over,  in  the  event  of  there  being  no  son  or  scn3  of  John  James  Eeard,  nor 
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heritance,  and  did  not  intend  to  devise  the  term  in  gross,  but  intend- 
ed to  devise  the  inheritance,  and  that  it  should  attract  the  term ; 
Whitechurch  v.  Idem.  10th  Feb.  G.  I.  A  man  being  seised  of  a  re- 
version in  fee,  and  having  the  trust  for  a  term  for  years  to  attend  it, 
made  a  will  of  his  own  hand-writing,  and  thereby  carved  out  several 
limitations  of  the  land  and  premises,  not  unlike  those  now  in  ques- 
tion ;  but  did  not  publish  it  in  the  presence  of  witnesses  ;  and  the 
doixbt  was  about  the  limitations  of  the  term ;  for  the  will  could  not 
pass  the  inheritance,  being  not  executed  according  to  the  statute  *of 
frauds.  But  it  was  insisted,  it  might  carry  the  term  as  the  personal 
estate,  upon  which  the  opinion  of  the  Court  was  taken.  But  it  was 
determined,  *it  should  not  pass,  because  the  devisor  intended  to  pass 
an  inheritance,  and  the  writing  under  the  testator's  own  hand  was 
looked  on  as  an  inchoate  act  to  pass  the  inheritance,  and  therefore 
could  not  operate  on  the  term.  Besides,  the  testator  in  that  case 
having  prepared  a  writing  which  was  intended  to  be  executed  accord- 
ing to  the  statute,  there  was  no  notice  taken  of  any  term  that  should 
be  attendant  on  the  inheritance,  as  there  is  in  the  present  case  which 

issue  male  of  siich  son  or  sons  living  at  the  death  of  the  said  John  James  Beard, 
or  there  being  such  issue  male  at  that  time,  they  shall  all  die  before  thej'  attain 
their  respective  ages  of  twenty-one  years,  without  lawful  issue  male,  are  affected 
by  the  circumstance,  that  they  are  to  take  effect  at  the  end  of  an  absolute  term 
of  twenty-one  years,  after  a  life  in  being  at  the  death  of  the  testator,  without  ref- 
erence to  the  infancy  of  the  person  intended  to  take,  or  by  the  circumstance,  that 
there  may  be  issue  of  John  James  living  at  his  death,  to  whom  the  estate  is  given 
by  the  will  (but  who  would  be  incapable  of  taking  according  to  the  above  certifi- 
cate), for  whose  death,  under  twenty-one,  the  limitation  over,  in  the  event  before 
mentioned,  must  await." — The  case  has  since  been  argued  before  the  Judges  of 
the  Court  of  Common  Pleas,  and  they  certified,  that  the  hmitations  over,  in  the 
event  of  there  being  no  son  or  sons  of  John  James  Beard,  nor  issue  male  of  such 
son  or  sons  Uving  at  the  death  of  John  James  Beard,  or  there  being  such  issue 
male  at  that  time,  they  shall  all  die  before  they  attain  their  respective  ages  of 
twenty-one  years,  without  lawful  issue  male,  are  not  affected  by  the  circumstance, 
that  they  are  to  take  effect  at  the  end  of  an  absolute  term  of  twenty-one  years,, 
after  a  life  in  being  at  the  death  of  the  testator,  without  reference  to  the  infancy 
of  the  person  intended  to  take,  nor  by  the  circumstance  that  there  may  be  issue 
of  John  James  Beard  living  at  his  death,  to  whom  the  estate  is  given  by  the  will, 
but  who  would  be  incapable  of  taking  according  to  the  former  certificate  from  the 
Judges  of  this  Court,  for  whose  death,  under  twenty-one,  the  Umitation  over,  in 
the  event  before  mentioned,  must  await.  The  case  is  now  reported  in  5  Taunt, 
p.  393.  It  has  been  argued  before  the  Lord  Chancellor,  who  sent  the  case  to  the 
Court  of  King's  Bench.  It  was  argued  in  that  Court,  and  the  Judges  certified, 
that  John  James  Beard,  the  grandson  and  heir  at  law  of  James  Beard  the  testator, 
took,  under  the  said  testator's  will,  an  estate  for  ninety-nine  years,  determinable 
with  his  Ufe,  in  the  freehold  estates  devised  to  him  in  the  first  instance,  and  also  in 
the  leasehold  estates,  if  they  should  so  long  continue  ;  and  that  upon  his  death, 
leaving  one  or  more  sons,  his  first  son  will  take  an  estate  for  ninety-nine  years, 
determinable  with  his  Ufe,  m  the  fi-eehold  estates,  and  what  shall  then  remain  of 
the  terms  for  which  the  leasehold  estates  are  held.  And  that  all  the  limitations, 
subsequent  and  expectant  upon  the  limitation  to  the  first  son  of  John  James 
Beard,  are  void  ;  5  Barn.  &  Aid.  801  ;  and  that  certificate  has  been  confirmed  by 
the  Lord  Chancellor,  1  Turn.  p.  2d.  The  point  has  again  been  agitated  in  the  case 
of  Bengough  v.  Eldridge,  which  now  stands  for  judgment,  and  will  be  carried  to 
the  House  of  Lords.  In  that  House  it  has  been  decided  that  the  limit  is  a  life  or 
lives  in  being  and  twenty-one  years  afterAvards,  without  reference  to  the  infancy 
of  any  person  whatsoever  ;  but  that  is  the  limit,  and  the  period  of  gestation  is  to 
be  allowed  in  those  cases  only  in  which  the  gestation  exists.  Bengough  r.  El- 
dridge, 1  Sim.  173.     Cadell  v.  Palmer,  10  Bing.  140. 
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makes  it  stronger  against  the  plaintiff  than  it  was  in  that  case.  That 
case  looks  like  an  authority  that  must  govern  the  present  case ;  for 
though  Sir  Edward  Bret  was  not  entitled  to  the  trust  of  the  inheri- 
tance, yet  he  thought  Sir  John  Wroth  was  hound  to  convey,  and  on 
that  assurance  and  persuasion  made  his  will  and  intended  to  pass  it  as 
an  inheritance.  There  are  several  cases  where  a  man  intended  to  pass 
something,  and  yet  the  law  will  not  allow  it ;  as  in  case  of  a  devise, 
Avhere  there  is  an  uncertainty  either  of  the  person  or  the  thing,  a 
fortiori  here  it  should  be  void,  because  the  testator  intended  to  pass 
what  he  had  not,  for  he  intended  to  pass  the  inheritance  when  he  had 
it  not,  and  there  is  a  great  difference  between  real  and  personal 
estates,  as  to  being  assets  or  not,  and  also  as  to  the  course  of  succes- 
sion to  whom  the  same  shall  go  after  the  death  of  the  owner  ;  and 
there  is  likewise  a  difference  where  a  will  is  made  as  to  the  limitations 
of  the  one  and  of  the  other ;  therefore  when  the  testator  intended  to 
pass  an  inheritance  and  had  it  not,  there  is  no  reason  to  suppose  he 
designed  to  pass  a  term  in  gross ;  for  he  says  the  term  shall  be  at- 
tendant on  the  inheritance  according  to  the  limitations  mentioned  in 
the  will ;  and  so,  as  to  passing  the  term,  the  testator  had  not  animum 
testandi :  therefore  I  conceive  the  .bill  must  be  dismissed. 


No.  XVIII. 


Forshall  v.  Cole  and  Short  (Z),  Ch.  27th  NovemUr  1733.      The  Master 
of  the.  Rolls  sitting  for  the  Chancellor. 

Bill  was  brought  to  have  a  bond  dejivered  up,  and  proceedings  at 
law  upon  it  to  be  stayed.  The  bond  was  entered  into  on  this  occasion  : 
one  Durant,  in  1728,  made  a  mortgage  to  plaintiff,  but,  before  this, 
had  given  a  bond  to  Cole  for  200/.  Cole,  in  1725,  obtained  judgment 
upon  his  bond,  and  afterwards,  since  the  date  of  the  mortgage,  took 
out  an  elegit,  and  extended  the  mortgaged  premises  towards  satisfac- 
tion of  his  judgment ;  upon  this,  plaintiff,  to  save  expense  and  dis- 
charge the  lands,  gave  Cole  a  ^-'bond  for  the  200?.  and  interest  ;  but  it 
was  agreed  between  them,  that  the  bond  should  be  deposited  in  Short's 
hands,  and  only  to  be  made  use  of  if  Cole's  judgment  Avas  entered  so 
as  to  affect  the  lands  precedent  to  plaintiff's  mortgage.  The  judgment 
was  signed  in  1725,  but  not  docketed,  secundum  stat.  4  &  5  W.  &  M. 
c.  20,  till  January  1730. 

Upon  reading  the  statute,  the  Master  of  the  Rolls  was  of  opinion 
that  judgments  cannot  be  docketed  after  the  time  mentioned  in  the  act, 
viz.  the  last  day  of  the  subsequent  term  in  which  they  are  entered,  and 
that  the  practice  of  the  clerks  docketing  them  after  that  time  is  only 
an  abuse  for  the  sake  of  their  fees,  and  ineffectual  to  the  party ;  and 
he  said  he  would  speak  to  the  Judges  about  it. 

Solicitor- General. — It  is  proved  in  the  cause,  that  the  mortgagee 
had  notice  of  the  judgment  at  the  time  of  the  mortgage. 

{I)  Yide  supra,  p.  661,  667. 
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Master  of  the  Rolls. — Notice  is  not  material,  the  statute  not  making 
a  difference  between  a  mortgagee  with  notice  or  Avithout ;  and  besides, 
the  notice  which  the  act  requires  is  the  docketing,  which  by  the  act  is 
become  a  constructive  notice  :  and  therefore  he  decreed  the  bond  to  be 
delivered  up  and  cancelled,  and  that  the  plaintiff  should  have  his  costs 
both  at  law  and  in  this  Court,  and  that  the  lOZ.  which  plaintiff  had 
'paid  upon  the  bond,  should  be  returned,  which  he  said  the  attorney 
concerned  in  entering  the  judgment  ought  to  pay  out  of  his  own 
pocket ;  and  that  he  believed  an  action  on  the  case  would  lie  against 
him,  for  he  believed  it  was  owing  to  his  negligence  that  the  judgment 
was  not  rightly  entered  :  and  the  defendant  Short  having  delivered  up 
the  bond  to  Cole,  and  permitted  him  to  proceed  at  law  upon  it  contra- 
ry to  his  trust,  he  decreed  costs  as  against  him  likewise. 


No.  XIX. 

Burton  and  others  v.  Todd. 
Todd  V.  Gee  and  others  {m). 

31s<  March  1818.     Judgment  hy  Sir  Thomas  Plumer, 
Master  of  the  Rolls. 

These  two  causes  are  now  to  be  disposed  of.  The  first  cause  was 
instituted  in  May  1804,  by  Messrs.  Gee  and  Osborne,  and  Mrs.  Burton, 
the  trustees  under  the  will  of  Mr.  Burton,  against  Mr.  Todd,  for  a 
specific  performance  of  an  agreement  to  purchase  an  estate  ;  which 
agreement  was  entered  into  in  August  1802. 

In  June  1806,  the  common  order  for  a  reference  to  the  Master, 
whether  a  good  title  could  be  made  to  the  estate,  was  obtained  by  the 
plaintiffs  in  this  suit. 

In  Dec.  1807,  the  Master  made  his  report  that  a  good  title  could 
not  be  made.  To  this  report  the  plaintiffs  took  an  exception,  which 
was  overruled  in  May  1809  ;  no  further  proceedings  have  been  taken 
in  this  suit. 

In  October  1808,  Mr.  Todd  institvited  a  suit  against  Messrs.  Gee 
and  Osborne,  the  trustees,  and  against  the  persons  interested  in  taking 
the  accounts  "'under  the  will  of  Mr.  Burton,  to  have  the  necessary  ac- 
counts taken,  and  for  a  specific  performance  of  the  agreement,  and  for 
a  compensation  as  to  the  two  hundred  and  twenty-seven  acres  in  the 
agreement  mentioned  to  be  tithe-free,  or  subject  to  a  very  trifling 
modus. 

In  December  1813,  a  decree  was  made  in  this  cause,  whereby  it  was 
referred  to  Mr.  Steele  to  take  the  necessary  accounts  and  inquiries,  in 
order  to  ascertain  whether  a  good  title  could  be  made  to  the  estate  in 
question  ;   and  to  state  whether  a  good  title  could  be  made  thereto. 

In  December  1816,  the  Master  made  his  report ;  stating,  that  a  good 
title  could  be  made  to  the  estate  in  question,  except  as  to  the  two 

(w)  Vide  supra,  p.  80G. 
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hundred  and  twenty-seven  acres  in  the  agreement  mentioned  to  be 
tithe-free,  or  subject  only  to  a  very  trifling  modus,  and  wKich  the 
Master  reported  not  tithe-free,  or  subject  to  a  verj-  trifling  modus. 

The  decree,  therefore,  in  the  second  suit  is  nearly  of  course  The 
plaintifl",  Mr.  Todd,  is  entitled  to  a  specific  performance,  and  to  a  com- 
pensation for  the  tithes  of  the  two  hundred  and  twenty-seven  acres. 
The  only  questions  are,  1st,  As  to  the  principle  on  which  the  account 
must  be  taken  :   and  2dly,  As  to  the  costs. 

By  the  agreement  in  August  1802,  it  was  stipulated  that  the  pur- 
chase-money should  be  paid  by  instalments,  one-third  on  the  10th 
October  1802  ;  one-third  on  the  5th  January  1803  ;  and  the  remain- 
ing one-third  on  the  5th  April  1803,  on  a  good  title  to  the  estate  be- 
ing then  made. 

The  purchaser  paid  the  first  instalment,  amounting  to  5,333Z.  6s.  8c?. 
on  the  10th  October  1802,  and  the  vendors  have  ever  since  had  the 
same  in  their  possession,  and  have  also  received  all  the  rents  and  pro- 
fits of  the  premises  ;  the  plaintiff",  Mr.  Todd,  never  having  been  let 
into  possession  of  any  part  of  the  premises.  An  abstract  was  deliver- 
ed in  April  1803,  and  was  returned  by  Mr.  Todd,  with  the  objections 
-of  counsel,  before  May  1803  ;  and  the  principal  objection  taken  to  the 
title  was,  that  the  title  could  not  be  approved  unless  the  necessary  ac- 
counts were  taken  in  a  court  of  equity.  The  vendors  insisted  that  the 
purchaser  was  not  entitled  to  have  the  accounts  taken  ;  and  instituted 
their  suit  in  May  1804,  to  compel  the  purchaser  to  take  the  estate 
without  having  the  accounts  taken ;  they  failed  in  that  attempt,  and 
Mr.  Todd  having  subsequently  instituted  the  second  suit  for  the  pur- 
pose of  having  the  accounts  taken,  was  resisted  by  the  vendors,  but 
succeeded. 

The  vendors  then  having  been  uniformly  wrong,  and  the  purchaser 
uniformly  right,  and  the  vendors  having  been  in  possession  of  one- 
third  of  the  purchase-money,  and  in  the  receipt  of  all  the  rents  and 
profits  of  the  estate  for  upwards  of  fifteen  years  ;  the  question  is, 
upon  what  principle  are  the  accounts  to  be  taken  r  The  usual  rule  is, 
that  the  purchaser  is  to  have  the  rents,  and  to  pay  4Z.  per  cmt.  for  his 
purchase-money.  This  rule  is  rather  hard  where  the  delay  is  not 
caused  by  the  purchaser.  The  rents  seldom  yield  Al.  prr  cent.  ;  and 
the  purchaser  having  been  kept  out  of  the  enjoyment  of  the  estate,  re- 
ceives it  at  last  in  a  worse  condition.  In  the  present  case,  fifteen  and 
a  half  years'  delay  has  been  caused  by  the  resistance  of  the  vendors  ; 
during  that  time  they  have  had  the  enjoyment  of  nearly  6,000?.  of  the 
purchase-money  (which  in  that  period  would  be  doubled)  ;  and  have 
also  received  all  the  rents  :  to  decree  the  usual  accounts,  would  be  to 
give  the  party  who  is  wrong,  all  the  advantage  of  the  delay  occasioned 
by  himself:  it  would  be  to  reward  the  party  who  has  done  wrong,  and 
to  give  him  a  double  benefit,  and  to  work  injustice  to  the  party  who 
has  been  uniformly  ••'correct.  The  cause  is  novel,  there  is  no  precedent. 
It  may  be  said,  that  Mr.  Todd  might  have  applied  to  have  the  5,333/. 
Qs.  %d.  or  the  rents  and  profits,  brought  into  Court  and  laid  out,  but 
he  has  not  done  so,  and  the  vendors  have  reaped  the  benefit  of  his  not 
doing  so. — Under  these  circumstances,  the  vendors  must  account,  not 
only  for  the  rents  and  profits  of  the  estate  from  October  1802,  but  also 
for  interest,  after  the  rate  of  47.  per  cent,  upon  one-third  of  the  rents 
and  profits. 
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As  to  the  costs.  The  original  bill  must  be  dismissed  with  costs,  be- 
cause the  vendors,  apprised  of  the  objection,  institxited  an  improper  suit. 
As  to  the  second  suit.  The  vendors  took  no  steps  to  amend  the  original 
bill,  and  to  frame  it  properly  to  obviate  the  objection  to  the  title.  Mr. 
Todd  had  therefore  no  means  of  obtaining  a  specific  performance  of 
the  agreement,  but  by  the  institution  of  the  second  suit ;  the  vendors 
resisted  and  failed ;  Mr.  Todd  succeeded,  and  a  specific  performance 
was  decreed.  There  was  no  inconsistency  on  the  part  of  Mr.  Todd. 
The  will  of  Mr.  Burton  rendered  it  necessary  that  the  accounts  should 
be  taken.  All  the  parties  to  the  second  suit  were  interested  in  the  ac- 
counts. The  vendors  must  be  at  the  expense  of  clearing  the  title,  by 
taking  the  accounts ;  and,  therefore,  Mr.  Todd  is  entitled  also  to  the 
costs  of  the  second  suit. 


No.  XX 

Dtike  of  Bedford  v.  Trustees  of  the  British  Museum. 

Mr.  Shadwell  thus  stated  the  case  to  the  Lord  Chancellor. — The  na- 
ture of  the  case  is  this ;  I  can  state  it  very  shortly  :  Lady  Rachael 
Vaughan,  prior  to  her  marriage  with  Lord  William  Russell,  was  seised  in 
fee  of  the  land  on  which  the  Museum  now  stands,  which  was  parcel  of 
another  portion  of  land  called  Longfield  and  Babersfield  ;  and  she 
made  a  conveyance,  by  which  she  vested  the  legal  estate  of  the  whole 
of  those  lands  in  trustees,  and  also  the  legal  estate  of  Southampton 
House,  which  was  her  own  inheritance,  in  trust  for  her.  She  then 
married  Lord  William  Russell,  and  by  a  deed  dated  1675,  to  which  she 
was  a  party  as  well  as  Lord  William  Russell  and  the  trustees  of  the  le- 
gal estate  were  parties,  she  and  Lord  William  Russell  and  the  trustees 
together  were  empowered  by  the  deed  to  grant  and  convey  the  ground 
on  which  the  Museum  stood.  By  that  conveyance  to  Ralph  Montagu, 
Ralph  Montagu  covenanted,  among  other  things  in  a  general  way, 
that  he  would  not  erect  buildings  on  the  ground  which  was  conveyed  to 
him,  to  the  northward  of  the  line  of  Southampton  House.  The  covenant 
he  made  was  a  covenant  not  with  the  trustees  in  whom  the  legal  estate 
was,  but  it  was  with  Lady  Rachael  Vaughan  and  her  heirs  and  assigns. 
That  is  the  general  nature  of  the  Ciise.  After  that  Lord  William  Rus- 
sell died,  and  the  legal  estate  in  the  remainder  of  the  land  which  had 
not  been  conveyed  to  Ralph  Montagu,  was  re-conveyed  by  Lady  Ra- 
chael Vaiighan,  and  then  by  assignments  and  descents  the  legal  estate 
of  the  land  in  the  adjacent  land,  the  Museum  garden,  has  descended 
and  become  vested  in  the  present  Duke  of  Bedford.  By  the  deed, 
which  was  a  conveyance  to  Ralph  Montagu,  *arent  was  reserved  of  5l. 
annually,  which  has  been  paid  by  the  present  Duke  of  Bedford ;  and 
besides  that,  there  was  also  a  reservation  of  a  rent  of  3/.  per  day,  in 
case  any  buildings  should  be  erected  in  contravention  of  the  covenant; 

(«)  Vide  supra,  p.  734. 
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and  that  rental  of  3/.  a  day  is  secured  by    a  power  of  entry  and  dis- 
tress. "^ 

The  question  now  arises  whether,  inasmuch  as  Southampton  House 
has  been  pulled  down  and  demolished,  but  on  the  site  of  it  and  on  the 
land  adjacent  to  the  Museum  gardens,  houses  have  been  built  by  the 
Duke  of  Bedford  and  his  tenants,  whether  or  not  he  has  a  right  in 
equity  to  restrain  the  trustees  of  the  British  Museum  from  making 
buildings  in  the  Museum  gardens,  contrary  to  the  letter  of  the  cove- 
nant which  was  made  by  Ralph  Montagu  with  Lady  Rachael  Vaughan  ? 
That  is  the  general  nature  of  the  case.  When  the  case  was  heard  be- 
fore the  Vice-Chancellor,  this  difficulty  occurred  in  his  Honor's  mind : 
he  thought  that  the  covenant  was  not  a  covenant  which  ran  along 
with  the  land ;  that  is,  that  inasmuch  as  the  rent  of  5l.,  which  was  the 
annual  rent,  was  only  reserved  out  of  the  land  granted  to  Ralph  Mon- 
tagu; and  inasmuch  as  the  rent  of  31.  per  day  in  the  event  of  build- 
ings being  made,  was  only  reserved  out  of  the  land  granted  to  Ralph 
Montagu,  that  it  could  not  be  said  that  the  covenant  not  to  build  on 
the  land  granted  to  Ralph  Montagu,  was  a  covenant  that  ran  with  the 
land  which  was'  not  granted  to  Ralph  Montagu ;  and  therefore  his 
'Honor  thought,  that  inasmuch  as  the  covenant  could  not  at  all  be  said 
to  run  with  the  land,  so  that  no  action  at  law  could  be  sustainable, — 
he  thought  that  a  court  of  equity  could  not  interfere  to  give  the  par- 
ties a  more  beneficial  remedy  and  a  more  beneficial  right  than  had 
been  reserved  to  themselves  by  the  form  of  the  conveyance. 

The  Vice-Chancellor  gave  the  following  judgment : — This  is  an  ap- 
plication to  me  on  the  part  of  the  Duke  of  Bedford  to  grant  an  in- 
junction to  restrain  the  trustees  of  the  British  Museum  from  building 
on  the  land  which  they  hold  in  that  character  to  the  northward  of  the 
ancient  line  of  Southampton  House  :  and  the  foundation  of  the  ap- 
plication rests  upon  the  grant  which  was  made  by  the  trustees  of  Lady 
Rachael  Russell,  and  by  her  appointment  to  Mr.  Ralph  Montagu,  who 
originally  built  Montagu  House ;  and  it  is  then  said,  that  Ralph 
Montagu  is  to  be  taken  to  have  covenanted  with  Lady  Rachael  Russell, 
her  heirs  and  assigns,  that  he  never  would  build  to  the  northward  of 
that  particular  line.  Then  that  the  trustees  are  about  to  infringe 
that  covenant,  and  that  this  Court  will  interfere  to  restrain  that  infringe- 
ment. The  policy  of  the  law  of  England  does  not  allow  that  the 
owner  of  land,  when  he  thinks  fit  to  part  with  it,  is  to  impose  any  cap- 
tious restraint  upon  the  lawful  enjoyment  of  the  land;  and  those  who 
seek  to  enforce  a  covenant  which  aft'ects  to  restrain  a  particular  lawful 
use  and  enjoyment  of  land,  must,  according  to  the  acknowledged  prin- 
ciple of  the  law  of  England,  show  that  they  have  some  interest  in 
that  restraint,  and  that  it  is  not  for  a  captious  or  arbitrary  purpose. 

The  covenant  is  in  terms  made  with  Lady  Rachael  Russell  and  her  heirs 
and  assigns  simply.  In  terms,  therefore,  it  is  a  mere  personal  cove- 
nant. It  is  a  covenant  with  Lady  Rachael  Russell  and  those  who  in  all 
times  after  her  should  become  entitled  to  receive  the  rent  of  5Z.  a  year, 
which  is  one  of  the  conditions  of  the  grant  in  fee  :  and  looking  at  the 
covenant  according  to  those  terms,  the  question  would  be,  is  the  in- 
terest of  the  Duke  of  Bedford,  as  the  heir  or  assign  of  Lady  Rachael 
Russell  in  that  5/.  a  year,  to  be  materially  affected  by  the  erection  of 
these  intended  buildings  to  the  northward  of  the  line  of  Southampton 
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*House  ?  The  question  is,  if  the  Duke  of  Bedford,  as  the  heir  or  assign, 
was  treating  simply  in  that  character,  could  he  establish  in  a  court  of 
justice  that  his  interest  in  this  perpetual  rent  of  5l.  a  year  will  be  in- 
jured by  the  buildings  now  sought  to  be  erected  ?  because  if  he  is  en- 
titled to  an  action  at  law  for  damages,  he  is  necessarily  entitled  to  the 
injunction  of  this  Court  to  restrain  that  breach  of  covenant.  It  is  not, 
however,  contended  in  argument,  that  it  is  possible  for  the  Duke  of 
Bedford  and  for  his  counsel  here  to  represent  that  his  interest  in  this 
5l.  a  year  will  be  in  any  manner  lessened  by  the  buildings  now  sought 
to  be  erected,  but  on  the  contrary,  it  is  perfectly  plain  that  the  erec- 
tion of  additional  buildings  would  give  an  additional  security,  as  it 
would  give  more  value  to  the  land,  and  of  course  not  diminish  the  le- 
gal interest  of  the  Duke  of  Bedford  in  that  rent ;  and  if  it  rested 
there,  it  certainly  would  not  be  contended  here  that  it  would  be  pos- 
sible to  call  for  the  interference  of  this  Court  byway  of  injunction. 

It  is,  however,  said,  that  according  to  the  true  effect  of  this  instru- 
ment, it  is  plain  that  the  agreement  of  these  parties  with  respect  to 
these  covenants  Avas  made  not  for  the  purpose  of  affordipg  additional  se- 
curity for  the  rent  of  5l.  a  year,  but  for  the  purpose  of  preventing  such 
a  use  of  this  land,  as  should  tend  to  diminish  either  the  valuable  or 
pleasurable  enjoyment  of  the  land  adjoining — the  valuable  and  pleas- 
urable enjoyment  of  the  land  upon  which  Southampton  House  was 
built,  and  that  the  law  will  permit  those  restraints  ;  so  that  I  who  am 
possessed  of  a  particular  property  of  which  I  have  the  personal  enjoy- 
ment, that  I  have  a  right  so  to  deal  with  land  which  belonged  to  me, 
and  which  is  contiguous  to  mine  ;  that  I  have  a  right  so  to  deal  with 
it,  if  I  think  fit  to  alienate  it,  as  to  restrain  any  use  Avhich  may  tend 
either  to  diminish  the  pleasure  or  the  profit  of  the  land  which  I  retain. 

The  question,  therefore,  is,  whether  upon  the  whole  of  this  deed  it 
does  appear  that  these  covenants  have  been  so  framed  as  to  afford  ev- 
idence of  an  agreement  that  Mr.  Ralph  Montagu  entered  into  with  La- 
dy Rachael  Russell  and  those  who  represented  her,  as  being  the  own- 
ers of  Southampton  House  and  the  land  adjoining,  that  he  would 
never  use  this  land  but  in  the  manner  prescribed,  either  to  the  preju- 
dice of  the  profit  or  pleasure  of  Southampton  House  ?  If  this  deed 
does  afibrd  evidence  of  such  an  intention  to  the  parties  to  the  instru- 
ment, there  is  a  clear  remedy  at  law  against  the  act  which  is  now 
sought  to  be  enforced,  and,  as  I  before  observed,  a  clear  remedy  in  a 
court  of  equity  by  way  of  injunction  to  restrain  the  commission  of 
that  act. 

The  consideration,  therefore,  is,  as  I  first  suggested  to  the  bar,  as  to 
what  would  ultimately  appear  to  be  the  real  question  between  the  parties, 
whether  this  deed  does  or  does  not  aff'ord  evidence  of  an  agreement 
not  between  Lady  Rachael  Russell  and  Mr.  Montagu  personally,  but 
between  Mr.  Montagu  and  those  who  claim  under  him  the  subject  of 
the  grant,  and  between  Lady  Rachael  Russell  and  those  who  claim 
under  h.cr  Southampton  House  and  the  site  of  thcit  house.  It  did  ap- 
pear to  me  the  first  moment  the  case  was  opened,  that  such  ultimately 
must  be  the  question  in  this  case.  It  has  been  argued  with  all  the 
ability  and  ingenuity  which  the  bar  could  afi"ord — after  all  the  research 
that  the  authority  of  the  Court  could  afibrd,  but  I  confess  the  princi- 
ple remains  untouched  in  my  mind.     If  this  deed  does  afford  evidence 

[*1115] 


II 


No.    XXI.]  REA    V.    WILLIAMS.  613 

at  law  that  such  was  the  agreement  of  these  parties,  than  this  Court 
will  follow  the  law,  and  will  act  upon  the  same  agreement,  and  will 
interfere  to  prevent  the  commission  of  the  act.  But  if  a  court  of  *law 
declares  that  this  deed  affords  no  evidence  of  such  an  agreement,  I 
cannot  admit  the  principle  that  a  court  of  equity  can  read  this  instru- 
ment to  have  a  different  effect  than  a  court  of  law.  A  court  of  equity 
cannot  say,  that  although  a  court  of  law  has  declared  that  the  instru- 
ment affords  no  evidence  of  an  agreement,  that  it  will,  upon  the  facts 
stated,  collect  that  the  intention  of  the  parties  was  to  that  effect,  or 
act  upon  the  facts  thus  specified.  My  opinion  is,  that  a  court  of  equi- 
ty, in  the  construction  of  an  agreement,  must  follow  the  law  ;  and  if 
at  law  the  construction  is  the  same  as  in  equity,  its  powers  will  be  giv- 
en for  a  different  piu-pose,  namely,  for  the  purpose  of  restraining  inju- 
ry, and  not  of  giving  damages.  I  must,  therefore,  according  to  my 
view  of  the  case,  send  the  question  to  a  court  of  law  to  determine 
what  the  intention  of  the  parties  really  was  ;  but  I  will  relieve  the 
parties  from  any  disability  of  obstruction  they  may  receive  in  a  court 
of  law  in  respect  of  the  form  of  this  covenant ;  and  whatever  the 
.parties  may  feel  will  facilitate  the  real  decision  of  the  question  at  law, 
I  will  take  care  to  afford  them.  I  will  take  care  that  they  shall  have 
every  facility  to  enable  a  court  of  law  to  decide  the  actual  question 
that  is  meant  to  be  submitted. 

Lord  Eldon  ultimately  decided,  that  under  the  circumstances,  the 
acts  of  the  parties,  the  alteration  of  the  property,  6ue.,  the  right  to  re- 
lief in  equity  was  at  an  end. 


No.   XXI. 

Rea  V.  Williams,  Exch.  (o). 

The  plaintiff  Rea  and  one  Pritchard  purchased  jointly  a  lease  made 
by  the  Duke  of  Beaufort  for  the  life  of  another  person,  and  they  joint- 
ly took  the  profits  of  it  for  some  time ;  but  afterwards  they  conveyed 
the  estate  to  the  defendant  Williams,  in  consideration  of  300Z.,  as  was 
expressed  in  the  conveyance,  though  no  part  of  the  money  was  ever 
paid,  and  Williams  acknowledged  by  his  answer,  that  he  was  a  mere 
trustee  for  the  parties  ;  but  no  declaration  of  trust  was  ever  executed, 
nor  did  it  any  way  appear  with  what  view  the  estate  was  vested  in  the 
defendant,  any  further  than  it  was  believed  it  was  done  to  screen  it 
from  execution,  they  being  both  of  them  much  indebted.  Afterwards 
Pritchard  died  intestate,  and  the  defendant  Williams  took  out  adminis- 
tration to  him,  but  there  was  not  assets  enough  to  pay  all  his  debts. 
This  cause  came  on  to  a  hearing  on  the  bill  and  answer,  and  the  ques- 
tion was,  whether  the  trusts  of  the  estate  belonged  to  Rea  the  survi- 
vor, as  the  whole  estate  indisputably  would,  if  the  legal  estate  had 
continued  in  the  two  purchasers  ?  To  prove  the  trust  would  survive, 
were  cited,  1  Vern.  217  ;  Eq.  Cas.  Abr.  291  ;   2  Vern.  556,  683. 

(o)  Vide  siipra^  p.  902. 
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Mr.  Wilbraham,  to  show  this  trust  did  not  survive,  took  a  distinc- 
tion between  2  Vern.  556,  and  the  present  case  ;  for  there,  he  said, 
was  an  express  limitation  of  the  trust  to  the  two  daughters,  so  they 
might  take  jointly  ;  but  this  is  a  resulting  trust  only,  and  no  express 
limitation;  and  equity,  which  discourages  joint  tenancies,  may  con- 
strue that  to  be  a  tenancy  in  common  ;  Salk.  158.  If  a  joint  tenant 
for  years  mortgages  his  part  of  the  term,  this  a  severance  of  the  joint 
tenancy,  2  Vern.  683. 

Reynolds,  Chief  Baron. — I  think  the  joint  tenancy  of  the  trust  in 
this  case  was  not  severed  :  every  one  who  has  an  estate  has  two  rights 
in  him,  a  legal  estate  and  an  equitable  interest ;  nothing  passed  by 
the  conveyance  to  the  defendant  but  the  legal  estate,  and  the  equitable 
interest  resided  in  the  two  purchasers,  and  remined  as  it  originally  was, 
the  consequence  of  which  is,  that  it  must  go  to  the  plaintiff  by  surviv- 
orship. Carter,  Thompson  and  Fortescue  were  of  the  same  opinion ; 
and  Fortescue  said,  he  saw  no  difference  between  an  express  and  an 
implied  trust. 


No.  XXII. 
Lechmere  v.  Lechmere  (j)),  Cli.  E.  T.  Geo.  II, 

This  case  was  elaborately  argued  upon  the  appeal.  The  argument 
lasted  four  days.  Upon  the  first  question  Lord  Talbot  delivered  his 
opinion  at  considerable  lengths  Upon  the  second  question  he  pro- 
nounced the  following  judgment : 

The  second  question  is  as  to  the  satisfaction,  whether  what  descend- 
ed to  the  heir  at  law  is  to  be  considered  as  a  satisfaction  of  what  he  is 
entitled  to  vmder  this  covenant.  As  to  questions  of  satisfactions 
where  they  are  properly  so,  they  have  always  been  between  debtor 
and  creditor  or  their  representatives.  As  to  Mr.  Lechmere  /  do  not 
consider  him  as  a  creditor,  hut  as  standing  in  the  'place  of  his  ancestor, 
and  thereby  entitled  to  what  would  have  vested  in  his  ancestor.  A 
constructive  satisfaction  depends  on  the  intention  of  the  party,  to  be 
collected  from  circumstances.  But  then  the  thing  given  must  be  of  the 
same  kind,  and  of  the  same  or  a  greater  value.  The  reason  is  plain, 
for  a  man  may  be  bountiful  as  well  as  just ;  and  if  the  sum  given  be 
less  than  the  debt,  it  cannot  be  intended  as  a  satisfaction,  but  may  be 
considered  as  a  bounty  ;  and  if  the  thing  given  is  of  a  different  nature, 
then,  also,  as  the  intention  of  the  party  is  not  plain,  it  must  be  consid- 
ered as  a  bounty.  But  I  do  not  think  the  question  of  satisfaction  pro- 
perly falls  within  this  case,  for  here  it  turns  on  what  was  the  intention 
of  my  Lord  Lechmere  in  the  purchases  made  after  the  articles,  for  as 
to  all  the  estates  purchased  precedent  to  the  articles,  there  is  no  color 
to  say,  they  can  be  intended  in  performance  of  the  articles  ;  and  as  to 
the  leasehold  for  life,  and  the  reversion  in  fee  expectant  on  the  estates 
for  life,  it  cannot  be    taken  they    were  purchased  in   pursuance  of   the 

(;>)  Vide  supra,  p.  921, 
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articles,  becavise  they  covild  not  answer  the  end  of  them.  But  as  to 
the  other  purchases  (in  fee  simple,  in  possession,  &c.)  though  consid- 
ered as  a  satisfaction  to  a  creditor,  yet  they  do  not  answer,  because 
they  are  not  of  equal  or  greater  value.  Yet  why  may  they  not  be  in- 
tended as  bought  by  him  with  a  view  to  make  good  the  articles  ?  The 
Lord  Lechmere  was  bound  to  lay  out  the  money  with  the  liking  of  the 
trustees,  but  there  Avas  no  obligation  to  lay  it  out  all  at  once,  nor  was 
it  hardly  possible  to  meet  with  such  a  purchase  as  Avould  exactly  tally 
with  it.  Parts  of  the  land  purchased  are  in  fee  simple,  in  possession, 
in  the  sovith  part  of  Great  Britain,  and  near  to  *'the  family  estate.  But 
it  is  said  they  are  not  bought  with  the  liking  of  the  trustees.  The 
intention  of  naming  trustees  was  to  prevent  unreasonable  purchases, 
and  the  want  of  this  circumstance,  if  the  purchases  are  agreeable  in 
other  respects,  is  no  reason  to  hinder  why  they  should  not  be  bought 
in  performance  of  the  articles.  It  is  objected,  that  the  articles  say 
the  land  shall  be  conveyed  immediately.  It  is  not  necessary  that 
every  parcel  should  be  conveyed  so  soon  as  bought,  but  after  the  whole 
was  purchased,  for  it  never  could  be  intended  that  there  should  be 
several  settlements  under  the  same  articles.  Whoever  is  entitled  to  a 
■performance  of  the  covenant,  the  personal  estate  must  be  first  applied 
so  far  as  it  will  go,  and  if  the  covenant  is  performed  in  part,  it  must 
make  good  the  deficiency.  But  where  a  man  is  under  an  obligation  to 
lay  out  30,000/.  in  lands,  and  he  lays  out  part  as  he  can  find  purchases 
which  are  attended  with  all  material  circumstances,  it  is  more  natural 
to  suppose  these  purchases  made  with  regard  to  the  covenant  than 
without  it.  When  a  man  lies  under  an  obligation  to  do  a  thing,  it  is 
more  natural  to  ascribe  it  to  the  obligation  he  lies  under,  than  to  a 
voluntary  act,  independent  of  the  obligation.  Then,  as  to  all  the  cases 
of  satisfaction,  though  these  purchases  are  not  strictly  a  satisfaction, 
yet  they  may  be  taken  as  a  step  towards  performance,  and  that  seems 
to  me  rather  his  intention  than  to  enlarge  his  real  estate.  The  case  of 
Wilcox  and  Idem,  2  Vern.  558,  though  there  are  some  circumstances 
that  are  not  here,  yet  it  has  a  good  deal  of  weight  with  me.  There 
the  covenant  was  not  performed,  for  the  estate  was  to  be  settled,  but 
the  land  Avas  left  to  descend,  and  a  bill  was  brought  to  have  the  articles 
made  good  out  of  the  personal  estate  ;  to  which  it  was  answered,  that 
the  200Z.  per  annum  Avas  bought,  Avhich  descended  to  you.  It  is  true 
a  settlement  hath  not  been  made,  but  they  Avere  bought  AAdth  an  inten- 
tion to  make  a  settlement,  and  you  can  make  one.  The  same  Avill  hold 
as  strong  in  the  present  case,  that  these  lands  Avere  bought  to  answer 
the  purposes  of  the  articles,  and  fall  Avithin  that  compass,  and  it  is  not 
an  objection,  to  say  they  are  of  unequal  A^alue,  for  a  covenant  may  he 
executed  in  part,  though  it  is  not  so  in  satisfaction. ;  and  in  this  par- 
ticular I  differ  from  the  Master  of  the  Rolls.  There  must  be  an  ac- 
count of  Avhat  lands  in  fee  simple  in  possession  Avere  purchased  after 
the  articles  entered  into,  and  so  much  as  the  purchase-money  of  such 
lands  amounts  to  must  be  looked  on  in  part  of  satisfaction  of  the 
80,000/.  to  be  laid  out  in  land  under  the  articles,  and  the  residue  of 
the  30,000/.  must  be  made  good  out  of  the  personal  estate. 
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No.  xxm. 

Ahstract  of  the  Special  Verdict  in  Fairfield  v.  Birch  {q). 

Edmond  Kelly,  being  seised  in  fee  in  1747,  made  a  settlement  be- 
fore his  intended  marriage,  in  consideration  of  the  wife's  portion,  as 
to  part  to  trustees  in  fee,  in  trust  to  sell  and  pay  off  incumbrances 
which  amounted  to  4,000/.  As  to  the  residue,  to  himself  for  life,  re- 
mainder to  trustees  in  the  usual  way,  to  preserve  remainder  to  the  use, 
that  the  wife  might  receive  a  jointure  rent-charge,  in  bar  of  dower  ; 
subject  thereto,  to  -''the  first  and  other  sons  of  the  marriage  successive- 
ly in  tail-male  ;  remainder  to  the  first  and  other  sons  of  Edmond  Kelly, 
by  any  other  wife,  successively  in  tail-male  ;  remainder  to  two  brothers 
of  the  settlor  and  their  issue  male  in  strict  settlement ;  remainder  to 
Ignatius  Kelly,  the  uncle  of  the  settlor,  for  life  ;  remainder  (after  a 
limitation  to  trustees  to  preserve)  to  his  first  and  other  sons  successive- 
ly in  tail-male,  with  the  reversion  to  the  settlor's  right  heirs.  Power 
to  the  settlor  if  he  survived  his  wife,  having  issue  by  her  a  son,  to 
jointure  any  after-taken  wife,  to  the  extent  of  50Z.  a  year ;  and  if  no 
issue  male,  of  lOOZ.  a  year  ;  and  if  no  issue,  150/.  a  year,  and  2,000Z. 
for  younger  children's  portions.  Covenants  for  title  and  further  as- 
surance. Power  to  the  settlor  to  charge  500Z.  but  not  to  affect  the 
jointure.  Proviso,  that  if  the  settlor  and  his  brother  should  die  with- 
out issue,  the  estates  should  stand  charged  wdth  2,000Z.  for  the  sisters 
of  the  settlor,  or  their  issue. 

The  lands  vested  in  the  trustees  in  fee,  were  sold  to  Robert  Birch, 
under  a  decree  for  the  payment  of  the  incumbrances,  which  were  ac- 
cordingly paid  out  of  the  purchase-money. 

Robert  Birch  had  notice  of  the  settlement  of  1747,  in  the  year  1755. 

Ann  Kelly  died  in  the  lifetime  of  Edmond,  previous  to  the  2d  May 
1758,  without  having  had  issue. 

Edmond,  on  the  2d  of  May  1758,  on  his  marriage  with  Harriet 
Hincks,  in  consideration  of  a  portion  of  2,500Z.  settled  the  estates  to 
himself  for  life,  remainder  to  trustees  to  preserve,  remainder  to  the  in- 
tent that  the  intended  wife  might  receive  a  jointure  rent-charge  of 
300Z.  per  annum,  if  there  should  be  issue,  and  subject  thereto,  to  the 
first  and  other  sons  of  the  marriage  successively  in  tail-male  ;  remain- 
der to  Edmond  the  settlor  in  fee. 

15th  July  1761,  Edmond,  for  a  valuable  consideration,  conveyed  to 
Robert  Birch  the  settled  estates  in  fee.  Part  of  the  consideration  the 
jury  found  to  be  the  debts  for  which  the  estates  under  the  decree  had 
been  sold. 

The  brothers  of  Edmond  died  in  his  lifetime  unmarried,  and  without 
issue. 

The  lessor  of  the  plaintiff"  was  the  grandson  of  Ignatius,  the  uncle. 

Edmond,  the  settlor,  died  in  1768,  without  ever  having  had  issue. 

The  lessor  of  the  plaintiff'  claimed  under  her  father,  Robert  Birch's 
will,  and  was  entitled  to  a  portion  under  a  term  of  years,  created  by 

{q)  Vide  supra,  p.  934. 
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his  marriage  settlement,  which  was  made  in  consideration  of  jpiis  in- 
tended wife's  portion. 


No.  XXIV. 

Sloan  V.  Cadogan. 
Rolls,  December  1808  (r). 

Under  a  settlement  made  previously  to  the  marriage  of  Earl  Cadogan 
and  Frances,  his  wife,  the  sum  of  20,000Z.  was  assigned  to  trustees 
upon  certain  trusts,  under  which,  William  Bromley  Cadogan,  one  of 
the  children  ^'of  the  marriage,  became  entitled,  subject  to  his  father 
Lord  Cadogan's  life  interest  therein,  to  one-fourth  share  of  the  20,000Z. 
which  sum  was  afterwards  invested  in  the  3  per  cent,  reduced  an- 
nuities, in  the  trustees'  names.  By  an  indenture,  bearing  date  the 
26th  May  1798,  William  Bromley  Cadogan  assigned  to  William  Rose, 
William  Bulkley,  Duncan  Stewart  and  Alexander  Graham,  their  exe- 
cutors, administrators  and  assigns,  all  such  part,  share  or  proportion, 
as  he  the  said  William  Bromley  Cadogan  was  entitled  to  as  aforesaid, 
expectant  on  the  decease  of  the  Earl,  his  father,  of  and  in  the  said 
sum  of  20,000Z.,  and  all  the  interest  which  after  the  decease  of  the 
Earl  should  become  due  in  respect  of  such  share.  To  hold  the  same 
immediately  after  the  death  of  the  said  Earl,  and  subject  to  his  life 
estate  or  interest  therein,  in  the  meantime,  unto  the  said  William 
Rose,  William  Bulkley,  Duncan  Stewart,  and  Alexander  Graham,  their 
executors,  administrators  and  assigns,  upon  trust,  immediately  after 
the  decease  of  Lord  Cadogan,  by  and  out  of  the  first  monies  which 
should  be  received  by,  or  come  to  their  hands,  by  virtue  of  the  same 
indenture,  to  pay  1,000Z.  to  such  person  or  persons,  and  for  such  uses, 
intents  and  purposes,  as  he  the  said  William  Bromley  Cadogan  should, 
by  any  writing  or  writings  under  his  hand,  direct,  or  appoint ;  and,  in 
default  of  such  direction  or  appointment,  then  to  pay  the  said  sum  of 
IjOCOZ.  unto  the  said  William  Bromley  Cadogan,  or  his  assigns,  to  and 
for  his  and  their  own  use  and  benefit.  And  upon  trust,  to  place  out 
or  invest  the  residue  or  surplus  of  the  said  monies  and  premises,  as 
soon  as  might  be  after  the  same  should  be  received  by  them  the  said 
trustees,  in  such  stocks,  funds  or  securities  as  therein  mentioned  ;  and 
to  stand  possessed  of  all  the  said  residue  of  the  said  trust  monies 
which  should  remain  after  payment  of  the  said  sum  of  1,000Z.  and  of 
the  said  stocks,  funds,  or  securities  ;  upon  trust  to  pay  unto  or  authorize 
the  said  William  Bromley  Cadogan  and  his  assigns,  to  receive  the  in- 
terest, dividends,  and  annual  produce,  for  life  ;  and  after  his  decease, 
and  in  case  his  wife,  the  plaintiff,  should  be  then  living,  upon  trust  to 
pay  unto  or  authorize  her  and  her  assigns  to  receive  the  interest, 
dividends,  and  annual  produce  thereof  for  her  life,  for  her  and  their 
own  use  and  benefit,  the  same  to  be  in  lieu  of  dower  ;  and  immediate- 
ly after  the  decease  of  the    survivor    of   the    said    William    Bromley 

(>■)  Vide  supra,  p.  937. 
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Cadogan  and  plaintiff,  upon  trust  to  pay,  assign  and  transfer  the  said 
residuum,  and  the  stocks,  funds,  or  securities  for  the  same,  in  such 
manner  for  the  benefit  of  the  issue  of  the  marriage  between  them  the 
said  William  Bromley  Cadogan  and  plaintiff  as  therein  mentioned ; 
and  "  for  default  of  such  issue,  upon  trust  to  pay,  assign  and  transfer 
the  same  to  such  person  or  persons,  and  upon  such  trusts,  for  such 
uses,  intents  and  purposes,  and  by,  with,  under  and  subject  to  such 
powers,  provisos,  charges,  conditions,  and  limitations  over,  as  he  the 
said  William  Bromley  Cadogan,  at  any  time  or  times  during  his  life, 
by  any  deed  or  deeds,  writing  or  writings,  with  or  without  power  of 
revocation,  to  be  sealed  and  delivered  in  the  presence  of,  and  attested 
by  two  or  more  credible  witnesses,  or  by  his  last  will  and  testament 
in  writing,  or  any  writing  in  the  nature  of,  or  purporting  to  be  his  last 
will  and  testament,  to  be  by  him  signed  and  published,  in  the  presence 
of,  and  attested  by  such  and  the  like  number  of  witnesses,  should 
direct,  limit,  or  appoint ;  and  in  default  of  such  direction  or  appoint- 
ment, or  in  case  of  any  such,  and  the  same  should  not  be  a  complete 
disposition  thereof,  then  upon  trust  to  pay,  assign  and  transfer  the  said 
residue,  and  the  stocks,  funds  or  securities  for  the  same,  or  so  much 
thereof  whereto  any  such  direction  or  appointment  ^'as  aforesaid  should 
not  extend,  to  the  said  Earl  Cadogan  (his  father),  his  executors,  ad- 
ministrators, and  assigns,  to  and  for  his  and  their  own  use  and  benefit." 
And,  in  the  same  indenture  is  contained  a  proviso  empowering  the 
said  AVilliam  Bromley  Cadogan  and  his  wife,  the  plaintiff,  at  any  time 
during  their  joint  lives,  to  revoke  the  said  triists,  or  any  of  them,  and 
to  appoint  or  limit  new  or  other  trusts  in  the  manner  therein  mention- 
ed. The  3  per  cents,  were  sold,  and  the  produce  lent  to  the  Earl  in 
1786,  upon  real  security  by  way  of  mortgage. 

William  Bromley  Cadogan,  on  the  11th  May  1789,  made  his  will, 
which  was  signed  and  published  by  him  in  the  presence  of  and  attest- 
ed by  two  credible  Avitnesses,  and  thereby  directed  his  executrix  to 
sell  a  leasehold  estate  at  Reading ;  "  and  as  to  the  money  arising  from 
the  sale  thereof,  I  give  the  same  to  my  executrix ;  and  as  to  all  the 
rest  and  residue  of  my  estate  and  effects  whatsoever,  I  give  and  be- 
queath the  same  to  my  dear  wife  Jane  Cadogan."  And  he  appointed 
her  his  sole  executrix.  And  the  said  testator  shortly  afterwards  made 
a  codicil  to  his  Avill,  which  Avas  not  attested,  in  the  Avords  folloAving : 
Whereas,  by  marriage  settlement,  I  have  given  to  my  dear  Avife  Jane 
Cadogan  for  her  life,  the  Avhole  interest  of  the  moiety  of  my  mother's 
fortune  Avhich  Avas  settled  upon  me,  as  Avill  appear  by  the  settlement  it- 
self, reserAdng  to  myself  1,000/.  for  my  own  private  use.  And  Avhere- 
as  I  borroAved  at  Midsummer  1789,  of  Mr.  William  May,  of  Bingfield 
Mill,  the  sum  of  600?.  at  4  ^  per  cent,  interest,  and  gave  as  security 
for  the  same  the  joint  bond  of  myself,  the  Rev.  Mr.  Bulkley,  and  Mr. 
William  Simmonds  Higgs,  of  Pangbourn-lane,  Reading ;  I  hereby 
direct,  that  the  aboA^e-mentioned  1,000/.  be  appropriated  to  the  dis- 
charge and  payment  of  the  said  bond  ;  and  if  it  should  be  convenient 
to  my  dear  and  honored  father,  the  Right  honorable  Lord  Cadogan, 
to  pay  the  said  sum  of  600/.  to  the  aforesaid  Mr.  May,  of  Bingfield, 
and  to  take  to  himself  the  4  J  per  cent,  interest,  and  deduct  the  Avhole 
principal  and  interest  out  of  the  moiety  of  my  mother's  fortune,  Avhich 
comes  to  me  and  my  heirs  at  his  decease,  I  shall  esteem  it  a  great  favor 
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added  to  the  many  I  have  received  from  him  before.  And  the  testator 
afterwards  made  a  codicil  to  his  will,  also  not  attested,  in  the  words 
following:  In  November  1790,  Lord  Cadogan  was  so  kind  as  to  pay 
the  above-mentioned  600 Z.  for  me  to  Mr.  May,  of  Bingfield,  by  the 
which  fatherly  act  of  goodness,  added  to  many  others  of  the  same  kind, 
I  am  freed  from  all  debts  and  incumbrances  whatever,  excepting  an  an- 
nuity of  lOZ.  a  year,  which  I  am  engaged  to  pay  to  Mrs.  Warsand, 
Mrs.  Cadogan's  aunt,  now  living  at  Paradise-row,  Chelsea,  for  her  life  ; 
and  also  to  pay  the  expenses  of  her  funeral. 

There  was  no  child  of  the  marriage  between  the  testator  and  his 
wife.  The  testator  did  not,  in  his  lifetime,  in  any  manner,  execute 
his  general  power  of  appointment  in  the  indenture  of  26th  May  1783, 
or  his  power  of  appointment  of  the  said  sum  of  1,000Z.  unless  by  his 
will  ;  nor  did  he,  together  with  the  plaintiff,  execute  their  joint  power 
of  revocation  therein  contained. 

The  plaintiff  claimed  to  be  entitled  to  one  foui-th  part  of  the  20,000Z., 
and  the  bill  was  filed  against  the  executors  of  the  Earl  of  Cadogan, 
to  establish  her  right. 

The  defendants,  in  their  answer,  stated,  that  the  Earl  paid  off  the 
'600Z.  and  interest,  mentioned  in  the  codicils,  and  they  submitted,  that 
they  became  entitled  to  be  repaid  such  sum  out  of  the  1,000Z.  ;  and 
they  claimed  to  be  entitled  to  the  whole  of  the  fourth  share  of  the 
said  William  Bromley  *Cadogan,  subject  to  the  plaintiff's  right  to  the 
interest  for  her  life  (save  and  except  the  aforesaid  1,000Z.  part  thereof,) 
under  the  indenture  of  26th  of  May  1783. 

Mr.  Richards,  Mr.  Stephen,  Mr.  Bowdler,  and  Mr.  Sugden,  for  the 
plaintiff.  The  argument  of  the  latter,  which  in  a  great  measure  was 
a  repetition  of  the  arguments  before  urged,  is  the  only  one  of  which 
he  is  enabled  to  give  the  reader  a  full  note. 

It  was  to  the  following  effect  : — 

The  first  question  is  as  to  the  600/.  The  defendants  might  as  well 
contend  that  they  are  entitled  to  an  account  of  every  sum  advanced  by 
the  Earl  to  his  son.  In  every  case,  between  a  father  and  child,  a  pro- 
vision by  the  father  is  deemed  an  advancement  for  the  child,  on  ac- 
count of  the  connection  of  blood.  If  a  father  purchase  in  the  name 
of  a  child,  prima  facie,  it  is  an  advancement  for  the  child,  and  the 
evidence  to  rebut  this  lies  on  the  father ;  whereas,  if  a  purchase  be 
made  in  the  name  of  a  stranger,  the  presumption  is  otherwise,  and  the 
evidence  to  rebut  it  lies  on  the  stranger.  Besides,  if  the  question  here 
was  between  strangers,  payment  might  be  pleaded  although  twenty 
years  have  not  yet  elapsed.  Lord  Mansfield  laid  it  down  that  sixteen, 
eighteen  or  nineteen  years  were  sufficient  whereupon  to  found  the  pre- 
sumption of  payment  (Mayor  of  Hull  v.  Horner,  Cowp.  109  ;  Oswald 
V.  Leigh,  1  T.  Rep.  270),  and  Lord  Erskine  so  considered  the  rule 
(Hillary  v.  Waller,  12  Ves.  266).  And  even  if  payment  would  not  be 
presumed,  yet  a  jury  would,  in  this  case,  be  directed  to  find  a  release. 
(Washington  v.  Brymer,  App.  to  Peake's  Evid.) — [This  point  was 
given  up  by  the  defendants.] 

The  principal  question,  however,  is,  whether  the  power  is  executed  ; 
and  first,  whether  it  is  executed  by  the  will  alone  ?  I  must  admit,  that 
in  general  a  sweeping  disposition,  however  unlimited  in  terms,  will 
not  include  property  over  which  the  testator  has  merely  a  power,  unless 
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an  intention  to  execute  the  power  can  be  inferred  from  the  will.  But 
great  Judges  have  disapproved  of  this  rule.  Lord  Alvanley,  in  Lang- 
ham  V.  Nenny,  3  Ves.  jun.  467,  wished  that  the  rule  had  been  other- 
wise, and  that  it  had  been  held  that  a  general  disposition  woiild  ope- 
rate as  an  execution  of  the  power;  and  in  Nannock  v.  Horton,  7  Ves. 
jun.  391,  Lord  Eldon  said,  that  he  was  not  sure  that  the  rule,  as  now 
established,  did  not  defeat  the  intention  nine  times  out  of  ten.  In 
favor  of  the  rule  it  has  been  said,  that  to  overturn  it  would  be  to  des- 
troy the  distinction  between  power  and  property.  That  I  deny.  The 
marked  and  only  material  distinction  between  power  and  property  is, 
that  in  the  case  of  absolute  property,  although  the  party  make  no  dis- 
position of  it,  yet  it  will  descend  to  his  representatives  ;  Avhereas  a 
person  must  actually  execute  his  power,  or  the  fund  will  go  over  to 
the  person  to  whom  it  is  given  in  default  of  appointment.  But  why 
should  not  the  same  words  operate  as  an  execution  of  the  power  which 
would  pass  the  absolute  interest  ?  Where  is  the  distinction  as  to  the 
purposes  of  disposition  between  a  general  power  like  this  and  the 
absolute  interest  ?  If  the  solemnities  required  by  the  power  are  ad- 
hered to,  it  would  startle  a  man  of  common  sense  not  versed  in  legal 
subtleties  to  understand  so  refined  a  distinction.  As  therefore  the  rule 
stands  vipon  no  principle,  and  has  been  regretted  by  great  Judges,  the 
Court  will  be  anxious  to  distinguish  cases,  and  not  to  consider  every 
case  as  within  this  general  rule.  Now  there  is  not  a  single  case  in  the 
books  which  governs  the  present.  Ours  is  a  peculiarly  strong  case. 
The  gift  to  the  Earl  in  default  of  appointment  was  ^••without  considera- 
tion, and  the  parties  had  a  power  of  revocation.  The  persons  who 
prepared  the  settlement  did  not  understand  the  distinction  between 
power  and  property.  They  gave  the  1,000Z.  to  such  persons  as  Mr.  C. 
should  appoint,  and  in  default  of  appointment  to  him  and  his  assigns. 
There  the  power  was  merely  nugatory  :  it  was  not  larger  than  the  gift, 
nor  differed  from  it  in  effect.  Besides,  here  the  property  moved  from 
Mr.  Cadogan  ;  the  settlement  as  to  the  Earl  was  merely  voluntary,  and 
the  power  was  part  of  Mr.  Cadogan's  old  dominion,  and  consequently 
the  execution  6f  it  must  receive  a  favorable  interpretation.  In  this 
respect  all  the  cases  are  distinguishable.  Moulton  v.  Hutchinson,  1 
Atk.  558  ;  Andrews  v.  Emmott,  2  Bro.  C.  C.  297  ;  Buckland  v.  Barton, 
2  H.  Blackstone,  130;  Croft  v.  Slee,  4  Ves.  jun.  60;  Nannock  v. 
Horton,  7  Ves.  391  ;  and  Bradley  v.  Westcott,  13  Ves.  445,  are  all 
cases  where  the  power  was  given  by  one  person  to  another,  and  can- 
not be  compared  to  our  case,  where  the  power  was  reserved  by  the 
party  over  his  own  property.  There  are  two  cases,  I  must  admit,  where 
nearly  the  same  circumstances  did  occur.  Ex  parte  Caswall,  1  Atk. 
559  ;  Bennet  v.  Aburrow,  8  Ves.  609.  But  the  first  case  came  on 
merely  upon  a  petition  ;  and  Lord  Hardwicke  said  he  would  not  say 
what  his  opinion  would  be  if  it  came  on  upon  bill  and  answer.  Be- 
sides, Lord  Hardwicke  overruled  this  case  by  a  later  determination,  as 
I  shall  presently  show.  In  the  last  case  the  property  in  default  of  ap- 
pointment was  given  to  the  next  of  kin,  which  may  be  thought  to  dis- 
tinguish it  from  ours.  But  if  there  is  no  authority  against  the  plain- 
tift",  there  are  two  very  considerable  cases  in  her  favor.  The  first  is 
Madison  v.  Andrews,  1  Ves.  57.  There  a  man  made  a  settlement, 
reserving  to  himself  power  to  charge,  limit  or  appoint  the  estate  with 
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any  sum.  not  exceeding  1,000/.  By  his  will,  without  making  the 
slightest  reference  to  his  power,  he  gave  some  legacies,  and  theif  charg- 
ed all  his  estate  with  the  payment  of  his  debts  and  legacies.  Lord 
Hardwicke  held  that  the  power  was  part  of  the  old  ownership ;  and 
that  it  Avas  but  a  shadow  of  difference  that  he  had  charged  all  his 
estate  ;  whereas  this  was  before  settled  to  uses,  for  these  powers  to 
the  owner  were  to  be  considered  as  part  of  the  property.  .  Now  this  is 
precisely  our  case,  and  to  decree  against  the  plaintiff  your  Honor  must 
overrule  Lord  Hardwicke's  decision.  The  other  case  is  Standen  v. 
Standen,  which  has  been  already  so  justly  relied  on.  It  is  impossible 
to  read  that  case  without  seeing  that  Lord  Rosslyn  would  have  decided 
it  on  the  ground  of  the  power  being  equivalent  to  the  ownership,  even 
if  the  circumstance  had  not  occurred  to  "which  the  decision  is  generally 
referred — that  the  testatrix  had  no  real  estate  except  w'hat  was  subject 
to  the  power.  And  yet  in  that  case  the  power  was  a  gift  by  a  Avill 
from  a  husband  to  his  wife,  and  was  not,  as  in  our  case,  a  part  of  the 
donee's  old  dominion. 

But  if  the  will  of  itself  is  not  an  execution  of  the  power,  that  and 
the  codicil  taken  together  certainly  are.  The  operation  of  a  codicil 
even  in  respect  of  real  estate  is  to  republish  the  Avill,  and  pass  after- 
purchased  estates,  although  not  noticed,  if  executed  according  to  the 
statute  of  frauds.  Piggott  v.  Waller,  7  Ves.  jun.  98.  And  where,  as 
in  our  case,  new  matter  is  introduced,  it  forms  an  integral  part 
of  the  will,  in  the  same  manner  as  if  it  had  actually  been  inserted 
in  the  will  at  the  time  of  its  execution.  And  on  this  ground  a  codicil 
may  explain  a  doubtful  expression  in  the  will,  or  may  give  an  estate 
by  i?nplication,  where  the  testator  refers  to  what  he  supposes  he  has 
done  by  his  will,  although  the  disposition  in  the  will  is  not  what  he 
states  it  to  be.  Hayes  v.  Foorde,  2  Blackst.  698;  Beable  v.  Dodd, 
"^1  T.  Rep.  193.  In  our  case  the  words  in  the  will  are  sufficient,  if  an 
intention  appeared  to  execute  the  power,  and  as  such  an  intention  does 
appear  by  the  codicil  which  forms  part  of  the  w'ill,  they  both  together 
amount  to  an  execution  of  the  power.  It  is  impossible  to  misunder- 
stand the  words  in  the  codicil,  "which  comes  to  me  and  my  heirs  at  his 
decease."  They  admit  of  but  three  constructions  : — 1st.  He  consider- 
ed the  fund  as  having  passed  to  his  devisee,  who  was  his  hcpresjactus: 
or  2d,  he  adverted  to  its  going  to  his  hxjeres  nattis,  or  child  under  the 
settlement :  or  3d,  he  looked  to  the  event  of  its  going  to  his  father,  the 
Earl,  in  default  of  appointment.  The  2d  cannot  be  the  right  construc- 
tion ;  for  if  there  was  issue  to  take  the  fund,  their  right  would  prevail 
over  the  testator's,  and  the  Earl  could  not  retain  his  debt  out  of  a  fund 
which  would  in  that  event  belong  to  them.  The  last  construction  is 
absurd :  it  would  amount  to  a  request,  as  has  been  already  shown,  to 
a  man  to  pay  himself  a  debt  out  of  his  own  money. — But  he  considered 
the  property  as  having  passed  to  his  wife  ;  and  as  he  knew  that  it  was 
in  the  hands  of  his  father,  who  had  a  life-interest  in  it,  he  requested 
him  to  retain  the  money  out  of  it,  and  not  to  let  his  wife  be  troubled 
for  it  till  the  property  given  to  her  fell  into  possession.  This  then 
clearly  establishes  the  first  construction.  Our  case  must  not  be  com- 
pared to  Holmes  v.  Coghill,  7  Ves.  429,  12  Ves.  206  ;  for  there  the 
power  executed  by  the  will  was  discharged  before  the  execution  of  the 
codicil. 
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It  will,  however,  I  suppose,  be  objected,  that  the  codicil  is  not  at- 
tested, and  consequently  cannot  be  deemed  an  execution  of  the  power. 
But  it  is  sufficient  where  a  power  is  executed  by  several  instruments, 
that  the  principal  one  is  duly  executed.  Earl  of  Leicester's  case.  1 
Ventr.  278.  The  will  and  codicil  amount  together  to  an  execution  of 
the  power.  But  I  need  not  insist  upon  this,  because  the  plaintiff  being 
a  wife  is  entitled  to  have  the  defect  in  the  execution  supplied  ;  and  it 
is  not  material  that  she  is  in  part  provided  for,  because  the  husband  is 
the  judge  of  the  quantum  of  provision  ;  nor  is  it  material  that  the  pro- 
vision was  made  after  marriage,  although  to  constitute  a  good  settle- 
ment of  realty,  as  against  a  purchaser,  a  settlement  after  marriage  is 
merely  voluntary.  Fothergill  v.  Fothergill,  2  Freem.  256  ;  Hervey  v. 
Hervey,  1  Atk.  561  ;   Churchman  v.  Harvey,  Ambl.  335. 

But  strong  as  these  grounds  are,  they  are  not  the  only  ones  upon 
which  the  plaintiff's  case  may  be  rested.  I  mean  to  contend,  that  the 
supposed  settlement  of  Mr.  Cadogan  was  merely  tantamount  to  articles, 
that  the  gift  to  the  Earl  was  voluntary,  and  consequently  cannot  be 
enforced  by  this  Court,  and  that  it  is  immaterial  that  the  funds  are 
now  actually  vested  in  the  executors  of  the  Earl.  I  may  admit,  that 
if  we  asked  the  Court  to  execute  the  articles,  they  must  be  executed  in 
toto.  But  we  do  not  require  the  aid  of  the  settlement  to  support  our 
title  ;  we  are  content  to  take  this  fund  as  part  of  Mr.  Cadogan's 
property  discharged  from  this  settlement.  To  constitute  an  actual  set- 
tlement, so  as  to  enable  a  volunteer  to  claim  the  benefit  of  it,  it  is  ab- 
solutely necessary  that  the  relation  of  trustee  and  cestui  que  trust 
shovild  be  established.  Here  Mr.  C.  did  all  he  could ;  but  that  is  not 
enough.  He  could  not  make  an  actual  transfer.  The  trustees  in 
whom  it  was  vested  would  not  have  been  authorised  in  transferring  it 
of  their  own  authority  to  the  trustees  of  Mr.  C.'s  settlement.  If  a  man 
is  seised  of  the  legal  estate,  and  agree  to  make  a  voluntary  settlement, 
it  cannot  be  enforced.  Can  it  r)iake  any  difference  that  the  legal  estate 
happens  to  he  outstanding  1  Certainly  not.  As  the  settlement  there- 
fore was  not  completely  -'■'perfected  the  Earl  could  not  enforce  it.  It 
will  not  be  pretended  that  there  is  any  consideration  as  between  a  child 
and  father,  which  will  call  for  the  interference  of  this  Court.  The 
father  is  as  a  mere  stranger.  It  was  so  as  to  covenants  to  stand  seised  ; 
and  this  Court  does  not  even  advert  to  every  consideration  which  is 
sufficient  to  raise  a  use  under  a  covenant  to  stand  seised.  In  Stevens 
V.  Trueman,  1  Ves.  73,  where  an  agreement  by  a  child,  to  settle  an  estate 
in  the  events  which  had  happened  on  her  father,  was  enforced,  it  was 
not  even  hinted  that  there  was  any  consideration  as  between  the  child 
and  father ;  but  the  decision  was  grounded  on  the  gift  by  the  father  of 
500/.  to  the  child.  And  in  all  the  cases  on  this  subject,  it  will  be 
found  that  the  decisions  proceeded  on  the  grovmd  of  some  consideration 
given  for  the  settlement  on  the  strangers.  Goring  v.  Nash,  3  Atk. 
186,  was  the  mere  case  of  a  settlement  by  a  father  on  his  younger 
daughter.  Osgood  v.  Strode,  2  P.  Wms.  245,  was  an  actual  purchase 
by  the  grandfather  of  the  limitations  to  his  grand-children.  Vernon 
and  Vernon,  in  the  same  book,  594,  turned  upon  something  like  a  moral 
consideration.  Lord  Chancellor  King  did  not  consider  it  a  vohintary 
conveyance,  2  Kel.  Cha.  Ca.  10.  Besides  there  the  Court  relied  upon  the 
covenant  which  might  be  enforced  at  law  ;  and,  therefore,  to  prevent  cir- 
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cuity,  they  enforced  a  performance  in  specie.  But  even  that  doctrine  is 
now  overruled  ;  Hale's  case,  Ch.  1764  ;  and  in  our  case  there  is  no  cove- 
nant. The  general  doctrine  in  these  cases  is  recognized  in  Colman  v. 
Sarrel,  1  Ves,  jun.  50;  followed  by  Ellison  v.  Ellison,  6  Ves.  jun. 
656.  In  this  case,  it  is  not  material  that  the  fund  is  actually  vested 
in  the  defendants  ;  because  it  is  vested  in  them  in  a  different  right. — 
This  Court  will  never  permit  a  mortgagor  under  a  settlement  to  claim 
the  fund  in  a  different  character.  In  Ellison  v.  Ellison,  Lord  Eldon 
considered,  that  Avhen  the  relation  of  trustee  and  cestui  que  trust  was 
actually  raised,  although  the  settlement  was  voluntary,  it  was  not  ma- 
terial that  the  fund  had,  by  the  effect  of  accident,  got  back  to  the  settlor, 
as  if  the  trustee  of  stock  should  make  the  settlor  his  executor.  Now, 
the  converse  of  this  proposition  must  equally  hold  good,  and  that  is 
our  case. — It  is  like  a  late  case  before  your  Honor,  where  a  legacy  was 
given  to  a  married  woman  by  a  will,  and  the  husband  was  made  execu- 
tor, and  received  the  legacy ;  and  your  Honor  held,  that  he  had  not 
reduced  it  into  possession,  so  as  to  prevent  his  wife's  right  by  survivor- 
ship. And  why  ?  Because  he  had  received  it  as  executor,  and  not  in 
his  marital  right.  The  characters  were  totally  distinct.  That  decision 
must  govern  our  case. 

Sir  Samuel  Romilly  and  Mr.  Raithby  for  the  defendants  : — 

To  hold  the  will  to  be  an  execution  of  the  power  would  be  to  over- 
rule all  the  cases  on  residuary  bequests.  The  case  of  Madison  v.  An- 
drews decides  nothing  more  than  that  where  a  man  has  a  general  pow- 
er of  appointment,  the  fund  shall  be  subject  to  his  debts,  which  has 
long  been  the  law  of  this  Court.  [Master  of  the  Rolls. — But  there,  as 
in  this  case,  the  estate  was  settled  subject  to  the  power.]  At  any  rate 
that  case  is  not  now  an  authority.  As  to  the  codicil,  it  is  said,  that 
the  defect  may  be  supplied ;  and  so  it  may  in  common  cases,  but  here 
it  cannot  be  looked  at,  as  it  is  not  attested  :  because,  here  no  intention 
appears  to  execute  the  power  on  the  face  of  the  instrument.  A  clear 
intention  must  appear,  before  the  Court  can  aid  the  defect.  The  cod- 
icil is  against  the  plaintiff.  It  shows  that  he  forgot  there  was  any 
power.  He  thought,  in  default  of  issue,  the  property  would  revert  to 
him.  And,  if  he  forgot  his  power,  the  Court  cannot  hold  that  this  will 
pass  under  a  bequest  of  property.  The  plaintift'  admits  that  the  will 
of  ^itself  would  not  be  an  execution  of  the  power,  and  the  codicil 
amounts  to  nothing  ;  for  this  is  the  case  of  a  non-execution,  and  not  of 
a  defective  execution.  As  to  the  point  upon  the  settlement  being  vol- 
untary^ if  it  be  correct,  it  cannot  be  acted  upon  in  this  case,  because 
the  plaintiff  states  the  settlement,  and  grounds  her  title  upon  it.  The 
question  is  not  made  by  the  bill,  and  cannot  now  be  gone  into,  even 
admitting  that  the  law  is  as  stated  ;  whereas,  here  tlie  fund  is  actually 
assigned,  and  the  defendants  do  not  require  the  assistance  of  the  Court 
to  defend  their  title. 

Mr.  Richards  in  reply  : — 

The  limitation  to  the  Earl  of  Cadogan  was  merely  voluntary  ;  it  was 
a  mark  of  respect  to  him  ;  but,  in  point  of  law,  he  was  a  mere  stranger. 
He  could  not  have  required  a  subpoena  against  our  trustees.  And,  in 
fact,  the  defendants  are  asking  relief,  as  they  want  to  retain  the  fund, 
although  they  are  bound  to  rc-assign  it  in  their  character  of  mortga- 
gors.    [Master   of  the   Roll^i. — Lord    Cadogan   could   not  have   come 
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here,  requiring  Mr,  Cadogan  to  give  him  a  better  security  for  the  mon- 
ey. But  here  did  Lord  C.  stand  in  need  of  any  other  aid  r  The 
assignment  was  as  good  an  assignment  as  could  be  made  of  this  rever- 
sionary interest.  You  maybe  a  trustee  for  a  volunteer.]  Upon  the 
will  and  codicil  taken  together,  there  can  be  no  doubt  but  that  this 
power  was  duly  executed.  The  words  in  the  codicil  admit  of  no  other 
meaning  than  that  the  property  was  given  to  his  wife  by  his  will. 
Master  of  the  Rolls  having  taken  time  to  consider  : — 
Two  points  were  made  on  the  part  of  the  plaintiff;  1st,  that  it  was 
not  necessary  that  the  husband  should  execute  the  power.  But  2dly, 
if  it  was,  that  his  will  did  amount  to  an  execution  of  it.  As  to  the 
first,  it  was  said  that  the  gift  to  Lord  Cadogan  was  merely  voluntary, 
and  Lord  C.  could  not  have  had  any  assistance  from  this  Court :  that 
the  question  is  the  same  as  if  the  representatives  were  parties  seeking 
relief,  as  the  circumstance  of  his  executors  having  the  money  makes 
no  difference,  and  I  think  that  that  circumstance  is  immaterial.  But, 
as  against  the  party  himself,  and  his  representatives,  a  voluntary  set- 
tlement is  binding.  The  Court  will  not  interfere  to  give  perfection  to 
the  instrument,  but  you  may  constitute  one  a  trustee  for  a  volunteer. 
Here  the  fund  was  vested  in  trustees  :  Mr.  W.  Cadogan  had  an  equi- 
table reversionary  interest  in  that  fund,  and  he  has  assigned  it  to  cer- 
tain trustees,  and  then  the  first  trustees  are  trustees  for  his  assigns, 
and  they  may  come  here,  for  when  the  trust  is  created  no  consideration 
is  essential,  and  the  Court  will  execute  it  though  voluntary. 

Then  the  question  is  as  to  the  power.  The  will,  it  was  hardly  con- 
tended, although  attested,  would  amount  to  an  execution  of  the  pow- 
er. The  circumstance  of  the  attestation  has  been  held  not  to  be  ma- 
terial, and  it  is  now  settled  that  a  general  disposition  will  not  include 
property  over  which  the  party  has  only  a  power,  unless  an  intention 
appear.  But  it  is  said,  here  is  a  codicil  which  Avill  amount  to  an  exe- 
cution. For  this  no  authority  was  cited  ;  and  I  am  not  aware  that  the 
conception  of  the  testator,  of  his  power  over  his  property,  is  ever  re- 
ferred to,  except  for  the  purpose  of  election.  But  here  the  question  is 
upon  an  execution  of  a  power.  This  point,  however,  is  immaterial,  as 
the  codicil  does  not  establish  the  testator's  intention  ;  he  uses  expres- 
sions descriptive  only  of  the  interests  which  his  mother's  settlement 
gave  him  in  the  fund,  but  that  does  not  show  that  he  meant  to  exercise 
the  power.  It  is  quite  evident  that  he  had  not  forgot  his  power. 
Here  he  remembered  the  settlement,  and  states  that  he  had  an  absolute 
power  over  the  1,000/.  The  request  is  not  evidence  that  he  might  not 
^consider  that  Lord  C.  would  not,  in  some  event,  become  entitled  to  the 
property.  But  here  he  meant  only  that  the  money  should  be  deducted 
out  of  the  1,000/.  The  codicil  does  not  show  that  he  considered  all 
the  property  was  his,  which  is  necessary ;  and  I  should  conclude  the 
contrary.     The  bill  must  be  dismissed  as  to  this  fund. 
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No.  XXV. 
Bury  V.  Bury  (s),  Cli.  llth  July   1748. 

Sir  Thomas  Bury  being  seised  of  a  freehold  estate,  and  also  possess- 
ed of  a  leasehold  estate,  on  the  marriage  of  his  son,  Thomas  Bury,  by 
lease  and  release,  3d  and  4th  January  1725,  settled  the  freehold  estate 
on  himself  for  life  ;  remainder  to  his  wife  for  life  ;  remainder  to  Thomas, 
his  son,  for  life  ;  remainder  to  his  intended  wife  for  life  ;  remainder  to 
his  first  and  other  sons  in  tail-male,  with  remainder  to  plaintiff  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail-male  ;  with  remainder 
over :  and  the  leasehold  premises  were  assigned  to  trustees,  to  raise 
money  to  renew  the  lease,  then  to  pay  the  rents  to  Thomas,  the  son, 
for  his  life  ;  remainder  to  his  intended  wife  for  her  life  ;  remainder  to 
his  first  and  other  sons  ;  remainder  to  the  trustees,  to  pay  the  rents  to 
plaintiff"  for  his  life  ;  remainder  to  his  first  and  other  sons,  with  re- 
-mainders  over. 

The  marriage  took  efi'ect ;  the  wife  died  without  leaving  any  issue 
male.     Sir  Thomas  died. 

Thomas  Bury,  on  his  second  marriage  with  the  defendant,  having  re- 
newed the  lease,  by  indenture,  dated  31st  Dec.  1736,  settled  the  lease- 
hold premises  to  himself  for  life,  remainder  to  his  second  wife,  the  de- 
fendant, for  life,  with  remainders  over  ;  and  therein  taking  notice,  that 
the  said  Thomas  Bury  was  seised  for  the  term  of  his  natural  life  with 
the  power  of  jointuring  in  the  said  freehold  lands,  did,  for  enlarging 
the  jointure,  grant  the  same  to  her,  for  life,  with  remainders  over. 

The  marriage  took  efi'ect.  Thomas  Bury  died  without  leaving  any 
issue  male,  either  by  his  first  or  second  wife ;  so  that  the  plaintiff"  be- 
came entitled  to  the  leasehold  premises,  by  virtue  of  the  settlement 
made  on  Thomas  Bury's  first  marriage.  The  bill  Avas  brought  against 
the  second  wife  for  an  account  of  the  rents  and  profits  of  the  leasehold 
premises,  and  to  have  all  deeds  and  writings  relating  thereto  delivered 
up. 

The  defendant  denied  that  she  had  any  notice  of  the  deeds  3d  and 
4th  Jan.  1725,  or  that  there  was  any  settlement  of  the  leasehold  pre- 
mises, or  that  any  such  deed  was  delivered  to  her  with  the  rest  of  the 
writings.  There  was  only  one  witness  who  had  proved  he  had  been 
employed  to  look  over  the  title  for  Thomas  Bury  and  defendant ;  and 
that  amongst  the  papers  he  had  seen  a  foul  draft  of  the  former  settle- 
ment, and  that  there  was  no  power  of  jointuring  in  the  leasehold  pre- 
mises, which  he  told  Thomas  Bury  of. 

Lord  Chancellor. — There  are  two  questions  :  1st,  Whether  she  had 
notice  ?  *2dly,  if  no  notice,  Whether  she  can  protect  herself  under  the 
lease  renewed  by  her  husband  ? 

As  to  the  1st,  there  is  no  positive  evidence  of  notice ;  she  denied  it 
by  her  answer,  and  there  being  only  one  witness  against  that  answer, 
a  decree  cannot  be  made  upon  that  one  witness's  testimony.  Where 
an  agent  has  been  employed  for  a  person   in  part,  and  not  throughout, 

(s)  Vide  siqira,  p.  1042,  105G. 
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yet  that  affects  the  person  with  notice :  here  the  recital  in  the  deed  of 
the  power  of  jointuring-  Avas  sufficient  to  have  made  defendant  have  in- 
quired into  it,  and  therefore  shall  affect  her.  In  Le  Neve  v.  he  Neve 
she  admitted  Norton  was  her  agent  ;  and  so  that  differs  from  this  case. 
As  tovthe  2d,  There  Avas  no  surrender  of  the  former  lease,  for  the 
legal  estate  was  in  trustees,  and  therefore  the  Court  is  to  judge  only 
as  between  cestui  que  trusts  ;  and  though  the  lease  was  renewed  by  T. 
Bury,  yet  it  must  follow  the  trust  of  the  whole  term,  and  he  can  have 
no  contribution  for  what  he  paid,  for  he  enjoyed  it  during  his  life.  If 
a  lease  or  deed  is  wrongfully  given  up  or  destroyed,  you  may  give  evi- 
dence of  the  r-nrport  of  the  deed,  or  have  a  discovery  from  the  gran- 
tors.— Decreed,  that  no  alteration  was  made  in  the  former  trusts  by 
Thomas's  renewal  of  the  lease. 
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10. 
11. 
12. 

13. 

14. 
15. 

16. 
17 
18. 
19. 


Presumption  where  trustees  ought  to 
convey. 

Not  where  jury  find  the  t«rtn  still 
continues. 

Policy  of  the  law  :  nature  of  a  term. 

Protection  to  Purchasers. 

Presumption  of  surrender  of  term  as- 
signed to  attend  :  at  death  of  owner. 

The  like  on  the  dea/h  of  his  heir. 

The  like  on  a  settlement  by  the  heir 
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1 .  Where  trustees  ought  to  convey  to  the  beneficial  owner,  it  will, 
upon  a  trial,  be  left  to  the  jury  to  presume,  where  such  a  presumption 
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may  ^reasonably  be  made,  that  they  have  conveyed  accordiijgly,  in 
order  to  prevent  a  just  title  from  being  defeated  by  a  matter  of 
form  (/). 

2.  But  Avhere  the  trustee  of  a  term  is  not  joined  in  an  ejectment 
brought  by  his  cestui  que  trust,  and  the  jury  state  in  a  special  verdict, 
or  a  special  case,  that  the  term  still  continues,  the  plaintiff  cannot  pre- 
vail at  law,  but  will  be  defeated  by  the  legal  estate  in  his  trustee  (m). 
This  must  inevitably  happen  where  a  term  of  years  has  been  assigned 
to  attend  the  inheritance  upon  a  purchase  of  the  fee,  and  the*  purchas- 
er brings  an  ejectment  in  his  own  name  only.  It  were  clearly  too 
much  to  presume  a  surrender  of  a  term  which  the  owner  has  so  anxious-" 
ly  kept  distinct  from  the  inheritance  {x). 

This  was  so  stated  in  the  last  edition  of  this  work  :  but  the  point 
has  sine ;  undergone  much  discussion,  and  the  leading  heads  of  the  ar- 
gument, and  the  present  state  of  the  law  on  this  head,  must  now  be  re- 
traced (I). 

3.  It  has  long  been  the  policy  of  our  Legislature  to  encourage  the 
free  alienation  of  real  property,  and  secure  the  titles  of  bona  fide  pur- 
chasers. Our  statute  book  abounds  with  laws  having  this  tendency. 
The  same  spirit  pervades  the  common  law.  We  are  told  that  the  max- 
ims of  the  common  law,  which  refer  to  descents,  discontinuances,  non- 
claims  and  collateral  warranties,  are  only  the  wise  arts  and  intentions 
of  the  law  to  protect  the  possession  and  strengthen  the  rights  of  pur- 
chasers. A  purchaser  is  a  favorite  of  a  court  of  equity.  It  is  the  set- 
tled law  of  that  court,  that  if  a  man  buy  an  estate  fairly  he  may  get  in 
a  term  of  years,  or  other  incumbrance,  although  it  is  satisfied,  and 
thereby  defend  his  title  at  law  against  any  mesne  incumbrance  of 
which  he  had  not  notice.  It  were  idle  to  discuss  the  policy  of  our 
law.  In  a  commercial  country  like  ours,  where  one  great  stimulas  to 
enterprise  in  commerce  is  the  hope  to  po^ssess  territorial  ownership,  every 
one  is  interested  in  the  free  interchange  of  property,  and  the  safety  of 
purchasers.  The  danger  of  latent  incumbrances  renders  it  necessary 
that  every  possible  guard  should  be  thrown  around  purchasers.  The 
policy  of  the  law  in  this  respect  led  to  the  received  doctrine  as  to  terms 
of  years  attendant  on  the  inheritance.  Abstractedly  considered,  noth- 
ing can  be  more  absurd  than  that  a  purchaser  of  the  fee  should  procure 
a  term  of  years,  created  a  century  ago,  to  be  assigned  to  a  trustee  for 
him.  But  with  reference  to  the  protection  to  be  derived  from  such  a 
term  of  years,  it  is  of  the  deepest  importance  to  a  purchaser  that  h^ 
should  keep  it  on  foot.  At  law,  every  term  of  years  in  a  trustee  is  a 
term  in  gross.  This,  which  was  distinctly  laid  down  by  Loi-d  Hard- 
wicke  (j/),  should  never  be  lost  sight  of.  The  moment  that  a  court  of 
law  acts  upon  the  term  as  a  part  of  the  inheritance,  it  strikes  at  the 
root  of  the  settled  doctrines  of  centuries,  shakes  the  landmarks  of  the 

(0  Lade  v.    Holford,  Bull.  Ni.  Pri.  527,  pi.  76. 

110,  as  explained  in  Doe  v.   Sybourn,  7  (m)  Goodtitle  v.   Jones,  7   Term  Eep. 

Term    Rep.    2;  and  Hoe   v.    Reade,   8  47;  Roe  v.   Reade,  8  Term  Rep.   118; 

Term  Rep.  118  ;  and  see  Doe  v.  Staple,  and  see  Doe  v.  Staple,  2  Term  Rep.  684. 

2  Term  Rep.   634;  Tankard  v.  Wade,  {.v)  See  Doe  ».  Scott,  11  East,  478. 

Irish   Term  Rep.    162 ;  and  Hillary  v.  {ij)  1  Term  Rep.  765. 
"Waller,    12    Ves.   jun.    239;    supra,    p. 


(I)  This  was  the  statement  in  the  6th  edition. 
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law  of  real  property,  and  renders  insecure  the  title  of  every  purchaser 
in  the  kingdom.  Our  law  permits  the  creation  of  terms  of  years  for 
any  period  of  time.  Where  a  term,  whether  for  one  hundred  or  ten 
thousand  years,  is  created  by  way  of  use,  it  invests  the  person  to  whom 
*it  is  granted  with  a  legal  right  to  the  estate  during  the  period  specified. 
It  is  not  necessary  by  our  law,  that  possession  should  accompany  the 
legal  estate  in  order  that  the  title  of  the  legal  owner  should  con- 
tinue unbarred.  Possession  by  my  tenant,  or  by  a  person  with  my  per- 
mission, or  acknowledging  my  title,  is  in  law  possession  by  me,  and 
during  such  tenancy  or  holding  my  title  remains  unimpeached  ;  there- 
fore, although  the  legal, owners  of  the  fee  of  an  estate  have  enjoyed  it 
for  the  last  one  hundred  years,  yet  that  will  not  aff"ect  the  existence 
of  a  term  of  years  in  the  trustee  to  attend  the  inheritance,  because  the 
possession  of  the  legal  owner  of  the  fee  is  the  possession  of  the  ter- 
mor;  their  titles  are  consistent,  and  support  each  other  (I).  The 
owner  of  the  fee  is  as  a  tenant  at  will  to  his  own  trustee.  It  frequent- 
ly happens  that  the  owner  of  the  fee  is  indebted  to  the  term  of  years 
for  his  peaceable  possession  ;  such  a  possession,  therefore,  operates  as 
continual  acknowledgment  of  the  legal  title  of  the  termor,  and  proves 
its  efficacy.  The  term  is  anxiously  assigned  to  attend  the  inheritance  ; 
it  does  accordingly  attend  the  inheritance  ;  and  the  performance  of  the 
very  service  for  which  it  was  created  never  can  be  a  ground  for  de- 
feating its  legal  operation.  Upon  principle,  therefore,  a  term  of  years 
assigned  to  attend  the  inheritance  ought  not  to  be  presumed  to  be  sur- 
rendered unless  there  has  been  an  enjoyment  inconsistent  with  the  ex- 
istence of  the  term,  or  some  act  done  in  order  to  disavow  the  tenure  under 
the  termor,  and  to  bar  it  as  a  continuing  interest.  This  has  always  been 
the  received  opinion  of  the  Profession,  and  particularly  of  that  class 
of  the  Profession  to  whom  titles  are  more  particularly  referred.  It 
matters  very  little  what  is  the  opinion  of  any  individual  conveyancer  ; 
but  the  opinion  of  the  conveyancers,  as  a  class,  is  of  the  deepest  im- 
portance to  every  individual  of  property  in  the  state.  Their  settled 
rule  of  practice  has  accordingly,  in  several  instances,  been  adopted  as 
the  law  of  the  land,  not  out  of  respect  for  them,  but  out  of  tenderness 
to  the  numerous  purchasers  who  have  bought  estates  under  their  ad- 
vice. 

4.  As  judgments,  and  other  incumbrances,  are  infinite,  and  it  is 
impossible  to  rely  even  upon  searches  for  them,  the  doctrine,  that  a 
term  of  years  attendant  on  the  inheritance  should  protect  a  purchaser 
against  incumbrances  of  which  he  had  not  notice,  was  long  since  es- 
tablished. This  rule  of  property  was  shaken  in  the  time  of  Lord 
Mansfield,  when  the  courts  of  law  broke  down  the  boundary  between 
them  and  courts  of  equity  ;  but  the  barrier  has  since  been  restored, 
and  equitable  doctrines  are  no  longer  acted  upon  in  courts  of  law. 

5.  Now,  with  a  view  to  discuss  at  large  the  doctrine  of  presuming  a 
surrender  of  a  term  assigned  to  attend  the  inheritance,  let  us  sujjpose  a 
term  of  years  to  be  created  in  the  year  1 700,  by  way  of  mortgage.  B 
buys  the  fee  in  1760,  and  pays  off'  the  mortgage,  and  the  term  is  as- 
signed to  a  trustee  for  B,  his  heirs  and  assigns,  and  to  attend  the 
inheritance.  B  lives  till  1819,  without  disturbing  the  term,  or  in  any 
manner  recognizing  its  existence.     Can  it  be  contended  that  a  surren- 


(I)  See  now  the  3  &  4  Will.  4,  c.  27. 
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der  of  the  term  should  be  presumed  ?  Was  not  5's  possession  Qpnsist- 
ent  with  the  existence  of  the  term  immediately  after  the  assignment  in 
1760  ?  If  so,  when  did  it  become  adverse  to  it?  What  necessity  was 
there  for  any  act  recognizing  the  existence  of  the  term  whilst  B's  con- 
tinued possession  was  consistent  with  the  term,  and  was  supported  *by 
the  trust  upon  which  it  was  assigned  ?  If  the  term  oxight  to  have  been 
recognised  from  time  to  time,  how  often  should  this  act  be  repeated  ; 
once  a  week,  or  once  a  month  ?  Is  there  any  ground  upon  which,  in 
1819,  a  surrender  can  be  presumed  on  the  strength  of  jB's  possession, 
which  would  not  be  equally  operative  the  first  week,  nay,  the  first  day 
after  the  purchase  in  1760  ?  In  the  absence  of  evidence  of  a  surrender, 
it  is  impossible,  on  any  sound  principle,  to  presume  on ;  unless  the 
precise  instant  can  be  pointed  out  when  the  owner  of  the  inheritance 
was  desiro-us  no  longer  to  have  the  benefit  of  the  term.  Without  his 
presumed  concurrence  a  surrender  cannot  be  presumed  ;  for  the  trust 
was  not  to  surrender  the  term,  by  which  mesne  incumbrances  might  be 
let  in,  but  expressly  to  keep  it  on  foot,  in  order  to  exclude  them.  A 
surrender  by  the  trustee,  therefore,  without  the  direction  of  his  cestui 
que  trust  would  be  a  breach  of  trust.  It  is  said  that  the  expense  of 
inaking  out  a  representation  to  a  termor  makes  the  term  a  burden  in- 
stead of  a  benefit  to  the  owner  of  the  fee.  It  is  not,  however,  denied 
that  the  owner  of  the  fee  may  keep  on  foot  a  term  attendant  on  the 
inheritance,  and  that  no  court  of  law  can  control  his  power  to  do  so. 
Where  he  has  exercised  his  power,  and  declared,  without  any  limita- 
tion of  time,  that  the  term  shall  be  attendant  on  the  inheritance,  and 
be  in  trust  for  him,  his  heirs  and  assigns,  does  not  this  mean  that  the 
inheritance  shall  be  so  attended  during  all  the  years  to  come  in  the 
term  ? — and  if  it  do,  what  power  has  a  court  of  law  out  of  a  morbid 
compassion  for  him,  on  account  of  the  expense  which  it  may  occasion, 
to  presume  a  surrender  of  the  term  which  he  has  so  anxiously  kept  on 
foot  r  particularly  as  at  the  very  moment  that  a  surrender  of  the  term 
is  presumed,  its  existence  may  be  required  to  protect  the  estate  ag^iinst 
a  latent  incumbrance  ;  and  the  Court  has  no  means  whatever  to  ascer- 
tain whether  there  is  any  such  incumbrance.  The  amount  of  the  ex- 
pense, too,  must  depend  upon  the  particular  circumstances  of  e<.?ch  case: 
and  yet  it  would  hardly  be  desirable  that  the  rule  should  depend  on 
the  quantum  of  expense  which  an  assignment  would  occasion.  If, 
however,  expense  is  to  be  adverted  to,  on  that  ground  alone  surrenders 
should  not  in  such  a  case  be  presumed  ;  because  that  doctrine  would 
weaken  a  purchaser's  reliance  on  any  given  term  of  years  ;  he  woidd  in 
almost  every  case  search  for  judgments.  This  could  not  be  done 
without  expense  ;  and  where  a  man  has  been  in  the  habit  of  confessing 
judgments,  it  very  seldom  happens  that  satisfaction  is  entered  upon 
them  when  they  are  paid  ofi:'.  This  leads  to  great  expense,  and  diffi- 
culty in  practice  ;  because  a  purchaser  expects  the  judgments  to  be 
regularly  discharged ;  and  where  even  a  few  years  have  elapsed  since 
the  payment  of  the  debt,  if  the  creditor  is  living  and  can  be  traced,  yet 
he  hesitates  to  do  any  further  act  in  relation  to  a  transaction  which  he 
considered  long  since  closed  (I). 

6.  If  the  surrender  of  the  term  cannot  be  presumed  at  B's  death,  in 
1819,  we  will  suppose  the  estate  to  descend  to  B's  heir  at  law.      Now 

(I)  See  now  2  Vict.  c.   11,  and  supra,  ch.  12,  s.  1,  p.  6.52. 
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no  man  ever  heard  of  an  heir  at  law  executing  a  deed  for  the  sole  pur- 
pose of  recognizing  terms  of  years  attendant  on  inheritance,  or  taking- 
assignments  of  them  to  new  trustees  to  attend,  where  they  had  already 
been  assigned  to  trustees  of  his  ancestors  nomination  for  that  purpose. 
His  possession,  however,  comes  in  the  place  of  his  ancestor's  ;  and  why 
should  he  be  deprived  of  the  guard  which  his  ancestor  created  for  his 
benefit  ?  If  his  ancestor's  -''possession  was  the  possession  of  the  trustee, 
it  will  not  be  denied  that  his  possession  stands  in  the  same  relation. 
The  trust  is  to  attend  the  inheritance,  and  for  B,  his  heirs  and  assigns  ; 
therefore,  under  the  express  words  of  the  trust,  the  heir  is  entitled  to 
the  benefit  of  it,  and  his  possession  is  the  possession  of  the  trustee. 

7.  Suppose  further,  that  J5's  heir,  in  1820  makes  a  marriage  settle- 
ment without  noticing  the  term  of  years,  could  the  term  on  that  account 
be  presumed  to  be  surrendered  ?  It  is  not  the  practice  upon  a  mar- 
riage settlement  to  re-assign  attendant  terms  to  new  trustees  ;  and  no 
prudent  practitioner  declares  the  trust  of  attendant  terms  by  the  settle- 
ment, lest  the  parties  upon  an  ejectment  should  be  defeated  by  the 
production  of  their  own  conveyance,  upon  the  face  of  which  it  would 
appear  that  the  legal  estate  was  outstanding ;  and  I  never  saw  or 
heard  of  a  separate  declaration  to  that  eff'ect  on  a  marriage.  In  short, 
it  is  not  the  practice  to  advei't  to  the  terms  of  years  on  a  marriage  set- 
tlement, or  on  a  devolution  from  ancestor  to  heir,  although,  no  doubt, 
that  may  have  been  done,  and  with  propriety,  in  some  particular  cases. 
It  is  very  rare  indeed,  that  upon  a  marriage  the  title  is  investigated. — 
In  ninety-nine  cases  out  of  a  hundred,  the  parties  take  up  the  title 
with,  the  settlement,  conveyance,  or  will,  under  which  the  husband  or 
wife  immediately  claims.  This  is  a  fact.  In  very  few  instances,  and 
those  are  upon  the  marriages  of  persons  of  consequence,  is  the  title  in- 
vestigated ;  and  it  has  never  been  the  custom  to  take  a  new  assignment, 
or  make  a  declaration  of  trust  of  a  term  before  assigned  to  attend  the 
inheritance.  At  the  time  of  the  settlement,  a  fraud  by  the  husband  is 
not  contemplated.  No  purchaser  or  mortgagee  would  accept  the  title 
without  inquiring  for  a  settlement ;  and  as  the  wife  would,  in  most 
cases,  be  entitled  to  dower  if  there  was  no  settlement,  her  concurrence 
in  a  fine  would  be  required,  and  that  would  at  once  lead  to  a  discovery 
of  the  settlement  (I).  Neither  is  it  usual  to  deliver  to  the  trustees  of 
a  marriage  settlement  the  deeds  relating  to  the  term.  The  tenant  for 
life,  it  is  settled,  is  entitled  to  the  custody  of  the  deeds.  The  trus- 
tees have  merely  the  custody  of  one  part  of  the  settlement. 

8.  If  B's  heir  was  entitled  to  the  benefit  of  the  term  1820,  when  he 
made  the  settlement,  can  the  execution  of  the  settlement  dejjrive  him 
of  its  aid  ?  Is  the  act  inconsistent  with  the  existence  of  the  term  ? — 
Was  it  not  declared  to  attend  the  inheritance,  and  to  be  in  trust  for  B, 
his  heirs  and  assigris  ?  Suppose  the  heir,  as  is  usual,  to  take  a  life- 
estate  under  the  settlement,  and  to  be  in  of  the  old  use,  can  it  be  con- 
tended that  this  2)ortion  of  the  old  use  is  inconsistent  with  the  title  of 
the  trustee,  although  the  latter  was  consistent  with  the  use  in  fee  in 
the  heir  ?  Whj-  should  an  act  be  done  to  recognize  the  term  ?  The 
assignment  of  the  term  to  attend  the  inheritance  speaks  at  all  times, 
whilst  the  possession  is  consistent  with  the  title  of  the  trustee  of  the 
term.     The  universal  practice,  not  to  require  assignments  of  attendant 

(I)  See  now  3  &  4  Will.  4,  c.  74,  and  supra,  p.  570.  * 
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terms  on  descents  or  settlements,  proves  unequivocally  tlie  opinion  of 
the  Profession,  that  the  possession  of  the  heir,  and  of  the  per- 
sons claiming  under  the  settlement,  is  in  law  the  possession  of  the 
trustee  of  the  term.  Length  of  time  in  this  case  is  unimportant.  If 
we  alter  the  above  dates,  and  state  B's  purchase  to  be  in  1800,  his 
death  in  1805,  and  the  settlement  in  1810,  the  principle  is  precisely  the 
same  ;  and  *it  would  startle  most  men  to  hear,  that  because  the  term 
had  not  been  recognised  since  its  assignment  in  1810  a  surrender  of  it 
may  be  presumed. 

9.  If,  however,  the  term  is  a  subsisting  interest  after  the  settlement, 
let  us  suppose  the  life-estate  of  B's  heir  under  the  settlement  to  be 
sold  immediately  afterwards,  without  the  purchaser  taking  an  assign- 
ment of  the  term  ;  does  this  let  in  the  presumption  of  the  surrender  of 
the  term?  Now  the  term,  it  must  be  repeated,  was  assigned  to  attend 
the  inheritance,  and  in  trust  for  B,  his  heirs  and  assigns.  If  the  pos- 
session of  the  heir  and  his  family  under  the  settlement  was  not  adverse 
to  the  title  of  the  termor,  how  could  the  title  purchaser  be  so  ?  The 
term  is  a  benefit,  originally  assigned  as  such,  and  not  an  incumbrance. 
A  man  should  at  least  reject  a  benefit,  or  act  inconsistently  with  the 
intention  of  the  person  bestowing  it,  before  he  is  presumed  to  repudi- 
ate it.  The  event,  if  the  event  is  to  be  looked  at  upon  which  this  ques- 
tion hinges,  shows  that  he  required  the  protection  of  the  term  more 
than  any  of  the  former  owners :  and  if  his  acts  are  to  be  adverted  to, 
we  shall  find  him  anxiously  obtaining  a  further  assignment  of  the 
term.  For  let  us  further  suppose  that  J5's  heir,  before  his  settlement, 
confessed  a  judgment  which  was  not  satisfied,  and  that  the  purchaser 
bought  without  notice  of  it,  and  when  he  did  discover  it,  prociu-ed  an 
assignment  of  the  term  to  a  new  trustee,  and  set  up  the  term  as  a  de- 
fence against  an  execution  upon  the  judgment :  Unless  the  presump- 
tion of  the  surrender  is  an  inevitable  conclusion  fro/n  the  fact  of  the 
purchase,  it  must  be  admitted  that  there  is  no  ground  to  presume  a 
surrender.  But  can  it  possibly  be  laid  down  as  a  rule,  that  every  at- 
tendant term  must  be  presumed  to  be  surrendered  against  a  purchaser 
who  does  not  take  an  assignment  of  the  term,  or  a  declaration  of  the 
trust  of  it  at  the  time  he  purchased  r  Why  should  he  do  so  whilst  his 
possession  is  consistent  with  the  title  of  the  termor,  and  expressly 
Avithin  the  limits  of  the  original  trust  ?  Would  not  an  assignment,  a 
week,  or  a  month,  or  a  year  afterwards,  before  any  adverse  claimant 
appeared,  be  sufficient  to  keep  the  term  on  foot  ?  If  so,  when,  at 
what  precise  moment  does  the  presumption  arise  ? 

10.  Where  an  easement,  for  example,  is  enjoyed,  or  having  been  en- 
joyed is  discontinued  to  be  used,  the  user  or  non-user  forcibly  lets  in 
the  presumption  of  a  grant  in  the  one  case,  and  a  surrender  in  the 
other.  But  there  the  act  speaks  for  itself.  The  whole  argument  in 
our  case  is,  that  there  is  a  continued  enjoyment  under  the  original 
trusts,  which  embrace  all  the  persons  who  have  successively  enjoyed  the 
estate.  Therefore,  as  an  enjoyment  of  the  easement  would  of  itself, 
without  any  further  assertion  of  right  or  declaration,  exclude  the  pre- 
sumption of  a  surrender,  so  here  the  continued  enjoyment  must  have 
the  same  operation. 

1 1 .  Does  then  the  appearance  of  the  adverse  claimant  weaken  the 
purchaser's  case  ?     So  far  from  it,  that  in  the  great  majority  of  the 
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cases  in  the  books  the  protection  was  not  sought  for  until  the  necessity 
for  it  appeared.  Equity  does  not  regard  notice  at  the  time  of  getting 
in  the  term.  The  notice,  to  operate,  must  be  fixed  upon  the  party  at 
the  time  of  the  completion  of  the  purchase.  Equity  too  will  assist  a 
purchaser  where  he  has  not  got  an  assignment  of  the  term,  but  has  the 
better  title  to  it.  At  law,  the  term  is  a  term  in  gross,  and  the  courts 
of  law  ought  not  to  enter  into  a  consideration  of  the  equities  of  the 
parties  ;  because  they  have  not  the  necessary  machinery  to  enable  them 
to  come  to  a  due  consideration  on  the  equitable  rights.  It  has  been 
decided  in  equity,  that  if  a  mortgagor,  *after  a  defective  mortgage  in 
fee,  confess  a  judgment,  the  judgment-creditor,  although  he  has  the 
legal  title,  shall  be  postponed  to  the  mortgagee  (z).  So  it  has  been 
held  (fl)  that  a  prior  mortgagee,  having  a  subsequent  judgment,  may 
tack  the  judgment  to  the  mortgagee;  but  a  prior  judgment-creditor 
getting  a  subsequent  mortgage,  cannot  do  so,  because  the  judgment  is 
not  a  specific  lien  upon  those  lands,  that  is,  he  does  not  go  on  the  secu- 
rity ;  he  has  not  trusted  to  the  credit  of  the  estate  (I).  A  judgment- 
creditor  therefore  does  not,  in  equity,  stand  on  the  same  footing  with 
a  purchaser  of  the  estate  itself.  In  a  case  (i)  where  there  was,  1st, 
an  act  of  bankruptcy  by  A  ;  2dly,  a  settlement  for  valuable  consider- 
ation by  him,  without  notice  to  the  parties  of  the  act  of  bankrupt- 
cy ;  and  3dly,  a  commission  against  him  ;  although  the  commission 
over-reached  the  settlement,  yet  the  persons  claiming  under  it  were 
held  to  be  entitled  to  the  benefit  of  an  outstanding  term  created  prior 
to  the  bankruptcy. 

These  cases  show  the  rules  of  equity  which  flow  from  the  anxiety 
of  the  Court  to  strengthen  the  title  and  protect  the  possession  of  pur- 
chasers ;  but  if  at  law  the  outstanding  term  is  to  be  presumed  to  be 
surrendered,  they  will  no  longer  aff"ord  any  protection  to  purchasers. 

12.  Some  stress,  in  favor  of  the  presumption,  has  been  laid  on  two 
circumstances  ;  the  one,  that  the  estate  has  been  quietly  enjoyed  ;  the 
other,  that  the  deeds  relating  to  the  term  are  in  the  hands  of  the  own- 
er of  the  estate.  The  first  circumstance,  I  have  already  endeavored  to 
prove,  is  against  the  presumption  of  a  surrender.  The  latter  can  never 
operate  in  favor  of  the  presumption,  unless  the  courts  of  law  deny  the 
power  of  a  man  to  keep  an  attendant  term  in  a  trustee  and  the  deeds 
in  his  own  possession.  In  no  case  does  the  trustee  of  the  term  keep 
the  deeds.  They  form  part  of  the  muniments  of  title,  and  are  kept 
as  such  by  the  owner  of  the  fee.  If  it  be  necessary  upon  a  sale  to 
covenant  for  their  production,  by  whom  but  the  owner  should  the 
covenant  be  entered  into  ?  and  the  covenant  should  of  course  be  enter- 
ed into  by  the  person  holding  the  deeds.  The  trustee  of  the  term, 
even  if  the  deeds  were  deposited  with  him,  could  not  be  compelled, 
and  would  not  be  advised,  to  covenant  for  the  production  of  them. 
Besides,  the  case  of  Doe  v.  Scott,  which  will  be  referred  to  presently, 
fully  answers  that  objection.  That  the  judgment-creditor  has  not  the 
possession  of  the  deeds,  and  therefore  the  surrender,  if  there  be  one,  is 

{z)   Burgh   V.   Francis,    1    P.    Wms.     ess  of  Marlborough, '2  P.  VV'nis.  491. 
279,  cited.  (i)  VVilker  v.  Bodington,  2  Vern.  599. 

(a)  Anon.  2  Yes.  663  ;  Brace  v.  Duch- 


(I)  See  now  1  &  2  Vict.  c.  110;  2  Vict.  c.  11,  supra,  p.  652. 
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not  likely  to  be  in  his  hands,  cannot  surely  be  a  ground  to  presiime 
that  there  actually  is  such  a  surrender.  If  the  judgment-creditor  has 
the  better  equity,  which  is  the  true  inquiry  in  these  cases,  he  may  file 
a  bill  against  the  purchaser,  who  would  be  compelled  to  answer,  whether 
there  was  a  surrender  or  not. 

13.  Suppose  that  the  assignment,  when  it  is  taken,  is  made,  not  by 
the  original  trustee,  who  is  dead,  but  by  his  son,  who  has  regularly 
taken  out  administration  to  him,  does  that  weaken  the  case  ?  Certain- 
ly the  administrator  could  not  know  that  his  father  had  not  surrender- 
ed the  term  in  his  life-time ;  but  he  wais  more  likely  to  know  the  fact 
than  any  other  person.  For  the  family  solicitor  would  of  course 
peruse  the  deed  on  his  behalf;  and  '^•if  a  surrender  had  been  made  of 
the  term,  which  probably  would  have  passed  through  his  office,  he 
would  not  have  suffered  the  son,  as  administrator,  to  execute  an  as- 
signment of  it.  Besides,  if  some  deed  is,  in  the  absence  of  all  evidence 
of  its  actual  execution,  to  be  presumed,  why  should  not  a  new  assign- 
ment to  attend  be  presumed,  if  that  were  necessary  to  support  the 
purchaser's  title,  rather  than  a  surrender,  which  would  operate  to 
defeat  it  ?     For  his  possession  was   consistent  with  the  term,  and  he 

'trusted  his  money  on  the  security  of  the  estate  itself,  which  the  judg- 
ment-creditor did  not. 

14.  Fifteen  years' ago,  it  was  very  much  the  practice  to  leave  terms 
already  assigned  to  attend  the  inheritance,  in  the  original  trustees,  and 
to  be  satisfied  with  a  general  declaration  of  trust  of  all  attendant 
terms.  It  never  occurred  to  the  highly  respectable  persons  by  whom 
that  practice  was  adopted,  that  a  surrender  of  the  terms  could  be  pre- 
sumed. It  were  difficult  to  contend  that  a  mere  general  declaration  is 
sufficient  to  keejj  the  term  alive,  if  without  it  the  presumption  of  its 
surrender  would  be  let  in.  The  trustee  of  the  term,  by  force  of  the 
original  trust,  becomes,  without  any  further  declaration,  a  trustee  for 
the  purchaser.  Now  if  the  trust  be  a  "trust  for  the  purchaser,  and  the 
latter  do  not  act  amounting  to  a  disclaimer  of  the  benefit  of  the  trust, 
how  can  it  vary  his  rights,  that  he  neglected  to  re-declare  that  which 
has  already  been  expressly  declared,  viz.  that  the  trustee  should  hold 
the  term  for  the  original  owner,  his  heirs  and  assigns,  and  to  attend 
the  inheritance  ? 

15.  Lord  Hardwicke,  in  Willoughby  v.  Willoughjay,  enters  very 
fully  into  this  doctrine.  He  admitted,  that  where  an  old  term  has  been 
assigned  upon  an  express  trust  to  attend  the  inheritance  as  settled  by 
such  a  deed,  and  the  conveyancer  is  satisfied  that  the  uses  of  the  in- 
heritance have  never  been  barred  till  the  new  purchase  or  settlement 
is  made,  he  may  very  safely  rely  iipon  it,  because  the  very  assignment 
carries  notice  of  the  old  uses.  Nay,  where  the  assignment  has  been 
generally  in  trust  to  attend  the  inheritance,  and  the  parties  approve  of 
the  old  trustees,  they  may  entirely  rely  upon  it,  especially  in  the  case 
of  a  purchase,  where  the  title-deeds  always  arc  or  ought  to  be  taken 
in ;  for  if  he  has  the  creation  and  the  assignment  of  the  term  in  his 
own  hands,  no  use  can  be  made  of  it  against  him  (c).  Lord  Hard- 
wicke thus  states  cases  in  which  terms  may  be  safely  left  in  the 
original  trustee ;  but  it  never  occurred  to  him  that  the  circumstance  of 

(c)  1  Term  Rep.  772. 
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SO  leaving  them  would  let  in  the  presumption  that  they  were  surrender- 
ed. 

16.  It  is  said  that  this  doctrine  withdraws  a  large  portion  of  the 
real  property  in  the  kindom  from  the  jurisdiction  of  the  courts  of 
common  law.  That,  however,  is  not  so ;  because  the  title  of  the 
termor  is  the  legal  one,  and  therefore  those  courts,  in  such  cases,  decide 
upon  the  legal  title,  which  alone  is  within  their  province.  The  term 
is  set  up,  not  in  bar  of  the  jurisdiction  over  the  property,  but  in  con- 
sequence of  the  rule  of  the  court  itself,  which  forbids  an  equitable 
tenant  to  recover  against  the  legal  title.  If  even  the  doctrine  had  the 
supposed  operation,  that  would  depend  upon  the  law  of  the  land,  and 
if  it  required  alteration  should  be  altered  by  the  Legislature.  But  the 
courts  of  law  have  been  so  anxious  to  support  attendant  terms,  that  it 
has  been  settled  ever  since  the  reign  of  Charles  2,  that  such  a  term 
shall  not  be  barred,  even  by  a  fine  levied  by  the  owner  of  the  fee, 
*against  the  intention  of  the  convisor ;  because  such  an  owner  of  the 
inheritance  must  be  taken  as  tenant  at  will  to  his  trustee,  and  then  his 
possession  is  the  possession  of  the  trustee  {d). 

17.  Mr.  Justice  Buller  observed,  in  Doe  v.  Pegge  (e),  that  so  long 
ago  as  the  time  of  Justice  Gundry,  when  an  outstanding  satisfied  term 
was  offered  as  a  bar  to  the  plaintiff's  recovery,  that  Judge  refused  to 
admit  it,  saying  that  there  was  no  use  in  taking  an  outstanding  term 
but  for  the  sake  of  the  conveyancer's  pocket ;  since  which  time,  Mr. 
Justice  Buller  added,  it  has  been  the  uniform  practice,  that  if  the 
plaintiff  be  entitled  to  the  beneficial  interest,  he  shall  recover  posses- 
sion. It  does  not  appear  in  what  case  Mr.  Justice  Gundry  made  this 
sweeping  observation.  It  is,  however,  not  law  at  this  day,  and  indeed 
never  was  to  the  extent  in  which  it  was  laid  down ;  and  Mr.  Justice 
Buller  lived  to  see  the  law  on  this  subject  restored,  and  his  own 
opinions  overruled  (f).  In  the  same  case  of  Doe  and  Pegge,  Lord 
Mansfield  observed,  that  trusts  are  a  mode  of  conveyance  peculiar  to 
this  country.  In  all  other  countries  the  person  entitled  has  the  right 
and  possession  to  himself ;  but  in  England  estates  are  vested  in 
trustees,  on  whose  death  it  becomes  difficult  to  find  out  their  represen- 
tatives, and  the  owner  cannot  get  a  complete  title.  If  it  were  necessary 
to  take  assignments  of  satisfied  terms,  terrible  inconveniences  would 
ensue,  from  the  representatives  of  the  trustees  not  being  to  be  found. 
Sir  Edward  Northey's  clerk  was  trustee  of  near  half  of  the  great 
estates  in  the  kingdom.  On  his  death  it  was  not  known  who  w'as  his 
heir  or  relative.  So  that,  where  a  trust- term  is  a  mere  matter  of  form, 
and  the  deeds  mere  muniments  of  another's  estate,  it  shall  not  be  set 
up  against  the  real  owner.  It  must  excite  surprise,  that  Lord  Mans- 
field should  have  imagined  that  any  rule,  whose  tendency  it  was  to 
subvert  Avhat  was  peculiar  to  this  country,  could  long  subsist  while  the 
peculiarity  itself  was  allowed  to  exist.  As  well  might  you  admit  the 
rule  which  excludes  the  half  blood,  and  yet,  in  the  face  of  contrary 
evidence,  presume  that   a  brother  of  the  half  blood   proceeded  from 

(d)  1  Ventr.  82  ;  2  Veutr.  329  ;   1  Sid.         (/)  See  Doe  v.   Staple,  2  Term  Eep. 
460.  684. 

(e)  1  Term  Rep.  760,  n. 
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the  same  couple  of  ancestors  as  the  person  last  seised  (I).  ^  Is  the 
whole  system  of  trusts  to  be  subverted  because  sometimes  an  obscure 
trustee  dies  without  relations  ?  Or  is  the  legal  estate  to  subsist,  or 
not,  according  to  the  expense  which  a  re-conveyance  may  occasion  in 
any  given  case  ?  This  doctrine  never  could  stand  the  test  of  an  ac- 
curate investigation,  and  has  long  since  been  overruled.  They  who 
have  best  understood  the  doctrines  of  equity,  have  powerfully  depreca- 
ted their  adoption  by  courts  of  law. 

18.  In  Goodtitle  v.  Morgan  (g-),  a  mortgage  for  nine  hundred  and 
ninety-nine  years  was  made  in  1761,  by  Jones,  the  owner  of  the  fee. 
In  1767,  Jones  made  a  mortgage  in  fee  to  Morgan  ;  and  in  July  1769 
he  made  a  mortgage  in  fee  to  another  person.  In  1768,  the  nine 
hundred  and  ninety-nine  years  term  was  assigned  to  a  trustee  for  Jones, 
and  to  attend  the  inheritance.  The  first  mortgage  in  fee  was  before 
that  assignment,  and  the  last  after  it.  In  December  1769,  he  made  a 
mortgage  in  fee  to  Sprigg,  and  the  *'term  of  nine  hundred  and  ninety- 
nine  years  was  assigned  to  a  trustee  for  Sprigg,  and  he  was  allowed  to 
recover  in  ejectment,  on  the  demise  of  his  trustee,  against  the  two 
prior  mortgagees  in  fee  ;  although  it  was  speciously  argued,  that  if, 
previous  to  the  conveyance  in  1769  to  Sprigg,  the  defendants  had 
brought  ejectments  upon  their  mortgages,  neither  Jones  nor  his  trustee 
could  have  set  up  his  term  as  a  bar  to  their  ejectment;  and  that,  if 
Jones  himself  could  not  set  up  the  term,  it  seemed  to  be  absurd  to  say 
that  those  who  claim  vmder  him  could,  for  they  could  not  claim  a 
greater  estate  than  he  had.  But  this  argument  did  not  prevail,  al- 
though Mr.  Justice  Buller  did  not  put  the  decision  on  the  right 
grounds.  The  case  is  an  authority  for  my  position.  It  decides  clear- 
ly that  a  surrender  of  the  term  cannot  be  presumed  on  the  ground  that 
the  first  mortgagee  did  not  take  an  assignment  or  a  declaration  of  trust 
of  it.  A  second  mortgagee,  therefore,  procuring  an  assignment  of  the 
term,  must  prevail  at  law,  and  also  in  equity,  unless  he  had  notice  at 
the  time  he  advanced  his  money  of  the  first  mortgage. 

19.  In  Doe  v.  Staple  {h).  Lord  Kenyon,  C.  J.,  said,  that  he  extremely 
approved  of  what  was  said  by  Lord  Mansfield  in  the  case  of  Lade  v. 
Holford,  that  he  would  not  suffer  a  plaintiff  in  ejectment  to  be  non- 
suited by  a  term  standing  out  in  his  own  trustee,  or  a  satisfied  term  set 
up  by  a  mortgagor  against  a  mortgagee,  but  would  direct  a  jury  to 
presume  a  surrender.  He  added,  "  I  much  approve  of  that ;  and 
where  a  surrender  is  presumed,  there  is  an  end  of  the  legal  title  crea- 
ted by  the  term," 

20.  In  Doe  ?'.  Sebourn  (z),  the  same  learned  Judge  said,  that  in  all 
cases  lohere  trustees  ought  to  convey  to  the  beneficial  owner,  he  would 
leave  it  to  the  jury  to  presume,  where  such  a  presumption  might  reason- 
ably be  made,  that  they  had  conveyed  accordingly,  in  order  to  prevent 
a  just  title  from  being  defeated  by  a  mere  matter  of  form  [k). 

21.  Now  these  rules,  it   will  be   observed,  are  not  in   favor  of  pre- 

(/7)  1  Term  Rep.  755.  (A)  And    see  Goodtitle    v.  Jones,  7 

(A)  2  Term  Rep.  696.  Term  Rep.  47  ;  Roe  v.   Reade,  8    Term 

(i)  7  Term  Rep,  2.  Rep.  118. 


(I)  This  argument,  in  this  and  other  passages,  speaks  of  the  law  as  it  was. — 
The  reader  is  aware  that  the  half  blood  is  not  now  excluded,  and  that  fines  are 
abolished;  see  ch.  11,  s.  2,  4,  and  p.  533,  570. 

f*I137] 


636  OF    PRESUMING    A    SURRENDER  [^PP- 

Burning  a  surrender  of  a  term  expressly  assigned  to  attend  the  inheri- 
tance against  a  purchaser.  The  doctrine  that  a  mortagor  shall  not  set 
up  an  attendant  term  against  a  mortgagee  does  not  Avarrant  the  pre- 
sumption of  a  surrender  in  this  case.  In  the  former  case,  there  are 
only  the  rights  of  the  mortgagor  and  mortgagee  still  in  question,  and 
the  presumption  is  made  in  favor  of  the  mortgagee.  The  claim  of  a 
third  person  does  not  intervene.  But  does  it  follow  that  a  surrender 
should  be  presumed,  not  as  between  the  mortgagor  and  mortgagee, 
but  as  between  two  innocent  mortgagees,  both  claiming  imder  the 
same  mortgagor,  where  one,  after  the  execution  of  both  of  the  mort- 
gages, has  obtained  an  assignment  of  the  term  ?  "Why  is  he  to  be 
deprived  of  the  benefit  of  his  diligence  ?  Why  is  this  plank  in  the 
shipwreck  to  be  taken  from  him  ?  The  doctrine  can  with  much  less 
propriety  be  applied  where  the  person  who  has  obtained  an  assignment 
of  the  term  is  an  actual  purchaser  of  the  estate,  whilst  the  person 
whom  he  seeks  to  exclude  by  the  term  is  a  mere  judgment-creditor, 
having  only  a  general  lien  over  all  the  seller's  property,  and  who  per- 
haps sviifered  the  judgment  to  remain  dormant  many  years.  The  ob- 
jection is  not,  that  a  surrender  cannot  be  presumed  against  an  owner 
of  the  inheritance,  but  that  the  presumjition  ought  not  to  be  made 
against  a  purchaser  of  the  inheritance,  where  the  contest  is  between 
him  and  incumbrancers  claiming  under  the  seller,  but  of  whose  claims 
he  had  not  notice.  Even  the  case  of  Goodtitle  v.  Morgan,  in  *the  de- 
cision of  which  Mr.  Justice  Buller  concurred,  proves  that  the  mere 
circumstance  of  executing  mortgages  without  assigning  the  term,  does 
not  let  in  the  presumption  of  a  surrender  against  a  subsequent  mort- 
gagee who  takes  an  assignment  of  the  term.  Upon  principle,  it  seems 
impossible  to  contend  that  the  circumstance  of  the  last  mortgagee  not 
procuring  the  assignment  at  the  very  moment  he  advances  the  money 
can  let  in  the  presumption  of  a  surrender. 

22.  The  rule,  that  where  trustees  ought  to  convey  to  the  beneficial 
owner  a  jury  may  presume  such  a  conveyance,  in  order  to  prevent  a 
just  title  from  being  defeated  by  a  mere  matter  of  form,  is  not  denied 
to  be  a  wise  one  ;  but  it  does  not  apply  to  the  case  under  discussion  ; 
for  in  this  case  the  trustees  ought  not  to  surrender  the  term  ;  to  do  so 
would  be  to  commit  a  breach  of  trust ;  and  the  presumption,  if  it  is 
made,  has  not  the  merit  of  preventing  a  just  title  from  being  defeated 
by  a  mere  matter  of  form,  but  lets  in  one  title  to  the  destruction  of 
another,  where  the  equities  are  at  least  equal ;  for  if  the  subsequent 
purchaser  has  not  equal  equity  with  the  prior  incumbrancer,  equity 
itself  will  deprive  him  of  the  protection  of  the  legal  term,  although 
beyond  dispute  an  existing  one. 

23.  The  case  of  Keene  v,  Deardon  (Z)  proves,  that  possession,  where 
it  is  consistent  with  the  title  of  a  trustee,  cannot  be  deemed  adverse  to 
it ;  and  that  no  presumption  of  a  surrender  can  be  made  contrary  to  an 
express  trust.  This  proves  both  the  propositions  in  the  case  under 
discussion.  Possession  is  certainly  evidence  of  title,  but  it  is  not  evi- 
dence of  the  quality  of  the  title.  It  does  not  prove  whether  you  are 
seised  in  fee,  or  have  a  mere  chattel  interest ;  nor  does  it  prove  wheth- 
er your  title  is  legal  or  equitable.  And  therefore  possession  may  always 
be   shown  to  be   consistent   with  the  title  of  a  trustee  of  an  attendant 
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term.  After  an  express  trust  to  attend  the  inheritance,  a  surrender  of 
the  term  should  never  be  presumed  where  the  rights  of  the  cestsui  que 
trust  are  not  invaded  by  the  trustee,  and  the  cestui  que  trust  has  done 
no  act  to  disavow  his  right  to  the  trust  of  the  term. 

24.  The  case  of  Doe  v.  Scott  (m)  is  a  strong  authority  against  the 
doctrine  of  presumption.  In  1727,  Lord  Oxford  executed  a  mortgage 
for  a  term  of  one  thousand  years.  In  1751,  Lord  Oxford  executed  a 
marriage  settlement,  wherein  it  was  stated,  that  27,000Z.,  part  of  the 
lady's  fortune,  was  to  be  applied  to  the  discharge  of  the  mortgage. 
Since  that  time  no  mention  was  made  of  it,  nor  was  there  any  other 
evidence  of  its  existence,  till,  in  a  mortgage-deed  of  the  3d  of  Dec- 
ember 1802,  this  term,  together  with  another  outstanding  term  of  1709, 
was  assigned  to  secure  the  mortgage-money.  It  was  insisted  that  a 
surrender  of  the  term  ought  to  be  presumed,  on  two  grounds  :  1st,  the 
recital  in  the  deed  of  1751,  that  there  was  an  adequate  sum  to  be  ap- 
plied in  discharge  of  the  mortgage,  and  no  evidence  of  the  term  hav- 
ing been  acted  upon  or  recognised  from  that  period  until  1802,  when 
it  was  assigned  as  an  outstanding  term ;  and,  2dly,  the  possession  of 
the  deed  itself  by  Lord  Oxford,  the  owner  of  the  inheritance,  which 
could  not  have  happened  unless  the  mortgage  had  been  paid  off.  The 
learned  Judge  who  tried  the  cause  held,  that  although  no  notice  had 
been  taken  of  the  term  from  1751  till  1802,  yet  the  owner  of  the  in- 
heritance having  theii  joined  with  the  representatives  of  the  termors  in 
executing  a  deed,  in  which  it  was  recited  that  the  term  had  not  been 
surrendered,  he  thought  that  a  surrender  *could  not  J)e  presumed.  The 
Court  of  King's  Bench  were  of  the  same  opinion.  Lord  Ellenborough, 
C.  J.  said,  that  there  was  no  purpose  of  justice  to  be  answered  by  pre- 
suming a  surrender  in  this  case  ;  nor  was  it  for  the  interest  of  the 
owner  of  the  inheritance  to  have  it  assigned  to  a  trustee  to  attend  the 
inheritance. 

25.  Now  this  case  went  much  farther _  than  it  is  necessary  to  push 
the  doctrine  in  the  case  under  discussion.  In  1751,  a  sum  was  appro- 
priated to  discharge  the  incumbrance  ;  and  as  the  deeds  Avere  in  Lord 
Oxford's  possession,  the  mortgage  must  have  been  paid  off.  The  term 
had  not  been  assigned  to  attend  the  inheritance,  and,  therefore,  for 
fifty-one  years,  the  period  between  1751  and  1802,  the  term  was  an 
incmiibrance,  &nd  not  a.  benefit;  and  yet  the  assignment  of  1802  was 
held  to  be  evidence  against  a  surrender.  Why  was  it  stronger  evi- 
dence than  the  assignment  of  the  term  in  trust  for  the  purchaser  in  our 
case  ?  Here,  too,  the  term  had  been  assigned  to  attend  the  inheritance, 
and  therefore  the  possession  was  consistent  with  the  express  trust  of 
the  term ;  whereas  in  Lord  Oxford's  case  the  freeholder's  possession 
Avas  only  consistent  with  the  legal  title  in  the  mortgagee,  under  the 
equitable  rule,  that  the  mortgagee,  when  paid  off,  became  a  trustee  for 
the  owner  of  the  inheritance.  It  is  said,  however,  that  there  it  was  for 
the  benefit  of  the  owner  that  the  term  should  be  kept  on  foot.  What 
circumstance  in  the  supposed  case  required  that  the  term  should  be  pre- 
sumed to  be  surrendered  ?  Was  not  the  purchaser  the  owner  of  the 
estate  ?  And  was  it  not  for  his  benefit  that  the  term  should  be  deemed 
a  subsisting  interest  ? 

26.  Lord  Eldon's  opinion  does  not  accord  with  the   doctrine  of  pre- 

(m)  11  East,  478. 

f*ll39] 


638  OF  PRESUMING  A  SURRENDER  [^PP' 

suming  surrenders  of  attendant  terms.  In  Evans  v.  Bicknell  (//  , 
Avhich  was  decided  in  1801,  that  learned  Judge  observed,  that  it  seem- 
ed to  him  rather  surprising,  if  he  might  presume  to  say  so,  that  Lord 
Mansfield,  who  concurred  with  Mr.  Justice  Buller  in  a  great  many  of 
these  equitable  principles  in  a  court  of  law,  should  not  have  attended 
to  these  distinctions,  which  perhaps  will  be  found  in  the  very 
principles  upon  which  the  Court  of  Chancery  exists.  Titles  to 
property  may  possibly  be  found  to  be  very  considerably  shaken 
by  the  doctrine  of  the  Court  of  King's  Bench  as  to  satisfied  terms. — 
The  law  as  to  that  here  is,  that  a  second  mortgagee  having  no  notice 
of  the  first  mortgage,  if  he  can  get  in  a  satisfied  term,  would  do  that 
which  is  the  true  ground  of  the  decision,  though  it  is  not  put  upon  that 
by  Mr.  Justice  BuIIer  ;  he  would,  as  in  conscience  he  might,  get  the 
legal  estate,  and  by  virtue  of  that  protect  his  estate  against  the  first 
mortgagee,  having  got  a  prior  title,  the  conscience  being  equal  between 
the  parties.  When  once  it  is  said  at  law  that  a  satisfied  term 
should  not  be  set  up  in  ejectment,  the  whole  secu.rity  of  that  title  is 
destroyed  ;  and  therefore,  even  with  the  modern  correction  that  doc- 
trine has  received  in  the  late  cases,  which  is,  that  you  may  set  up  the 
term,  though  satisfied,  and  put  it  as  a  question  to  the  jury,  whether 
an  assignment  is  to  be  presumed,  it  seemed  to  him  very  dangerous  be- 
tween purchasers  ;  and  the  leaning  of  the  Court  ought  to  be  that  it 
was  not  assigned  :  and  he  fully  concurred  with  Lord  Kenyon,  that  it  is 
not  fit  for  a  Judge  to  tell  a  jury  they  are  to  presume  a  term  assigned 
because  it  is  satisfied  ;  hut  there  ought  to  he  some  dealing  upon  it,  or 
you  take  from  a  purchaser  the  effects  of  his  diligence  in  having  got  in 
the  legal  estate,  to  the  benefit  of  which  he  is  entitled.  Then  suppose 
the  law  takes  upon  itself  ^'to  decide  the  question  between  purchasers 
upon  this  subject,  can  it  decide  upon  the  same  rules  as  courts  of  equity, 
as  upon  the  question  of  notice  :  It  will  be  said  upon  this  doctrine  a 
court  of  equity  does  inquire  into  this  ;  and  it  is  a  rule  of  property  in 
equity,  and  therefore  ought  to  be  a  rule  of  property  at  law.  But  hoAV 
has  it  become  a  rule  of  property  in  equity  ?  In  equity,  the  first  mort- 
gagee may  ask  the  second  whether  he  had  notice.  If  that  defendant 
positively  denies  notice,  and  one  witness  only  is  produced  to  the  fact 
of  notice,  if  the  denial  is  as  positive  as  the  assertion,  and  there  is  noth- 
ing more  in  the  case,  a  court  of  equity  will  not  take  the  benefit  of  the 
term  from  the  second  mortgagee,  placing  as  much  reliance  on  the  con- 
sciecce  of  the  defendant  as  on  the  testimony  of  a  single  Avitness,  with- 
out some  circumstances  attaching  a  superior  degree  of  credit  to  the  lat- 
ter. It  is  impossible,  therefore,  that  the  rule  of  property  can  be  said 
to  be  the  same  as  at  law ;  and  if  it  stands  upon  difi"erent  principles,  in 
fact  it  is  perfectly  diff"erent. 

27.  In  Maundrell  v.  Maundrell  (o),  which  was  decided  in  1804,  the 
question  arose,  whether  a  purchaser  could  protect  himself  against  dow- 
er by  a  prior  term  of  years,  unless  it  was  actually  assigned  to  a  trustee 
for  him  ;  and  the  lord  Chancellor  ultimately  decided  that  he  could  not ; 
because  such  had  been  considered  the  general  rule  ;  but  upon  princi- 
ple, he  thought  that  the  purchaser  would,  as  in  other  cases,  be  entitled 
to  the  benefit  of  the  term  without  an  actual  assignment.  He  said  that 
he  doubted  whether  it  was  possible  vipon  principle,  to  say  the  assign- 
ment of  a  term  that  has  been  once  assigned  to  attend  the   inheritance, 
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is  necessary  from  time  to  time  whenever  that  inheritance  is  ixfade  the 
subject  of  purchase  {p). 

28.  The  opinion  of  Lord  Eldon  therefore  is,  that  an  assignment  of 
the  term  is  not  necessary  upon  every  new  purchase  ;  and  this  is  a  pow- 
erful authority  against  the  presumption  of  a  surrender,  on  the  mere 
ground  that  the  term  has  been  left  undisturbed.  Maundrell  v.  Maun- 
drell  is  not  an  authority  requiring  an  assignment  in  every  case  upon 
every  new  purchase  ;  but  whilst  it  establishes  the  necessity  of  an  ac- 
tual assignment,  in  order  to  bar  dower,  is  a  grave  authority  for  the 
continued  existence  of  the  term  in  other  cases,  although  it  is  left  in 
the  name  of  the  original  trustee  (I). 

29.  In  the  late  case  of  Doe  on  the  demise  of  Burdett  v.  Wright,  B. 
R.  T.  T.  1819,  a  term  assigned  in  1735,  to  raise  an  annuity,  and  sub- 
ject thereto  to  attend  the  inheritance,  was  presumed  to  be  surrendered. 
No  act  had  been  done  to  acknowledge  the  term,  except  that,  ujjon  a 
sale  in  1801  of  a  small  part  of  the  estate,  for  redeeming  the  land-tax, 
the  owner  had  covenanted  to  produce  to  the  purchaser  the  deeds  crea- 
ting and  assigning  the  term.  There  however,  the  ejectment  was  by  a 
person  claiming  as  heir,  against  a  person  who  claimed  also  as  heir  [q). 

30.  But  in  the  cases  of  Doe  v.  Hilder,  and  Doe  v.  Stace,  B.  R.  (r), 
Avhich  were  decided  afterwards  in  the  same  term,  it  appeared  that  the 
ejectment  was  brought  by  a  judgment-creditor,  who  had  issued  an 
elegit  against  Richard  Newman.  In  1762  a  regular  mortgage  term  of 
one  thousand  years  was  created  by  Francis  Hare  Naylor,  the  owner  of 
the  fee,  and  several  other  charges  were  made  previously  to  and  in  the 
year  1770.  In  1771,  Naylor  devised  the  estate  to  trustees,  to  sell.  In 
1779,  they  sold  and  conveyed  to  John  Newman  in  fee,  and  the  one 
thousand  years  term  was,  in  consideration  of  the  payment  of  the  mort- 
gage-money, assigned  by  a  separate  deed  (7th  October  1779)  to  a  Mr. 
Denman,  his  executors,  administrators  and  assigns,  "  in  trust  for  the 
said  John  Newman,  his  heirs  and  assigns,  and  to  be  assigned,  con- 
veyed, and  disposed  of,  as  he  or  they  should  direct  and  appoint.  And 
in  the  meantime,  and  until  such  appointment  to  attend  and  wait  upon 
the  freehold  and  inheritance  of  the  same  premises,"  to  protect  the  same 
against  mesne  incumbrances.  In  October  1790,  John  Newman  died 
intestate  leaving  Richard  his  brother  and  heir.  In  November  1797, 
Richard  died,  leaving  Richard,  his  son,  his  heir,  then  a  minor.  On 
23d  August  1808,  the  last-named  Richard  gave  a  warrant  of  attorney 
to  the  lessor  of  the  plaintiff  to  enter  up  judgment  for  4,000Z.,  which 
was  immediately  done.  In  1810,  Mr.  Denman,  the  trustee  of  the  term, 
died  intestate,  leaving  John  Denman,  his  son  and  next  of  kin.  In  Oc- 
tober 1814,  Richard  Newman,  on  his  marriage,  settled  the  estate  to 
the  use  of  himself  for  life,  with  remainder  over  in  strict  settlement. — 
In  June  1816,  he  sold  and  conveyed  his  life-estate  to  his  mother,  and 
she  devised  the  estate  to  the  persons  under  whom  the  defendant  claimed 
as  tenant.  In  1817,  the  lessor  of  the  plaintiff  issued  an  elegit,  with- 
out having  revived  the  judgment,  and  had  an  inquisition  taken  thereon, 
which  was  set  aside  for  irregularity.     In   1818,  he   revived  the  judg- 

{'p)  10  Ves.  jun.  259  ;  and  seep.  269.         {,■)  MS. ;  S.  C.  2  Barn.  &  Aid.  782. 
(7)  MS. ;  S.  C.  2  Bam.  &  Aid.  710. 


(I)  This  also  applies  to  the  old  law.     Now  a  wife's  right  to  dower  is  in  her  hus- 
band's power. 
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ment  by  scire  facias,  and  issued  an  elegit;  and  on  13th  March' 
1818  an  inquisition  was  taken  thereon,  and  then  the  ejectment 
was  brought.  On  17th  March  1819  (after  the  commencement  of  the 
ejectment),  John  Denman,  as  the  son  and  next  of  kin  of  Mr.  Denman, 
took  out  letters  of  administration  to  him,  and  by  a  deed,  dated  the  19th 
of  the  same  month,  he,  by  the  direction  of  the  devisees  of  the  purchaser, 
in  the  usual  and  regular  way,  assigned  the  term  to  John  Newman,  a 
trustee  for  them,  and  to  attend  the  inheritance.  The  deed  creating 
the  term  icas  produced  by  the  purchaser  of  the  largest  part  in  val- 
ue of  the  estate  comprised  in  it.  The  deed  assigning,  the  term  to 
attend  on  the  purchase  hy  Mr.  Newman,  in  1779,  and  the  last  deed 
of  assignment  were  produced  hy  the  defendants.  The  learned  Judge 
thought  that  the  question  as  to  a  surrender  ought  to  go  to  a  ju- 
ry. He  told  them,  that  it  seemed  to  him  that  as  a  trustee  was  ap- 
pointed forty  years  ago,  and  had  never  done  any  act,  but  that  the  party 
who  was  beneficially  interested  had  always  acted  on  the  property,  he 
(the  learned  Judge)  could  not  consider  an  administration  taken  out 
but  a  week  before  the  assignment  as  at  all  effective  ;  that  he  consid- 
ered to  be  done  merely  for  the  purpose  of  setting  up  this  old  term  to 
defeat  the  plaintiff ;  and  under  such  circumstances  he  should  leave  it 
to  them  to  presume  it  had  been  surrendered,  which  according  to  the 
learned  Judge's  report  the  jury  expressly  said  they  did.  The  Court  of 
King's  Bench,  after  hearing  the  case  argued  at  considerable  length, 
and  taking  time  to  consider,  confirmed  the  learned  Judge's  direction. 

31.  Lord  Chief  Justice   Abbot  delivered  the    following  judgment, 
according  to  the  short-hand  writer's  note  : 

"This  was  an  action  of  ejectment  tried  before  my  brother  Park  at 
the  last  assizes  for  the  county  of  Sussex.  The  title  of  the  lessor  of 
the  plaintiff"  Avas  upon  a  judgment  recovered  in  the  year  1808,  against 
Richard  Newman,  for  8,000/.  and  a  writ  of  elegit  and  inquisition  there- 
upon in  the  year  1818,  finding  Richard  Newman  seised  in  fee  of  the 
premises  in  question.  It  was  "^''further  proved,  that  the  defendant 
occupied  the  land  as  a  tenant,  and  had  declared  that  he  considered  it 
to  belong  to  Richard  Newman,  and  had  delivered  to  him  a  notice  of  a 
judgment  received  in  June  1818,  from  the  lessor  of  the  plaintiff".  On 
the  .part  of  the  defendant  it  was  proved,  that  on  the  23d  of  June  1762, 
Francis  Hare  Naylor  had  conveyed  the  premises  in  question,  inter  alia, 
to  Thomas  Carter,  for  a  term  of  one  thousand  years,  by  way  of  mort- 
gage, for  securing  the  sum  of  6,000/.  :  That  in  the  year  1779,  the 
mortgage  was  paid  off",  and  deeds  were  then  executed,  whereby,  in 
eff'ect,  the  term  was  assigned  to  William  Denman,  in  trust  for  John 
Newman,  a  purchaser  of  the  premises,  and  to  attend  the  inheritance  : 
That  in  the  month  of  October  1814,  the  said  Richard  Newman,  to 
whom  the  premises  had  descended  from  the  purchaser  John  Newman, 
made  a  settlement  upon  his  intended  marriage,  whereby  he  conveyed 
the  premises  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life, 
with  a  remainder  to  his  intended  wife  for  life,  remainder  to  the  issue  of 
the  marriage,  and  reversion  to  himself  in  fee  :  That  in  the  year  1816, 
the  said  Richard  Newman  conveyed  his  life-estate  to  Sarah  Newman, 
the  mother  of  Richard,  as  a  security  for  1,162/.  which  appears  to  have 
been  money  then  due  from  him  to  her  :  That  Mrs.  Newman,  the  mother, 
died  in  the  year  1817,  having  previously  devised  her  interest  to  some 
other  relations  :  That  William   Denman,   to  whom  the  term  had  been 
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assigned,  in  trust  to  attend  the  inheritance  as  aforesaid,  dfed  about 
four  years  ago  ;  and  on  the  19th  of  March  last,  his  son  took  out  ad- 
ministration to  him,  and  executed  a  deed,  purporting  to  be  an  assign- 
ment of  the  term,  to  a  person  therein  named,  in  trust  for  the  devisees 
of  Mrs.  Newman,  the  mother.  Upon  this  evidence,  two  questions  were 
made  at  the  trial :  first,  whether  the  term  might  be  presumed  to  have 
been  surrendered  and  merged  in  the  inheritance  ;  and  if  it  might  not, 
then,  whether  it  was  a  trust  within  the  tenth  section  of  the  statute  of 
frauds,  so  as  not  to  stand  in  the  way  of  the  execution  on  the  judgment. 
The  learned  Judge  thought  this  a  case  in  which  a  jury  might  presume 
a  surrender  of  the  term  ;  and  the  matter  being  left  to  them,  they  found 
that  the  term  had  been  surrendered.  A  motion  was  afterwards  made 
for  a  nonsuit,  according  to  leave  given  by  the  learned  Judge.  A  rule 
to  show  cause  was  granted  ;  and  the  matter  was  argued  before  us  very 
fully  and  ably.  The  same  two  points  were  made  ;  and  with  respect  to 
the  statute  of  frauds  a  further  point  also,  it  being  contended,  first,  that 
the  trust  of  a  term  of  years  is  not  within  the  tenth  section  of  the 
statute ;  and,  secondly,  if  it  be,  yet  in  this  particular  case,  the  statute 
would  not  help  the  plaintifi",  because  the  termor  must  be  considered  as 
a  trustee,  not  for  the  debtor,  but  for  the  devisees  of  Mrs.  Newman,  at 
the  time  of  issuing  the  execution.  Upon  these  points,  however,  it  is 
not  necessary  for  us  to  pronounce  any  judgment ;  because  we  are  of 
opinion,  that  in  this  case  the  surrender  of  the  term  might  lawfully  and 
reasonably  be  presumed.  It  is  obvious  that  if  such  a  surrender  had 
been  made,  it  would  not  probably  be  in  the  power  of  the  plaintiff  to 
produce  it,  he  being  a  stranger  to  the  particulars  of  the  title  which  his 
debtor  had  in  the  land.  The  principal  ground  of  objection  to  the  pre- 
sumption was,  that  such  a  presumption  had  in  no  instance  hitherto 
been  made  against  the  owner  of  the  inheritance,  the  former  instances 
being  (as  it  was  said)  all  cases  of  pres'umption  in  favor  of  such  owner. 
But  this  proposition  appears  to  be  too  extensively  laid  down.  One  of 
the  instances  in  which  it  has  been  said  that  a  surrender  shall  be  pre- 
sumed, is  the  case  of  a  mortgagor  setting  up  a  term  against  his  own 
mortgagee  ;  and  this  is  said  generally,  -'"and  without  distinction,  be- 
tween a  mortgagee  in  fee  or  for  years.  But  if  such  a  term  be  set  up 
against  a  mortgagee  for  years,  and  a  surrender  presumed,  the  presump- 
tion is  made  against,  and  not  in  favor  of,  the  owner  of  the  inheritance. 
It  is  made  against  his  interest  at  the  time  of  the  trial,  but  in  favor  of 
his  honesty  at  the  time  of  the  mortgage  ;  for  if  the  term  existed  at 
the  time  of  the  mortgage,  he  ought  in  honesty  to  have  secured  the 
benefit  of  it  to  the  mortgagee  at  that  time,  and  not  to  have  reserved  it 
in  his  own  power  as  an  instrument  to  defeat  his  mortgage  ;  and  upon 
the  same  principle  on  which  a  surrender  is  presumed  in  the  case  of 
mortgagor  and  mortgagee,  we  think  it  may  reasonably  be  presumed  in 
the  present  case  ;  though  the  principle  is  applicable  not  to  the  judg- 
ment-creditor but  to  other  persons.  One  of  the  general  grounds  of  a 
presumption  is  the  existence  of  a  state  of  things  which  may  most 
reasonably  be  accounted  for  by  supposing  the  matter  presumed.  Thus, 
the  long  enjoyment  of  a  right  of  way  by  A,  to  his  house  or  close,  over 
the  land  of  B,  which  is  a  prejudice  to  the  land,  may  most  reasonably 
be  accounted  for  by  supposing  a  grant  of  such  right  by  the  owner  of 
the  land ;  and  if  such  a  right  appear  to  have  existed  in  ancient  times, 
a  long  forbearance  to  exercise  it,  which  must  be  inconvenient  and  pre- 
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judicial  to  the  owner  of  the  house  or  close,  may  most  reasonably  be 
accounted  for  by  supposing  a  release  of  the  right.  In  the  first  class  of 
cases,  therefore,  a  grant  of  the  right,  and  in  the  latter,  a  release  of  it, 
is  presumed.  Where  a  term  of  years  becomes  attendant  ixpon  the  re- 
version and  inheritance,  either  by  operation  of  law,  or  by  special 
declaration,  upon  the  extinction  of  the  objects  for  which  it  was  created, 
the  enjoyment  of  the  land  by  the  owner  of  the  reversion,  thus  become 
the  cestui  que  trust  of  the  term,  may  be  accounted  for  by  the  union  of 
the  two  characters  of  cestui  que  trust  and  inheritor,  and  without  sup- 
posing any  surrender  of  the  term ;  and  therefore,  in  general,  such  en- 
joyment, though  it  may  be  of  very  long  continuance,  may  possibly 
furnish  no  ground  to  presume  a  surrender  of  the  term.  But  where 
acts  are  done  or  omitted  by  the  owner  of  the  inheritance,  and  persons 
dealing  with  him  as  to  the  land,  which  ought  not  reasonably  to  be 
done  or  omitted,  if  the  term  existed  in  the  hands  of  a  trustee,  and  if 
there  do  not  appear  to  be  any  thing  that  should  prevent  a  surrender 
from  having  been  made ;  in  such  cases  the  things  done  or  omitted  may 
most  reasonably  be  accounted  for  by  supposing  a  surrender  of  the  term, 
and  therefore  a  surrender  may  be  presumed.  We  think  there  are  svich 
things  in  the  present  case.  In  the  year  1814,  Richard  Newman,  the 
debtor,  and  then  owner  of  the  inheritance,  made  a  settlement  upon  his 
intended  marriage,  which  took  place  immediately.  Upon  such  an 
occasion,  the  title  and  title-deeds  of  the  husband  would  probably  be 
looked  into  by  professional  men  on  the  part  of  the  husband,  at  least, 
if  not  on  the  part  of  the  wife  also  ;  and  notwithstanding  the  assertion 
of  one  of  the  learned  gentlemen  who  argued  this  case  on  the  part  of 
the  defendant,  and  by  whom  we  were  informed  that  it  is  not  usual  on 
such  occasions  to  take  any  notice  of  an  outstanding  satisfied  term,  we 
cannot  forbear  thinking  that  such  a  term  always  ought  to  be,  and 
frequently  is,  in  some  way  noticed,  either  by  the  deed  of  settlement, 
or  by  some  separate  instrument :  because,  if  not  noticed,  and  the 
termor  not  called  upon  to  assign  the  term  to  the  uses  of  the  settlement, 
nor  any  declaration  of  trust  made  of  it  to  those  uses,  it  may  after- 
wards be  made  an  instrument  of  defeating  the  settlement.  The  title- 
deeds  usually  remain  with  the  husband,  and  if  he  be  driven  by  necessity 
to  borrow  money,  he  may  meet  with  a  """lender  who  has  no  notice  of 
the  settlement,  and  by  handing  over  his  deeds,  and  obtaining  an  as- 
signment of  the  term  to  him  and  other  conveyances,  give  to  him  a 
title  that  must  prevail  both  at  law  and  in  courts  of  equity  against  the 
settlement.  The  supposed  practice  of  taking  no  notice  of  outstanding 
terms,  on  such  an  occasion,  appears  to  have  been  insisted  upon  before 
Lord  Hardwicke,  in  the  case  of  Willoughby  v.  Willoughby,  as  applied 
to  marriage  settlements  and  piu'chases.  But  that  very  learned  Judge, 
in  giving  his  judgment  in  that  case,  says  he  had  inquired  of  a  very 
learned  and  eminent  conveyancer,  and  could  not  find  that  there  had 
been  any  such  general  rule ;  and  he  afterwards  proceeds  to  say, 
"  Where  the  assignment  has  been  generally  in  trust  to  attend  the  in- 
heritance, and  the  parties  approve  of  the  old  trustees,  they  may  safely 
rely  upon  it,  especially  in  the  case  of  a  purchase  or  mortgage,  where 
the  title-deeds  always  are,  or  ought  to  be,  taken  in ;  for  if  he  has  the 
creation  and  assignment  of  the  term  in  his  own  hands,  no  use  can  be 
made  of  it  against  him."  Such  instances  as  these  may  account  for 
the  practice  in  many  cases,  but  cannot  constitute  a  general  rule.     If  in 

[*1144] 


No.    XXVI.]  OF    A    TERM.  643 

the  present  case  it  had  appeared  that  the  deeds  relating  to^he  term 
were  delivered  to  the  trustees  of  the  marriage  settlement  as  one  of  the 
securities  for  the  settlement,  the  case  would  have  stood  on  a  very  dif- 
ferent ground.  The  marriage  settlement,  however,  is  not  the  only 
occasion  on  which  we  think  it  may  most  reasonably  be  supposed  that 
this  term,  if  existing,  would  have  been  brought  forward.  It  appears 
that  in  1816  the  same  Richard  Newman,  being  then  indebted  to  his 
mother,  and  desirous  of  giving  her  security  for  the  debt,  prevailed  upon 
his  wife  to  join  with  him  in  conveying  to  her  the  interest  they  derived 
under  the  settlement.  Upon  this  occasion,  an  assignment  of  the  term, 
or  a  delivery  of  the  deeds  relating  to  it,  would  undoubtedly  have  been 
most  important  acts  in  favor  of  the  mortgagee,  because  they  would 
have  protected  the  mortgagee  against  any  subsequent  use  of  the  term 
to  defeat  her  mortgage.  On  both  these  occasions,  therefore,  the  term, 
if  existing,  could  not  have  been  wholly  disregarded  without  either  want 
of  integrity  on  the  part  of  Richard  Newman,  or  want  of  care  and  cau- 
tion on  the  part  of  the  professional  men  engaged  in  those  transactions. 
We  think  it  more  reasonable  to  presume  a  prior  surrender  of  the  term, 
than  to  presume  such  deficiencies.  It  certainly  might  not  unreason- 
ably be  left  to  a  jury  to  consider  to  what  cause  they  would  attribute 
these  omissions,  and  this  was  done  at  the  trial.  It  is  true,  that  an  as- 
signment of  the  term  was  taken  in  a  few  days  before  the  trial,  for  the 
alleged  benefit  of  the  legatees  of  the  mortgagee,  Mrs.  Newman,  on 
whose  behalf,  we  were  informed,  the  present  cause  was  defended.  But 
this  tardy  act  cannot  be  of  any  avail,  and  leads  not  to  any  presumption. 
The  assignment  was  made  by  the  administrator  of  the  person  in  whom 
the  term  had  been  vested,  and  the  administrator  would  probably  be 
ignorant  of  any  previous  surrender  made  by  the  intestate.  The  time 
for  dealing  with  the  term  on  behalf  of  the  mortgagee  was  the  date  of 
the  mortgage.  An  actual  assignment  of  the  term  is  more  regarded 
than  its  mere  quiescent  existence.  It  will  defeat  the  title  to  dower, 
which  its  existence  only  will  not,  according  to  the  case  of  Maundrell, 
and  Maundrell,  Vesey,  jun.  vol.  vii.  page  567,  and  vol.  x.  page  246, 
and  the  cases  there  cited.  These  observations  respecting  the  settle- 
ment and  the  mortgage  receive  additional  force  from  the  consideration 
of  their  dates.  They  were  both  long  subsequent  to  the  judgment,  and 
they  are  the  acts  of  a  person  materially  interested  in  protecting  the 
land  from  the  judgment,  and  excluding  all  questions  on  the  subject  of 
priority,  or  otherwise ;  *in  the  case  of  the  settlement,  for  the  sake  of 
his  intended  wife,  and  the  issue  that  he  might  expect  by  her  ;  and  in 
the  case  of  the  mortgage,  for  the  sake  of  the  mortgagee,  to  whom  he 
was  so  nearly  related,  and  who  also  was  evidently  a  favored  creditor. 
And  it  cannot  be  denied,  that  an  actual  assignment  of  the  term  would 
have  been  in  many  respects  more  operative  against  the  judgment  than 
its  mere  existence.  In  the  case  of  the  mortgage,  it  would  have  put  an 
end  to  all  question  upon  the  statute  of  frauds,  by  making  the  termor 
specifically  a  trustee  for  the  mortgagee  before  execution  issued,  accord- 
ing to  the  case  of  Hunt  v.  Coles,  1  Com.  Rep.  226.  For  these  reasons 
we  think  the  verdict  ought  not  to  be  disturbed,  and  the  rule  must 
therefore  be  discharged." 

It  will  at  once  be  observed,  that  a  stronger  case  in  favor  of  the  ex- 
istence of  the  term  than  that  which  we  have  been  considering.  There 
was  no  circumstance  which  pointedly  called  for  an  assignment  of  the 
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term  before  the  period  when  one  was  made  ;  for  an  assignment  is  nev- 
er made  by  reason  of  descents,  or  of  a  marriage  settlement.  Previous- 
ly to  the  sale,  therefore,  the  presupmtion  conld  not  on  any  reasonable 
ground  be  let  in ;  and  if  not,  such  a  presumption  oixght  not  to  have 
been  made  at  all.  There  could  be  no  doubt  which  ought  to  be  prefer- 
red, the  purchaser,  or  the  judgment  creditor.  The  latter  obtained  his 
judgment  on  a  warrant  of  attorney,  and  slept  on  this  security  for  ten 
years,  and  never  had  a  specific  lien  on  the  estate,  but  a  general  secu- 
rity riding  over  the  Avhole  of  the  seller's  property  ;  whereas  the  pur- 
chaser not  only  bought  the  estate  itself  without  notice  of  the  incum- 
brance, but  had  possession  of  all  the  deeds  relating  to  the  term,  to  the 
possession  of  which  he  was  entitled  as  a  purchaser.  That  circumstance 
alone,  even  as  between  two  mortgagees  of  the  estate  itself,  both  equal- 
ly innocent,  would  give  the  better  right  to  the  one  holding  the  deeds 
(s).  As  between  a  purchaser  of  the  estate  and  a  mere  judgment-credi- 
tor, the  rule  applies  with  irresistible  force.  The  purchaser,  therefore, 
clearly  had  the  hetUr  equity  ;  and  the  presumption  of  the  surrender, 
without  any  evidence  upon  which  to  ground  it,  let  in  the  judgment- 
creditor  on  the  estate  in  the  hands  of  the  purchaser,  although,  accord- 
ing to  equity  and  good  conscience,  the  creditor  had  no  title  to  rank  as 
such.  The  presumption  to  let  in  the  judgment-creditor  on  the  estates 
provided  for  the  wife  and  children  hy  the  marriage  settlement  ;  for  the 
term  could  not  he  presumed  to  be  surrendered  against  the  purchaser,  and 
in  existence  for  the  benefit  of  the  wife  and  children.  And  yet  counsel 
in  very  great  practice  never  knew  an  instance  of  an  attendant  term  be- 
ing re-assigned  on  a  marriage,  and  have  suffered  hundreds  of  settle- 
ments to  be  executed  without  requiring  such  an  assignment ;  so  that 
the  provisions  made  for  very  many  families  may  be  deeply  incumbered 
if  this  new  rule  is  to  be  followed.  It  will  not  be  contended  that  the 
subsequent  conduct  of  the  purchaser  of  the  life-estate  ought  to  aifect 
the  wife  and  children  of  the  seller  ;  and  yet  it  is  undeniable  that  the 
circumstance  of  the  purchaser  not  taking  an  assignment  of  the  term 
was  relied  upon  as  a  strong  ground  in  favor  of  the  presumption.  The 
assignment  was  made  by  Denman's  administrator,  who  was  regularly 
such  as  next  of  kin,  and  not  a  mere  stranger,  procuring  a  limited  ad- 
ministration de  bonis  non,  for  the  purpose  of  assigning  the  term. 

32.  The  above  decision  powerfully  attracted  the  attention  of  the 
Profession.  An  ejectment  was  afterwards  brought  by  the  Newmans 
and  Denman,  ^-'against  Putland,  who  recovered  in  the  former  ejectment, 
to  recover  back  the  estate  {t).  It  came  on  at  the  assizes  for  Sussex,  be- 
fore Mr.  Baron  Garrow.  Upon  this  ejectment  the  lessors  of  the  plain- 
tiff proved  a  mortgage  in  fee  of  the  estate  to  Thomas  Markwick,  in 
August  1814,  by  Richard  Newman  the  son,  who  afterwards  made  the 
marriage  settlement.  By  this  mortgage,  which  it  had  not  been  con- 
sidered necessary  to  produce  upon  the  former  ejectment,  all  deeds 
were  granted  ;  and  it  contained  a  general  declaration  of  the  trust  of 
all  terms  of  years  for  the  mortgagee.  The  assignment  of  the  term 
from  Carter  of  the  7th  of  October  1779,  was  delivered  over  to  Mark- 
wick, and  was  contained  in  a  schedule  of  title-deeds  made  at  the  time 
of  the  mortgage,  and  signed  by  Markwick.  By  a  deed  dated  the  9th 
of  September  1819,  Newman  the  the  trustee  of  the  one  thousand  years 

(s)  Stanhope  v.  Earl  Vemey,  2  Eden,  (i)  Doe  v.  Putland.  See  Bartlett  v. 
81.  Downes,  3  Barn.  &  Cress.  616. 
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term,  declared  that  he  would  stand  possessed  of  it  in  trust  #6r  Mark- 
wick,  and  to  secure  the  mortgage-money  due  to  him.  It  was  argued 
on  the  part  of  the  defendant  that  it  would  be  inconvenient  that  one 
Judge  should  direct  a  jury  to  presume  a  surrender  of  th'e  term,  and 
another  direct  the  contrary.  In  the  mortgage  to  Markwick  there  Avas 
no  notice  of  any  particular  term,  and  no  assignment  was  taken  of  the 
one  thousand  years  term  ;  Newman  might  therefore  have  parted  with 
the  term  upon  a  new  loan.  The  assigment  in  March  1819  was  not  at 
all  for  the  benefit  of  Markwick  ;  there  was  no  acting  upon  the  term 
from  1779  till  1819.  No  notice  was  taken  of  it  in  the  marriage  set- 
tlement. The  learned  Judge  said,  in  charging  the  jury,  that  the  facts 
were  very  different  now  to  those  proved  on  the  former  trial  ;  and  his 
present  view  was  sanctioned  by  the  suggestion  in  that  very  case. 
Here  the  deeds  were  handed  over  to  the  mortgagee  before  the  settle- 
ment and  conveyance,  which  accounts  for  the  term  not  having  been 
mentioned  in  those  securities.  The  circumstance  of  the  deed  having 
been  scheduled  and  handed  over  to  Markwick  shows  that  the  term  had 
not  been  surrendered.  The  learned  Judge  directed  the  jury  to  find  a 
verdict  for  the  plaintiff.  The  jury  found  that  the  term  v/as  subsisting, 
and  reserved  any  question  of  law. 

In  Trinity  term.  1820,  the  defendant  moved  for  a  new  trial;  the 
learned  Judge  who  tried  the  cause  re-stated  the  point,  upon  which  he 
directed  the  jury,  and  observed  that  the  case  had  excited  a  great  deal 
of  attention,  and  had  occasioned  the  observations  which  have  already 
been  submitted  to  the  learned  reader  («).  The  Chief  Baron  said  that 
he  should  like  to  have  the  point  argued  on  the  presumption  of  surren- 
der. From  his  habits  in  Westminister  Hall,  he  added,  he  had  travelled 
more  than  most  men  through  the  law  relating  to  this  case,  and  he  did 
not  think  the  doctrine  of  presumption  a  correct  doctrine.  It  is  a  very 
serious  point ;  and  of  late  the  doctrine  has  been  carried  to  a  very 
frightful  extent.  Mr.  Baron  Graham  observed,  that  he  had  never  suf- 
fered these  presumptions,  except  in  cases  very  strongly  warranted,  and 
where  nothing  was  shown  to  the  contrary.  The  Chief  Baron  added, 
that  he  never  desired  a  jury  to  presume  where  he  did  not  believe  him- 
self. The  Court  gave  the  defendant  leave  to  argue  the  point  upon  the 
statute  of  frauds,  upon  a  case  to  be  stated  {x).  The  point  -''therefore, 
as  to  the  surrender  of  the  term,  was  put  at  rest.  The  case  upon  the 
other  point  was  prepared,  but  the  suit  was  compromised,  highly  to  the 
advantage  of  the  Newmans. 

33.  The  attention  of  Lord  Chancellor  Eldon  was  quickly  drawn  to 
the  doctrine  of  the  Court  of  King's  Bench.  In  the  Marquis  of  Towns- 
end  V.  Bishop  of  Norwich,  on  the  27th  of  January  1820,  he  observed  : — 

The  legal  interest  in  the  advowson  is  unquestionably  in  Mr.  Ainge, 
for  a  term  of  years,  which,  as  I  understand,  has  been  expressly  assigned 
to  attend  the  inheritance.  I  do  not  inquire  whether  there  may  have 
been  intermediate  transactions  since  the  creation  of  the  term,  which 
might  induce  some  people  to  think  a  sm-render  of  it  should  be  pre- 
sumed, further  than  to  remark,  that    having    in    days,    which    jaerhaps 

(u)  They  appeared  at  the  time  m  the  presumption  was  made  on  the  first  eject- 
shape  of  a  letter  from  the  author  to  Mr.  ment,  against  the  real  facts  and  merits 
Butler.  of  the  case  as  they  ultimately  appeared. 

(x)  That  is,  whether  the  term  could  This  powerfully  shows  that  such  a  pre- 

be  taken  in  execution  ;  see   p.   659,  su-  sumption  ought  not  to  be  made  on  light 

pia.      It  appears,    therefore,  that    the  grounds. 
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may  be  thought  days  of  yore,  passed  about  two  years,  by  no  means 
unprofitably,  in  the  office  of  Mr.  Duane,  and  during  which  I  had 
frequent  opportunities  of  knowing  the  opinions  entertained  by  Mr. 
Booth,  Mr.  Fearne,  and  other  eminent  conveyancers  of  that  day,  I  well 
know  that  they  were  in  the  habit  of  proceeding  on  notions  relative  to 
satisfied  terms,  which,  notwithstanding  some  modern  decisions,  I  would 
not  advise  conveyancers  to  depart  from  (j/). 

34.  Upon  another  occasion  he  observed  :  Formerly  assignments 
were  not  considered  necessary,  because  the  old  trustee  would  be  a  trus- 
tee for  you,  although  you  might  not  like  him.  It  was  never  considered 
that  the  presumption  of  a  surrender  was  to  be  made  because  some  par- 
ticular act  had  not  been  done.  Lord  Kenyon  thought  that  some  act 
must  be  done  to  presume  a  surrender  ;  but  now  it  is  said,  that  if  no 
act  is  done,  you  may  presume  a  surrender  :  I  cannot  go  the  length 
which  I  see  some  late  cases  go,  where  there  is  no  proviso.  They  have 
raised  the  presumption  from  a  transaction  where  they  say  the  term 
would  have  been  assigned  if  not  surrendered.  I  say  that  the  cir- 
cumstance does  not  let  in  that  presumption  ;  because  the  purchaser 
must  know  that  the  term  will  be  held  in  trust  for  him,  and  he  may 
leave  it  where  it  is,  to  save  the  expense  of  taking  out  administration  (2). 

35.  Lord  Eldon  again  took  occasion  to  observe,  in  Hayes  v.  Bailey, 
15th  March  1820  ;  There  is  now  a  modern  doctrine  of  presuming  sur- 
renders. When  I  first  came  here,  every  old  lawyer  thought  assign- 
ments of  terms  unnecessary  ;  and  as  to  the  principle,  that  the  term 
would  be  presumed  to  be  surrendered  if  it  had  not  been  assigned  on 
marriages,  &c.;  it  was  then  thought  that  there  was  no  occasion  to  as- 
sign, for  if  it  had  once  been  assigned  to  attend,  the  assignee  will  be  a 
trustee  for  you.  They  then  never  thought  it  necessary  to  have  it  as- 
signed on  such  occasions.  I  remember  Mr.  Lloyd  used  to  say,  that  an 
old  term  was  worth  two  inheritances.  You  see  Lord  Kenyon  got  as  far 
as  this  before  he  would  presume  a  surrender  ;  you  must  show  that  there 
had  been  some  dealing  with  it ;  but  it  seems  to  be  the  law  now,  that 
if  you  show  that  there  has  been  no  dealing  with  it  you  are  to  presume 
it  surrendered  (a). 

36.  In  the  late  case  in  the  Exchequer,  of  Deardon  v.  Lord  Byron, 
the  Chief  Baron  again  expressed  his  disapprobation  of  this  doctrine  of 
presumption  {b). 

37.  Upon  the  appeal  in  the  House  of  Lords,  inCholmondley  v.  Clin- 
ton (c),  *'the  Lord  Chancellor,  with  reference  to  a  deed  of  the  year  1704, 
by  which  a  term  of  two  hundred  years  was  created,  with  a  proviso  for 
the  cesser  of  the  term,  but  which,  as  the  circumstances  upon  which 
that  term  was  to  determine  had  not  taken  effect,  remained  a  subsist- 
ing term,  and  was  assigned  in  1811,  observed: — "I  would  wish  to 
call  your  Lordship's  most  particular  attention  to  this  part  of  the  case, 
because,  unless  I  now  misunderstand,  and  unless  I  have  misunderstood 
for  a  good  many  years, — in  which  I  have  been  laboriously,  in  different 
situations,  discharging  the  duties  which  belong  to  the  Profession  of 
which  I  have  the  honor  to  be  a  member, — the  doctrine  upon  this  sub- 
ject, there  arise  out  of  the  circumstances  which  I  am  about  to  mention 
many  important  observations  bearing  upon  this  case,  with  a  great   de- 

(y)  From  Mr.  Wilson's  note.  (b)  MS. 

(2)  From  the  Author's  note.  (c)  MS.     Doe  v.  Cooke,  6  Bing.  174  ; 

(a)  From  Mr.  Jacob's  note.  3  Moo.  &  Pavne,  411. 
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gree  of  importance,  because  bearing,  unless  I  misunderstand ^tlie  case 
very  much,  upon  the  titles  to  property  in  this  kingdom.  My  Lords, 
this  deed  of  1704  provides,  as  1  before  stated,  for  the.  cesser  of  the 
term,  that  is,  of  the  interest  which  the  term  creates.  Let  me  suppose 
for  a  moment,  that  there  had  been  no  such  declaration  with  respect  to 
the  cesser  of  the  term,  or  what  comes  to  the  same  thing,  that  the  state 
of  things  has  not  yet  arisen  in  which  the  term  is  to  cease,  that  term 
created  in  1704,  would,  according  to  all  the  ideas  that  I  ever  had  of  the 
laws  of  this  country  (I  am  speaking  now  of  what  would  have  been  done 
twenty-five  years  ago,  instead  of  speaking  particularly  of  the  present 
time,)  be  considered  as  a  term  which,  whether  the  instrument  that  cre- 
ated it  or  not  did  so  declare,  would  be  attendant  upon  the  inheritance 
Avhen  the  ends  and  trusts  of  it  were  satisfied ;  that  is,  it  would  be  con- 
sidered as  a  term,  where  neither  presumption  that  it  was  satis- 
fied, nor  presumption  that  it  was  surrendered,  would  at  that  period 
have  been  entertained,  unless  there  had  been  some  dealing  with  the 
term  which  would  authorize  a  presumption  either  of  the  one  nature  or 
of  the  other,  but  it  would  be  taken  to  be,  what,  in  the  language  of 
those  who  are  now  no  more,  I  have  often  heard  it  stated  to  be,  the  best 
part  of  a  title,  namely,  that  old  term  that  could  be  got  in  to  protect 
the  inheritance.  And  I  conceive  that  such  a  term,  whether  there  was 
any  intention  that  it  should  or  should  not  attend  the  inheritance,  would 
be  a  term  held  in  trust  to  attend  the  inheritance,  protecting  the  equi- 
ties of  all  who  had  equities  during  the  existence  of  that  term  ;  all 
the  estates,  to  a  certain  extent,  that  is,  during  the  duration  of  the  term, 
would  be  equitable  estates,  but  protecting  them  all  according  to  the 
due  course,  and  order,  and  priority  in  which  they  existed,  and  accord- 
ing to  their  equities.'' 

38.  In  giving  judgment  in  the  same  case  upon  the  hearing  at  the 
Rolls,  Sir  Thomas  Plumer  appeared  also  to  be  of  opinion  against  the 
presumption  in  such  cases  {d). 

39.  Since  the  decision  in  Doe  v.  Hilder  the  point  has  been  repeat- 
edly debated  before  the  different  Masters  in  Chancery,  upon  objections 
taken  by  sellers  to  procure  representations  to  terms  of  years,  which, 
they  insisted,  ought  to  be  presumed  to  have  been  surrendered  ;  but  the 
general  and  prevailing  opinion  has  been  that  that  doctrine  cannot  be 
maintained  ;   and  the  Masters  have  acted  upon  that  principle. 

40.  And  finally,  in  Aspinall  v.  Kempson,  upon  a  motion  before  Lord 
Eldon  for  a  new  trial,  in  which  some  gentleman  at  the  common  law 
bar  cited  Doe  v.  Hilder,  he  observed,  "It  is  not  necessary  to  consider 
much  the  -''doctrine  of  presumption  with  reference  to  the  present  case, 
but  the  case  of  Doe  r.  Hilder  having  been  alluded  to,  and  having  paid 
considerable  attention  to  it,  I  have  no  hesitation  in  declaring  that  I 
would  not  have  directed  a  jury  to  presume  a  surrender  of  the  term  in 
that  case  ;  and  for  the  safety  of  the  titles  to  the  landed  estates  in  this 
country,  I  think  it  right  to  declare  that  I  do  not  concur  in  the  doctrine 
laid  down  in  that  case  (e)." 

41.  We  may,  therefore,  be  justified  in  considering  the  law  to  stand 
as  it  did  before  the  decision  in  Doe  v.  Hilder;  and  conveyancers  of 
course  will  follow  the  advice  of  Lord  Eldon,  and  not  depart  from  the 
practice  which  they  have  hitherto  followed. 

{d)  2  Jac.  &  Walk.  158.       (e)  L.  I.  Hall,  5  Dec.  1821,  from  Mr.  Walker's  note. 
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42.  In  the  recent  case  of  Doe  v.  Plowman  (f),  where  the  term  had 
been  assigned  to  attend  in  1789  upon  a  purchase,  and  in  1808  the 
purchaser  settled  the  property  upon  her  marriage,  and  afterwards  de- 
vised the  property  under  a  power  in  the  settlement,  but  neither  in  the 
marriage  settlement  nor  of  course  in  the  will  was  any  mention  made  of 
the  term  ;  it  was  held,  upon  an  ejectment  by  the  heir  at  law,  that  a 
surrender  of  the  term  could  not  be  presumed.  Lord  Tenterden  ob- 
served, that  the  doctrine  laid  down  in  the  cases  above  discussed  he  be- 
lieved had  been  much  questioned,  and  he  inquired  whether  such  a  term 
as  this  was  usually  noticed  in  a  marriage  settlement,  and  upon  receiv- 
ing an  answer  in  the  negative,  observed,  "  If  that  be  so,  there  is  no 
ground  for  presuming  that  this  term  which  was  assigned  to  attend  the 
inheritance  Avas  ever  surrendered." 

43.  The  Vice-Chancellor,  Sir  John  Leach,  in  two  late  cases  upon 
specific  performance,  as  between  a  seller  and  a  purchaser,  presumed  a 
term  to  be  surrendered  which  had  not  been  assigned  to  attend  the  in- 
heritance, and  which  for  a  long  period  had  not  been  disturbed.  The 
first  case  was  Emery  v.  Grocock  (g").  The  other  case  was  ex  parte 
Holman  (/«),  where  it  appeared  by  the  abstract  of  the  title  delivered  to 
the  purchaser,  that,  by  indenture  bearing  date  the  24th  of  December 
1735,  and  made  between  Thomas  Baker  of  the  one  part,  and  John 
Marsh  of  the  other  part,  the  said  Thomas  Baker  did  grant  and  demise, 
amongst  other  hereditaments,  the  messuage  and  premises  in  question 
unto  the  said  John  Marsh,  his  executors,  administrators  and  assigns, 
for  the  term  of  five  hundred  years,  subject  to  redemption  on  payment 
by  the  said  Thomas  Baker,  his  heirs,  executors,  administrators  and  as- 
signs, unto  the  said  John  Marsh,  his  executors,  administrators  or  as- 
signs, of  the  sum  of  205Z.  on  a  certain  day  therein  mentioned  ;  that 
the  said  sum  was  not  paid  accordingly,  but  that  the  same  with  all  in- 
terest was  paid  to  the  executor  of  the  said  John  Marsh  on  the  6th  day 
of  October  1750,  as  appeared  by  a  receipt  indorsed  on  the  said  inden- 
ture, but  no  assignment  or  surrender  of  the  said  premises  comprised  in 
the  said  term  was  ever  made  and  executed,  and  therefore  the  purchaser 
insisted  that  the  sellers  should,  at  their  own  expense,  discover  the  per- 
sonal representatives  of  the  said  John  Marsh,  and  procure  an  assign- 
ment from  them  of  the  said  term  to  a  trustee  for  the  purchaser  to  at- 
tend the  inheritance.  In  an  intermediate  deed,  dated  in  July  1749,  the 
term  was  noticed,  but  in  no  other  deed  was  it  mentioned ;  and  there 
were  three  conveyances  of  the  fee  upon  sales,  one  in  1784,  another  in 
1791,  and  the  other  in  1792. 

-■'The  Master  to  whom  the  title  was  referred  Avas  of  opinion  that  the 
term  of  five  hundred  years  was  outstanding,  and  was  then  vested  in 
the  personal  representative  or  representatives  of  John  Marsh,  the 
termor,  but  it  did  not  appear  by  any  evidence  before  him  who  was  or 
were  such  personal  representative  or  representatives  ;  and  the  Master 
was  of  opinion  that  it  was  expedient  and  necessary  that  the  said  term 
should  be  assigned  to  a  trustee  for  the  purchaser,  and  that  the  expense 
of  deducing  the  title  thereto,  and  of  procuring  the  said  term  to  be 
borne  and  paid  by  the  vendors.  But  the  Vice-Chancellor  was  of 
opinion  that  a  surrender  of  the  term  must  be  presumed. 

(/)  2  Barn.  &  Adol.  573.  (A)  24  July  1821,  MS. ;  and  see  Towns- 

{g)  Mar.  1821,  MS.  6  Madd.  .54 ;  see  end  v.  Champernown,  1  You.  &  Jerv. 
2  MoU.  579  ;  siipra,  p.  528.  538. 
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ABANDONMENT, 

of  contract,  good  defence  in  equity,  173. 
of  contract,  its  operation  on  seller's  will,  201,  210. 
letter  \^T:itten  as  abandonment  cannot  operate,  as  regards  sig- 
nature under  the  statute,  as  a  ratification,  121. 
See  Waivek. 

ABATEMENT, 

in  price  for  misrepresentation,  369,  372, 
to  one  joint-purchaser,  enures  to  both,  994. 

ABSENCE, 

what  length  of  time  creates  presuniption  of  death,  609,  note, 

ABSTRACT, 

of  title  to  be  perused  before  sale,  10. 

practice  in  Ireland,  78. 
cannot  supply  the  want  of  an  agreement,   123. 
delivery  of,  not  a  part  performance,   140. 
receipt  of,  where  a  waiver  of  time,  290. 
if  it  be  not  ready  at  the  day,  the  vendor  cannot  enforce  the 
contract  at  law,  233,  290. 

but  if  purchaser  do  not  call  for  the  abstract  in  time,  or 
receive  it  after  the  day,  equity  Avill  relieve  the  vendor,  290. 
long  possession  of,  without  objection,  acceptance  of  title,  418. 
acceptance  of  title  on,  confined  to  the  abstract,  403. 
statements  in,  as  to  deeds,  binding,  if  no  objection,  404. 
of  deed  not  full,  objection  to  deed  when  produced  on  action,  ib. 
showing  bad  title,  purchaser  not  bound  by  filing  a  bill,  415. 
no  inquiry  whether  perfect  or  deficient  allowed,  417. 
negligence  in  preparing,  effect  of,  426. 
how  to  be  prepared,  431. 
of  deeds  must  be  furnished,  ib. 
of  a  leasehold  title,  432,  436. 
of  an  exchanged  estate,  432. 
of  an  inclosure,  ib. 

of  exchanged  estates  under  inclosure  acts,  ib- 
of  an  act  of  parliament,  ib. 
of  an  enfranchised  copyhold,  433. 
of  an  allotment,  ib. 
of  recitals,  ib. 

of  witnessing  and  granting  parts,  434. 
of  parcels,  ib. 

of  title  to  estate  sold  in  lots,  ib. 
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ABSTRACT— continued. 

of  exceptions,  habendum,  and  limitations,  lb. 

of  provisos,  powers,  and  covenants,  435. 

*of  ceremonies,  receipts,  registry,  intestacy,  &c.  435, 

of  title  to  terms,  436. 

of  copartner's  title,  447. 

of  lessor's  title,  493. 

of  descent,  pedigree,  43 &, 

of  wills,  ib. 

of  judgments,  crown  debts,  fiats  in  bankruptcy,  ib^ 

of  decrees,  ib. 

bow  to  be  examined  with  deeds  and  wills,  ib. 

where  examination  may  be  delayed,  ib. 
of  commissions  or  fiats  in  bankruptcy,  437. 
how  to  be  perused,  438. 
when  complete,  445. 

should  contain  list  of  judgments,  &/C.  ib. 
may  be  required  of  the  whole  title,  where  limited  title  is  to  be- 

accepted,  447. 
to  Avhom  it  belongs,  ib; 
where  to  be  examined  with  deeds,  448. 
to    be    verified,    although   conditions    against  production   of" 

deeds,  where,  449. 
ofiice  copies,  where  to  be  produced,  449,  450. 
negligently  prepared,  seller  not  liable,  451. 
time  for  production  of,  enlarged  in  equity,  452. 
where  prior  title  should  be  produced,  486. 
at  what  period  it  should  begin,  487. 
of  title  to  lay  tithes,  modus,  advowson,  &/C.  ib. 

ABSTRACTS, 

perused  by  attorney,  he  cannot  disclose  his  knowledge,  1064, 
See  Attokney.     Deeds.     Evidence.     Time.     Title^ 

ACCEPTANCE, 

of  ofi'er,  what  sufficient,  115,  116. 

ACCEPTANCE  OF  TITLE, 
by  possession,  398. 
by  granting  a  lease,  399. 
by  approving  of  the  conveyance,  400. 
possession  not,  before  title  is  made,  401. 

or  if  defect  is  to  be  remedied,  ib. 
acts  of  ownership  after  authorized  possession,  not  an,  ib. 
confined  to  the  abstract,  403. 
not  a  waiver  of  proof  of  title,  404. 
not,  whilst  objection  maintained,  405,  406. 
not  binding  where  objectionable  deed  afterwards  produced,  436. 
See  Waiver  of  Titee. 

ACCIDENT, 

loss  by  fire  before  report  of  purchaser  confirmed  absolute, 

does  not  fall  on  him,  71,  331. 
estate  swept  away  by  fiood  at  the  time  of  sale,  purchaser  re- 
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ACCIDENT,  continued.  y 

lieved,  421. 
remedy  lost  by,  not  restored  against  a  purchaser,  1019. 
See  Bei^efii.     Loss. 

*ACCOUNTANT  TO  THE  CROWN, 

purchaser  from,  how  far  bound,  673. 

where  sale  is  under  extent,  &,c.  674. 

lands  not  bound  by  simple  contract  debt,  where,  ih. 
parish  collector  of  taxes,  not  an,  675. 
his  appointment  to  be  registered,  1010. 
treasury  may  consent  to  his  selling  or  leasing,  1011. 

ACCRETION, 

to  estate  before  conveyance  belongs  to  purchaser,  193, 

ACKNOWLEDGMENT, 

of  title  in  writing,  effect  of,  623,  628. 
written,  by  mortgagee,  its  effect,  636,  637. 
as  regards  money,  637. 
See  Release. 

ACQUIESCENCE, 

where  binding  generally,  275. 

not  binding  whilst  same  embarrassment  continues,  276. 

by  vendor  in  purchaser's  objection,  300. 

in  award,  329. 

in  tenure  of  estate,  344. 

where  it  is  a  waiver  of  objections  to  title,  404, 

an  acceptance  of  a  proposal,  408. 
by  purchaser  with  knowledge  of  an  incumbrance  proceeding 

to  execute  contract  without  objection,  404,  note, 
rule  of  equity  not  altered  by  statute  of  limitations,  63&. 
in  purchase,  by  a  trustee,  900. 

See    CONFIBMATIOX. 

ACQUISITION, 

of  title  after  sale,  421. 

ACRES, 

deficiency  in  number  stated  in  contract,  369,  note, 
boundaries  control  quantity  of  acres  stated,  369,  note, 

unless  so  great  disparity  between  number  stated  and  actuai 
quantity,  as  to  furnish  evidence  of  fraud,  369,  note, 
number   of  stated  by  estimation,   or  with  addition  of  words 

"more  or  less,"  369,  370,  and  note, 
contents  of  an  acre,  372. 

what  deemed  customary,  and  what  statute,  374. 
operation  of  the  statute  for  fixing  the  measure,  375,  376, 

ACT  OF  PARLIAMENT, 

abstract  of,  432. 

expense  of  private,  falls  on  seller,  690, 

public,  is  notice,  1044. 

private,  is  not  notice,  ib. 

although  made  public  for  evidence,  ib. 
See  Notice. 
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ACT  OF  BANKRUPTCY.     See  Bankruptcy,  act  of. 

ACT  OF  OWNERSHIP, 

not  waiver  of  objections  to  title,  where,  481. 

fall  of  underwood,  ib. 
stubbing  osier  bed,  &c.  ib. 
re-sale,  ib. 

ACTION, 

on  the  case  for  fraud,  23. 

for  stipulated  damages,  40. 

for  general  damages,  although  special  condition,  ib. 

may  be  sustained  to  recover  back  money  paid,  or  to  obtain 
compensation  for  expenses,  &c.,  incurred  in  faith  of  a 
parol  agreement  within  the  statute  of  frauds,  which  has 
been  violated  by  the  party  receiving  the  benefit,  143  note. 

^penalty  recoverable  as  liquidated  damages,  where,  220,  246. 
equity  cannot  relieve  against,  246. 

by  purchaser  for  breach  before  his  time,  where,  219. 

by  purchaser  in  case  of  fraud,  although  he   paid  the  money 
under  decree,  255. 

purchaser  having  waived  an  objection  in  equity,  cannot  after 
suit  bring  an  action,  ib. 

by  seller  or  purchaser  after  bill  dismissed,  where,  ib. 

one,  for  breach  of  contract,  the  only  remedy,  256. 

interest,  where  it  can  be  recovered,  258. 

expenses  of  investigating  title,  recoverable  in,  ib. 

not   for    use    and  occupation  against  purchaser,    where    no 
title,  263. 

by  purchaser   for   non-performance,  or  for  money  had  and  re- 
ceived, where,  256. 

nominal  damages  only  where  the  vendor  has  no  title,  257. 

or  where  an  agent,  without  fraud,  sells  without  authority,  ib. 

by  purchaser,  he  must  give  the  vendor  a  particular  of  facts,  258. 
but  not  of  legal  objections,  ib. 
nor  of  special  damage,  259. 

by  vendor,  title  mvist  be  averred,  ib. 

by  heir  or  executor  of  purchaser,  where,  259. 

by  purchaser,  he  should  tender  conveyance  and  purchase- 
money,  262,  &  note. 

unless  the  title  is  bad,  or  vendor  cannot  perform  agree- 
ment 263,  &  note. 

by  vendor,  he  should  execute  conveyance,  or  offer  to  do  so, 
261,  &  note. 

where  it  can  be  sustained  by  vendor  without  having  tender- 
ed conveyance,  ib. 

where  neither  party  has  offered  to  perform  on  day  appoint- 
ed neither  can  sustain  action,  287,  note. 

by  vendor  for  arrears  of  interest  without  usual  averments, 
where,  261. 

on  the  case  for  deceitful  representation,  272,  273. 

by  purchaser,  injunction  against  it,  424. 

title  must  be  proved  bad,  in,  ib. 

damages  for  purchaser  in,  ib. 
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ACTION — continued.  ' 

what  expenses  may  be  recovered  in,  where  no  title,  425,  428. 
particulars  of  leading  objections  not  demandable,  428. 
objection  of  law  withheld,  cannot  be  set  up,  if  it  could   be 

remedied,  428,  429. 
how  title  should  be  averred,  429. 
where  restrained  after  seller's  bill  dismissed,  ib. 
I  bill  dismissed  with  liberty  to  bring  an  action,  permission 

no  weight  at  law,  429. 
f  title  not  doubtful  at  law,  529,  531. 

at  law,  equitable  objection  may  be  considered,  531. 

actions  abolished  by  new  statute  of  limitations,  613. 

heir  entitled  to  right  of  action  for  breach   of  covenant  in 

ancestor's  lifetime,  where,  708. 
seller  must  lend  his   name  to  purchaser,  where  covenants 

do  not  run  with  land,  726. 
right  of,   under-covenants  for  title,  not  barred  by  bank- 
ruptcy and  certificate,  766. 

See  Abstbact.  Agent.  Auctioneek.  Com- 
PENSATiox.  Covenants  for  Title.  Dama- 
ges. Deceit.  Deposit.  Evidence.  In- 
fant. Interest.  Nuisance.  Purchaser. 
Title.    Vendor. 

■^ACTUARY, 

weight  of  valuation  by,  319,  320. 

ADDITIONAL  RENT, 

paid  by  tenant,  its  effect  in  evidence,  141. 

ADDITIONAL  SUM, 

given  yearly  for  improvements,  hot  rent,  97. 

ADEMPTION, 

of  legacy,  sale  by  testator  effects  an,  211.  ' 

ADMINISTRATOR, 

time  runs  against  him  from  death,  621. 
cannot  purchase  estate   sold  by  him  for  payment  of  debts, 
895,  note. 

ADMITTANCE.     See  Copyhold. 

ADOPTION, 

of  act  of  alleged  agent,  130,  134. 

ADVANCEMENT, 

purchase  by  father  in  the  name  of  child,  although  illegiti- 
mate, an  advancement,  912. 
the  rule  holds,  Avhere  purchase  is  made  by  one,  who  stands 
in  loco  parentis,  917,  note. 

so  a  grant  of  copyholds,  successive,  to  children,  913. 
but  the  child  must  be  unprovided  for,  ib. 
or  must  be  considered  by  the  parent  as  unprovided 

for,  914. 
what  acts  of  ownership  by  father  make  the  child 
a  trustee,  ib. 
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ADVANCEMENT— con^i?meaf. 

possession  by  father,  during  the  infancy,  imma- 
terial, ib. 
so  even  where  the  child  is  adult,  semble,  915. 
parent  repairing,  &lc.  immaterial,  ib. 
so  declaration  of  trust,   or   devise   by  the  father, 

after  the  conveyance,  ib. 
but  a  conveyance  to  a  son  for  a  purpose,  is  a  trust 
for  the  father,  ib. 

or  the  child  may  be  put  to  his  election,  ib. 
purchase  by  father  in  the  joint  names  of  himself  and  child, 

an,  916. 
where  a  purchase  by  the  grandfather  is  an,  917. 
purchase  by  husband  in  the  name  of  his  wife,  an,  ib. 
purchase   by  father  in  the  name  of  wife  or  child,  voidable 
by  creditors,  where,  ib. 

See  Evidence,  Parol.    Pukchaser.    Resulting 
Trust. 

ADVERSE  POSSESSION, 

not  necessary  for  time  to  bar,  625. 

where  no  provision  in  act,  qu.  630. 

ADVERSE  RIGHT, 

vendor  obtaining  a  release  of,  242. 

party  having,  not  party  to  bill  for  specific  performance,  252. 

ADVERTISEMENT, 

of  sale,  by  master  in  chancery  or  sheriff,  how  made  and  by 

whom  and  how  signed,  65,  note, 
reasonable  notice  of  sale  should  be  given,  65,  note, 
and  specific  time  fixed,  ib. 

ADVOWSON, 

statement,  that  a  voidance  was  likely  to  occur  soon,  not 
binding,  3. 

vacancy  by  resignation  after  contract  does  not  belong  to 
purchaser,  where  there  is  delay,  332. 

bought  in  fee  of  tenant  in  tail  in  remainder,  partial  per- 
formance enforced,  where,  351. 

*not  subject  to  old  statute  of  limitations,  487. 

root  of  title  to,  ib. 

where  barred  by  time,  641. 

AGENCY, 

implied  in  an  auctioneer,  not  to  be  extended,  133. 

AGENT, 

notice  to  agent  is  notice  to  his  principal,  when,  7,  and  in  note. 

bidding  beyond  bis  authority,  liable,  46. 

direction  to,  by  seller,  for  consideration,  to  pay  proceeds  to 

a  third  person,  order  binding,  47. 
per-centage  cannot  be  recovered  until  money  is  received  by 

the  principal,  46. 
relief,  where  principal  denies  his  authority,  ib. 
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AGENT — continued.  *• 

swearing  he  was  principal,  may  be  proved  to  be  agent,  ib. 

may  vary  time  of  payment  of  purchase-money,  where,  ib. 

after  selling,  cannot  vary  terms  of  contract,  47. 

creditor  of  seller,  and  authorized  to  deduct  his  debt,  pur- 
chaser paying  stands  in  his  place,  ib. 

remitting  money  to  bankers,  &>c.,  by  seller's  direction,  is 
safe,  ib. 

to  sell,  no  authority  to  receive  purchase-money,  46. 

to  sell  and  receive  purchase-money  under  a  letter  of  attor- 
ney, has  authority  to  execute  the  proper  instrument,  46, 
47,  note. 

but  not  to  sell  on  credit,  47,  note. 

general,  payment  to  him  payment  to  principal,  50. 

may  pay  to  his  principal,  although  embarrassed,  ib. 
•  buying  by  parol  and  completing,  principal  bound,  53. 

how  he  should  execute  an  instrument  to  bind  principal, 
53,  54,  note. 

sale  by,  by  private  contract,  not  within  authority  to  sell  by 
auction,  56. 

imposing  conditions  of  sale  not  prescribed  by  principal, 
59,  note. 

purchase  by,  under  decree,  binding,  unless  fraud,  although 
authority  not  proved,  78. 

by  parol  to  buy  an  estate,  valid,  130. 

act  of  alleged,  may  be  adopted,  133,  134. 

buying  of  principal,  must  not  misrepresent,  235. 

selling,  and  becoming  owner,   Avhere  not  bound,  240,  241. 

purchaser  assuming  to  be  agent,  must  disclose  that  he  is 
principal  before  he  bring  action,  257. 

payment  to  agent  of  vendor  before  time  appointed,  pur- 
chaser liable,  47. 

his  authority  may  be  revoked,  when,  131. 

when  not,  47,  48, 

effect  of  his  evidence  against  his  signature  as  agent,   131. 

must  generally  be  a  third  person,  133. 

payment  of  deposit  by  the  agent  for  purchaser,  may  be  re- 
covered by  the  latter,  where,  257. 

seller  pretending  to  be  an,  244. 

fraudulent  misrepresentation  or  concealment  by,  binds  the 
principal,  where,  274. 

reference  to  an  ignorant,  by  seller  not  ignorant  of  defect,  ib. 

purchasing  cannot  bind  purchaser  as  to  title,  &c.  without 
new  authority,  407. 

cannot  buy  the  estate  of  his  principal,  887. 

prohibited  person  cannot  buy  as  agent  for  another,  890. 

by  parol  to  buy  an  estate,  paying  tfte  money,  not  a 
trustee,  911. 

but  principal  may  prove  perjury,  in  case  of  denial,  912. 
See     Attorney.        Auctione£b.       Evidence. 
Injunction.     Notice. 
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'^AGREEMENT, 

to  sell  property,  which  does  not  exist  or  had  ceased  to 
exist,  void,  32,  note. 

to  sell  land  in  separate  lots,  43,  note. 

general,  to  sell,  means  a  sale  in  fee-simple,  339. 

what  amounts  to  an,  to  accept  a  title,  390. 

to  accept  a  bond  for  title,  394. 

to  buy  with  all   defects  of  title,  what  statements  bind  sel- 
ler, 686. 

term  added  to  after  execution,  156. 

written,  cannot  be  varied  by  parol,  166. 
See  Agreements. 

AGREEMENTS, 

should  be  signed  after  sale,  though  by  auction,  43. 
when  signed,  put  an  end  to  treaty  and  representations,  52, 
53. 

unless  there  be  fraud,  53. 
though  void  under  the  statute  as  agreements,  may  be  good 

in  other  respects,  97. 
where  agreement  by  letter  must  be  delivered  to  be  stamp- 
ed, 115. 
retraction  of,  ib. 
abandonment  of,  121. 
terms  added  to  after  execution  destroys  the  rights  of  the 

party,  156. 
written,  cannot  be  varied  by  parol,  166. 
in  writing  entire,  cannot,  though  writing  not  requisite,  be 

at  law  barred  by  parol,  170. 
parties  compelled  to  produce  them,  where,  259. 
Avhere    not  necessary  to   prove  execution  by  subscribing 

witness,  260. 
covenants  in,  dependent,  ib. 
will  be  enforced  in  equity, 

against  the  heir  at  law  of  a  vendor,  224. 

a  widow  entitled  to  free  bench,  where,  229. 

the  survivor  of  joint  tenants,  where,  ib. 

a   husband    who    has    sold    his    wife's   estate, 

where,  231. 
a  person  becoming  lunatic  after  the  contract, 
•      233. 
the  person  entitled,  where  the  contract  was  un- 
der a  power  of  sale,  ib. 
although  the  agreement  is  by  parol,  where,  112,  134. 

the  vendor  or  vendee  becomes  bankrupt,  191. 

the  vendor  or  vendee  be  dead,  192. 

the  purchaser  is  a  nominal  contractor,  where,  242. 

void  at  law,  where,  237,  245. 

a  penalty  be  imposed,  246. 

the  property  be  an  annuity  out  of  dividends,  234. 

or  particular  stock  with  certificates,  235.' 
the  contract  be  improvident,  236. 
the  estate  is  destroyed,  where,  330. 
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will  be  enforced  in  equity — continued.  '^ 

the  consideration,  being  contingent,   has   failed, 

334,  335. 
the  vendor  has  not  the  interest  he  sold,  or  a  title 

to  the  whole  estate,  340. 
the  purchaser  knew  the  seller  could  not  grant  the 

interest  sold,  semble,  349. 
the  estate  is  freehold,  and  was  sold  as  copyhold,  343. 
the  estate  be  defective,  where,  377. 
will  not  be  enforced  in  equity, 
against  issue  in  tail,  227. 

a  widow  entitled  to  dower,  where,  229. 
*against  joint  tenant,  where,  229. 
a  feme  covert,  230. 

unless  settled  to  her  separate  use,  232. 
an  infant,  234. 
where  an  agent  has  sold  the  estate  in  a  manner  not  aufehpr- 
ized  by  his  authority,  239. 
an  agent  has  committed  a  breach   of  trust  upon  his 
principal  in  the  sale,  240. 
so.  of  a  trustee,  ib. 
made  in  a  state  of  intoxication,  236. 
the  seller  has  turned  the  purchaser  out  of  possession 

contrary  to  the  contract,  237. 
the  property  is  stock,  234. 

exceptions,  235. 
the  party  is  not  competent  to  do  the  act,  237. 
it  would  be  hard  on  the  party,  ib. 
where  there  has  been  suppressio  veri,  or  suggestio  falsi,  238. 
or  mistake  or  surprise,  239. 
or  misrepresentation,  235. 
vendor  has  industriously   concealed  a  patent  defect,  388. 
or  not  disclosed  a  latent  defect,  383. 
or  was  not  bo7ia  fide  owner   of  the  estate  at 

the  contract,  241. 
or  cannot  make  a  title,  ib. 
the  remedy  is  not  mutual,  240,  241. 
the  seller  thinking  he  had  the  fee,  has  only  a  power  of 

substitution,  241. 
the  seller  has  cut  ornamental  timber,  255. 
the  purchaser  can  obtain  only  an  undivided  part  of  the 

estate  contracted  for,  345,  357,  note  (2). 
the  estate  is  leasehold  or  copyhold,  and  the  contract  was 
for  freehold,  343. 

but   the  purchaser   may  elect  to    take    them,   345, 
359,  note, 
general  rules  which  guide  equity  in  specific  performance,  234. 
to  provide  a  purchaser  for  an  estate,  how  performed,  54. 
enforced,  although  there  is  a  voluntary  settlement,  where,  and 

where  not,  939. 
to  pay  interest,  part  performed,  enforced,  805> 
to  purchase  and  settle  an  estate,  what  is  a  performance,  920. 
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See  CoNsiDEEATioN.  Covenants.  Paeoi. 
Agreement.  Pukchase.  Statute  of 
Fbauds.  Time.  Vendok.  Voluntary  Con- 
veyance. 

ALIEN, 

can  only  purchase  for  benefit  of  tlie  king,  884. 

unless  he  be  made  a  denizen,  ib. 
his  title  is  good  against  all  persons,  but  the  state,  884,  note. 

ALIUNDE, 

purchaser  may  show  title  bad,  392. 
knowledge  acquired  by  purchaser,  512. 

*ALLOTMENT, 

abstract  of  title  to,  443. 

title  to,  before  award,  523. 

carried  by  conveyance  of  the  estate,  524. 

AMBIGUITIES, 

may  be  explained  by  parol  evidence,  where,  1 75. 

ANCESTOR, 

lineal,  may  be  heir  to  his  issue,  553. 

ANCIENT  DEEDS.     See  Usage. 

ANCIENT  DEMESNE.     See  Recovery. 

ANCIENT  LIGHTS, 

right  to  lights  acquired  by  time,  643,  note. 

ANCILLARY  ACTS  to  agreement,  their  effect,  140. 

ANNUITANT, 

under  will,  when  right  accrues,  617. 
distress  for  annuity,  under  statute  of  limitations,  630. 
See  Rents. 

ANNUITY, 

false  representation  of  circumstances  of  grantor,  3. 
right  to  redeem,  not  stated  in  particulars,  fatal,  29,  340. 
life,  sold  under  decree,  purchaser  bound  though  life  drop,  71 . 
purchaser  of  life  annuity  under  decree,  when  entitled  to  it,  73- 

of  life  interest,  when  entitled  to  dividends,  ib. 
lives  for  annuity  not  named,  immaterial  where  delay  is   in 

vendor,  244. 
estate  sold  for  an  annuity  must  be  secured,  how,  217. 
price  for,  where  inadequate,  322. 
estate  sold  for  life  annuity  belongs   to    the  purchaser,   al- 

tTiough  the  annuitant  die  before  conveyance,  334. 

unless  payment  became  due,  and  it  was  not  made,  335. 
life,  sold,  price  must  be  paid,  although  annuitant  die,  334. 
agreement  for,  during  three  lives,  valid,   though  lives  not 

named,  if  the  delay  is  in  the  seller,  244. 
arrears  of,  effect  of  the  statute  of  limitations  as  to,  639. 
act  considered,  App.  20. 

lien  for,  where  the  consideration  for  an  estate.  866. 
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A^'NTJITY— continued. 

lands  charged  with  annuities  liable  in   the  hands  of  a  pur- 
chaser, where,  839. 
purchaser  of,  from  court,  from  what  time  to  receive  it,  805. 
by  private  contract,  the  like,  ib. 
See  Lives. 

ANNUITIES, 

should  be  searched  for,  677. 

ANSWER, 

confession  of  agreement  by,  135. 
reference.of  title  before,  249. 

payment  of  purchase-money  into  Court,  before,  ib. 
averment  in,  preventing  the  production  of  deeds,  471. 
denying  notice,  weight  of,  1064,  1065  note,  1067. 
where  plea  of  purchase  must  be  supported  by,  1070. 
■  *where  charge  of  possession  of  documents  to  be  answered,  1070. 
notice  must  be  denied  by  answer,  ib. 
new  answer  may  be  put  in,  ib. 
instead  of  plea  of  purchase  Avithout  notice,  must  be  full,  494. 
See  Bill  in  Equity.     Demukiier.     Plea. 

APPEAL, 

House  of  Lords  will  not  decide  doubtful  point,  on,  506,  510. 
effect  of  decision  in  House  of  Lords  upon  title,  507. 
House  of  Lords  Avill  not  decide  upon  exceptions,  scmhle,  bl\. 
judgment  of  Court  of,  conclusive  on  doubtful  titles,  511,  512. 

APPLICATION  OF  PURCHASE-MONEY, 

where  purchaser  is  bound  to  see  to,  832,  833. 

See  PUECHASE-MONEY. 

APPOINTEE, 

where  covenants  for  title   run  with  the  land  in  his  hands, 
711,  712. 

APPOINTMENT, 

defeated  judgment  under  old  law,  660. 

but  not  under  new,  unless  for  purchaser  without  notice,  667. 

APPOINTMENT, 

must  be  registered  under  the  registry  act,  973. 
of  assignee  of  insolvent,  to  be  registered,  968. 
of  receiver,  effect  of  in  reference   to  the  statute  of  limita- 
tions, 636. 
See  PowEK. 

APPORTIONMENT, 

of  rent  under  stat.  4  «&:.  5  Will.  4,  c.  22,  220. 
of  rent,  must  be  by  deed,  502. 
of  covenants  for  title,  743. 

APPROPRIATION, 

of  purehase-money,  to  save  interest,  794. 

ARBITRARY  FINE, 

misrepresentation  as  to,  382. 
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ARBITRATORS, 

where  price  fixed  by,  is  not  binding,  327. 
may  take  the  opinion  of  a  third  person,  ib. 
must  fix  the  price,  or  no  sale,  ib. 

death  of  party,  countermand  of  their  power,  where,  328. 
nomination  of,  cannot  be  compelled,  ib. 
where  a  valuation  by,  will  be  compelled,  329. 
contract  to  refer  to,  a  rule  of  Court,  no  attachment,  ib. 
cannot  buy  up  claims  of  parties  to  the  reference,  890. 
See  Indemnity. 

ARREARS.     See  Annuity.     Statute  of  Limitations. 

ASSENT, 

to  investment  of  deposit,  where  implied,  50. 

*ASSETS, 

purchase-money  part  of  vendor's,  192. 

how  applicable  to  payment  of  purchase-money,  for  the  heir 

entitled  to  the  estate,  211,  212. 
pecuniary  legatees  not  entitled  to   have  them  marshalled 

against  the  heir,  552. 
freehold,  and  copyhold,  for  simple  contract  debts,  791. 
laid  out  in  estates,  can  be  followed,  where,  919. 

See    Executok.      Marshalling.     Mortgage. 
Purchase-money. 

ASSIGNEES, 

where  they  are  entitled  to  benefit  of  covenants  for  title,  709. 

of  lessees  where  so  entitled,  714. 

operation  of  32  H.  8,  714,  715. 

of  reversion,  where  so  entitled,  714. 

of  rent   with,    as    an  indemnity,  a  power  of  distress  over 

another  estate,  take  the  power,  72G. 
of  lessor,  not  entitled  to  covenant  by  lessee,  to  pay  per  tun 

of  wine  sold,  ib. 
of    grantor   of    watercourse,    bound   by    Lis    covenant    to 

cleanse  it,  727. 

ASSIGNEES  OF  BANKRUPTS. 

what  condition  will  confine  the  title  to  such   as  they   have,  24. 

when  to  sell,  56. 

sale  not  to  be  postponed  if  a  creditor  object,  ib. 

not  chargeable  by  attempt  to  sell  lease  by  auction,  60. 

accepting  a  lease  relieves  the  bankrupt,  ib. 

buying  in  an  estate  without  authority,  personally  bound,  59. 

where  sale  for  mortgagee,  they  cannot  reserve  a  bidding,  ib. 

estate  liable  for  damages  on  sale  by  assignees,  where,   60. 

liable  to  make  the  same  title  as  a  vendor  sni  juiHs,  61. 

cannot  purchase  the  bankrupt's  estate,  ib. 

must  furnish  attested  copies,  478. 

must  produce  a  full  title,  496. 

covenant  only  that  they  have  not  incumbered,  705. 

bound  to  execute  further  assurances,  767- 

bound  by  seller's  lien,  880. 
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ASSIGNEES  OF  BA'NKTlVPTii— continued.  ^ 

cannot  purchase  the  bankrupt's  estate,  887. 

such  a  purchase  is  a  cause  of  removal,  ib.  n. 
so  is  an  assignee  permitting  his  co-assignee  to  buj',  ib.  n. 
See  Auction.     Bankkupt.     Deposit.     Lien. 
Time.     Title. 

ASSIGNMENT, 

of  legacy  in  money  carries  stock  in  which  invested,  221. 

ASSIGNMENTS  OF  TERMS.     See  Terms  of  Yeaks. 

ATTACHMENT, 

to  compel  purchaser  to  complete  purchase,  72  note. 

and  his  surety,  72,  note, 
right  to  proceed  by,   not   taken   away   by  power  to  re-sell, 

72,  note, 
on  land,  a  lien,  to  what  extent,  663,  note. 

ATTAINDER, 

where  of  no  force  in  descents,  554. 

ATTENDANT  TERMS, 

expense  of  searches  for,  38. 
abolished  in  what  cases,  659,  789. 

See  Statutes  (stat.  8  &  9  Vict.  c.  112.) 

*ATTESTATION, 

of  receipt  of  purchase-money,  its  effect,  325,  326. 

ATTESTED  COPIES, 

the  expense  of  them  should  be  provided  for  on  sales,  38. 
should  be  taken  of  parcels,  where  estate  is  sold  in  lots,  54. 
purchaser  entitled  to  them,  at  seller's  expense,  475. 
but  not  of  instruments  on  record,  ib. 
unless  in  the  seller's  possession,  476.  " 
of  court  rolls,  ib. 

of  bargain  and  sale,  under  the  statute  of  Anne,  477. 
right  to,  excluded  by  agreement  to  produce  deeds,  qu.  ib. 
importance  of,  ib. 
assignees  must  furnish  them,  478. 
covenant  to  allow  them  to  be  taken,  479. 
of   deeds,   when   and  under   what  circumstances   received 
in  evidence,  453,  note  (1). 

ATTORNEY, 

not  disclosing  an  incumbrance,  responsible,  6. 

the  vendor's,  should  not  be  employed  by  the  purchaser,  6,  7. 

where  he  may  not  disclose  a  defect,  7. 

of  the  grantor  of  an  annuity  employed  by  the  grantee,  how 

far  bound,  8. 
notice  to  attorney  is  notice  to  his  principal,  7  and  note, 
must  have  been  acquired  by  attorney  in  same  transac- 
tion, 7,  in  note, 
bidding  beyond  his  authority,  liable,  46. 

but  not  unless  he  be  limited  as  to  price,  ib. 
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ATTORNEY— co7itinued. 

has  what  remedy  where  the  principal  denies  the  authority,  ib. 

buying  without  authority  is  personally  bound,  ib. 

by  what  agreement  personally  bound,  53. 

personal  undertaking  by,  how  enforced,  54. 

usual  and  proper  mode  of  executing  deed  by  attorney  or 

agent,  53,  54,  note, 
buying  in  estate  in  sale  by  Court,  bound,  90. 
accepting  title  for  client,  and  then  buying,  bound,  396. 
stating  to  counsel  that  objections  are  removed,  not  binding,  403. 
how  he  should  examine  abstract,  437. 
evidence  of  deed  executed  by,  442. 

where  purchaser's  attorney  is  to  travel  to  examine  abstract,  449, 
purchaser's  country  attorney   should  leave  examination  of 

abstract  to  town  agent,  ib. 
lien  on  deeds,  against  purchaser  for  costs,  455. 
answerable  for  neglect  in  searches,  677. 
seller  not  allowed  to  convey  or  surrender  by  attorney,  692,  693. 

nor  compelled  to  do  so,  693. 
revocation  of  letter  of,  ib. 

how  conveyance  by  attorney  should  be  taken,  ib. 
not  entitled  to  draft  of  conveyance,  ib. 
of  seller  has  no  lien  on  conveyance,  695. 
answerable  to  seller  for  improper  covenants,  701. 
purchase-money  should  not  be  paid  to  seller's,  851. 
notice  to  him,  notice  to  client,  1041. 

although  he  act  by  a  town  agent,  ib. 

and  notice  to  town  agent  binding,  ib. 
party  swearing  he  acted  for  himself,  held   to  have  acted  by 

attorney,  1042. 
party  not  employing,    held  bound   by   want    of  due  dili- 
gence, ib. 
fraud  by,  on  seller,  not  binding   on  purchaser   employing 
him  without  notice,  1044. 

contra,  if  deed  leads  to  inquiry,  1057. 
*cannot  prove  notice  against  his  client,  1061-. 

but  acting  as  an  attorney,  no  protection,  1063. 

and  he  must  prove  deeds  he  has  attested,  ib. 
privileged  communications  to  him,  ib.  &  1062,  note. 

iipon  a  sale  or  purchase,  protected,  ib. 
cannot  disclose  knowledge  of  title,  1064. 
matters  he  is  bound  to  disclose,  1063,  note, 
cannot  buy  from  his  client  whilst  the  relation  subsists,  889. 

but  is  capable  of  contracting  with  him,  895. 
to   commission   of  bankruptcy  cannot  purchase  the  estate  887. 
See  Agent.     Iktention.     Notice. 

AUCTION, 

what  constitutes  an,  11. 
was,  under  auction  duty  acts,  constituted  by 
sale  by  outcry,  ib. 
knocking  down  of  hammer,  ib. 
sale  by  candle,  ib. 
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AUCTION — continued.  ^ 

was,  under  auction-duty  acts,  constituted  by — continued. 
sale  by  lot,  ib. 
sale  by  parcel,  ib. 

any  mode  of  sale  where  highest  bidder  purchaser,  ib. 
sale  to  highest  bidder  after  the  auction,  ib. 

demand  after  day's  sale  valid  notwithstanding  in- 
tervening sale  of  lots,  12. 
dumb  biddings,  ib. 
candlestick  biddings,  ib. 
marked  paper  biddings,  ib. 
glass  of  liquor  biddings,  ib. 
dutch,  how  conducted,  14,  n. 
sales,  by,  vitiated  by  the  employment  of  puffers,  16  to  19, 

&-  in  notes, 
putting  up  an  estate  by,  will  not  charge  assignees  as  owners,  60. 
sales  by  auction  within  the  statute  of  frauds,  70. 
sale  by,  not  void  for  inadequate  price,  024. 

See   Assignees  of  Baxkrupts.     Coxdiiioxs 
OF  Sale.     Deposit. 

AUCTION  DUTY, 

repeal  of,  11. 

acts  of  parliament  concerning,  led  to  decisions  as  to  what 
constituted  an  auction,  ib. 

was  payable  although  the  sale  was  not  by  regular   auction,  21. 

might  be  made  payable  by  the  pvirchaser,  21. 

payment  of  was  not  a  part  performance  of  a  parol  agree- 
ment, 146. 

vvhere  purchaser  compelled  to  pay  interest  on  it,  798. 

AUCTIONEER, 

ought  not  to  prepare  particulars  of  sale,  10. 

cannot  make  verbal  declarations  at  auction,  contrary  to  the 

conditions  of  sale,  22. 
reading  of  lease  by,  no  excuse  for  misdescription,  27. 
selling  without  authority,  liable  to   costs  and  interest,  44,  257. 
not  entitled  to  compensation,  if  sale  defetited  by  his  neglect,  45. 
amount  of  charge  by,  for  commission,  ib. 
^"commission  for  finding  a  purchaser,  45. 
when  commission  is  payable,  ib. 
liability  of  for  loss  of  sale  by  his  neglect,  45,  note, 
cannot  give  credit  for  the  purchase-money,  46. 
should  keep  deposit  till  contract  is  completed,  48. 
an  action  will  lie  against  him  for  recovery  of  the  deposit,  ib. 
may  file  a  bill  of  interpleader,  and  for  an  injunction,  ib. 

but  not  where  two  purchasers,  ib. 
loss  by  his  insolvency  falls  on  seller,  50. 
is  not  liable  to  pay  interest  on  deposit,  50. 
liable  to  damages,  unless  he  disclose  the  name  of  principal,  ib. 
may  be  held  as  purchaser  if  he  bids  for  himself,  59,  note, 
ought  to  sign,  113. 
agent  for  vendor  and  purchaser,  upon  sale  by  auction,  132,  133. 

although  the  purchaser  bid  by  an  agent,  132. 
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AUCTIONEER— con^f/M^ed. 

his  clerk  is  agent  for  both  parties,  133. 

his  receipt  amounts  to  an  agreement,  wh^re,  117,  121. 

what  entry  by  him  is  an  agreement,  121. 

actions  against  enjoined,  although  no  party  to  suit,  248. 

verbal  declarations  of,  154. 

not  liable  to  the  expenses  of  investigating  title,  427. 

not  liable  to  pay  interest  on  a  deposit,  810. 

cannot  buy  the  estate  himself,  887. 

See  Agent.  Auction.  Auction  Duty.  Bid- 
ding.    Damages.     Deposit.     Interest. 

AUTER  DROIT, 

freehold  or  term  in,  merging,  770. 

AWARD, 

acquiescence  in,  329. 

title  to  allotment  before,  523. 

abstract  of,  432. 

BANKERS, 

deposit  of  money  at,   by  purchaser,  not  binding   on  seller,  51. 
See  Agent.     Cheque. 
BANKRUPT, 

biddings  for  his  estate  opened,  61. 

seller,  was  to  be  tenant  from  year  to  year  to  purchaser,  yet 

contract  enforced,  338. 
seller,  remaining  in  possession  and  owing  rent,  871. 
purchase  by,  in  the  name  of  wife  or  child,  within  the  stat- 
ute of  James,  916. 

bu-t  now  he  must  have  been  insolvent,  917. 
prevented  impeaching  purchaser's  title,  where,  953. 

See  Agreements.  Assignees  of  Bankrupts. 
Commissioners.  Covenants.  Judgments. 
Lien.     Time.     Title. 

BANKRUPT,  ASSIGNEES    OF.     See   Assignees    of  Bank- 
rupts. 

BANKRUPTCY, 

power  under,  where  tenancy  in  tail,  597. 

provisions  in  favor  of  purchasers,  598. 
^judgments,  where  binding  against,  669. 
searches  for,  671. 
enrolment  of  proceedings  under,  672. 

certificate  of  conformity  to  be  enrolled,  ib. 
bankrupt  generally  covenants  for  title,  705. 
certificate  no  bar  of  covenants  for  title,  766. 
set-off"  between  vendor  and  purchaser  in  cases  of,  871. 
See  Assignees. 

BANKRUPTCY,  ACT  OF, 

will  not  discharge  a  contract  for  sale,  191. 
after,  contract  may  be  rescinded  by  Chancellor,  ib. 
effect  of  generally,  523. 
where  no  debt  can  be  shown,  536. 
docket  not  notice  of,  where,  953. 
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BANKRUPTCY,  ACT  OF— continued.  j^ 

affected  a  purchaser  under  the  old  law,  where,  946. 
under  Romilly's  act,  where,  ib. 
under  6  Geo.  4,  where,  947. 
under  2,  and  2  &  3  Vict.,  where,  951,  953. 
purchaser  protected  against  act  of  bankruptcy  if  without 

notice,  948,  952. 
what  is  notice,  ib. 
payments,  how  protected,  949,  953. 

See  Assignees  of  Bankrupts.    Notice.     Spe- 
cific Performance. 

BANKRUPTCY,  FIAT  IN, 

where  a  disposition  under,  enlarges  a  base  fee  created  by 
the  tenant  in  tail,  1002. 

See  Attorney.     Notice. 

BANKRUPTS,  COMMISSIONERS  OF.     See  Commissioners 
OF  Bankrupts. 

BARON  AND  FEME, 

wife's  agreement  to  convey  her  estate  cannot  be  enforced, 

230,  note. 

where  his  contract  for  sale   of  her  estate  will  be  enforced, 

231.  232,  note, 
statute  deeds  by,  675. 

covenants  for  title  by  husband  of  feme  mortgagor  whether 

they  run,  722. 
merger  of  terms  of  years  in  each  other's  freeholds,  770. 
purchase  by  feme  covert,  885. 

purchase  by  husband  after  agreement  to  settle  personalty,  919. 
where  settlements  are  voluntary  and  where  not,  931. 
settlement  upon  separation,  where  valuable,  936. 
estate    bought   by   husband    with   wife's  separate  money, 

followed,  where,  918. 
what  is  a  valid  consideration  for  a  settlement  on  a  wife,  931. 
purchase   by   trader  for  his  wife,  where  fraudulent  against 

creditors,  917. 
land-tax  purchased,  enfranchisement  of  copyholds,  repairs, 

&LC.  by  her  husband,  enure  to  her,  ib. 
-^'husband  must  perform  marriage  agreement  before  he  can 

claim  under  it,  1058. 

purchaser   of  the   consideration  for  the  settlement  by 
the  wife  is  bound  also,  ib. 
conveying   to   purchaser   bound,  although  marriage  void,  1021. 
See     Agreements.        Advancements.         Feme 
Covert. 

BASE  FEE, 

voidable  fee  created  before  new  statute  of  limitations,  how 
affected,  684. 

See  Tenant  in  Tail.     Voidable  Fee. 

BASTARD.     See  Illegitimacy. 
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BENEFIT, 

to    estate   before    conveyance   belongs   to  purcbaser,   193, 
330,  334. 

as  upon  the  dropping  of  lives,  334. 
tmless  he  is  guilty  of  delay,  where,  332. 
See  Adtowsox. 

BIDDING, 

dumb  bidding,  effect  of,  12. 

of  so  much  per  cent,  more  than  has  been  offered  is   bind- 
ing, ib. 
private,  on  the   part   of  owner,  not   fraudulent  where  real 
bidders,  15,  16,  18,  note. 

unless  more  than  one  bidder  is  employed,  16,  17. 

or  there  is  an  engagement  there  is  to  be  no  puffer,  17- 
or  the  estate  is  to  be  sold  without  reserve,  18. 
a  number   of    bidders   employed  to   enhance  price   avoids 
sale,  18,  in  note. 

but  not  where   one  is  employed  to   prevent  sacrifice, 
18,  note, 
so  if  there  be  a  combination  among  bidders  that  one  should, 
bid  for  the   property   to  depress   the  price,   the  sale 
may  be  avoided,  18,  in  note,  19,  in  note. 

but  not  where  the  purpose  is  honest,  to  enable  par- 
ties to  purchase  and  divide,  19,  note, 
stipulation  for  by  owner,  ib. 
meaning  of  the  words  •'  ■without  reserve,"  ib. 
may  be  countermanded  before  the  lot  is  knocked  down,  20. 
by  a  purchaser  was  voidable  in  certain  cases,  unless  he  paid 

the  auction-duty,  21. 
by  an  agent  beyond  his  authority,  46. 
opened  upon  sale  of  bankrupt's  estate,  61. 
opened  upon  sales  by  courts  of  equit)^  84. 
on  what  grounds,  84,  note, 
effect  of  opening  biddings,  84,  note. 

See  Attorney.     Axfction.     Sales  before  a 
Master. 

BILL  IN  EQUITY, 

several  purchasers  of  lots  cannot  be  included  in  one,  251. 
stewards  or  receivers  should  not  be  made  parties,  252. 
adverse  claimant  should  not  be  a  party  in  a  bill  for  specific 
performance,  ib. 

nor  a  mortgagee,  ib. 
where  different  agreements  are  proved,  253. 
may  be  filed  by  seller  though  deposit  recovered,  255. 
dismissed,  what  relief  may  be  given  against   the  plaintiff,  279. 
filing,  prevents  the  operation  of  the  statute  of  limitations,  636. 
See  Action.     Cross  Bilx.     Ejectment.     In- 
junction. 

BILL  OF  EXCHANGE, 

for  purchase-money  at  day  certain  must  be  paid,  although 
seller  refuse  to  convey,  261. 
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BILL  OF  EXCHANGE— cow^mwed. 

when  payment  may  be  resisted,  ib. 
does  not  discharge  lien  for  purchase-money,  863,  866. 

*BILLS  DISMISSED, 

seller  to  repay  deposit   with  interest,   though  his  bill  dis- 
missed, 813. 
effect  of,  upon  reversal  of  decree,  814. 
See  Injunction.     Intekest. 

BOND, 

of  reference  to  fix  price,  an  agreement,  123. 
to  be  accepted  by  contract,  in  lieu  of  title,  394. 
to  the  Crown,  to  be  registered,  1010. 

treasury  may  consent  to  obligor  selling  or  leasing,  1011. 
not  a  discharge  of  lien  for  purchase-money,  863,  866. 
for  purchase-money,   not  to   be  sued  on  by  purchaser  who  sues 
for  lien  at  the  same  time,  871. 

BOROUGH  ENGLISH,  922. 

BREACH  OF  CONTRACT, 

remedies  for,  247. 

notice  of  intention  to  rescind  contract,  when  to  be  given, 
266,  304. 

See   Action.     Agkeement.     Covenants    foe 
Title.     Rescinding. 

BUILDING, 

included  in  lease  removed,  title  bad,  27. 
described  as  brick-built,  its  meaning,  30,  31. 
first-rate  building  ground,  its  meaning,  34. 
a  part  performance,  where,  140,  141. 
See  Improvements. 

BUILDINGS, 

by  joint  lessees,  a  partnership,  903. 
See  Improvements. 

CALAMITIES  OF  TIMES,  "^ 

afi'ecting  value,  no  ground  of  relief,  310. 

CANONS  OF  DESCENT, 

under  the  old  and  new  law,  556. 

CASE, 

directed  upon  title,  506.  > 

how  acted  upon,  ib. 

sent  to  another  court,  ib. 
purchaser  not  bound  to  produce,  1062. 

CASES, 

in  which  titles   have  been  held  doubtful,  513. 
where  they  have  been  held  not  doubtful,  516. 

CAVEAT  EMPTOR, 

where  the  rule  applies,  377,  382. 

CESSER, 

proviso  for,  of  terms,  774. 
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CESTUI  aUE  TRUST, 

operation  of  old  statutes  of  limitation  on,  610. 
time  a  bar  as  between  cestuis  quo  trust,  ib. 
*barred  by  time,  from  period  of  sale,  635. 
where  lie  should  covenant  for  title,  704. 
See  Tkusxees. 

CHAMPERTY, 

what  is  not,  423. 

CHANCERY.     See  Sales  Before  a  Master. 

CHARITABLE  USES, 

wiJl  not  affect  a  purchaser,  without  notice,  944. 

unless  he  bought  of  a  person  who  had  notice,  945. 

CHARITY.     See  Devise. 

CHEQUE, 

on  banker  for  deposit  may  be  refused  payment  where  pur- 
chaser could  recover  the  deposit,  47. 

CHILD, 

purchase  in  the  name  of,  an  advancement,  912. 
settlement  upon,  where  voluntary,  931. 
settlement  by  father  and  child,  where  voluntary,  935. 

CHOSE  IN  ACTION, 

purchaser  of,  must  abide  by  the  case  of  his  vendor,  where,  1026. 
but  a  purchaser  giving  notice   to   trustee,  preferred  to 
a  prior  one,  who  gave  no  notice,  ib.  1025. 
notice  may  be  given  before  or  after  assignment,  1025. 
should  be  given  to  all  the  trustees,  ib. 
no  previous  inquiry  necessary,  1026. 
rule  confined  to  choses  in  action,  ib. 

CHURCH  PROPERTY, 

where  time  runs  against,  641. 

CHURCHWARDENS, 

can  purchase  a  workhouse,  883. 

"  CLEAR"  YEARLY  RENT, 

Avhat  it  is,  28. 

CLERK, 

to  auctioneer,  signing  an  agreement,  127. 

cannot  contract  without  authority,  131. 

is  seller's  agent  to  take  down  names,  &,c.,  at  auction,  ib. 

is  the  agent  of  both  parties  to  take  down  the  biddings,  133. 

CLIENT.     See  Attorney.     Counsel. 

COLLATERAL  MATTERS, 
evidence  of,  152. 

COLLATERAL  SECURITY, 

purchaser  not  affected  by  taking  it,   unless   the   first  pur- 
chase was  fraudulent,  1019. 
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COLLATERALS,  ^ 

where  the  marriage  consideration  extends  to,  931. 

*COLLIERY, 

purchaser  under  decree,  when  entitled  to  profits  of,  74. 

COMMENDATIONS, 

of  quality  of  land  sold,  effect  of,  378,  note. 

COMMISSION, 

of  auctioneer,  45. 

when  his  commission,  &/C.,  allowed  on  bill  filed,  49. 
of  agents,  45. 

See  Auctioneer. 

COMMISSION  OF  BANKRUPTCY, 

not  superseded  for  fraud,  where  there  are  purchasers  under 
it,  1019. 

COMMISSIONERS  OF  BANKRUPTS, 

cannot  buy  the  bankrupt's  estate,  887. 

COMMON, 

right  of  over  inclosed  estate  fatal,  353. 

unlimited  right  of  sold,  limited  right   only  for  sheep,  bad,  ib. 
•       sheep  walks  not  forced  on  purchaser  of  freehold,  ib. 
right  of,  Avhere  barred  by  time,  642. 
See  Mines. 

COMMUNICATIONS, 

to  attorney,  what  privileged,  1063. 

COMPENSATION, 

none  for  right  of  sporting,  after  waiver,  399. 

allowed  for  part,  although  objection  to  want  of  title  waived,  405. 

none  for  want  of  title,  424. 

unless  contractor  re-sell,  425. 
none  for  loss  by  funds,  Avhere  no  title,  426. 
none  in  equity   for  lessee  building  before  lease   granted, 

where  no  title,  489. 
where  purchaser  bound  to  take,  497. 

for  small  rents,  ib.  and  note  (1),  499. 
where  purchaser  evicted  before  or  after  conveyance,  679. 
for  rent  misrepresented,  685,  686. 
for  occupation,  where  payment  of  interest  not,  22. 
condition  to  take,  in  case  of  errors  of  description,  its  con- 
struction, 29. 
for  rent  where  sale  is  by  the  court,  65. 
purchaser  may  elect  to  take  partial  interests  of  vendor  with 

compensation,  where,  341,  342,  359,  note, 
what  misdescription  of  interest  is  a  subject  of,  348. 
right  of  sporting  not  a  subject  of,  352. 

nor  right  of  common,  353. 

nor  right  to  dig  for  mines,  ib. 

nor  repairs  of  chancel,  ib. 

nor  large  rents,  ib. 
for  small  quit  rents,  &c.  ib. 
for  tithes,  365. 
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COMPENSATION— con^mwefZ. 

purchaser  entering   and  interrupting  seller  bound  to  take 

compensation  for  part,  368. 
^purchaser  entitled  to,  for  a  deficiency  in  qu.antity,  in  what 

cases,  369. 
bill  for,  will  not  lie  after  conveyance  executed,  255. 

See  Auctioneer.  Conditions  oe  Sale. 
Pakt  Perfokmance.  Partial  Execution. 
Quality.     Quantity.     Repairs.     Tithes. 

CONCEALMENT, 

where  it  amounts  to  a  fraud,  5,  6. 

when  any  thing  is  said  or  done  to  prevent  inquiry  or  to  mislead, 

6,  note, 
to  what  relief  purchaser  is  entitled,  235,  236. 
of  defect  of  title,  271. 

where  unreasonable  price,  sale  set  aside,  310. 
fatal,  although  sale  with  all  faults,  383,  384. 
of  repair  of  a  river  wall,  386. 
of  a  defect  in  a  wall,  ib. 

of  incumbrance,  purchaser  relieved  against,  388,  686. 
of  judgment,  upon  sale  of  part,  residue  of  estate  charged  with 

the  whole,  1028. 

See  Rescinding. 

CONDITION, 

that  statute  of  frauds  shall  have  no  operation,  20. 

power  to  repurchase  upon,  221. 

benefit  of,  may  be  taken  under  a  deed,  though  the  taker  be  not 

a  party,  650. 
not,  under  the  new  law,   to  be  implied  from  the  words  "  give" 

or  "grant,"  ib. 

CONDITIONAL  SALES,  221,  note. 

CONDITIONS  OF  SALE, 

liberally  construed,  21. 

cannot  be  verbally  contradicted,  22. 

although  purchaser  bind  himself  to  abide  by  declarations 
made  at  the  sale,  23. 

unless  he  have  personal  information,  ib. 
that  sale  shall  be  void  on  non-performance  of  an  act  is  at  the 

option  of  the  other  party,  24,  25. 
estate  should  be  minutely  described,  25. 
"  free  public-house,"  meaning  of  term,  ib. 
"  common  and  usual  covenants,"  28. 
rights  of  way,  26. 
lights,  27. 
right  to  wall,  ib. 

brick-built,  meaning  of  term,  30,  31. 
clear  yearly  rent,  28. 
reading  of  lease,  not  material  if  terms  misstated  in  particulars, 

25,  27. 
Avhat  is  a  sufficient  statement  of  covenants  in  lease,  28. 
powers  of  redemption  and  pre-emption  not  stated,  29. 
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purchaser  of  under-lease  cannot  object  to   usiial  covenants  in 
original  lease,  238. 

wlicre  he  is  bound  by  notice  of  unusual  covenants,  ib. 
as  to  the  payment  for  timber,  36,  37. 
as  to  the  payment  for  fixtures,  37. 
as  to  the  non-production  of  deeds,  ib. 
as  to  searches,  assignments  of  terms,  &c.  38. 
*as  to  the  expense  of  attested  copies,  38. 
as  to  the  non-production  of  lessor's  title,  ib. 
as  to  forfeiture  of  deposit,  and  right  to  re-sell,  39. 
reference  to,  may  supply  terms   omitted  in  the  agreement,  121. 
must  be  referred  to,  or  annexed  to  agreement  to  be  read,  122. 
pasted  up  in  sight,  will  bind  a  purchaser,  Avhere,  24. 
what  provision  should  be  inserted  therein,  20. 
statement  that  property  is  in  lease,  binds  the  purchaser  to  cove- 
nants in  it,  8,  28. 
if  misrepresentation,  purchaser  entitled  to  compensation,  29. 
to  guard  against   misdescription  of  estate,   only   guard  against 
unintentional  errors,  29,  30. 

and  error,  must  be  fit  subject  for  compensation,  30. 
and  capable  of  haA'ing  value  fixed,  31. 
and  pi'opertj^  must  be  identical,  31,  32. 
and  be  identified,  27,  32. 
where  binding  on  third  party,  43. 
to  accept  the  title  as  it  stands,  390. 

See   Auction.       Atjctioneee.       Auction    Duty. 
Bidding.     Mistake. 
CONFIDENCE.     See  Attokney. 

CONFIRMATION, 

destroys  right  to  rescind  a  contract,  275. 

although  new  circumstance  of  fraud  discovered,  ib. 
valid,  althovigh  contract  fraudulent,  semMe,  276. 
party  must  be  aware  of  his  right,  and  under  no  influence,  277. 

and  of  the  consequences  in  law,  ib. 

but  need  not  know  all  circumstances,  ib. 
must  be  given  freely,  ib. 
of  a  voidable  conveyance,  when  valid,  ib. 

what  requisite  to  make  it  binding  as  between  trustee  and  cestui 
que  trust,  900. 

CONSIDERATION, 

unreasonable,  no  ground  to  refuse  the  aid  of  equity,  309. 

unless  fraud,  misrepresentation,  or  concealment,  310. 
inadequacy  not  a  ground  for  relief,  311  &-  note,  313  note, 
value  of  liffc-annuity  may  be  weighed,  ib. 
concealment  which  leads  to  inadequacy,  gives  right  to  relief,  ib. 

or  misrepresentation,  where,  312. 
inadequate,  not  material  where  value  known  to  neither  jiarty,  ib. 
after  conveyance,  inadequacy  without  fraud  insufficient,  ib. 

unless  seller  was  ignorant  and  purchaser  knew  of  his  right, 
313. 

or  advantage  is  taken  of  seller's  distress,  ib.  &-  note. 
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CONSIDERATION— con/mwed. 

inadequate,  in  sale  by  heir  of  expectancy,  relieved  against,  314, 
&/  note. 

although  heir  unprovided  for,  and  interest  remote,  ib. 
purchaser  must  prove  adequacy,  315. 
inadequate   in   sales  of  reversions  a  ground  for  relief,  where, 
316,  317. 

although  property  part  in  possession,  ib. 
*but  sale  binding  if  bona  fide  at  market  price,  323. 
or  sale  is  by  aucition,  324. 

or  sale  is  by  tenant  for  life  and  remainder-man,  ib. 
or  seller  can  substantially  grant  a  possession,  ib. 
or  landlord  extends  a  tenant's  term,  ib. 
but  not  if  contingency  is  not  the  subject  of  valuation,  325. 
receipt  for  consideration,  operation  of,  ib.  326. 
inadequate,  how  ascertained,  326. 
inadequate,  relief  lost  by  delay  or  confirmation,  ib. 
relief  iipon  the  principle  of  redemption,  ib. 
purchaser  allowed  for  improvements,  327. 
not  charged  for  wilful  default,  ib. 
deed  stands  for  security,  326. 

but  not,  if  actually  fraudulent,  326,  note, 
contingent,  failing  before  the  conveyance,  estate  belongs  to  pur- 
chaser, 334. 
fixed  by  a  referee,  good,  where,  327. 
agreed  to  be  fixed  by  valuation,  agreement  enforced,  ib. 

but  where  persons  are  appointed,   the  sale  is  void,  unless 
they  act,  ib.  328. 

so  if  one  of  the  parties  die  before  the  award,  328. 
See     Agreement.        Annuity.         Bankrupt. 
Price. 

CONSTRUCTION  OF  THE  PARTIES, 

not  admissible  to  explain  an  instrument,  115. 

CONTINGENCY, 

not  admitting  of  valuation,  325. 
See  Consideration. 

CONTINGENT, 

tenant  in  tail,  his  power,  575. 

interests  in  estates  in  Ireland,  how  disposable,  603. 
interests  may  be  conveyed  by  and  under  the  statute,  650. 
See  Tenant  in  Tail. 

CONTINGENT  REMAINDERS, 

title  depending  on  destruction  of,  good,  521. 

trustees  to  preserve,  may  buy,  887. 

sold  and  barred,  and  new  right  acquired  by  seller,  to  be  con- 
veyed to  purchaser,  1024. 

destroyed  on  sale  by  trustees,  purchaser  with  notice  bound,  1031. 

under  new  law,  to  be  supported  notwithstanding  the  determina- 
tion of  the  preceding  estate  of  freehold,  650. 

CONTRACT, 

transfer  of  after  fraud  in  the  biddings,  18- 

j;*n72] 


INDEX.  673 

CONTB.  ACT— continued.  j^ 

what  are  distinct  contracts,  160,  161. 
the  equitable  consequences  of  it,   191. 
for  sale  of  estate,  converts  it  into  personal *-y,  192,  203. 

although  the  election  to  purchase  is  in  ilir?  purchaser,  203. 
unless  a  title  cannot  be  made,  or  equify  will  not  per- 
form the  contract,  212. 
to  sell,  revokes  vendor's  will  in  equity,  210. 
Avhen  deemed  complete,  213. 

See    Agreemext.      Devise.      Pukchaser.      Re- 
scinding. 
CONTRIBUTION, 

••'to  judgments,  671,  1027. 
in  equity  to  incumbrances,  728,  729. 

covenant  to  contribute  to  expense  of  suit   for  modus,  does  not 
run,  734. 

"CONVENIENT  SPEED,"  57. 

CONVERSION, 

in  cases  of,  where  trustees  must  sell  immediately,  58. 
contract  to  sell  converts  estate  into  personalty,  203. 
although  option  to  purchase  is  in  a  lessee,  ib. 
if  no  title,  heir  at  law  of  seller  takes,  212. 
and   heir  or  devisee  of  purchaser  not   entitled   to  another 

estate,  213. 
no  conversion  unless  equity  will  enforce  contract,  ib. 
See  Intermediate  Rents. 

CONVEYANCE, 

how  made,  in  United  States,  650,  note, 
preparation  of,  effect  on  objections  to  title,  402. 
expense  of,  cannot  be  recovered,  if  no  title,  427. 

unless  objection  to  title  concealed,  ib. 
not  to  be  prepared,  if  title  bad,  429,  691. 

or  till  the  purchaser  is  satisfied  with  title,  691. 

but  may  be,  if  deeds  promised  to  be  produced,  450. 
burned,  seller  must  execute  a  new  one,  460. 
to  uses,  Avhether  deeds  pass  with  seisin,  464. 
impeached  for  fraud,  when  to  be  produced  in  suit,  472. 
presumption  of,  527,  528. 
to    trustees,  to  sell,  where   operative  against  judgments,  657, 

665. 
before  execution  of,  incumbrances  discovered  must  be  discharg- 
ed by  seller,  679. 
eviction  of  purchaser,  before  execution  of,  relief  granted,  680. 
after  execution  of,  no  such  relief^  ib. 

unless  in  the  case  of  concealment,  686. 
increased  in   length  by    incumbrances,  &c.   expense  falls    on 

seller,  690. 
how  to  be  framed,  where  person  joins,  to  cure  objection,  691. 
corrected  where  drawn  by  mistake,  ib. 
alteration  in  draft,  should  be  communicated,  ib. 
engrossed,  but  defect  of  title  discovered,  ib. 
to  lessee,  destroys  covenants  in  lease,  692. 
Vol.  II.  85  [*1173] 


6T4 


INDEX- 


CO'NYEY  A^CE— conti7med. 

expense  of,  falls  on  purchaser,  ib. 

expense  of  its  execution  falls  on  the  seller,  ib. 

to  be  executed  by  seller  himself,  ib.  693. 

if  purchase  go  off,  belongs  to  purchaser  if  not  executed,  693. 

to  whom  it  belongs  when  executed,  ib. 
attorney  of  seller  no  lien  on  it,  695. 
should  be  registered  immediately,  696. 
how  to  be  stamped,  697. 
seller  bound  to  execute  duplicate  of,  under  covenant  for  further 

assurance,   766. 
upon  sale  by  court,  by  whom  prepared  and  settled,  74. 
draft  of,  approved,  not  an  agreement,  128. 
^'objected  to,  and  one  party  agrees  by  parol  to  rectify  it  and  the 

other  executes  it,  agreenient  is  binding,  188. 
to  lessee  determines  the  covenants,  193. 
from  infants,  lunatics,  &lc.  trustees,  224. 
from  h'jsband  and  wife,  230,  note, 
from    tenant   for  life   or  executory    devisee    to   purchaser  from 

devisor,  225. 
lands  left  out  of,  where  purchaser  is  entitled  to,  373. 
lands  inserted  in,  by  mistake,  seller  entitled  to,  ib. 
not  operating  as  purchaser  supposed,  no   bar  to  seller's  relief^ 

379. 
should  be  stipulated  that  conveyance  shall  be  prepared  by  and 

at  expense  of  purchaser,  263. 
must  be    prepared    and    tendered   by   purchaser,  although    not 
bound  to  prepare  it  by  agreement,  262,  263. 

but  purchaser  although  required  to   prepare   conveyance, 
•  need  not,  if  title  bad  263. 
delivery  of,  for  execution,  stops  interest,  798. 
in  the  name  of  one  of  two  joint  purchasers,  trust  how  proved, 

905. 
transfers  all  the  rights  of  conveying  parties,  1022. 
defective,  must  be  made  good  by  seller,  &,c.  1023. 

so  against  judgments,  ib. 
without  title  in  seller,  he  must  convey  any  new  right,  ib. 
so  where  contingent  estate  was  sold  and  barred,  ib. 
but  not  where  act  of  parliament  contravened,  1024. 
notice  before  execution  of,  binding,  1036. 

See  Dratt.     Estoppel.     Objections. 
COPARCENERS. 

possession  of  one,  not  that  of  companion,  623. 
COPIES  OF  COURT  ROLL, 

to  be  furnished  to  purchaser,  451. 

where  covenant  to  produce  cannot  be  required  bv  purchaser,  476. 
COPIES  OF  DEEDS, 

when  received  in  evidence,  453,  note  (1). 
See  Attested  Copies. 
COPPICE, 

may  be  cut  before  conveyance,  819. 
COPYHOLDS, 

abstract  of  title  to  enfranchisement,  433. 
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COFYKOLBS— continued.  ^ 

copies  of  court-roll  to  be  furnislied  to  purchaser,  451. 
pass,  by  what  description,  521. 
tenant  in  tail  of,  his  power,  596. 
bound  by  judgments,  662. 

except  as  against  purchasers  without  notice,  663. 
to  be  surrendered  by  seller  himself,  692,  693. 
expense  of  surrender  and  admittance  falls  on  purchaser,  692. 
contracted  for,  devisable  before  surrender,  under  old  law,  194. 
passed  under  a  general  devise,  if  surrendered,  although  bought 

after  the  wil',  199. 
pass  by  will  without  custom,  &c.  under  new  law,  200. 
sold  as  freehold,  not  forced  on  purchaser,  343. 
sold  as  equal  to  freehold,  must  be  conveyed  to  purchaser  though 

freehold,  ib. 
■    *sold  with  a  stipulation  to  avoid  sale,   if  they  prove  freehold, 

must  be  proved  to  be  copyhold,  343. 
pass,  by  what  description,  373. 
liable  to  ancestor's  debts,  834. 

purchase  of,  in  name  of  child,  an  advancement,  913. 
of  wife,  enfranchised  by  husband  for  her  benefit,  917. 
purchased,   where  a   performance    of  a   covenant    to    buy    and 

settle,  922. 
within  27  Eliz.  c.  4,  926. 

See   Attested    Copies,     Conveyance.     Devises. 
CouKT  Rolls.     Steward.     Tenant  in  Tail. 

CORPORATIONS, 

ecclesiastical,  in  sale  by,  time  material,  292. 

cannot  hold  without  license,  884. 

sealing  by  them  is  equivalent  to  signing  and  sealing,  971. 

CORPOREAL  HEREDITAMENTS, 

made  by  the  new  law  the  subject  of  grant,  for  the  purpose  of 
conveyance,  649. 

COSTS, 

of  investigating  title  purchaser  fixed  with,  where,  415. 

of  re-sale  of  purchaser  re-selling,   where   title   proves  bad,  not 

recoverable,  426. 
as  between   attorney  and  client,   not  recoverable    where   costs 

paid  in  suit  between  party  and  party,  428. 
of  trustees,  63. 
of  purchaser  under  decree  to  be  paid  if  title  bad,   76. 

by  the  plaintiff",  if  no  funds,  ib. 
of  contract  include  costs  of  making   out  vendor's   title,  semble, 

263. 
repaid  upon  reversal,  do  not  carry  interest,  280,  281. 
stipulation  to  return,  excludes  interest,  798. 
paid,  and  decree  reversed,  do  not  carry  interest,  814. 
at  law,  abide  event,  821. 
in  equity,  depend  on  circumstances,  ib. 
prevailing  party  in  eo^mty,  prima  facie,  entitled,  821,  note. 
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COSTS— continued. 

but  court  will  exercise  its   discretion   and   vary    that  rule, 
where  case  is  made  out  for  so  doing,  822,  note, 
against  vendors  in  equity,  822,  823,  824,  &  notes. 

purchasers  in  equity,  822,  825,  830. 
none  on  either  side,  where,  823,  825,  830. 
apportioned  between  seller  and  purchaser,  824,  826. 
affected  by  misrepresentation,  822. 

the  state  of  the  title,  823,  824. 
a  doubtful  fact,  825. 
the  evidence  of  title,  826. 
upon  appeal  to  D.  P.  825,  831. 
opinion  of  counsel  will  not  save  costs,  825. 
conduct  of  parties  affects  costs,  826. 
where  purchaser  takes  possession,  828. 
not  set  off  against  a  deposit,  829. 
where  a  trustee  pays  costs,  ib. 
of  action,  paid  by  the  party  vfho  has  no  equity  resorting  to  law, 

ib. 
fraud  set  up  as  a  defence,  which  fails,  involves  costs,  830. 
•''mis-statement,  though  by  mistake,  involves  costs,  830. 
effect  of  death  of  vendor,  ib. 
must  be  borne  by  vendor,  if  suit  necessary  to  confer  title,  ib. 

See    Attokxey.        Expenses.         Reference     to 
Master. 

COUNSEL, 

opinion  of,  not  a  waiver  of  objections,  402. 

nor  of  objection  to  subject  of  contract,  407. 
opinion  of,  against  title,  not  admitted  in  action,  424. 
how  he  shovild  peruse  an  abstract,  438. 
notice  to,  notice  to  client,  1041. 
cannot  prove  notice  against  his  client,  1061. 
purchaser  not  bound  to  produce  case  or  opinion  of,   1062, 
See  Costs.     Notice. 

COUNTERMAND, 

of  bidding,  20. 

of  authority  of  arbitrators  by  death  of  party,  328. 

COUNTERMANDABLE  LICENSE,  97,  98. 

COURT  ROLLS, 

not  notice  to  a  pm'chaser,  1059. 

COURTS  OF  EQUITY, 

on  sale  by,  equitable  estate  forced  on  purchaser,  where,  525. 
may  enforce  contracts  by  tenant  in  tail,  580,  587. 

but  cannot  aid  defects  under  act,  ib.  588. 
purchaser  under  decree  bound  by  judgments,   660. 
decrees,  orders,  «fcc.  where  binding  as  judgments,   663. 
in  sales  by,  Avhat  covenants  for  title  may  be  required,  704, 
See  Lis  Pendens.     Saees  before  a  Master. 

COVENANTS, 

right  to  re-enter  on  breach  of,  title  bad  if  sale  in  lots,  503. 
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COVENANTS— cowiinwefZ.  • 

not  to  bar  dower,  binding,  547. 
accepted  against  an  incumbrance,  680. 
not   to  be  implied,   under  the  new  law,  from  the  words  "  give" 

or  "  grant,"  650. 
where  they  run  with  the  land,   708,  &  note, 
to  reside  in  a  house,  whether  it  runs,  717. 

so  to  exercise  a  trade  therein,  721. 
by  purchaser  to  pay  a  rentcharge  created  by  the    conveyance  to 

him,  does  not  run,  723. 
whether  a  covenant  to  pay  a  rent  runs  with  it  in  any  case,  724. 
relating  to  tithes,  runs  with  them,  ib. 
by  mortgagor  to  pay  the  money,  does  not  run,  725. 
by  one  joint- tenant  on  sale   to    the   other,  to  pay  the  rent  on  a 

lease,  &c.  does  not  run,  ib. 
■    by  lessee  of  mines  to  build  a  mill,  where  it  runs,  ib. 
not  running  with  land,  seller  must  lend  his  name,  726. 
operation  of  covenants  not  to  build  on  laud  or  the  like,  731. 
for  right  of  pre-emption  do  not  run  with  the  land,  733. 
to  contribute  to  expenses  of  suit,  do  not  run,  734. 
*not  to  build,  &:-c.  enforced  in  equity,  737. 
by  owners  of  iron- works  to  use  a  rail-way,  whether  it  runs,  ib. 
for  value  of  estate,  a  distinct  covenant,  762. 
in  lease,  where  properly  stated  in  particulars,  28. 
"  common  and  usual,"  meaning  of  term,  ib. 
of  warranty,  do  not  attach  where   grantor   is    disseised  at  the 

time  of  conveyance,  765,  note, 
in  lease,  enure  to  purchaser  of  reversion,  219. 
purchaser   of  underlease  bound   by  usual  covenants  in  original 

lease,  238. 

where  bound  by  notice  of  unusual  ones,  ib. 
prohibitory   covenant   against   purchaser's    declared  object  and 

seller  silent,  fatal,  ib. 
in  agreement  for  purchase,  are  dependent,  260. 
for  purchase-money,  no  discharge  of  lien,  866. 
to  purchase  and  settle   an  estate,    what   amounts  to  a  perform- 
ance, 920. 
not  a  lien  on  the  covenantor's  lands,  922. 

COVENANT  TO  PRODUCE  DEEDS, 

seller  cannot  withhold  deeds  because  he  has  entered  into  such 
a  covenant,  456. 

where  part  of  mortgaged  estate  sold,  ib. 

whether  it  can  be  required  under  covenant  for  further  assur- 
ance, 461,  467. 

its  lasting  operation,  474. 

binds  the  deeds  in  equity,  ib. 

purchaser  cannot  require  covenant  to  produce  copies  of  court 
roll,  where,  476. 

should  be  by  separate  deed,  477. 

seller  of  part  holding  such  a  covenant,  enters  into  a  new  one, 
478. 

should  be  entered  into  by  the  legal  holder  of  the  deeds,  479. 
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COVENANT  TO  PRODUCE  DEEDS— coniwmed. 

runs  with  the  land  through  the  purchaser,  ib. 

whether  it   docs   so  with  the  remaining  land  in  the  seller, 
ib.,  482,  483. 
title  may  be  valid,  although  the  covenant  do  not  run   with  the 

land,  484. 
if  doubtful  whether  it  run  with  land,  title  bad,  515. 
See  Lessees.     Perpetuity.     Rents. 

COVENANTS  FOR  TITLE, 

defective  title  accepted  with  covenants,  agreement  should  be  re- 
cited, 409. 
remedy  under  covenants  of  earlier  vendors,  G84. 
the  usual,  701. 

agreement  to  convey  will  generally  determine  the  kind  of  con- 
veyance to  which  vendee  is  entitled,  702,  note, 

for  examples  of  this,  see  702,  note, 
to  guard  against  a  known  defect,  the  agreement   should  be  re- 
cited, 702. 
right  to,  under  a  contract  of  sale,  ib. 
against  whom  a  seller  is  bound  to  covenant,  ib. 

where  the  seller  w^as  the  purchaser,  ib. 

where  the  seller  was  not  the  purchaser,  703. 

where  the  sale  is  by  trustees,  704. 

where  the  sale  is  by  a  court  of  equity,  ib. 

where  the  sale  is  by  the  Crown,  705. 

where  the  sale  is  by  assignees,  ib. 

^'where  the  sale  is  Avith  the    consent  of  tenants  for  life  un- 
der a  power,  706. 
purchaser  not  entitled  to  a  regular  chain  of,  ib. 
short  form  of,  under  statute,  ib. 
run  with  the  land  to  assignees,  heirs,  devisees,  708. 

so  to  assignees,  dtc.  of  leaseholds,  709. 
how  covenants  to  run  should  be   entered  into  where  there  is  a 

seisin  to  uses,  ib. 
entered  into  with  cestui  que  use  taking   a  power,  do  not  run  if 

power  executed,  and  use  defeated,  711,  712. 
covenants  with  cestui  que  use  do  run,  ib. 
covenants  will  go  to  appointee  under  original  seisin,  711. 

so  covenants  entered  into  with  appointee  will  run,  ib. 
where  the  seller  ought  to  have  the   fee,  in  order  to  make  the 

covenants  run,  712,  713. 
privity  of  estate  necessary  for  covenants  to  run,  713  and  note. 

what  it  is,  ib. 
whether  the  covenantor  must  have  the  estate  to  make  the  cove- 
nants run,  718. 

covenants  by  husband  of  feme  mortgagor,  722. 
value  of,  743. 
whether  apportionable,  ib. 
general,  do  not  extend  to  tortious  evictions,  745  and  note. 

unless  the  wrong-doer  is  named  in  the  covenant,  746. 

or  the  covenantor  himself  is  the  wrong-doer,  ib. 

or  the  covenant  is  against  all  prelending  to  claim,  ib. 
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COVENANTS  FOR  TITLE— continued. 
effect  of  exception,  ib. 

will  not  be  restrained  on  slight  grounds,  755. 
may,  on  the  ground  of  mistake,  be  rectified  in  equity,  762, 
763. 
suit  in  equit}',  a  disturbance,  746. 

covenant  for  right  to  convey,  extends  to  grantor's  capacity,  747. 
limited,  to  Avhat  persons  they  extend,  ib. 
acts  and  means,  construction  of,  748. 
who  are  persons  claiming  under  grantor,  516,  748,  749. 
what  rents  and  arrears  within  covenants,  749. 
inchoate  right  of  dower  an  incumbrance,  748,  note, 
neglect  or  default,  their  meaning,  750,  752. 

permitted  or  suffered,  party  or  privy  to,  their  construction,  751. 
to  what  subject  covenant  extends,  753. 
.    restrictive  loords  in   the  first  of   several  covenants,  with   the 
same  object,  extend  to  all,  756. 

but  first  covenant,  if  unlimited,  is  not  restrained  by  a  sub- 

seqvient  limited  one,  759. 
nor  will  a  preceding  general  covenant  enlarge  a  subsequent 

limited  covenant,  761. 
where  the  covenants  concern  different  things,  they  are  not 
controlled  by  restrictive  words  added  to  one,  762. 
purchaser  is  entitled  to  what  remedy  under  covenants  for  title, 

763. 
where  covenant  is  broken,  ib.  764,  note. 

measure  of  damages,  764,  765  and  notes, 
whether  improvements  can  be  recovered  for,  765. 
^purchaser  may  wait  till  eviction,  764. 

action  against  devisees,  &lc.  under  the  1  Will.  4,  c.  47,  766. 
purchaser  not  bound  to  give  notice  of  adverse  suit  to  the  cove- 
nantor, ib. 

COVENANT  FOR  FURTHER  ASSURANCE, 

covenant  to  produce  deeds  not  within,  semih,  461. 
does  not  give  a  right  to  an  account  to  prove  a  recital  in  convey- 
ance, 461,  467. 
not  running  with  the  land,  specifically  enforced,  726,  727. 
purchaser  may  require  duplicate  of  conveyance,  766. 

and  judgments,  &c.  to  be  removed,  767. 
act  must  be  required  within  the  time  limited,  ib. 
reasonable  acts,  means  necessary  ones,  ib. 
at  whose  costs  to  be  made,  ib. 
as  counsel  shall  devise,  ib. 

seller  should  be  allov/ed  to  read  assurance,  768. 
indemnity  or  warranty  cannot  be  required,  769. 

COVENANTS  RUNNING  WITH  THE  LAND. 

what  are,  708,  &  note, 
what  are  not,  709,  note. 
CREDITORS, 

bound  by  seller's  lien,  880. 

consulted  as  to  sale,  cannot  buy  the  property,  887. 

execution,  may  buy  the  estate,  888. 
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CREDITORS— continued. 

laches,  its  effect  against,  899. 

guilty  of  laches,  cannot  follow    specific  legacy    against   a  pur- 
chaser, 1026. 

cannot  enforce  a  contract  against  purchaser,  where  voluntary 
settlement,  941. 

See   Advancement.      Purchase-money.     Simple 
Contract  Creditors.     Trustees. 

CROP, 

of  underwood  cut,  not  an  acceptance  of  title,  401.  ' 

CROPS, 

where  they  can  be  sold  by  parol,  99,  101, 
purchaser  of,  hoAv  bound  by  statute,  110. 
stamp  upon  sale  of,  111. 
taking  of,  during  delay,   819. 

CROSS    BILL, 

not  necessary  Avhere  answer  admits  an  agreement,  though  differ- 
ent from  that  stated  in  bill,  253. 
not  to  be  filed  by  purchaser  where  no  title,  419. 

CROWN, 

no  covenants  for  title  in  sale  by  the,   705. 
bound  by  deposit  of  deeds,  882. 

See  Accountant.     Crown  Debts.     Grant. 
CROWN  DEBTS, 

register  of,  673. 

should  be  searched  for,  ib. 

where  protected  against  by  term  of  years,  ib.  674. 

bind  a  purchaser,  where  term  assigned  for  debtor,  778. 

but  not  where  term  is  first  assigned  for  the  purchaser,  781 . 
bind  against  a  voluntary  settlement,  780,  781. 
*-bonds  for,  judgments,  &i,c.  to  be  registered,  1010. 
quietus  may  be  registered,  1011. 
sale  under  1  &  2  Geo.  4,  1009. 
sale  under  2  Vict,  with  consent  of  treasury,  1011. 
See  Accountants  to  the  Crown. 

DAMAGES, 

none  for  loss  of  bargain,  424,  425,  note. 

if  no  fraud,  and  sale  falls  through  from  defect  of  title,  damages 

will  be  consideration  j^aid  and  interest,  425,  note, 
but  purchaser  cannot  recover  expenses  of  taking  possession,  or 

of  commencing  to  cultivate,  425,  note, 
if  there  has  been  fraud,  measure   of  damages   will  be  value  of 

land  and  interest,  425,  note, 
so  where  vendor  has   divested  himself  of  title   after  agreement 

to  convey,  425,  note, 
amount  of  where  a  breach  under   covenants   of  warranty,  764, 

765,  &  notes. 

whether  improvements  could  be  recovered  for,  765. 
nominal  only,  Avhere  incumbrance  contingent,  ib. 
nominal  only,  recovered  by  purchaser  where  the  vendor  has  no 

title,  257. 
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DAMAGES — continued. 

so  where  auctioneer  sells  after  his  authority  has  expired,  ib. 
sed  qu.  as  a  general  rule,  ib. 
in  equity,  where  seller  sold  to  a  second  purchaser  pending  suit, 

253. 
whether  they  can  be  given  in  equity,  253,  254,  &l  note, 
none  in  equity  for  defective  title,  255. 

nor  for  misrepresentation,  after  conveyance  executed,  ib. 
nor  for  loss  by  selling  out  of  funds,  258. 
liquidated,  256. 

See  Compensation. 
DEATH, 

of  either  party,  consequences  of,  149,  150,  203,  206,  301. 

324,  326. 
of  vendor  or  vendee,  contract  not  affected,  192. 
of  vendor,  effect  of  as  to  wife's  freebench,  229. 
of  vendor,  effect  of  as  to  costs,  830. 
of  purchaser,  action  by  heir,  259. 
presumption  of  in  case  of  continued  absence,  609,  note. 

DEBTS, 

specialty,  &c.  binding  heir  at  law,  833,  834. 
devisee,  834. 
See  Assets.     Ckowx  Debts. 

DECEIT, 

action  by  a  purchaser  for  misrepresentation,  3,  272. 
action  against  a  purchaser,  5. 

DECREE.     See  Sai.es  undek. 

DECREES  OF  EQUITY, 

obtained  by  fraud,  relieved  against,  67. 

purchaser,  how  ftir  bound  by  error  in,  or  disobedience  of,  66,  67. 

effect  of  reversal,  814. 

for  payment  of  money,  where  equal  to  judgments,  962. 

notice,  where  and  where  uot,  1047. 

See  Bills  Dismissed.     Notice. 

DEED, 

will  be  permitted  to  stand  as  security,  where  sale  set  aside  for 
inadequacy  of  price,  326,  note. 

but  not  if  sale  was  in  fact  fraudulent,  326,  note, 
form  and  execution  and  effect  of  in  United  States,  650,  note, 
kind  of,  and  the  covenants  it  must  contain,  to  be   determined 
by  language  of  agreement  to  convey,  702,  note, 
instances,  702,  note, 
what  assurances  must  be  by,  650. 

purporting  to  be  an  indenture,  need  not  be  indented,  ib. 
may  convey  contingent  interests,  rights  of  entry,  &lc.  ib. 
married  woman  may  disclaim  by,  ib. 

*DEEDS, 

where  stipulation  as  to  the  production  of  and  statement  as  to 

them  does  uot  preclude  right  to  call  for  title,  392. 
.statement  in  abstract  as  to  deeds,  binding  if  no  objection,  404. 
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D  EEDS — continued. 

must  be  proved,  although  stated  not  to  be  in  seller's  possession, 

ib. 
open  to  objection  produced  after  acceptance  of  title,  406. 
to  be  taken  into  Master's  office  on  oath,  431. 
to  be  produced  by  seller  for  examination,  with  abstract,  448. 
where  to  be  produced,  ib. 
at  whose  expense,  ib.  451. 
burnt  after  examination  of  abstract,  title  bad,  unless  secondary 

evidence,  450,  451. 
journeys  to  examine,  expense  of,  451. 
not  produced  before  the  Master,  no  objection  if  purchaser  was 

content  with  abstract,  452. 
descend,  &/C.  with  the  land,  454,  483. 
right  to  custody  of,  in  legal  owner,  454. 
belonging  to  a  purchaser,  if  left  with  seller  cannot  be  pledged, 

ib. 
in  United  States,  under  system  of  registration,  grantor  retains 

his  muniments  of  title,  453,  note  (1). 
solicitor's  lien  on,  for  costs,  455. 
delivered  to  purchaser  to  draw  conveyance,  belong  to  him  after 

completion,  ib. 
holder  of  lot  of  highest  value  entitled  to  deeds,  456. 
cannot  be  withheld  by  seller,  who  has   covenanted  to  produce 

them  on  a  prior  sale,  ib. 
deposit  of,  will  be  forced  on  purchaser,  where,  457. 
presumed,  where  lost,  459. 
recited,  need  not  be  prodviced,  where,  ib. 
lost,  proved  by  copies,  460. 
grant  of,  operation  of,  465. 
execution  of  title  deeds  not  proved  on  sale,  461. 

the  I'ule  in  an  action,  ib. 
whether  they  pass  with  seisin  to  uses,  464. 
prodiiction  of,  where  compelled,  467. 

where  parties  hold  under  the  same  instrument,  ib. 
joint  tenants,  &c.  entitled,  468. 
not  against  mortgagee,  ib. 
tenant  for  life  entitled  to  custody  of,  ib. 

delivering  deeds  to  purchaser  without  notice,  470. 
delivery  of,  compelled  in  equity  where  estate  is  recovered,  471. 
bound  in  equity,  by  covenant  to  produce,  474. 
condition  for  delivery  of  them,  as   all  he  has,  does  not  exclude 

right  to  good  title,  24. 
what  condition  excludes  the  right  to  them,  37. 
may  be  required  to  prove  title,  although  not  to  be  delivered  to 

purchaser,  38. 
effect  of  possession  of,  against  an  assignment  of  a  term,  782. 
registration  of  re-executed,  nugatory,  970. 
notice  of  possession  of,  notice  of  security,  1057. 
where  purchaser  must  prove  when  he  had  possession  of,  1065. 
mortgagee  bound  by  deposit  of,  Avhen  he  did  not  inquire,  1053. 
^notice  of,  notice  of  all  their  contents,  1056. 

although  inspected  with  a  particular  view,   1057. 
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DEEDS — continued. 

notice  of,  notice  of  equity  arising  out  of  them,  sed.  qu.  ib. 

See   Abstract.      Attested    Copies.      Attorney. 
Conveyance.     Covenant  to  Produce.     Depos- 
it.    Draft.      Notice.     Peedge.     Production. 
DEFECTIVE  CONVEYANCE.    See  Conveyance. 
DEFECTIVE  EXECUTION.     See  Power. 

DEFECTS, 

where  to  be  disclosed  to  a  purchaser,  2. 

DEFENCE, 

of  entire  failure  of  title,  in  action  on  note  for  purchase  money, 
681,  note. 

DEFICIENCY, 

in  quantity   of  acres   stated  in  a  contract  or   conveyance,   369, 

370  and  note, 
effect  of  the  -words   "  by    estimation,"    or  "  more  or  less,"  369, 

370  and  notes. 

DELAY, 

effect  on  specific  performance,  288  note. 

by  purchaser.  Court,  without   the   aid   of  the  Master,  will  con- 
sider objections  to  title,  415. 

alleged  against  vendor  by  purchaser,  court  will   take   the  same 
course,  418. 

effect  of  in  vendor,  81. 

may  destroy  right  to  be  relieved  on  ground  of  mistake,  90. 

purchaser  of  advowson  guilty  of,  not  entitled  to  vacancy  falling, 
332. 

where  it  gives  right  to  interest,  793,  806. 
See  Improvements.     Time. 

DELEGATION, 

trustee  cannot  delegate  power  to  give  receipts,  849. 

DEMONSTRATIVE  LEGACY, 

out  of  proceeds  of  sale  of  an  estate,  211. 

DEMURRER, 

lies  to  bill  for  a  specific  performance  against  distinct  ]Hirchasers, 
251. 

DEPENDENT  COVENANTS,  260. 

DEPOSIT, 

ordered  into  court  upon  injunction  by  seller,  418. 

but  not  where  good  title,  and  purchaser  in  fault,  ib. 
carries  interest  where  no  title,  426. 
of  deeds  for  purchaser,  where  sufficient,  457. 
of  will  ordered  after  conveyance,  upon  misrepresentation,  461. 
vendor  rescinding  contract  cannot  retain,  25. 
forfeited  under  conditions  of  sale,  39,  51. 
where  made  recoverable  as  stipulated  damages,  40. 
whether  forfeit  depends  on  intention,  ib. 

cheque  for,  may  be  refused  payment,  when  deposit  could  be  re- 
covered, 47. 
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DEFOSIT— continued. 

returned,  where  after  sale  by  assignees  fiat  is  superseded,  60. 

auctioneer's  receipt  for,  Avhere  an  agreement,  121. 

paid  by  an  infant  who  declines  to  complete,  cannot  be  recov- 
ered, 234. 

in  hands  of  seller  will  be  ordered  into  court,  where,  251. 

recovered,  yet  seller  may  file  a  bill,  255. 

should  be  retained  by  auctioneer  till   contract  is  completed,  48. 

*so  by  solicitor,  48. 

ordered  to  be  paid  into  court,  auctioneer's  expenses  to  be  de- 
ducted, 49. 

is  a  part  payment,  48. 

loss  by  insolvency  of    auctioneer,  falls  on  vendor,  50. 

purchaser  may  not  forfeit,  and  abandon  the  contract,  51. 

investment  of,  in  the  funds,  binding  on  a  vendor  or  purchaser, 
where,  ib. 

acceptance  of  less  than,  binding,  ib. 

purchaser  will  be  relieved  against  a  forfeiture,  where,  ib. 

if  purchaser's  bill  for  specific   performance  be  dismissed,   court 
cannot  order  deposit  to  be  returned,  ib. 

if  seller's  bill  be  dismissed,  the  court  may  compel  him  to  repay 
deposit  with  interest,  ib. 

p;iid  by  an  agent  for  purchaser,  may  be  recovered  by  the  latter, 
if  breach  of  contract,  257. 

purchaser  is  entitled  to  interest  on  his  deposit,  258. 

purchaser  not  bound  to  pay  interest  on,  808. 

nor  entitled  to  interest  on,  where  contract  proceeds,  809. 

if  recoverable,  carries  interest,  ib. 

of  deeds,  882. 

of  the  title-deeds  by  a  settlor  after  voluntary  settlement,  inope- 
rative at  law  against  the  settlement,  930. 

See    Action.     Auctioneer.      Deeds.      Interest. 
Investment.     Sales  before  a  Master. 

DESCENDED  ESTATES,  834. 

DESCENT, 

abstract  of  title  under,  436. 

to  be  traced  from  the  purchaser,  549. 

person  last  entitled  the  purchaser,  unless  proof  to  the   contrary, 
550. 

seisin  unnecessary,  550,  555. 

where  father   illegitimate,  his  son  entitled  by  descent,    cannot 
transmit  to  his  heir  ex  parte  materna,  551. 

heir,  a  devisee,  takes  as  such,  ib. 

limitation   to  grantor   or   his   heirs,   grantees    take  as  purcha- 
sers, ib. 

to  heirs,  &c.  of  ancestors  of  a  person,  descent  as  if  ancestor 
were  the  purchaser,   552. 

between  brothers  and  sisters,  to  be  traced  through  parent,  553. 

lineal  ancestor  may  be  heir  to  his  issue,  ib. 

males  preferred  to  females,  553. 

mother  of  more  remote   male  paternal  ancestor,  how  pre- 
ferred, ib. 
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half  blood  admitted,  554. 

possessio  fratris  at  an  end,  555,  556,  558. 
attainder  of  no  force,  where,  554. 
when  the  new  law  commenced,  ib. 
canons  of  descent,  under  old  and  new  law,  556. 
pedigree,  how  to  be  traced  under  new  law,  557. 
cast  does  not  defeat  right  of  entry,  614. 
See  Marshalling. 

^DESCRIPTION  OF  AN  ESTATE, 

false,  378. 

DETERIORATION.     See  Dilapidations. 

DEVISE, 

under  old  law  : 

estates  contracted  for  devisable,  freehold  and  copyhold,   194. 
passed  by  general  devise,  where,  195. 
did  not  pass,  where,  ib. 
of  estate  under  contract  for  sale  for  charity,  invalid,  192. 
of  a  term  was  revoked  by  the  purchase  of  the  fee,  196. 
of  an  equitable  estate,  not  revoked  by  a  subsequent  convey- 
ance to  the  devisor,  ib. 

unless  to  different  uses,  198. 
and  then,  although  the  contract  was  by  parol,  ib. 
revoked  by  a  contract  for  sale,  200. 

unless  equity  would   not  perform  the  contract,   sembh, 

201. 
Avhere  the  agreement  was  abandoned,  qu.  ib. 
republication,  what  amounted  to,  198. 
where  a  case  of  election  was  raised,  199. 
copyholds  devised  under  old  and  new  law,  ib.  200. 
by  seller  of  estate  agreed  to  be  sold,  203. 
under  new  law  : 

passes  all  property  at  testator's  death,  206. 

not  revoked  beyond  interest  subsequently  created,  ib. 

unless  by  marriage,  ^c.  ib. 
of  estates  contracted  for,  valid,  207. 
operation  of  where  a  term  passed  and  the  fee  bought,  ib. 
operation  of  will  of  lessee   giving  realty  and    personalty,  and 
then  buying  fee,  208. 

when  the  term  is  specifically  given,  209. 
revocation  confined  to  estates  created,  210. 
election,  now  altered,  ib. 
cautions  in  purchasing  of  heir  at  law,  ib. 
contract  to  sell,  whether  a  revocation,  ib. 
contract  not  executed  by  equity  or   abandoned,  no    revocation, 

210. 
by  seller  of  estate  contracted  to  be  sold,  its  effect,  ib. 
tenant  for  life,  &,c.  to  convey  to  purchaser  from  devisor,  225. 
executory,  limits  of,  app. 

See  Conversion.     Heik  at  Law.     Legatee.     Will. 
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DEVISEE, 

of  estate  contracted  for,  not  entitled  to  estate  or  purcliase-mo- 
ney,  if  no  title,  212. 

co7itra,  if  an  estate,  not  contracted  for,  is  by  will  directed 
to  be  bought,  214. 
bow  liable  to  testator's  debts,  834. 

marshalling  against,  where  lien  for  purchase-money  and  simple 
contract  debts,  877. 
not  for  legatees,  ib. 
contribution  between  devisee  and  legatees,  879. 
See  Executory  Devisee. 

#DEVISEES, 

entitled  to  benefit  of  covenants  for  title,  708. 

where,  though  broken  in  testator's  lifetime,  ib, 
liable  to  action  of  covenant,  766. 
See  Deyises. 

DEVISES, 

doubtful  titles  under,  514,  516. 

estates  tail,  514. 

executory  devise,  ib. 

fee  simple,  ib. 

legal  representatives,  515, 

leaseholds  for  lives,  ib. 

power  of  sale,  ib. 

shifting  clause,  538. 
which  bar  dower,   547. 
which  satisfy  dower,  548. 
to  heir,  he  takes  as  devisee,  551. 
of  real  and  personal  estate  pass  all  at  death,  562,  564,  567. 

including  customary  freeholds  and  copyholds,  562. 

and  contingent   interests,  and  right  of  entry,    562,   note, 
5u3,  note,  564. 
power  coupled  with  an  interest,  562,  note, 
reversion  after  estate  tail,  562,  note, 
infants  cannot  make  a  will,  564. 
married  women  may  make,  what  wills,  ib. 
lunatics  under  the  old  law,  ib. 
how  wills  are  to  be  executed,  ib. 

where  they  are  executions  of  powers,  565. 
publication  not  necessary,  ib. 
incompetent  witnesses  sufficient,  566. 
revocation  of  will,  566,  567,  568. 

by  marriage,  566,  568. 

not  by  presumption,  567. 
four  modes  of  revocation,  568. 
obliterations,  alterations,  and  interlineations,  567. 
revival  of  revoked  will,  ib. 

residuary  or  general,  include  lapsed  and  illegal  devises,  568. 
general,  include  copyholds,   leaseholds  and   estates   subject   to 

general  powers,  ib.  569. 
fee  passes,  without  words  of  inheritance,  569. 
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DEYIS'ES— continued. 

"  die  without  issue,"  &.C.,  confined  to  time  of  death,  ib. 
trustees  take  the  fee,  where,  570. 
estate  tail  does  not  lapse  if  issue,  ib. 
to  issue,  lea\ing  issue,  do  not  lapse,  ib.  571. 
See  Descent. 

DILAPIDATIONS, 

where  purchaser  entitled  to  allowance  for,  819. 
where  the  allowance  carries  interest,  ib. 

DISABILITIES, 

several  existing  at  same  time,  effect  of,  608,  note, 
ten  years  allowed  for,  after  removal,  624. 

but  not  exceeding  forty  years,  ib. 

what  places  are  not  beyond  the  seas,  625. 
in  the  case  of  easements,  644- 

*DISCLAIMER, 

by  married  woman,  650. 
by  trustee,  850. 

DISCONTINUANCE, 

does  not  defeat  right  of  entry,  614. 

DISCOVERY, 

none  in  equity  of  title-deeds   in  possession  of  purchaser   under 

tenant  for  life,  471. 
purchaser  not  compelled  to  discover  Avritings,  1019. 
unless  suspicious  on  the  face  of  them,  1021. 
See  Heir  in  Taii,. 

DISCRETIONARY  POWER, 

in  trustees,  they  cannot  be  compelled  to  exercise  it,  240. 

DISTRESS, 

for  rent  reserved   upon   lease  of  freehold   or    leasehold,   where 

there  is  a  reversion,  219,  n. 
where  a  purchaser  can  distrain,  219. 

DOCKET, 

notice  of,  its  effect,  953. 
See  Judgments. 

DOUBTFUL  TITLE, 

not  enforced  against  purchaser,  SOS- 
even  in  House  of  Lords,  506. 
extent  of  the  rule,  ib. 

upon  law  or  fact,  508. 

judge  acts  upon  his  own  doubts,  511. 

cases  in  which  a  title  has  been  held  doubtful,  513. 
under  devises,  514,  516. 
under  deeds,  515. 

cases  in  which  a  title  has  been  held  not  doubtful,  516. 

bare  possibility  not  an  objection,  518. 

suggestions  of  old  entails,  &c.,  not  an  objection,  519. 
nor  mere  suspicion  of  fraud,  520. 

no  title  doubtful  at  law,  529,  531. 
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DOUBTFUL  TITLE— continued. 

how  far  a  defence  at  law  in  action  for  the  purchase-money,  530, 

note  1. 
upon  qviestions  of  fact,  535. 
issue  directed,  539. 
upon  pedigree,  legitimacy,  ib. 
See  Fact. 

DOWER, 

now  affected  by  3  «fe  4  Will.  4,  c.  105,  229. 
how  barred  by  the  old  law,   541. 

by  previous  attendant  term,  ib. 
where  barred  by  equitable  jointure,  543. 

thirds  not  barred,  where,  ib.  and  note, 
mode  of  barring  dower  in  the   United  States,  by  voluntary    act 

of  the  wife,  543. 
under  the  new  law,  546. 

out  of  estates  wholly  or  partially  equitable,  ib. 
attaches  on  estate  contracted  for,  ib. 
in  husband's  power,  545,  547. 

saving  in  the  act,  545. 
*mav  be  defeated  by  husband's  disposition,  by  will  or  otherwise, 

547. 
limitations  to  bar,  should  not  be  inserted  in  conveyance  without 

direction  under  the  act,  546. 
barred  by  devises  to  wife,  where,  547. 
covenant  not  to  bar,  binding,  ib. 
arrears  for  six  years  only  can  be  recovered,  638. 
See  Jointure. 

DRAFT, 

of  conveyance  altered,  should  be  communicated,  691. 

belongs  to  client,  693. 
of  conveyance  approved,  not  an  agreement,  128. 
nor  although  altered  or  written  by  party,  128. 
approbation  does  not  make  it  liable  to  a  stamp,  129, 
of  deed,  where  not  notice,  1057. 

of  conveyance,   where  not   secondary   evidence  against  purcha- 
ser, 1062. 

See  CoNVEYANcr,,     Deeds.     Notice. 

DROPPING  OF  LIVES, 

allowance  for,  334,  799,  803. 

DRY  ROT,  387. 

EARNEST, 

ring  given  as,  48. 

EASEMENTS, 

of  entry  for  the  purpose  of  harvesting  crops,  110.  • 
where  barred  by  time,  642  and  note, 
pleadings,   645. 
^eifect  of  permission  asked,  646. 

EJECTMENT, 

the  remedy  under  new  statute  of  limitations,  615, 
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EJECTMENT— continued. 

where  it  can  be  brought  without  notice   against  purchaser  in 

possession,  264. 
not  barred  by  purchaser's  possession,  ib. 
See  Mortgage. 

EJECTMENT  BILL, 

not  allowed,  although  party  has  not  the  deeds,  471. 

ELECTION.     See  Advancement.     Heir  at  Law.     Possession. 

EMBLEMENTS,  80,  99. 

ENFRANCHISEMENT.     See  Copyholds. 

ENTIRE  CONTRACT,  43  note. 

ENTRY,  RIGHT  OF, 

not  defeated  by  descent,  &c.  614. 
not  saved  by  continual  claim,  ib. 
confined  to  twenty  years,  ib. 

when  time  begins  to  run,  615. 
entry  not  a  possession,  623. 

See  Statute  of  Limitations. 

*EQUITABLE  ESTATE, 

title  to,  495. 

jjurchaser  not  bound  to  take,  506. 

purchaser  under  decree,  compelled  to  take,  525. 

but  not  a  title  to  be  supported  by  injunction,  526. 

and  a  sub-purchaser  will  not  be  bound,  ib. 

nor  a  purchaser  out  of  court  going  in  under  a  suit,  ib. 
dower  out  of,  546. 
in  equity  of  redemption,  546  note, 
where  barred  by  non-claim  under  old  law,  610. 
bound  by  judgments,  193,  662. 
•  See  Cestui  que  Trust.     Judgments.     Pretended 

Title.     Recovery.     Trustees. 

EQIJITABLE  INTEREST.     See  Chose  in  Action. 

EQUITABLE  OBJECTIONS, 

how  far  noticed  at  law,  259. 

EQUITY, 

after  bill  filed,  will  prevent  act  to  the  injury  of  either  party,  248. 
protects  purchasers  bo7ia  fide  and  without  notice,  191,  1015. 

See  Agreements.  Compensation.  Courts  of 
Equity.  Penalty.  Sales  before  a  Master. 
Specific  Performance.     Suit  in  Equity. 

EQUITY  OF  REDEMPTION, 

purchase  of,  and  disputes  between  real  and  personal  representa- 
tives, 215. 
operation  of  time  on,  611,  612. 

time  opened  by  purchase  of  life  estate,  612. 
not  within  the  rule  as  to  notice  in  sales  of  choses  in  action,  1026. 
dower  in,  546  note. 

may  be  taken  and  sold  on  execution,  655  note. 
See  Mortgage. 
Vol.  II.  87  [*1188] 


ERRORS, 

of  description,  29. 

See  Estate. 

ESCHEAT, 

as  to   trustees   and  mortgagees   confined  to  beneficial  interest, 

225  n. 
effect  of,  on  terms  attendant,  790. 

E§CROW, 

delivery  of  deed  as,  516,  note  (1). 

ESTATE. 

should  be  minutely  described  in  particulars,  25. 

rights  of  way,  26. 

plan  of  new  street,  27. 

lights,  ib. 

right  to  wall,  ib. 
condition  to  guard  against  misdescription  of,  its  effect,  29,  30. 

must  be  bona  fide,  32. 

and  property  must  be  identical,  31,  32. 

and  be  identified,  27,  32. 

substantial  misdescription  fatal,  32. 

although  not  wilful,  33. 

See  Conditions  oi'  Sale.     Parcels, 

*ESTATE  TAIL, 

how  far  bound  by  contract,  226. 

legal  or  equitable,  228. 

by  devise,  does  not  lapse  if  issue,  570. 

exist  in  some  of  the  United  States,  571  note. 

how  aff'ectfcd  by  the  laws  of  the  several  states.  571  note. 

by  what  conveyances  to  be  barred,  571  note. 

and  remainders  bound  by  judgments,  663,  660. 

See  Recovery.     Tenant  in  Tail.  » 

ESTIMATION. 

number  of  acres  mentioned  by,  369,  370  and  note. 

ESTOPPEL, 

conveyance  by  lease  and  release  not  an,  1018. 

owner  or  person  having  claim,  standing  by  and  suffering  anoth- 
er to  purchase  without  disclosing  title  or  claim  in,  1022  and 
notes. 

party,  ^vathout  title,  conveying  with  warranty,  cannot  claim 
against  his  conveyance,  under  any  subsequent  title  acquired 
by  him,  689  note. 

this  aff'ects  heirs,  and  all  claiming  under  grantor,  689  note. 

EVICTION, 

purchaser  before,  may  be  relieved  against  fraud,  272. 

of  purchaser,  where  relieved  against,  680. 

not  necessary  to  breach  of  covenant  of  seisin,  764  note. 

EVIDENCE, 

between  two  purchasers  of  right  to  a  wall,  27. 
before  the  Master,  upon  points  proved  in  cause.  419, 
in  support  of  abstract  of  title,  440. 
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EVIBE^CE— continued. 

expense  of  production  of,  442. 
of  deed  executed  by  attorney,  ib. 
of  pedigrees,  443. 

recitals,  where  evidence  of  pedigree,  ib. 
office  copies  to  verify  abstract,  449. 
of  grant  of  the  Crown,  450. 
of  deeds  which  are  burned,  ib. 
negative,  in  support  of  abstract,  458. 
in  support  of  abstract,  not  admissible  at  law,  ib. 
of  deeds  which  are  lost,  459. 
of  execution  of  title  deeds,  not  required,  461. 

the  rule  in  an  action,  462. 
will  must  be  produced  although  mislaid  as  null,  and  the  seller 

heir,  463. 
of  prior  title,  intestacy,  &c.  486. 

in  descents,  that  person  last  entitled  was  the  purchaser,  550. 
of  proceedings  in  bankruptcy,  671. 
of  notice,  what  is,  1061. 
See  WiT.L. 
EVIDENCE,  PAROL. 
admissible,  where  : 

to  prove  consideration  consistent  with  the  deed,  152. 
or  to  prove  a  consideration,  where  none  is  expressed,  or  deed  is 
given  on  divers  good  considerations,  153  note. 

but,   as  sometimes  held,  not  a  greater  or  different,  where 

one  is  expressed,  153  note, 
the  balance  of  authority  in  favor  of  holding  consideration 
clause  only  prima  facie  evidence,  liable  to  be  rebutted, 
by  parol,  153  note, 
much  depends  on  purpose  and  parties,  153  note, 
of  collateral  matters  in  support  of  deed,  153. 
as  a  defence  to  a  bill  for  specific  performance  on  fraud,  mistake 

or  surprise,  157,  158. 
for  a   plaintiff  seeking   relief  affirmatively,  on  the  ground  of  a 

mistake  in  the  written  contract,  156,  180  notes, 
correction  of  mistakes  in  deeds   by  parol  evidence  not  within 
equity  powers  in  Massachusetts,  156  note,  180  note, 
but  is  within  equity  powers  of  courts  in  other  states,  ib. 
to  show  absolute  deed  intended  merely  as  collateral,  158  note, 
not  admissible  for  this  purpose  in  some   states,  158 
note, 
to  explain  latent  ambiguities,  175. 
to  explain  the  meaning  of  ancient  instruments,  178. 
to  show  what  is  parcel  or  not,  of  the  thing  conveyed,  175. 
to  explain  a  mistake,  where,  and  where  not,  158,  180. 
to  showtime   of  performance   enlarged,  or  place  changed,  168 

note, 
on  the  ground  of  fraud,  180. 

what  is  fraud,  187. 
to  correct  a  settlement  contrary  to  intention,  186. 
•'''to  correct  a  deed  made  to  prevent  forfeiture,  186. 
to  prove  a  resultin;^  trust.  909  and  note. 
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EVIDENCE,  FAROL— continued. 
admissible,  where — continued. 

even  after  the  death  of  the  nominal  purchaser,  ib.  and  note, 
effect  of  declarations  by  the  purchaser,  910. 
mean  circumstances  of  purchaser,  911. 
to  rebut   a  resulting  trust,  or  equitable  presumption,  ib.   and 

note, 
purchase  in  the  name  of  stranger,  evidence  to  rebut  the  result- 
ing trust  lies  on  him,  ib. 

contra,  where  the  purchase  is  in  the  name  of  a  child,  912, 
913. 
principal  witness  to  prove  perjury  of  his  agent,  where,  912. 
to  show  circumstances  sm-rounding   the  parties  to  the  transac- 
tion, 178  note, 
not  admissible,  where  : 

to  disannul  or  vary  a  written  agreement,  153.     But  see    154 

and  note,  171  note. 
to  correct  printed  conditions  of  sale,  156. 
to  supply  quantities  omitted,  155. 
to  show  time  or  place  of  performance,  where  contract  is  silent, 

164  note. 
of  what  passed  before  agreement,  to  vary  it,  153,  154. 
that  old  or  new  style  was  intended,  155. 
the  rules  are  the  same  in  equity,  ib. 
as  a  defence,  if  the  agreement  was  correctly  reduced  to  writing, 

163, 
of  collateral  matters,  though   not  mentioned  in  the  agreement, 

164,  165. 
of  the  variation  of  an  agreement,  166. 

unless  the  parol  agreement  has  been  in  part  performed,  169. 
of  the  waiver  of  a  contract,  except  as  a  defence  in  equity,  se7n- 

ble,  173  and  note, 
to  explain  a  patent  ambiguity,  175. 

as  the  meaning  of  a  word  in  a  deed,  ib.  n 

or  will,  176. 
or  act  of  parliament,  ib. 
to  restrain  general  words,  177. 
of  the  construction  of  the  parties,  ib.  178. 
where  a  provision  was  left  out  as  illegal,  186. 

See  Lives.     Statute  of  Fkauds.     Witness. 
EXCEPTIONS, 

upon  title,  effect  upon  appeal  to  D.  P.,  511. 

EXCESS  or  SURPLUS.     See  Surplus. 

EXCHANGE, 

duty  of  trustees  acting  under  power  of,  63. 
abstract  of  title  under  an  exchange,  432. 
title  to,  under  inclosure  act,  ib.  525. 
title  to,  under  tenant  for  life,  518. 
doubtful  title,  under,  515. 

See  Incumbrances. 

EXECUTION, 

of  title-deeds,  when  to  be  proved,  462,  463, 
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EXECVTIOTS!— continued. 

in  part  of  an  agreement,  by  possession,  140. 
See  Judgments. 

EXECUTOR, 

selling  real  estate,  binds  himself,   if  he  covenants  for  title,  63 
note. 

where  bound  to  pay  the  purchase-money  for  the  heir,  212. 

may  maintain  action  for  breach  in  purchaser's  life,  Avhere,  259. 
,  merger  of  term  in  his  own  reversion,  771. 

[  cannot  mortgage  assets  for  his  private  debt,  853,  854. 

*his  receipt  is  a  discharge  for  purchase-money  of  leaseholds,  852. 

buying  estate  with  assets,  it  can  be  followed,  where,  918. 

buying  equity  of  redemption,  a  trustee,  919. 

See  PUKCHASE-MONEY. 

EXECUTORY  DEVISEE, 

to  convey  to  purchaser  from  devisor,  225. 

EXPECTANCY, 

sale  of,  how  far  and  when  valid,  314  note,  316  note. 

EXPENSES, 

of  re-sale,  where  the  purchaser  becomes  bankrupt,  41,  42. 
unusual,  agreed  to  be  paid  by  purchaser  and  omitted  by  mis- 
take, a  defence,  158. 
of  investigating  a  title,  &.c.  to  be  paid  to   purchaser  under  de- 
cree, where  no  title,  76,  77. 

upon  private  sale,  may  be  recovered  if  no  title,  258. 
of  the  conveyance  fall  on  the  purchaser,  who  prepares'  it,  262, 

263. 
rule  different  in  many  of  the  United  States,  263  note. 
of  investigating  title  recoverable  where  no  title,  427. 

not  from  auctioneer,  ib. 

nor  where  contract  by  parol,  ib. 

nor  preliminary  expenses,  ib. 

nor  preparing  conveyance,  ib. 

nor  of  survey,  ib. 

but  of  searching  for  judgments    may,  ib. 
of  examining  abstract  with  deeds,  448. 

of  joui'neys  for  that  purpose,  ib.  451. 
of  building  by  lessee   before  lease  granted,  not  recoverable  in 

equity,  489. 
of  long  conveyance  from  incumbrances  fall  on  seller,  690. 
of  private  act  of  parliament  also,  ib. 
of  surrender  and  admission,  692. 
of  reinvestment,  ib. 

EXTENT, 

sale  under,  where  a  title  cannot  be  made,  91. 
contract  with  part  of  money  paid,  overreached  by,  192. 

FACT, 

title  depending  upon  questions  of,  535,  539. 

where  a  deed  may  be  avoidable  by  extrinsic  circumstances, 
536. 
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FACT — continued. 

where  a  seller  devised  his  moiety  and  other  shares,  and  had 
the  entirety,  537. 
doubtful,  effect  of    at  law,  539. 
mistake  in  conveying  parties  as  to  matters  of  fact,  1021. 

FALSE     DESCRIPTION.     See    Conditions     of    saxe.     Fraud. 
Quantity.     Quality.     Valup:. 

FALSE  REPRESENTATIONS, 
by  a  stranger,  5. 
where  writing  required,  ib. 
See  Vendor. 

FAMILY  ARRANGEMENTS.     See  Father  and  Son. 

FATHER  AND  CHILD.     See  Advancement. 

*FATHER  AND  SON, 

dealing  between,  as  to  reversionary  intei'csts,  315. 

title  under,  after  an  appointment,  520. 

under  father,  tenant  for  life,  who  bought  of  his  son,  523. 

FAULTS, 

sale  with  all,  377,  384. 

FREE  FARM  RENTS, 

small  ones,  subjects  of  compensation,  497,  499. 

FELONS, 

can  purchase,  but  not  hold,  884. 

effect  of  felony  on  attendant  term,  771. 

FEME  COVERT, 

her  agreement  to  sell  her  real  estate  cannot  be  enforced,    230 

note, 
sale  of  her  separate  estate  enforced,  230. 
with  power,  whether  contract  binds  it,  ib. 
with  separate  estate  purchasing,  enfoi'ced,  232. 
wills  by,  564. 

dispositions  by,  by  deed,  600. 
may  bar  her  dower,  ib. 
may  suspend  or  extinguish  a  power,  ib. 
as  protector,  consent  by,  601. 
surrenders  by,  of  copyholds,  ib. 
husband  must  concur  in  bar  of  estate  tail,  587. 
husband's  consent  may  be  dispensed  with,  where,  601. 
saving  for,  in  statute  of  limitations,  624. 
where  barred  by  time  during  coverture,  626. 

where  conveyance   bj'  the  husband,  is  the    foundation    of 
title,  qu.  630. 
can  only  purchase  suh  modo,  885. 

unless  authorized  by  her  husband,  ib. 
may  take  by  purchase,  unless  husband  expressly  dissents,  885 

note, 
cannot  be  grantee  of  husband  at  law,  885,  note, 
expenditure  on  her  estate  for  her  benefit,  917. 
purchase  bv  her  trvistee  from  her,  890. 
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FEME  COYERT— continued. 

is  answerable  in  equity  for  a  fraud,  1022,  1029  n. 
See  Baron  and  Feme.     CoPYHoiiDS. 

FIAT  IN  BANKRUPTCY.     See  Bankruptcy. 

FINE,  ARBITRARY.     See  Miseepresentatidn. 

FINES, 

and  recoveries,  abstracted,  227. 

on  renewals,  mis-statement  of,  3,  236. 

of  lands  in  ancient  demesne  rendered  valid,  573. 

in  court  without  jurisdiction,  good,  574. 

errors  in,  cured,  ib. 

inoperative  where  purchaser  had  notice,  1035. 

unless  the  title  was  a  legal  defeasible  one,  1036. 
abolished  by  stat.  3  &  4  Will.  4,  c.  74,  575,  1001. 

FIRE, 

loss  by,  after  contract,  to  be  borne  by  the  purchaser,  330. 

contra,  where   estate  is  sold  before  a  master,  and  the  re- 
port is  not  confirmed  absolute,  71,  331. 
*deeds  destroyed  by,  after  contract,  may  prevent  a  good  title, 

333. 
deeds  burnt  after  examination  of  abstract,   title   bad,    unless 

secondary  evidence,  450. 
conveyance  burned,  seller  must  execute  a  new  one,  460. 
See  Conditions. 

FIXTURES, 

purchaser  were  entitled  to,  37. 

articles    which  are  to  be   regarded  as  fixtures,    between  vendor 

and  vendee,  37,  in  note, 
sold  by  parol  by  tenant  to  landlord,  valid,  101. 

FOOTPATH, 

not  mentioned,  purchaser  bound,  377. 

FORFEITURE, 

of  deposit,  51. 

when  time  begins  to  run,  620. 
See  Escheat. 

FORGED  INSTRUMENT, 

Stipulated  against  by  vendor,  found  valid  by  jury,  395. 
title  of  purchaser  under,  protected  in  equity,  1015. 

FORGED  MORTGAGES,  217. 

FRAUD, 

misdescriptions  by,  29. 

misdescriptions  by  error,  29,  35. 

representations  by,   during  treaty,  not  excluded  by    agreement 

signed,  53. 
in  the  terms  of  agreement,  specific  performance  denied,  157. 
avoids  agreement  in  law  and  equity,  189. 
in  contract,  purchase-money  may  be  r()llo\\cd  after  conveyance, 

281. 
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FRAUD — continued. 

conveyance  impeached  for,  when  to  be  produced  in  suit,  472. 
suspicion  of,  where  an  objection  to  title,  520. 

upon  sale  by  father  and  son  after  an  appointment  to  th 
latter,  ib. 
concealed,  time  does  not  run  in  equity,  till  when,  635. 

purchaser  without  notice  not  a  party  saved,  ib. 
statement  false  but  not  fraudulent,  686. 
by  purchaser  and  executor  in  sale  of  leaseholds,  853. 
on  the  face  of  a  deed  binds  a  purchaser,  1021. 
persons  having  a  right,  bound  by  encouraging  a  purchaser  tc 

buy,  1022. 
effect  of  a  false  representation  to  purchaser  by  mistake,  ib. 
tnere  suspicion  of,  not  notice  to  a  purchaser,  1058. 

See  Concealment.  Collateral  Security.  Incum- 
brances. Misrepresentation.  Receipts.  Ten- 
ant FOR  Life. 

FRAUDULENT  CONVEYANCE, 

settlement  with  general  power  of  revocation,  void  against  a  pur- 
chaser, 942. 

See  Power.     Voluntary  Conveyance. 

*FRAUDULENT  MISREPRESENTATION, 

by  agent  binds  principal,  where,  274. 

FREEBENCH,  229. 

FREEHOLD, 

sold,  leasehold  or  copyhold  not  sufficient,  343. 
in  auter  droit  and  a  term  of  years,  770. 
See  Copyhold. 

FREE  PUBLIC-HOUSE, 

meaning  of  term  in  particulars,  25. 
See  Public-House. 

FRUCTUS  INDUSTRIALES,  110. 

FUNDS, 

investment  in,  profit  and  loss  go  to  estate  where  purchase  by 

trustee  set  aside,  897. 
rising,  after  purchase  by  trustee,  ib. 
loss  by,  not  to  be  compensated  where  no  title,  426. 
See  Investment.     Stock. 

FURTHER  DIRECTIONS, 

why  cause  set  down  upon,  and  exceptions,  412. 

GENERAL  WORDS, 

restrained  in  equity,  where  mistake,  178. 
effect  of,  in  a  release,  177. 

GOODS,  WARES,  AND  MERCHANDIZES,  109. 

GRANDFATHER  AND  GRANDCHILD.     See  Advancement. 

GRANT, 

from  the  Crown,  evidence  of,  449,  450. 
of  deeds,  465. 
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GRANT — continued. 

from  the  Crown,  of  tithes,  487. 

cases  of  title  decided  upon  grants  of  the  Crown,  517,  519. 
corporeal  hereditaments  may  now  be  the  subject  of,  649. 
does  not  imply  a  covenant,  350. 
GRASS,  LONG,  107. 

before  severance,  110. 
GROUND  RENT, 

rack  rent  described  as,  fatal,  30. 
GROWING  CROPS,  101. 
GROWTH  OF  HOPS,  102. 
GUARDIAN, 

cannot  purchase  ward's  estate  on  his  coming  of  age,  892. 
HALF  BLOOD, 

admitted  in  descents,  554,  557. 
*HAND-BILL, 

in  auction  room,  27. 
HEIR, 

takes,  under  the  new  law,  as  devisee,  552. 
legatee  not  entitled  to  have  assets  marshalled  against,  ib. 
relieved  against  a  sale,  for  an  inadequate  consideration,  314 
and  note,  316  note. 
HEIR  AT  LAW, 

bound  by  ancestor's  contract,  192. 

unless  devisee  permit  him  to  take  the  estate  for   a  long 
time,  198. 
what  should  be  attended  to  in  buying  of  him  where  there  is  a 

will,  199,  210. 
entitled  to  lands  contracted  for  by  his  ancestor,  where,  212. 
his  power  over  them,  ib. 
executor  completing,  a  trustee  for  heir,  ib. 
if  heir  pay,  he  is  to  be  rejjaid  out  of  the  assets,  ib. 
if  contract  rescinded  from  temporary  want  of  assets,  anoth- 
er estate  to  be  bought,  ib. 
if  heir  wrongfully  apply  personalty,  to  the  purchase,  it  cre- 
ates a  charge,  ib. 
of  purchaser,  no  claim  if  no  title  to  estate  contracted  for,  213. 
put  to  his  election,  although  testator  had  not  the  estate  at  the 

time,  199. 
an  infant  can  convey  to  purchaser  from  ancestor,  224. 
infant,  of  nominal  purchaser,  when  to  convey,  ib. 
when  he  may  maintain  action  for  breach  in  ancestor's  life,  259. 
selling  expectancy  for  inadequate  price,  relieved  where,  314. 
selling,  must  produce  will,  although  inoperative,  463. 

proof  of  ancestor's  intestacy,  486. 
takes  by  devise  under  ancestor's  will,  551. 
younger  brother's,  &c.  possession  not  his,  623. 
how  liable  to  ancestor's  debts,  833. 

marshalling  against,  for  simple  contract  debts  and  legacies  where 
a  seller's  lien  exists,  877. 

See  Agbeements.     Considesahon. 
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HEIR  IN  TAIL, 

entitled  to  discovery  of  deed  creating  entail,  471. 

HUSBAND  AND  WIFE.    See  Bakon  and  Feme.     Dowek.    Feme 
CovEKX.     Tekant  in  Tail. 

HUSBANDRY.     See  Dilapidations. 

IDENTITY, 

of  parcels  where  condition  to  guard  against  misdescription,  32. 
inquiry  upon,  by  motion,  417. 

IDIOTS, 

can  only  purchase  suh  modo,  885. 

ILLEGITIMACY, 

purchase  in  name  of  illegitimate  child  an  advancement,  912. 

^IMPLICATION, 

terms  attendant  by,   786. 
IMPROVEMENTS, 

in  consideration  of  an  additional  sum  per  annum,  sum  not  rent, 

where,  97. 
where  a  part  performance,  140,  141. 

purchaser  allowed  for,  where  sale  set  aside  for  inadequacy,  327. 
on  adjoining  property  agreed  to  be  paid  by  purchaser  must   be 

made  by  the  day,  221. 
by  purchaser,  where  they  give   a  right  to  a  partial  performance, 

351,  352. 
whether  recoverable  under  covenants  for  title,  765. 
by  accident  before  conveyance  belong  to  purchaser,  819. 
by  trustee,  whose  sale  is  set  aside,  allowed  for,  897. 

old  buildings  pulled  down  and  new  erections,  898. 
by  one  of  two  purchasers,  a  lien  on  the  land,  902. 
by  purchaser  allowed,  where,  1028,  and  note. 

not  if  relief  is  at  law,  1029. 
in  case  of  a  recovery  from  a  bona  fide  possessor,  1029,  note. 
See  BuiEDiNG.     Repairs. 
INADEQUATE  CONSIDERATION.     See   Consideration.      310, 
311,  note,  313,  note. 

INCAPACITY, 

to  purchase,  883. 

to  hold,  884. 

of  trustees,  agents,  &c.  to  purchase,  887. 

INCOMING  TENANT,  100. 

INCLOSURE, 

abstract  of  title  to  estate  under  an,  432,  433. 

title  where  an  exchange  is  under  an  inclosure  act,  ib. 

title  to  allotment  before  award,  523. 

where  the  legal  estate  can  be  conveyed,  524. 
commissioners  cannot  purchase  until  five  years  after  award,  888 
note. 
INCUMBRANCES, 

should  be  disclosed  to  a  purchaser,  6. 
denied  to  a  purchaser,  relieved  against,  8. 
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INCUMBRANCES— con^wMetZ. 

if  not  suppressed,  purchaser's  remedy  is  under  the  covenants,  ib. 

purchaser  should  inquire  of  a  supposed  incumbrancer,  8,  9. 

however  large,  no  objection  to  title,  445. 

incumbrancer  willing  to  join,  cures  objection,  ib. 

where  properly  the  subject  of  indemnity  or  compensation,  497, 

and  note, 
discovered  before  completion,  must  be  discharged,  679. 

unless  agreement  to  take  security  against  them,  ib. 
eviction  on  account  of,  before  conveyance,  purchaser  will  be  re- 
lieved, 680. 

although  purchaser  guilty  of  delay,  ib. 
but  no  relief  after  conveyance  executed,  ib. 

although  title  defective  on  face  of  abstract,  683. 
and  seller  had  no  interest,  684. 
although  money  be  secured  and  not  paid,  ib. 
or  sale  is  by  Court,  685. 

^unless  the  seller  concealed  the  incumbrance,  &-c.,  686. 
where  the  sale  is  with  all  defects  of  title,  qu.,  ib. 
appropriation  of  money  binding  on  purchaser,  687. 
payment  by  purchaser  to  third  person,  having  two  claims,  satis- 
fies incumbrance,  688. 
bought  by  third  person,  how  far  available,  ib. 
bought  by  purchaser,  how  far  allowed,  ib. 
right  of  purchaser  to  throw  them  on  seller's  remaining    estate, 

728. 
purchase-money  left  with  purchaser  to  discharge  them,  carries 

interest,  809. 
let  in,  by  payment  off  of  prior  ones  by  an  incumbrancer,  1029. 
purchaser  buying  subject  to,  bound,  though  defective,  1033. 
purchaser  buying  exchanged  estate  bound  to  discharge  the  oth- 
er estate  of,  where,  1057. 
incumbrancer  not  bound  to  give  notice  of  charge  to  a  purchaser, 

1023. 
purchase  by  two  of  an  incumbered  estate,  and    allowance   made 

to  one,  enures  to  both,  904. 
dormant,  purchaser  relieved  against,  1020. 
marshalling,  1028. 

incumbrancer  concealing  them  from  a  purchaser,  bound,  1022. 
protected  against  by  attendant  term,  still,  in  certain  cases,  788. 
See  Abatements:     Attokkey.     Crown  Debts. 
Judgments.    Purchaser.    Purchase-money. 
Statute  of  Limitations.     Vendor. 

INDEMNITY, 

by  pvirchaser  to  seller  of  lease,  against  rent,  &/C.  38. 
to  seller  against  mortgage,  or  incumbrance,  218. 
agreement  by  seller  to  give   indemnity  on  real  security  will  be 

enforced,  ib. 
award  directing  an  acceptance  of  title  and  indemnity,  bad,  348. 
vendor  or  purchaser  not  compelled  to  give  or  accept,  ib. 

exceptions,  347. 
purchaser  not  compelled  to  take  an,  497  and  note  (1),  501. 
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INDEMNITY— confinwed. 

what  is  a  sufficient,  499,  503. 

seller  not  bound  to  furnish  an,  502. 

to  be  given  by  purchaser  of  one  lot,  the  others  must  accept  his 

charge,  503. 
to  a  purchaser  will  not  weaken  his  title  in  equity,  1019. 

See  MOKTGAGEE.       PURCHASEK. 

INDUSTRIOUS  CONCEALMENT,  388. 

INFANTS, 

can  convey  to  purchaser  from  ancestor,  224. 
cannot  enforce  contract  for  sale  or  purchase,  234. 
cannot  recover  a  deposit  if  he  refuse  to  complete,  ib. 
charges  for,  496. 

sales  where  legal  estate  is  in  an  infant,  526. 
sales  and  mortgages  of  estates  of  infant  heirs,  527  n, 
may  convey  the  fee  under  1  Will.  4,  527. 
barred  of  dower  by  jointure,  543. 
*cannot  make  a  will,  564. 

saving  for,  in  statute  of  limitations,  609  note,  624. 
charge,  or  trust  for,  836. 
can  only  purchase  sxib  modo,  884. 
ratification  of  purchase  by  an  infant,  885  note, 
are  answerable  in  equity  for  a  fraud,  1022. 
See  Heib  ax  Law. 

INJUNCTION, 

for  auctioneer,  on  bill  of  interpleader,  48. 
to  restrain  improvident  sale  by  trustees,  58. 
to  prevent  waste  by  purchaser  imder  decree,  78. 

or  by  purchaser  by  contract,  193,  248. 
to  prevent  seller  from  conveying  the  legal  estate,  248. 

from  cutting  timber,  ib. 
against  agents  not  parties  to  suit,  ib. 
for  seller  upon  terms,  251. 
to  restrain  the  presentation  to  a  living,  ib. 
against  purchaser  bringing  action  after  decree  in  suit,  255. 
against  seller   bringing   action   after   bill  dismissed  for  want  of 

title,  ib. 
for  seller,  upon  terms,  deposit  brought  in,  418, 
till  Master's  report  of  title,  424. 
against  action  after  bill  dismissed,  429. 

staying   payment   of  instalments   of  interest,  though  bill  dis- 
missed, not  interest  upon  interest,  814. 
See  Equitable  Estate. 
INQUIRY, 

of  tenant  of  his  interests  in  the  estate,  678. 

not  necessary  if  purchaser  of  chose  in  action  first  give  notice, 

1026. 
where  it  should  be  made  of  a  tenant,  1052. 
for  title-deeds,  necessary,  1054. 
notice  of  what  leads  to,  is  notice  of  the  fact,  1056. 
See  Notice. 
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INROLMENT, 

of  deeds  under  substitution  for  recovery  act,  587,  601. 
protection  to  purchasers  against  deeds  not  enrolled,  602. 
searches  for  insolvency,  671. 

INSOLVENCY, 

agent  may  pay  to  insolvent  principal,  50. 
of  auctioneer,  loss  falls  on  the  seller,  ib. 
what  is,  947. 

appointment  of  assignee,  iS^-c.  to  be  registered,  968. 
See  Bankrupt. 
INSOLVENTS, 

estates  of  insolvent  debtors 

must  be  sold  by  auction,  56. 
within  what  time,  ib. 

INSTRUCTIONS, 

to  draw  assignment,  122. 
force  of  agreement  sent  as,  124. 

*INTENTION, 

notice  to   agent  of  intention   of  a   party   contrary  to  the   deed, 
immaterial,  1042. 

INTEREST, 

what  allowed,  on  rescinding  a  contract,  279,  280. 
postponed  in  payment  by  plaintiff  during  suit,  will  be    ordered 
to  be  paid  if  bill  dismissed,  280. 

but  not  interest  on  the  interest  for  delay,  ib. 
not  upon  costs  repaid  upon  an  order  of  reversal,  ib.  281. 
paid  by   purchaser    of  leasehold  ;  occupation  rent  by    vendor, 

342. 
whether  it  can  be  recovered  in   action  for  money  had  and  re- 
ceived, 258. 
on  deposit  to  be  paid  by  vendor  where  he  cannot   make  a  title, 
ib. 

and  on  purchase-money,  if  it  has  lain  dead,  ib. 
on  deposit  where  no  title,  426. 
arrears  of,  recoverable  for  six  years,  638. 

must  be  paid  by  a   purchaser  from  the  time  the  contract   ought 
to  be  completed,  793  and  note, 
although  a  reversion  be  sold,  ib. 
unless  the  money  has  lain  dead,  with  notice,  and  the  delay 

is  by  the  vendor,  ib. 
what  amounts  to  an   appropriation  of  the  purchase-money, 
794. 
possession  gives  a  right  to  interest,  795: 

although  the  purchaser  quits,  ib. 
purchaser   in   possession    paying  interest   may  rescind,  if  long 

delay,  797. 
on  auction  duty,  if  not  paid  as  required,  798. 
agreement  to  pay  costs  excludes  interest,  ib. 
not  to  be  paid  by   purchaser  after   conveyance  is  delivered  for 

execution,  ib. 
on  timber,  runs  only  from  the  valuation,  799. 
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INTEREST — continued. 

upon  sale  by  court  of  a  possession,  ib. 

of  a  reversion,  ib.  804. 
on  purchase-money  of  leasehold  estate,  and  the  vendor  pays  a 

rent,  805. 
payable  for  a  deposit  with  purchaser  to  pay  incumbrances,  809. 
annuity  sold  by  court,  purchaser  entitled,  Avhen,  805. 

by  private  contract,  when,  ib. 
paid  in  excess,  rests,  and  balance  carries  interest,  ib. 
lessee  with  option,  buying,  pays  interest,  ib. 
vendor  receiving  interest  liable  for  rents,  806. 

and  for  interest  thereon  if  the  purchase-money  is  paid,  ib. 
not  payable  where  delay  is  in  the  vendor,  ib. 

unless  under  stipulation,  ib. 
agreement  to  pay  interest,  signed  by  the  purchaser,  will  bind, 
where,  807. 
•     none  payable  by  purchaser  on  the  deposit,  808. 
nor  by  vendor,  if  contract  proceed,  809. 

can  be  recovered  by  purchaser  on  a  deposit  paid  to  a  principal, 
or  auctioneer,  ib. 

but  not  against  an  auctioneer,  810. 
^payable  by  vendor  who  cannot  make  a  title,  if  purchase-money 
has  lain  dead,  812. 
by  a  vendor  who  cannot  make  a  title,  on  deposit,  813. 
by  a  person  opening  biddings,  ib. 
investment  in  court  at  vendor's  request,  rise  or  fall,   his  chance, 

ib. 
not  on  instalments  of  interest  where  injunction,  814. 
instalments   of,  suspended   by  court,  to  be  paid  by    purchaser, 

though  his  bill  dismissed,  ib. 
instalments  of,  not  due,  not  payable  by  purchaser,   though  his 

bill  to  rescind  is  dismissed,  ib. 
not  on  costs  paid  by  a  defendant,  although  decree  reversed,  ib. 
on  allowance  for  dilapidations,  819. 
allowed  to  trustee  where   his  purchase  of  trust  property  is    set 

aside,  814. 
not  payable  on  rents  in  account  against  purchaser  with    notice, 

815. 
an  agreement  by  a  purchaser  to  pay  a  rent  exceeding  legal   in- 
terest is  not  usurious,  where,  ib. 
what  rate  of  interest  is  payable,  816. 
in  what  cases  payable  under  3  &  4  AVill.  4,  c.  42,  813. 
mistake  in  calculation  of,  820. 

See  Appkopriation.     Investmejtt.     Lessee. 

INTERMEDIATE  RENTS, 

between  contract  and  complete  conversion,  204. 

INTERPLEADER, 

by  auctioneer,  49. 
statute  of,  ib. 

INTOXICATION, 

agreement  during,  not  enforced  in  equity,  236. 
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INVESTMENT, 

of  deposit  in  a  cause  binding  on  seller  and  purchaser,  50. 
purchaser  not  bound  by,  without  his  assent,  ib. 
assent  to,  not  implied  from  notice  without  reply,  ib. 
vendor  not  entitled  to  benefit  of,  if  not  bound  by,  51. 
so  of  a  deposit  at  a  banker's,  ib. 

IL  on  purchaser's   application,  and  contract  rescinded,   he    takes 

I  back  stock,  89. 

of  legacy  enures  to  purchaser  of  it,  221. 

of  interest  payable  to  seller,  during  purchaser's  suit,    seller  en- 
titled to  stock  if  bill  dismissed,  280. 
by   purchaser  of  purchase-money   followed  after   conveyance,  if 
fraud,  281. 

See  Stocks. 

IRREPARABLE  INJURY,  58. 

ISSUE, 

directed  to  ascertain  whether  there  was  a  mistake,  181. 
to  try  the  fact  of  notice,  1065. 
bound  under  the  recovery  act,  229. 
See  Possession. 

JOINT  MORTGAGEES,  902  note. 

*-JOINT  PURCHASERS, 

contract  for   sale  to,  cannot  be  proved   by    parol  to  be  for  one 

with  security  to  the  other,  156. 
their  rights  and  liabilities,  901,  and  note. 
Avhere  agreement  is  to  sell  to  two,  903. 

parol  evidence  inadmissible  of  purchase  by  one,  904.     But 
see  905  note, 
abatements  obtained  by  one,  enure  to  both,  ib. 
partners  purchasing,  902,  note, 
mortgage  to  two  or  more,  902,  note. 

JOINT  TENANCY, 

where  not  severed  by  conveyance,  902  and  note, 
where  joint  purchasers  are  joint  tenants,  901. 
purchases  by  partners,  902,  note, 
joint  mortgagees,  902,  note. 

See  Conveyance.  Impbovejients.  Lease.  Lessee. 
Mortgage.     Pukchasek. 

JOINT  TENANTS, 

possession  of  one,  not  possession  of  companion,  623. 

JOINTRESS, 

obtaining  title  deeds  from,  469. 

her  remedy  under  a  security  for  rentcharge,  695. 

JOINTURE, 

remainder-man  conforming,  obtains  title  deeds,  469. 
effect  of  eviction  of,  under  old  law,  542. 
equitable,  Avhat  amounts  to,  543. 
infants  barred  by,  ib.  and  note. 
See  Dower. 

[*12011 


704  INDEX. 

JOURNEYS, 

to  examine  deeds,  expense  of  448,  451. 
JUDGMENTS, 

how  far  bound  by  sales  by  courts  of  equity,  69. 
expense  of  search,  recoverable  if  bad  title,  427. 
should  be  abstracted,  445,  653. 

after  payment  of  purchase-money,  relieved  against,  653,  664. 
how  far  binding  on  purchasers  under  old  law,  654,  954,  958. 
not  where  he  had  the  prior  legal  estate  without  notice,  390, 

655. 
but  contra  if  he  had  notice,  655. 
mortgagee  buying  equity  with  notice  of  judgments,  bound, 

ib. 
how  far  equitable  estates  were  bound,  ib.  656. 
conveyance  to   trustees  to  sell,    &c.,  purchaser  not  bound, 

657. 
purchaser  without  notice   protected  by  prior  legal   term, 

659. 
leaseholds,  how  far  bound,  660,   661. 

equity  of  redemption  of  term  not  bound,  661. 
after  purchased  lands  bound,  660. 
appointment  defeated  judgments  generally,  ib. 
purchaser  bound  although  sale  under  a  decree,  ib. 
purchaser  with  notice  bound,  661. 
a  moiety  only  extendable,  662. 
how  far  binding  under  new  law,  ib. 

purchasers  before  1  Oct.  1838  not  affected,  ib. 

all   estates,    legal    or    equitable,  in    freeholds,  '  copyholds, 

leaseholds,  &,c.  bound,  ib. 
■^^'udgments  an  actual  charge,  662. 

but  purchasers  without  notice  protected   in  equity,  663, 
664. 
decrees,  &lc.  equal  to  judgments,  663. 
bind  issue  in  tail  and  remainder-man,  ib.  669. 
but  purchasers  without  notice  not  bound  farther  than  un- 
der old  law,  664. 
trust  estates,  how  far  bound,  with  or  without  notice,  665. 
conveyance  to  trustees  to  sell,  &c.  the  like,  666. 
purchaser  without  notice  protected  by  legal  term,  ib. 
appointment  still  operative  for  purchaser  withoiit   notice, 

667. 
leaseholds  and  copyholds,  how  far  bound,  with  or  without 

notice,  ib. 
judgments  not  docketed  invalid,  ib. 
should  be  searched  for,  668. 

although  estate  in  register  county,  ib. 
against  tenant  in  tail,  669. 
new  register  of,  068. 
mvist  be  redocketed  every  five  years,  ib. 
may  bind  although  not  entered  by  officer,  669. 
search  for,  may  be  postponed,  where,  ib. 
against  bankrvipts,  where  they  operate,  ib. 
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JUDGMENTS— continued. 

of  inferior  courts,  where  binding  on  purchaser,  670. 

contribution  to,  where,  671. 

against   bankrupts  reduced  to  a  level  with  simple    contracts,  in 

what  cases,  956,  957. 
bind  estates  of  all  descriptions,  960. 
operate  as  an  actual  charge,  961. 
decrees,  &,c.  equal  to  judgments,  962. 

do  not  bind  purchasers  until  particulars  left  with  officer,  ib. 
in  inferior  courts,  where  they  bind  purchasers,  963. 
old  dockets  closed,  964. 
must  be  re-docketed  under  new  act,  ib. 

and  ceremony  repeated  every  five  years,  965. 
not  binding  on  purchasers  without  notice  beyond  extent  of  old 

law,  ib. 
to  be  registered,  where,  968. 
to  crown  to  be  registered,  1010. 

concealed  upon  sale  of  part,  residue  of  estate  charged,  1028. 
where  contribution  is  enforced  between  purchasers,  1027. 
lands  not  bound  by,  generally  in   New  England   States,     until 

seizure,  663,  note. 

See  Incumbrances.     Notice.     Register.     Statute 
OF  Limitations. 

KING,  THE.     See  Grant. 

LACHES.     See  Neglect. 

efi"ect  of  in  cases  of  suit  for  specific  performance,  289,  note. 

LAND  TAX, 

not  an  incumbrance,  368. 

where  defects  in  sales  for  redemption  of  land  tax  are  amended, 

1007. 
bought  by  husband  on  wife's  estate,  enures  for  her  benefit,  917. 
LAPSE, 

in  devises,  where,  568. 

*LEASE, 

should  be  inspected  by  purchaser,  8. 
notice  of,  is  notice  of  all  the  covenants  in  it,  ib. 
reading  of,  at  auction,  not  material  if  terms  misstated  in  par- 
ticulars, 27. 
title  bad,  if  any  building  has  been  removed,  ib. 
covenants  in,  where  properly  stated  in  particulars,  28. 
conditions  in,  as  to  trades,  &c.  where  properly  stated,  34. 
upon  sale  of,  purchaser  to  indemnify  against  rent,  &,c.  38. 
for  longer  period  than  mentioned,  where  not  an  objection,  291. 
sold,  held  for  less  term  than  represented,  where  sale  enforced,  339. 
where  contract  delayed,  seller  pays  occupation  rent,  purchaser 

interest,  342. 
not  forced  on  purchaser  for  freehold,  ib. 
underlease  not  decreed  under  agreement  to  assign,  341. 

nor  underlease  forced  on  purchaser  in  lieu  of  original,  ib. 
where  must  be  by  deed,  650. 

new,  obtained  by  one  partner,  enures  to  both,  902,  903. 
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LEAS  E — continued . 

parol  agreement  to  grant  a,  where  binding  on  a  purchaser,  1031. 
renewed  by  one  joint-tenant,  charge  on  the  other's  moiety,  905. 
not  registered,  invalid,  though  assignment  is  registered,  973. 
what  leases  need  not  be  registered,  980. 

of  estate  sold,  whether  seller  can  impeach  it,  after  sale,  1034. 
at  a  pepper-corn,  of  estate  sold,  where  interest  payable,  804. 
at  a  rent,  of  estate  sold,  interest  and  occupation-rent  payable,  805. 
See  Assignees  of  Bankrupts.     Covenants.      Poweb. 

PuKCHASER.         Register.         Terms     for     Years. 

Vendors. 

LEASE  AND  RELEASE, 

conveyance  by,  not  an  estoppel,  1018. 
abolished,  649. 
See  Uses. 

LEASEHOLD  ESTATES, 

condition  against  production  of  lessor's  title,  38. 
abstract  of,  and  title  to,  432,  436. 
lost  assignments,  effect  of,  459. 
purchaser's  right  to  lessor's  title,  where,  487,  492. 
renewable,  title  to,  494. 

lessor's  consent  Avhere  necessary,  to  be  obtained  by  seller,  495. 
sold  in  lots,  and  power  of  re-entry  on  non-payment  of  rents,  502. 
bound  by  judgments,  660,  661,  662,  667. 
purchaser  may  pay  purchase-money  of,  to  executors,   852. 
although  specifically  bequeathed,  ib. 
unless  there  be  fraud,  854. 

See  Devises.  Interest.  Judgments.  Lease. 
Lessor.  Lessee.  Purchaser.  Renew^abxe 
Leaseholds.     Title.     Vendor. 

LEGACY, 

when  barred  by  time,  636. 

legacy  out  of  personalty  is  within  statute  of  limitations,  637,  638. 

*LEGAL  ESTATE, 

seller  need  not  have,  but  must  procure  it,  242. 
where  conveyance  of,  will  be  presumed,  527. 
general  contract  gives  a  right  to,  535. 
notice  of,  notice  of  trust,  1052. 
See  Equitable  Estate. 

LEGAL  TITLE, 

prevails  between  equal  equities,  1027. 

LEGATEE, 

demonstrative  legacy,  211. 

assignment  of  legacy  not  to  be  registered,  973. 

See  Investment.     Leaseholds.     Marshalling. 

LEGITIMACY, 

presumption  of,  444,  539. 
issiie  upon,  539. 

rumors  against,  where  admissible  for  a  purchaser,  ib. 
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LESSEE, 

selling,  entitled  to  what  indemnity  from  purchaser,  38. 
purchasing,  tenancy  is  determined,  193. 

although  for  a  term  certain,  where,  ib. 
covenants  between  him  and  lessor,  determine  on  conveyance  of 

inheritance,  194. 
improvements  by,  where  a  part  performance,  140,  141. 
entitled  to  see  lessor's  title,  where,  488,  490. 
not  entitled  to  compensation  in  equity  for  buildings   erected 

before  lease  granted,  489. 
when  time  runs  against  him,  621. 

covenant  by,  to  do  suit  to  mill,  runs  with  the  land,  722,  725. 
covenant  to  give  lessor  pre-emption   of  other  lands  does  not 

run,  733. 
with  option  to  purchase,  rent  ceases  and  interest  runs,  805. 
joint-lessees  building,  a  partnership,  903. 
his  possession  is  notice  of  his  title,  1052. 
but  not  of  the  lessor's  title,  1055. 
how  far  binding  where  he  is  under-lessee,  1053, 

See    Assignees.     Distress.     Leaseholds.     Lessoe. 
LiEif.    Notice.    Statute  of  Limitations.    Title. 
Uses. 
LESSOR, 

condition  not  to  call  for  lessor's  title,  3,  390. 
waiver  of  lessor's  title,  401. 

right  of  purchaser  to  lessor's  title  on  sale  of  lease,  487,  492. 
to  produce  his  title  to  lessee,  where,  488. 

his  title  appearing  defective  on  abstract,  purchaser  not  bound,493. 
his  consent  where  necessary  to  be  procured  by  seller,  495. 
his  consent  necessary  to  apportionment  of  rent,  502. 
right  of  re-entry  on  breach  of  covenant,  and  sale  in  lots,  title 
bad,  503. 
^covenant  by  to  give  lessee  right  of  pre-emption  over  other  land, 
does  not  run,  733. 

See  Leaseholds.     Lessee.     Title. 

LETTERS, 

are  agreements  within  the  statute  of  frauds,  where,  52,  114. 

a  reference  to,  may  supply  the  defect  in  an  agreement,  119,  120. 

abandoning  contract  cannot  operate  as  a  ratification,  121. 

must,  to  be  added  to  agreement,  refer  to  the  same  contract,  ib. 

written  to  third  persons,  operate  as  agreements,  where,  122. 

either  an  agreement,  or  evidence  of  a  parol  one,  125. 
See  Stamps. 
LICENSE, 

by  parol,  valid,  96. 

definition,  and  examples  of,  96  note. 

diflference  between  privilege  or  easement  which  requires  writing, 
and  mere  license  which  does  not,  sometimes  difficult  to  dis- 
cern, 96  note. 

parol  license  excuse  for  trespass  till  countermanded,  96  note. 

in  writing  replied  to  a  plea  of  forty  years'  enjoyment,  where,  645. 

parol  license,  where,  ib. 
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LIEN, 

on  land,  by  attachment,  663  note, 
seller's  attorney  has  none  on  conveyance,  695. 
of  seller  for  expenses,  &c.  of  re-sale  in  case  of  purchaser's  bank- 
ruptcy, 41,  42. 
whether  any  for  money  received  by  vendor  before  conveyance, 

where  purchaser  dies  without  heirs,  336. 
of  lessee  not  notice,  where,  having  sold  the  fee,  he  gave  a  receipt 

for  purchase-money,  1053. 
against  Crown  by  deposit  of  deeds,  882. 
on  deeds  for  loan,  only  liable  for  amount,  ib. 
purchaser  has  a  lien  on  estate  for  money  paid,  if  no  title,  857. 
vendor's  lien  for  purchase-money  unpaid,  its  nature  and  charac- 
ter, ib.  and  note. 

although  purchase-money  secured  during  the  seller's  life,  ib. 
unless  the  security  be  by  covenant  in  the  conveyance,  858. 
or  money  is  advanced  by  third   person  on  mortgage  with 

seller's  assent,  860. 
or  persons  join  as  sureties,  ib. 
or  the  security  is  the  consideration,  861. 
or  money  is  to  be  re-paid  after  re-sale,  862. 
or  a  distinct  security  be  taken,  ib.  863,  note, 
but  not  where  distinct  security  is  taken  for   only  part,  862 
note,  see  863  note. 

where  a  mortgage  of  stock  is  taken,  qu.  ib. 
a  mortgage  of  part  of  the  estate  excludes  the  lien,  ib.,  863  n. 
or  a  mortgage  of  another  estate,  862,  863  note, 
but  a  bond,  bill,  or  note  Avill  not  discharge  it,  863,  866. 
nor  a  covenant,  866. 

but  a  bond  and  a  mortgage  of  part  of  the  estate  will 
exclude  the  lien  over  the  rest,  863,  see  note, 
where  the  sale  is  for  an  annuity,  866. 
may  prevail  for  part,  871. 
intention  of  seller  not  important,  861. 
cannot  be  sued  upon  in  equity  by  seller,  suing  at  law  on  the 

bond,  871. 
mode  of  proceeding  to  enforce  lien,  871  and  note,  876  and 

note,  878  note, 
of  trustees  on  purchase-money  in  the  hands  of  tenant  for 

life,  where,  871. 
^extends  to  whom,  872. 
whether  to  assignee  of  bond,  note,  &lc.  given  for  purchase 

money,  866,  note, 
prevails  against  Avhom,  879. 
against  widow's  dower,  and  against  voluntary  donee,  879, 

note, 
against  a  purchaser,  who  has  notice  by  recital  in  deed  that 
purchase-money  is  unpaid,  880,  note. 

so  if  he  could  have  known  of  lien  by  examining  the 
deed  of  his  vendor,  880,  note, 
prevails  although  deed  acknowledges  receipt  of  considera- 
tion, 880,  note. 
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LIEN — continued. 

vendor's  lien  for  purchase-money  unpaid — continued. 
not  against  purchaser  without  notice,  ib. 
nor  against  honajide  mortgagee  without  notice,  880,  note, 
notice  of  title,  not  notice  of  lien,  ib. 
nor  notice  of  occupation  by  seller  as  lessee,  880. 
assignees  or  trustees  for  creditors,  bound,  ib.  and  note, 
where  all  claims  are  in  eqiiity,  882. 
where  owner  conveys  to  trustee  as  a  purchaser,  911. 
equitable  mortgage  by   deposit  of  title-deeds  prevails  over 
lien,  semhle,  881. 
See  Marshalling. 
LIGHTS, 

what  will    amount  to  a   right   upon   sale  to   build  against  pur- 
chaser's lights,  27. 
right  of,  where  barred  by  time,  642. 
where  acquired  by  time,  643,  note. 
LIMITATION  OF  TIME, 

See  Statute  of  Limitations. 
LIQUIDATED  DAMAGES, 

may  be  recovered,  where,  221  and  note. 
LIS  PENDENS. 

registry  of,  673. 

not  binding  on  purchaser  without  express  notice,  unless  regis- 
tered, ib. 
to  be  registered  to  bind  a  purchaser  without  express  notice,  1013. 
the  effect  of  it,   1044. 
not  binding,  if  collusive,  1045. 
subpoena  served  not  sufficient,  ib. 
the  question  must  relate  to  the  estate,  ib. 
must  be  closely  prosecuted,  ib. 
purchaser,  _penrfe/i<e  lite,  how  bound,  1046. 

how  far  favored  in  equity,  ib. 
defendant  may  sell  during  suit,  ib. 

or  execute  a  power  o^evocation,  ib. 
decree  not  a,  where.  1047. 
See  Notice. 
LIVES, 

stated  to  be  in  existence  in  particulars,  evidence  not  admissible 

of  parol  statement  that  one  had  dropped,  23. 
misstatement  of  age  of  tenant  for  life  where  reversion  depends 

on  his  failure  of  issue,  fatal,  34. 
misrepresentation  of  value  of  life  fatal,  where,  236. 
for  an  annuity  to  be  granted  not  named,  yet  sale  enforced    if 

delay  be  in  vendor,  244. 
for  w^hich  estate  is  held  dropped  after  contract,  loss  falls  on 

purchaser,  71,  330. 
dropping  after  contract  for  sale  of  the  reversion,  benefit  belongs 

to  purchaser,  334. 
*'death  of  vendor  after  contract,  where  the  price  is  an  annuity 
for  his  life,  estate  belongs  to  purchaser,  334. 
See  Annuity.     Loss.     Policy. 
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LOAN, 

under  the  mask  of  trading,  315. 
where  purchase  will  be  deemed  a  loan,  221. 
where  a,  and  not  a  purchase,  815. 

attorney  perusing  abstract  on,  cannot  disclose  his    knowledge, 
1064. 

See  UsuKY. 
LOSS, 

to  estate  before  conveyance,  falls  on  purchaser,  193,  330. 

as  by  dropping  of  lives  or  by  fire,  ib.  331. 
of  Mortgage  deed,  purchaser  must  pay  on  an  indemnity,  217. 
estate  swept  away  by  flood  before  sale,  purchaser  relieved,  272. 
by  investment  during  a  suit,  falls  on  whom,  280. 
See  Annuity,     Lives.     Siocks. 
LOST  DEEDS, 

evidence  of,  459. 

LOTS, 

estate  sold  in,  a  distinct  contract  arises  upon  each,  43. 
trust  estate  may  be  sold  in,  56. 

part  performance  of  one,  not  extended  to  others  distinct,  147. 
sale  in,  purchaser  compelled  to  take  those  not  complicated  with 
the  rest  if  no  title  to  all,  361. 

but  if  lot  without  title  so  complicated,  sale  as  to  all  bad,  ib. 
even  at  law,  ib. 
See  Stamps. 
LUNACY, 

saving  for,  in  statute  of  limitations,  624. 
LUNATIC, 

agreement  by,  233. 
trustees,  conveyances  from,  224. 
can  only  purchase  sub  modo,  885. 
See  Agkeements. 
MAINTENANCE, 

assignment  of  subject  of  suit,  is  not,  423. 
MAP.     See  Plan.  •* 

MARKET  PRICE, 

where  it  should  prevail,  318. 

MARRIAGE, 

presumption  of,  444. 

a  revocation  of  a  will,  566. 

See  Feme  Coveet. 

^MARRIAGE  CONSIDERATION, 
valuable,  931. 

whether  it  extends  to  collaterals,  ib. 
makes  good  prior  voluntary  settlement,  937. 

MARRIED  WOMAN.     See  Feme  Covert. 

MARSHALLING, 

between  vendor's  lien,  and  personal  estate  of  purchaser,  for 
simple  contract  debts,  and  legacies,  where  descent,  877,  878. 
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MARSHALLING— cowiinweti. 

and  for  simple  contract  creditors,  although  a  devise,  ib. 
contribution  between  legatees  and  devisees,  879. 
incumbrances,  1028. 

MASTER  IN  CHANCERY.     See  Sales  befoee  a  Master. 

MASTER'S  REPORT, 

conditional  report  of  good  title,  incorrect,  419. 
See  Reference  of  Titee. 

MEADOW  LAND, 

sold  as  rich  water  meadow,  but  not  so,  3. 

MEMORANDUM, 

required  by  statute  of  frauds,  what  it  must  contain,   117  note, 
consideration,  in  some  states  must  be  stated,  in  others  need  not 
be,  117. 

MEMORIAL, 

of  deeds  to  be  registered,  how  to  be  executed  and  attested,  970. 
deeds  cannot  be  re-executed  for  the  purpose  of  registry,  ib. 
sealed  by  a  corporation,  equivalent  to  signing  and  sealing,  971. 
should  contain  what,  972. 
of  grants  of  life  annuities,  App.  11. 

See  Register. 
MERGER, 

of  attendant  terms  under  new  law,  651. 
of  terms  for  years  in  the  fee,  770. 

See  Tithes. 

MICHAELMAS, 

demise  from,  means  new  Michaelmas,  155. 

MINERALS, 

power  of  entry  for  implied,  where,  219. 

MINES, 

share  in  mining  company,  cannot  be  sold  by  parol.  111. 
title  to,  where  right  of  entry  reserved  to  Crown,  519. 

where  otherwise  reserved,  521. 

where  under  a  common,  519. 

MISDESCRIPTION, 

of  estate,  fcc.  in  particulars,  27. 

condition  to  guard  against,  its  operation,  29. 

where  the  error  is  unintentional,  ib.  31,  35. 

where  it  is  by  fraud,  29,  35. 
See  Misrepresentation. 

*MISREPRESENTATION, 
of  value,  3. 
rent,  4,  65. 
valuation,  4. 

circumstances  of  grantor,  3.  , 

fines  on  renewals,  ib. 
age  of  life,  34. 
value  of  life,  236. 
material  fact  unknown  to  the  other  party,  271. 

[*1209J 


712  INDEX. 

MISREPRESENTATION— conitnwerf. 
income  of  trade,  273. 
speedy  avoidance  of  advowson,  3. 
nature  of  tenancy,  65. 
incumbrances,  6. 
title,  ib. 
by  a  stranger,  5. 
by  an  attorney,  6. 
in  particulars,  &c.  of  sale,  25. 
if  wilful,  a  fraud,  29. 
by  mistake,  bow  far  fatal,  ib.  35,  4  note, 
by  agent  purchasing  of  principal,  235. 
where  price  unreasonable,  310. 

by  purchaser,  he  is  not  entitled  to  a  performance  in  part,  352. 
abatement  in  price  for,  369,  372. 
relief  as  to,  after  conveyance,  461. 
its  effect  upon  costs,  822,  826. 
although  by  mistake,  830. 

See  Attorney.  Concealment.  Conditions 
OF  Sale.  Damages.  Deceit.  Purchaser. 
Vendor. 

MISTAKE, 

as  to  what  sold,  238. 

if  a  person  buy  his  own  estate  he  will  be  relieved,  269. 
or  take  a  lease  of  it,  where,  270. 

a  defence  against  a  specific  performance,  158. 

in  written  instruments  corrected  by  equity  according  to  parol 
evidence,  180. 

not  to  the  prejudice  of  purchaser  without  notice,  189. 

condition  that  mistakes  shall  not  affect  the  sale,  only  covers 
unintentional  errors,  29,  30. 

mutual,  as  to  part  sold,  equity  Avill  not  assist  either  party,  355. 

in  puffer  bidding  for  the  wrong  estate,  not  enforced  in  equity,  239 . 

contract  before  a  Master  rescinded  on  the  ground  of,  90. 

when  discovered  no  delay  must  occur,  ib. 

denial  of  by  defendant,  effect  of,  181,  156. 

in  agreement,  issue  directed  where,  181. 

presumed  in  agreement  where  purchaser  knew  the  seller  had 
not  a  title,  348. 

of  the  purchaser  as  to  operation  of  his  purchase,  no  bar  to  a  spe- 
cific performance,  379. 

of  a  party  of  the  legal  construction  of  words,  immaterial,  ib. 

in  law,  efiect  of  objection  raised  by,  397. 

*in  preparing  conveyance  corrected,  691. 

of  conveying  parties  to   purchaser   of  their  rights,   not  mate- 
rial,  1021. 

where  the  mistake  is  of  matter  of  fact,  ib. 

false  representation  by  mistake,  4  note,  1022. 

in  calculating  interest,  820. 

See  Evidence.         Misrepresentation.  Sales 

BEFORE  A  Master.     Surprise.     Will. 
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MODUS, 

title  to,  487. 

where  established  by  time,  647. 
MONEY, 

right  to,  when  barred,  636. 

See  Mortgage.     Pukchase-Money. 
MONEY  HAD  AND  RECEIVED, 

where  action  for,  256,  257,  and  note, 
what  may  be  recovered  in  action  for,  257. 
whether  interest,  258  and  note. 
MONTH, 

in  a  contract  may  be  lunar  or  calendar,  according  to  intent,  283. 
"  MORE  OR  LESS," 

added  to  statement  of  number  of  acres,  effect  of,  370  and  note. 
MORTGAGE, 

purchaser  of  estate  in  mortgage  makes  his  personalty  the 

primary  fund,  where,  215. 
notice  to  mortgagor,  217. 
purchaser  must  indemnify  vendor  against  the  mortgage  money, 

218. 
proceedings  in  ejectment  not  stopped,  where  mortgagee  has 

agreed  to  purchase,  216. 
mortgagee's  advances  to  mortgagor  after  sale  by  him  without 

notice,  binding  on  purchaser,  ib. 
purchaser  of  equity  of  redemption  should  give  notice  of  sale  to 
mortgagee,  ib. 

otherwise  might  have  to  redeem  another  estate,  ib. 
purchaser  of  mortgage  should  buy  with  privity  of  mortgagor,  217. 
danger  of  forgery,  ib. 

purchase  will  be  deemed  a  mortgage,  where,  221,  and  note, 
covenant  to  produce  deeds  where  part  of  estate  in  mortgage  sold, 

456. 
no  production  of  deeds  against  mortgagee,  468. 
power  of  sale  in,  title  valid,  522,  and  note, 
irrevocable,  523,  note  (2). 
executed,  bars  equity  of  redemption,  and  divests  mortgagor  of 

interest,  523,  note  (2). 
mortgagee  may  recover  within  twenty  years  of  last  payment, 

612  note,  616. 
mortgagor  barred  by  twenty  years,  where,  612  note,  636. 
where  one  mortgagee,  ib. 
where  several,  ib. 

mortgagee,  where  bound  by  judgments,  655. 
covenants  for  title  by  husband  of  feme  mortgagor,  whether  they 

run,  722. 
covenants  by  lessee  with  mortgagor,  do  not  run,  716. 
covenant  by  mortgagor  to  pay  the  money  does  not  run,  725.. 
joint  purchasers  make  their  estate  the  primary  fund,  where,  904. 
equitable,  will  prevail  over  lien  for  purchase-money,  semble,  881, 
*where  it  discharges  lien  for  purchase-money,  862. 
deposit  of  deeds  by  simple  contract  debtor,  binds  the  Crown 
as  an  equitable  mortgage,  882. 
Vol.  it.  90  [*1211] 
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MORTGAGE— continued. 

executor  buying  equity  of  redemption,  a  trustee,  919. 

leg-al  mortgagee  making  further  advances  without  notice,  safe, 
982,983. 

made  to  secure  future  advances,  982,  note. 

mortgagor  paying  off  money  without  notice  of  transfer,   safe, 
983. 

purchaser  of  equity   of  redemption  should   give    notice  to  the 
mortgagee,  983. 

mortgagee  may  purchase  from  the  mortgagor,  889. 

first  mortgagee,  with  notice  of  second,   may   transfer  to   the 
third,  1016. 

tacking  not  allowed  in  United  States,  1017,  note. 

dormant,  purchaser  relieved  against,  1020. 

mortgagee  buying  with  notice  of  agreement  for  lease  by  mort- 
gagor, bound,  1029. 

notice  of  mortgage  title  is  notice  of  actual  right,  1059. 

See  Deeds.     Equity  of  Redemption.     Judgments. 
Lien.  Neglect.  Pukchaser.     Tenant  for  Life. 

MORTGAGEE, 

with  power  of  sale,  how  to  sell,  55,  522,  523  notes, 
of  bankrupt  selling,  assignees  cannot  reserve  bidding,  59. 
with  power  of  sale,  a  trustee,  61. 
liable  to  make  a  good  title,  ib. 

in  foreclosure  suit,  cannot  conduct  the  sale  and  bid,  66. 
whose  debt  exceeds  his  purchase-money,  when  entitled  to  pos- 
session upon  sale  by  court,  73. 
may  compel  purchaser  to  pay  upon  indemnity,  if  deed  lost,  217. 
not  compelled  to  produce  deeds  unless  he  consent  to  sale,  ib. 
where  his  heir  is  within  the  trustee  act,  225  note, 
should  not  be  made  a  party  to  specific  performance  suit,  252. 
a  purchaser  within  the  stat.  27  Eliz.  ch.  4,  926. 
joint  mortgages,  how  they  hold,  902,  note. 
See  Escheat. 

MORTGAGEE  AND  MORTGAGOR.     See  Mortgage. 

possession  by   either  for  great  length  of  time,  efi'ect    of,  612, 
note. 

MOTION, 

reference  of  title,  upon,  415,  416. 

not  where  answer  raises  another  objection,  416. 
to  inquire  when  title  first  shown,  ib. 

into  identity,  417. 
bill  dismissed  upon,  ib. 

MULTIFARIOUSNESS.  See  Demurrer. 

MUTUAL  SALES, 

between  two  parties,  yet  separate  contracts  in  law,  where,  360. 

MUTUALITY, 

in  agreements,  241,  360. 

NE  EXEAT  REGNO, 

lies  against  a  purchaser  for  purchase-money  unpaid,  where,  265. 
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*NEGLECT, 

to  examine  title,  no  relief,  422. 

in  preparing  abstract,  no  liability,  451. 

in  leaving  deeds  in  the  hands  of  seller,  effect  of,  454. 

of  mortgagee  under  remainder-man  to  procure  the  deeds,  470. 

to  make  searches,  attorney  answerable  for,  677. 

See  COVEKANTS. 

NEGLIGENCE, 

in  seller,  amounting  to  fraud,  36. 

of  auctioneer,  whereby  sale  is  defeated,  no  commission,  45. 
effect  in  cases  of  call  for  specific  performance,  289,  note. 
See  MiSDEscKiPTioN. 
NEXT  OF  KIN, 

taking  deceased  vendor's  estate,  206. 
NOMINAL  CONTRACTOR, 

"    contract  by,  enforced,  242. 

unless  seller  be  led  to  believe  the  purchase  is  for  his  friend, 
244. 
seller  may  pretend  to  be  an  agent,  where,  ib. 
NOMINAL  PURCHASER, 

where  heir  of  is  to  convey  to  real  purchaser,  224. 
trust,  how  proved,  909. 
NOTICE, 

purchaser  without  notice  of  prior  contract,  safe,  191. 

deeds  left  with  purchaser's  solicitor  for  inspection,   notice  of 

covenants  in  them,  238. 
followed  by  contract,  a  waiver,  402. 
of  inability  to  produce  lessor's  title,  binding,  493. 
purchaser  without  express  notice,   protected  by  substitution  for 

recovery  act,  581,  597,  598.    • 
purchaser  without,   protected  against  judgments,  where,   663, 

664,  666,  667. 
purchaser  with,  bound  by  judgments,  662. 

purchaser  with   covenants  for  title  not  bound  to  give  seller  no- 
tice of  adverse  suit,  766. 
of  money  lying  dead,  to  obtain  interest,  794. 
of  lien  for  purchase-money,  879. 

not  implied  from  notice  of  title,  ib. 
or  of  seller's  occupation  as  lessee,  880. 
of  voluntary  settlement,  not  binding,  929,  1037. 

where  only  a  contract,  equity  Avill  assist  the  purchaser,  939. 
of  an  act  of  bankruptcy  deprived  a  purchaser  of  benefit  of 
statute  of  James,  946. 

what  is,  or  not,  notice  of  an  act  of  bankruptcy,  948,  952. 
not  a  docket,  953. 
purchaser  without,  protected  against  act  of  bankruptcy,  952. 

and  against  judgments,  to  what  extent,  965. 
of  a  judgment  not  duly  docketed  binds  a  purchaser,  956. 
so  of  deeds  not  duly  registered,  984,  and  note, 
but  deed  not  duly  registered,  not  constructive    notice,   984 

note, 
but  notice  of  unregistered  deed  unimportant  at  law,  ib. 
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I^OTICE— continued. 

*purchaser  with  notice  bound  like  the  seller,  984,  note,  1031. 

unless  his  consent  was   necessary  to  the  validity  of  the  in- 
cumbrance, 1032. 
and  a  fine   and  non-claim  did  not  improve  his  title,  1035. 
unless  it  was  a  mere  legal  title,  1036. 
an  attachment,  and  levy  of  an  execution  are  also  defeated  by  no- 
tice of  a  prior  unregistered  conveyance,  984,  note. 

but    knowledge    of  the  officer  who    makes    attachment  or 
levy  does  not  affect  the  creditor,  984,  note. 
actual    notice  of   prior  unregistered    deed  necessary  in  some 

States  to  defeat  subsequent  deed,  984,  note, 
to  be  binding  must  be  had,  when,  ib. 
not  binding  after  money  paid  and  deed  executed,  1037. 

nor  at  any  time  after  the  purchase,  ib. 
purchaser  without  not  affected  by  notice  in  his  vendor,  ib. 
creditors  without,  not  affected  by  the  knowledge  of  their  debtor 
that  there   was  a   conveyance  of    land  by  an    unregistered 
deed,  prior  to  the  deed  to  such  debtor,  1037  note, 
purchaser  with,  not  affected,  if  his  vendor  had  no  notice,  ib. 
not  material  that  purchase  was   made  under  the  direction  of  the 

court,  1042. 
infants  are  bound  by,  ib. 

binding,  although  purchase  in  name  of  agent,  ib. 
to  be  given  by  purchaser  of  chose  in  action  1024. 
of  voidable  estate  confirmable  under  3  &  4  Will.  4,  c.  74,  ib. 
is  either  actual  or  constructive,  1040. 

actual  must  be  given  by  person  interested,  during  treaty,  ib. 
vague  reports  not  notice,  ib.  Buttrick  v.  Holden,  13  Metcalf, 

357  ;   Flagg  v.  Mann,  2  Sumner,  551. 
must  be  necessary  and  unquestionable  inference  from  facts 

proved,  1041,  note, 
must  be  in  the  same  transaction,  1041. 
what  is  constructive  notice  ; 

notice  to  the  counsel,  agent,  &i,c.  of  the  purchaser,  7,  and  in 
note,  1041,  and  note, 
although  not  employed  throughout,  1042. 
but  it  must  be  in  the  same  transaction  1043,  and  note, 
unless  present  to  the  mind,  ib. 
but  notice  of  intention  of  a  party  contrary  to  deed,  not 

material,  1042. 
and  purchaser  not  bound  by  implied  notice  of  fraud  of 

attorney  on  the  seller,  1044. 
whether  purchaser  bound  by  notice  to  his  attorney, 
except  after  retainer,  qu.  ib. 
a  pubic  act  of  parliament,  ib. 
lis  pendens,  1044,  and  note. 

but  not  to  postpone  a  registered  deed,  1045. 
what  is  not  a  sufficient  lis  pendens,  ib. 
not  binding  on  purchaser  Avithout  express  notice,  unless 
registered,  1048. 
register,  to  the  extent  of  search,  ib. 
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NOTICE— continued. 

what  is  constructive  notice — continued. 

registration   of    deed,   constructive    notice   in   United  States, 
1048,  note. 

not  however,  unless  duly  acknowledged,  984,  note, 
what  is  sufficient  to  put  a  purchaser  upon  inquiry,  1052. 
unusual  endorsement  of  receipt,  1057. 
notice  of  legal  estate,  notice  of  trust,  1052. 
notice  of  possession  of  deeds,  notice  of  security,  ib. 
notice  of  possession,  notice  of  lease,  ib. 

so  of  purchase  by  tenant,  ib. 
doctrine  in  United  States,  of  the  effect  of  possession,  in 

reference  to  notice,  1052,  note, 
but  notice  of  past  occupancy  not  binding,  1053. 
recital,  &.c.  leading  to  fact,  notice,  1056. 
vacant  possession,  not,  ib. 

notice  of  judgment  held  notice  of  equitable  mortg.,  1053. 
what  is  not  constructive  notice  : 

a  private  act  of  parliament,  1044. 

a  public  act  of  private  nature,  semble,  ib. 

^decrees  of  equity,  1047. 

unless  they  are  decrees  to  account,  ib. 
an  act  of  bankruptcy,  951,  1049. 
a  fiat  in  bankrviptcy,  ib. 
docketing  of  judgments,  1048. 
registration  of  deeds,  ib. 
otherwise  in  the  United  States,  1048,  note, 
the  vendor  being  out  of  possession,   1056. 
mere  suspicion  of  fraud,  1058. 
draft  of  deed,   1057. 
mere  intent  to  obtain  or  make  an  attachment,  not  notice 

of  conveyance  or  attachment,  984,  note, 
the  contents  of  court-rolls,  semhle,  1059. 
witnessing  of  deeds,  1060. 
equitable  construction  of  words,  ib. 
general  trust,  of  term  to  attend,  1058. 
contra.,  when  deed  referred  to,  1059. 
of  deed,  notice  of  all  its  contents,  1057. 
what  is  sufilcient  evidence  of  notice,  1061. 
how  denial  of  notice  should  be  pleaded,  1069. 

See  Attoeney.         Bakox  an^d  Feme.  Chose  in 

Action.         Deeds.         Judgments.        Mortgage. 
Recital.      Register.      Voluntary  Conveyance. 

NUISANCE, 

on  property  sold,  purchaser  liable,  54. 

OBJECTIONS, 

not  fully  stated,  third  party  not  bound  by  his  conveyance  to 
purchaser,  1021. 

but  bound  by  a  general  statement,  ib. 

OBSTACLES, 

unavoidable  or  unforeseen,  what,  807. 


TIS 


INDEX 


OCCUPATION  RENT, 

where  set  pending  suit,  249. 
wlien  payable  by  seller,  342,  805. 
where  the  account  is  with  rests,  815. 

OFFER, 

what  combined  with  other  circumstances  is  an  agreement,  119. 
in  -writing  accepted  by  parol,  binding,  115,  122. 
unless  obtained  by  fraud,  115. 

OFFICE  COPIES, 

when  to  be  produced,  449. 

See  Attested  Copies.     Grant. 

OMISSION, 

in  agreement  by  mistake,  fraud,  or  surprise,  a  defence,  157,  158. 

OPENING  OF  BIDDINGS.      See  Biddings. 
^OPINION, 

of  counsel,  not  a  waivier  of  objections,  402. 

nor  statement  in  a  case,  407. 
of  counsel,  purchaser  not  bound  to  produce,  1062. 

See  Case. 

OPTION, 

to  purchase,  its  effect,  203. 

must  be    exercised  within  the  time,  205. 
where  time  allowed  is  at  the  purchaser's,  396,  397. 
where  interest  payable  by  purchaser  under,  805. 

ORDERS, 

what,  are  equal  to  judgments,  962. 

ORNAMENTAL  TIMBER, 

cut  by  seller  during  delay  avoids  the  contract,  383,  819. 
See  TiiiBEB. 

OWNERSHIP,  ACTS  OF, 

where  they  amount  to  an  acceptance  of  title,  401. 

PAPISTS, 

purchase  by,  885,  998. 
See  Lien. 

PARCELS, 

attested  copies  of,  where  sale  in  lots,  54. 
how  to  be  abstracted,  434. 

where  estate  sold  in  lots,  ib. 
how  to  be  examined  by  counsel,  439. 
not  described  in  deeds,  title  bad,  521. 
copyhold,  pass  by  what  description,  ib. 
See  Estate. 

PARISHIONERS, 

cannot  purchase,  883. 

PARLIAMENT,  ACT  OF.     See  Notice. 
PAROL  AGREEMENT, 

for  a  lease  will  bind  a  purchaser,  where,  1031. 
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PAROL  CONTRACT, 

expenses  of  investigating  title  not  recoverable,  427. 

varying,  dissolving,  or  annulling  a  former  written  contract  at 

common  law,  or  within  statute  of  frauds,  154  and  note, 
action  grounded  on  parol  variation,  154,  note. 
PAROL  CONTRADICTION, 

of  particulars,  &/C.  of  sale,  void,  22. 
PAROL  EVIDENCE.    See  Evidence,  Pakol. 
PARTIAL  EXECUTION  OF  A  CONTRACT. 

where  it  will  be  enforced  under  condition  providing  against 

misdescriptions,  29. 
where  the  number  of  years  is  less,  339,  340, 
exact  term  not  required  at  law,  ib. 

if  term  much  less,  equity  will  set  aside  the  contract,  341. 
*not  an  underlease  instead  of  an  original  one,  341. 
nor  a  new  lease  instead  of  an  old  one,  ib. 
vendor  agreeing  to  assign  is  not  bound  to  underlease,  342. 
not  a  leasehold  for  a  freehold,  343. 

nor  a  copyhold  for  a  freehold,  ib. 
not  a  rentcharge  out  of  lands  in  lieu  of  the  lands  charged  with  a 

rent,  344. 
purchaser  bound  by  acquiescence,  ib. 
not  a  share  instead  of  the  entirety,  345,  350,  356,  note. 

but  a  purchaser  may  require  the  share  or  partial  interest, 
345,  346,  347,  350,  359,  note, 
not  a  reversion  for  a  possession,  346. 

purchaser  buying  with  notice  of  want  of  title,  cannot  enforce 
his  contract,  348. 

unless  he  has  improved  the  property,  351. 
not  where  there  is  a  right  of  sporting,  352. 

or  a  right  of  common  over  an  inclosure,  353. 
or  a  right  to  dig  for  mines,  ib. 
or  a  liability  to  repair  the  chancel,  ib. 
or  rentcharges  of  a  large  amount,  ib. 
where  there  is  a  title  to  part  only,  356,  357. 

not  if  the   other  part  is  material  to   the  enjoyment,    357, 

358,  note, 
or  if  the  part  be  large,  ib.  359. 
or  if  there  be  substantial  defects,  unknown  to  the  vendee, 

and  as  to  which  he  is  not  put  upon  inquiry,  357,  note, 
but  purchaser  may  elect  to  take,  where,  ib.  and  note, 
where  the  sale  is  in  lots,  and  there  is  not  a  title  to  all,  361. 
not  where  estate  is  subject  to  tithes,  365. 

but  a  want  of  title  to  part  of  the  tithes  may  be    compensa- 
ted, where,  ib. 
where  the  quantity  is  deficient,  369,  and  note. 

See  Compensation.     Lots.     QuAiiiTY.     Quantity. 
Tenant  for  Lile. 
PARTIAL  PERFORMANCE, 

not  where   condition   makes   contract   void  if  title  cannot   be 
made,  397. 

See  Compensation. 
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PARTICULARS, 

what  may  be  obtained  in  action,  258,  259. 
of  objections  in  law  cannot  be  required,  428. 

PARTICULARS  OF  SALE.       See  Auctioneer.       Conditions  of 

Sale.     Statute  of  Frauds. 
PARTITION, 

where  covenants  upon,  run  with  the  land,  718. 
PART  PERFORMANCE, 

of  parol  agreements,  140. 

delivery  of  abstracts,  &c.  not,  ib. 

delivery  of  possession  is,  where,  ib. 

payment  of  purchase-money  not,  142. 

of  one  lot  does  not  extend  to  others,  147. 
*court  after,  will  try  to  ascertain  the  terms,  147. 
of  parol  variation,  agreement  enforced,  169. 

See  Statute  of  Frauds. 
PARTNERS.     See  Buildings.     Joint  Purchasers.     Lessee. 
real  estate,  how  held  by,  902,  note. 

PAYMENT  OF  PURCHASE-MONEY, 

how  pleaded,  1069. 

PAYMENTS, 

where  binding  against  bankruptcy,  948,  952. 
PEDIGREE, 

abstract  of  title  of,  436. 

evidence  of,  441,  443. 

Avhere  recitals  are  evidence  of,  ib. 

presumption  of  legitimacy,  444. 

proof  of,  cannot  be  required  after  purchase  completed,  461. 

proof  on  sale  that  person  last  entitled  was  the  purchaser,  550. 

how  to  be  traced  under  new  law,  557. 

See  Descent.     Heir  at  Law.     Legitimacy. 

PENALTY, 

imposed,  yet  specific  performance,  246. 
See  Action.     Agreements. 
PERFORMANCE, 

of  an  agreement  to  purchase  and  settle  an  estate,  920. 

PERJURY, 

if  a  defendant  deny  parol  agreement,  he  may  be  indicted,   138. 
plaintiff  a  competent  witness  to  prove  the  perjury,  ib. 
but  equity  cannot  execute  the  agreement,  ib. 
See  Evidence,  Parol.     Statute  of  Frauds. 
PERMISSION, 

asked  in  the  case  of  easements,  effect  of,  646. 
PERPETUITY, 

covenant  not  to  build  on  land  or  the  like,  is  not  a  perpetuity, 
732    733 
PERSONAL  OCCUPATION,  291. 

PLAN, 

of  new  street  exhibited  at  sale,  effect  of,  27. 
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PLAN — continued, 

of  turnpike  road,  instead  of  footpath,  35. 
may  be  identified  where  agreement  refers  to  one,  175. 
PLEA, 

of  enjoyment,  evidence  under,  646. 
of  purchase  for  valuable  consideration,  1067. 
must  be  sworn,  ib. 
must  aver  seisin,  1068. 

and  possession  or  title,  1069. 
*must  aver  payment  of  consideration,  1069. 
and  want  of  notice,  ib. 

not  valid  where  diligence  would  have  led  to  facts,  1071. 
See  Answer.     Purchasek. 
PLEADING, 

in  the  case  of  easements,  645. 
a  purchase,  1067  and  notes. 
PLEDGE, 

of  deeds,  not  good  against  voluntary  settlement,  930. 
by  seller  of  deeds  belonging  to  purchaser,  not  binding,  454. 
POLICY  OF  ASSURANCE, 

on  life,  misrepresentation  of,  221. 
POSSESSION, 

where  purchaser  may  take,  9. 

taken  by  purchaser  under  decree,  he  must  pay  the  money,  74. 
delivery  of,  a  part  performance  of  parol  agreement,  where,  140. 
delivered  to  a  purchaser  does  not  create  a  tenancy,  263. 
may  be  determined,  264. 

a  ground  for  payment  of  the  money  into  court,  where  248,249. 
purchaser  in,  put  to  his  election  where  title  bad,  250. 
where   possession,   but  fact  of  .purchase  disputed,   an  issue  di- 
rected, 151. 
ejectment  will  lie   against  purchaser,  where,  264. 
where  it  amounts  to  a  waiver  of  objections  to  title,  398,  400. 
implied  agreement  to  pay  interest,  404. 
purchaser  let  in  and  then  turned  out  of,  contract  void  against 

him,  ib. 
purchaser  rejecting  title  must  return  possession,  406. 

although  improvements  made,  407. 
Avhen  it  accrues  under  statute  of  limitations,  616. 
gives  a  right  to  interest,  795. 

purchaser  not  bound  to  take,  whilst  title  imperfect,  797. 
effect  of,  in  father,  where  conveyance  is  to  child,  914. 
by  mortgagor  or  mortgagee   for  period  longer  than  statute   of 

limitations,  effect  of,   612. 
how  it  affects  parties  in  respect  to  notice,  1040  note,  1052   note. 
See  Deeds.     Purchaser.     Title.     Waiver. 
POSSESSIO  FRATRIS, 

abolished,  555,  556,  558. 
POSSIBILITY, 

bare,  where  no  objection  to  title,  518. 
where  an  objection,  519,  521. 
may  be  conveyed  by  deed,  650. 
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POWER, 

of  redemption  or  pre-emption  not  stated  in  particulars,  29. 
of  sale  in  trustees,  how  to  be  exercised,  62. 
of  sale,  contract  under,  binds  person  entitled  in  default  of  pow- 
er, 233. 
of  sale  in  trustees,  they  are  not  compelled  to  execute  it,  240. 
of  sale,  in  a  mortgage,  valid,  522,  in  note. 

sale  under,  bar  to  equity  of  redemption,  523,  in  note, 
irrevocable,  523,  in  note. 

executed,  divests  interest  of  mortgagor,  523,  in  note, 
reserved  by  seller,  to  appoint  purchase-money,  it  is  still  assets,  192. 
to  re-purchase  upon  condition,  the  condition  must  be  complied 

with,  221. 
*by  act  of  parliament  to  purchase,  notice  binding,  222. 
executed  by  will,  how  to  be  attested,  565. 
general,  executed  by  general  devise,  569. 
where  barrable  by  tenant  in  tail,  575,  576. 
tenant  for  life  may  purchase  or  exchange  under  power  of  sale 

and  exchange,  893. 
lease  under,  at  inadequate  rent,  and  sale  of  reversion,  1035. 
general  power  of  revocation  in  settlement  makes  it  void  against 
a  purchaser,  942. 

although  only  conditional,  ib. 

unless  the  condition  be  hona  fide,  ib. 
,  or  made  for  valuable  consideration,  ib.  * 

or  although  time  of  revocation  has  not  arrived,  943. 
or  the  power  has  been  released,  ib. 
may  be  executed  pendente  lite,  1046. 

purchaser  relieved  against  defective  execution  of  a  power,  1020. 
unless  the  sale  was  not  within  the  compass  of  the  power,  ib. 
See  Mortgage.     Texai^t  foe.  Life.     Tkustees. 
POWER  OF  ATTORNEY, 

receipt  under,  equivalent  to  receipt  under  receipt  clause,  850. 
PR^MUNIRE, 

persons  guilty  of,  can  purchase,  but  not  hold,  884. 
PRE-EMPTION, 

right  of,  2G5,  206. 
PRESENTATION.     See  Ixjl-.yctiox. 
PRESUMPTION, 

of  legitimacy,  444. 

of  lost  deeds,  459. 

of  conveyance  of  legal  fee,  527. 

of  siuTender  of  term,  528. 

of  surrender  of  terms,  v/here  assigned  to  attend,   777  ;   App. 

No.  26. 
equitable,  rebutted  by  parol  evidence,  911. 
of  death  from  continued  absence,  609  note, 
of  grant  of  incorporeal  hereditament,  642  note. 
PRETENDED  TITLE, 
sale  of,  422. 

equitable  estate  under  contract  not  within  statute,  ib.  423  note, 
428. 
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PRICE, 

whether  admissible,  in  construing  ambiguous  instrument,  179. 

See  CoNSIDEKATIOJf. 

PRINCIPAL.     See  Agent. 
PRINTED   NAME, 

a  sufficient  signature  within  the  statute  of  frauds,  126. 
PRIOR, 

covenant  by,  to  perform  service  in   chapel,  where    it  runs  with 
the  chapel,  718. 

^PRIORITIES, 

between  equities  according  to  time,  882. 

PRIVILEGED  COMMUNICATION.     See  Attorney. 
PRIVITY  OF  ESTATE, 

necessary  for  covenants  to  run  with  land,  713. 

the  several  sorts  of,  ib. 

covenant  by  purchaser  with  mortgagor  will  not  run,  716. 

whether  the  estate  must  be  vested  in  the  covenantor,  718. 
See  Covenants. 

PRODUCTION, 

of  agreement,  where  compelled,  259. 

PRODUCTION  OF  DEEDS, 

which  sustain  the  plaintiff's  title,  471. 

deed  creating  entail  produced  for  the  heir  in  tail,  ib. 

conveyance  impeached  for  fraiid,  at  what  time  to  be  produced, 

472. 
at  law,  where  party  claims  under  deed,  ib. 

or  the  holder  is  a  trustee  for  the  party,  ib. 
or  one  part  is  executed  for  all  parties,  473. 
purchaser  no  relief  at  law  against  seller  of  part  who  retains  the 

deeds,  472. 
at  law,  deeds  must  be  taken  into  court,  but  not  produced,  473. 
operation  of  covenant  to  produce  deeds,  ib. 
equitable  right  to  compel,  not  sufficient  for  purchaser,  478. 
cannot  be  compelled  by  purchaser,  only  because  not  set  out  in 

abstract,  479. 
where  enforced  against  a  piu'chaser,  1021. 
See  Deeds. 

PROFITS.     See  Rents. 

PROMISE, 

by  parol  to  vary  written  agreement,  a  defence,  158. 

PROMISSORY  NOTE, 

no  discharge  of  lien  for  pm'chase-money,  863. 
See  Bill  of  Exchange. 

PROPOSAL.     See  Offer. 

PROTECTOR, 

his  power,  &.c.  582,  586. 

See  Tenant  in  Tail. 
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PUBLICATION, 

of  will  unnecessary,  565. 

PUBLIC-HOUSE, 

sale  of,  with  good  will,  «Sr.c.,  how  executed,  808. 

PUFFER, 

where  he  may  be  employed  in  auctions,  15. 

if  seller's  agent  bid  for  purchaser,   and  is  considered  a  puffer^ 
sale  not  enforced  in  equity,  19,  239. 

so  if  real  purchaser  is  considered  a  puffer,  and   the  puffer 
appointed  neglect  to  bid,  ib. 
See  Bidding. 

*PUIICHASE, 

where  a  performance  of  a  covenant  to  buy  and  settle,  920. 
when  a  performance  of  an  obligation,  921. 
how  it  should  be  pleaded  1067. 

for  valuable  consideration,   is  a  protection  against  legal  as  well 
as  equitable  estates,  semble,  1070. 
See  Descent  or  Pukchase. 

PURCHASE-MONEY, 

credit  for  bj'  auctioneer,  he  is  liable,  46. 
payment  of  may  be  enlarged  by  agent,  where,  ib. 
payment  of  before  time  appointed,  purchaser  liable,  47. 
order  for  consideration  to  agent  to  pay  it  to  third  person  bind- 
ing, ib. 
agent  to  sell  not  authorized  to  receive,  46. 
cannot  be  paid  to  agent,  where,  46,  47. 
to  be  paid  into  court,  if  the  purchaser  is  in  possession,  where,  249, 

where  not,  250. 
upon  sale  by  court  may  be  paid,  when,  72. 
in  payment  of  incumbrances,  where,  ib. 
must  be  paid  when  purchaser  takes  possession,  74. 
a  deposit  is  part  payment  of,  48. 
payment  of,  not  a  part  performance  of  parol  agreement,  semble, 

142. 
secured  by  purchaser  at  a  day  certain,  must  be  paid,  although 

seller  break  his  agreement,  261. 
purchaser  is  a  trustee  of,  for  the  vendor,  191. 
is  always  assets  of  the  vendor,  192. 

where  payable  out  of  assets  for  heir  of  purchaser,  211,  212. 
followed  as  ear  marked  where  contract  fraudulent,  qu.  281. 
unreasonable  in  amount,  309. 
inadequate,  311. 

receipt  for  purchase-money  where  not  paid,  325,  326. 
paid  before  conveyance  and  purchaser  dies  without  heir,  who   is 

entitled,  336. 
not  paid,  incumbrances  discovered  must  be  discharged,  679. 
so  if  paid,  but  conveyance  not  executed,  680, 
contra,  if  conveyance  executed,  ib. 
but  security  is  equal  to  payment,  684. 
or  an  appropriation  of  the  money,  687. 
want  of  title  defence  to  action  on  note  given  for,  681    note 
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PURCHASE-MONEY— coniwmecZ. 

where  it  carries  interest,  793. 

equity  for  creditors  will  stop  payment  of,  to  heir  or  devisee,  834. 
and  for  simple  contract  creditors  tinder   47  Geo.   3,  and  3  & 
4.  Will.  ib. 
purchaser  must  see  to  the  application  of  purchase-money  of  real 
estates : 

where  the  debts  or  legacies  are  specified,  834. 
the  debts  are  ascertained  by  a  decree,  836. 
annuities  are  charged,  where,  839. 
is  not  bound  to  do, 

where  the  trust  is  for  payment  of  debts,  835. 

although  only  by  way  of  charge,  838. 
the  cestuis  que  trust    are  infants  or  unborn,  and  the 
time  of  sale  is  arrived,  836. 
*where  the  cestuis  que  trust   are  abroad,  semhle,  844. 
the  trusts  require  time  and  discretion,  836. 
the  money  is  to  be  invested  upon  trusts,  838. 
purchaser  not  bound  to   ascertain  deficiency,  where  the  trust  is 
for  such  debts  as  personalty  is  insufl!icient  to  pay,  846. 
but  is  bound  where  a  power  is  given,  847. 
may  be   discharged  from  seeing  to   the  application,  how, 

847,  848. 
the  receipts  of  what  trustees  will  be  discharges,  859. 
efi'ect  of  Stat.  7  &  8  Vict.  c.  76.  (repealed  by  8  &  9  Vict.  c.  106) 

as  to  trustees'  receipts,  846. 
new  trustees  appointed  by  the  court  can  give  receipts,  851. 
where  trustees  have  power  to  vary  securities,  848. 
purchaser  of  leasehold,  not  bound  to  see  to  application  of  money, 
852. 

unless  there  be  fraud,  &c.  854. 
should  not  be  paid  to  seller's  attorney,  851. 
vendor's  lien  on  the  estate  for  purchase-money  unpaid,  857. 
notice  before  payment  of,  binding,  1036. 
how  payment  of  should  be  pleaded,  1069. 

See  Agent.  Appkopiiiatio:^.  Bill  of  Exchange. 
Consideration.  Incumbrances.  Judgments. 
Lien.     Notice. 

PURCHASER. 

should  not  trust  to  vendor's  statements  of  value,  3. 

but  may  rely  on  statement  of  valuation  of  rent,  4. 
not  bound  to  disclose  latent  advantages,  5. 
may  misrepresent  seller's  chance  of  sale,  ib. 
must  not  conceal  a  death  by  which  value  is  increased,  6. 
must  not  misrepresent  the  estate,  ib. 
should  inspect  leases  for  the  covenants,  8. 
should  inquire  of  an  alleged  incumbrancer,  ib. 
what  amounts  to  a  waiver  of  objections  by,  9. 
should  inquire  of  trustees  where  interest  is  eqiiitable  and  not 

in  possession,  10. 
a  trustee  for  seller  of  purchase-money,  191. 
should  not  employ  the  vendor's  attorney,  6,  7. 
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should  not  take  possession  of  the  estate  where  the  title  is  doubt- 
ful, 9. 

but  may  take  possession  when  contract  is  entered  into,  ib. 

must  not  deter  others  from  bidding,  18. 

effect  of  his  being  considered  a  puffer,  19, 

legatee  becoming,  25. 

liable  for  nuisance  on  property  purchased,  54. 

is  a  trustee  for  vendor  of  money,  191. 

his  death  does  not  avoid  the  contract,  192. 

tenant  at  will,  193. 
year  to  year,  ib. 

in  possession  will  be  ordered  to  pay  his  money  into  court,  where, 
248,  249. 

is  not  tenant  to  seller  upon  possession,  263. 

*not  liable  to  action  for  use  and  occupation,  263. 

possession  before  conveyance  may  be  determined,  264. 

agreeing  to  be  treated  as  tenant,  ib; 

of  a  leasehold   estate,   must  indemnify  the  vendor  against  the 
rent,  &-c.,  38,  218. 

not  where  the  assignees  of  a  bankrupt  are  vendors,  39. 

of  an  incumbered  estate  must  indemnify  the  seller,  218. 

of  an  equity  of  redemption  must  indemnify  the  vendor,  ib. 

selling  before  conveyance  entitled  to  indemnity  from  sub-pur- 
chaser against  costs  for  his  benefit,  ib. 

might  before  the  Wills  Act  sell  or  devise  the  estate  before  the 
conveyance,  194. 

entitled  to  rent  and  covenants  in  lease,  219. 

bound  by  covenants  in  deeds  brought  to  his  solicitor  for  inspec- 
tion, 238. 

must  bear  any  loss  by  fire,  &c.  before   conveyance,  and  is  enti- 
tled to  any  benefit  in  the  interim,  330. 

will  be  compelled  to  take  a  part  of  the  estate,  where,  356,  361. 

may  insist  upon  a  part  performance,  where,  359,  and  note. 

may  bind  himself  by  his   conduct   to    take  compensation   for 
part,  368. 

will  be  relieved  in  respect  of  a  defect  in  the  quantity  or  quality 
of  the  estate,  where,  369,  370  notes,  377. 

has  the  option,  where  contract  is  to  be  void  if  title  not  made  by 
a  day,  397. 

what  amounts  to  a  waiver  of  objections  to  title,  398. 

not  bound  by  filing  a  bill,  although  no  title  by  abstract,  415. 
where  he  states  that  seller  cannot  make  a  title,  qu.,  ib. 

must  accept  or  reject  title  where  it  is  bad,  418. 

should  not  file  cross  bill  if  title  is  bad,  419. 

may  accept  the  title  if  bad,  semhle,  420. 

buying  a  barred  remainder,  relieved,  qu.  421. 

should  not  act  as  owner  till  abstract  examined,  451. 

no  relief  against  seller  of  part  who  retains  the  deeds,  472. 

not  bound  to  rely  on  equitable  right  to  compel   production  of 
deeds,  478. 

not  bound  to  take  indemnity,  497. 
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where  bound  to  take  compensation,  ib. 

voidable   fee  in,  confirmed  by  subsequent  act  of  tenant  in  tail, 
where,  581. 

effect  of  notice  in  such  cases,  ib.  597. 
under  bankruptcy   without   express    notice,    protected   against 

confirmation  of  voidable  estate,  598. 
not  bound  by  concealed  fraud,  where,  635. 
how  far  bound  by  judgments  under  the  old  law,  654. 

how  far  under  new  law,  662,  663. 
entitled  to  what  relief  against  incumbrances,  679. 
defence  by  to  note  for  purchase-money  on  entire  failure  of  title, 

681  note. 
Avho  cannot  be,  883,  and  notes, 
is  protected  by  a  term  against  incumbrances,  where,  778. 

although  not  assigned  for  him,  where,  782. 
of  an  heir  at  law  or  devisee  not  bound  by   specialty  debts  of  the 

ancestor  or  testator,  833,  834. 
*is  bound  to  see  to  application  of  purchase-money,  Avhere,  832, 
833,  834. 

where  not  bound,  835. 
not  of  leasehold  estates,  833,  852. 
unless  there  be  fraud,  854. 
trustee  cannot  purchase  trust  property,  887. 
nor  administrator  or  executor,  895  note,  898  note, 
joint-purchasers,  paying  equally,  are  in  equity  joint- tenants,  901. 

contra  where  payments  are  unequal,  902. 
joint-purchase  and  payment  by  one,  a  contribution,  904,  905. 
purchase  by  two  in  the  name  of  one,  trust  may  be  proved  by 
letters,  905. 

desisting  by  one  in  treaty  nt)t  a  part  performance,  ib. 
joint-purchase  and  payment  by  one,  the  other  must  accept  the 

title,  907. 
taking  a  conveyance  in   the  name  of  a  stranger,  trust  results  to 

him,  908. 
trust,  how  proved  against  nominal  purchaser,  909. 
conveyance  to  a  trustee  as  purchaser,  the  grantor  has  a  lien,  911. 
conveyance  to  agent  employed  by  parol,  agent  not  a  trustee,  ib. 
taking  conveyance  in  the  name  of  child,  an  advancement,  912. 
where  he  may  take  advantage  of  27  Eliz.  c.  4,  926. 

where  the  contract  will  be   enforced  for  or  against  him,  if 
there  is  a  voluntary  settlement,  939. 
relieved  against  conveyance  with  power  of  revocation,  942. 

and  against  charitable  uses,  where,  944. 
Avithout  notice  of  act  of  bankruptcy,  protected,  952. 
without  notice  of  unregistered  deed,  protected,  where,  984,  985. 

lis  pendens,  is  not  notice,  985. 
buying  an  equity  of  redemption  should  give  notice  to   mort- 
gagee, 983. 
relieved  against  defects  in  recoveries,  1000. 
voidable  estate  in,  under  tenant  in  tail,  where  enlarged,  1001. 
not  bound  without  express  notice  by  Us  pendens,  not  registered, 
1013. 
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Avill  be  relieved  and  protected  in  equity,  in  Avhat  cases,   1015. 
protected,  having  best  right  to  legal  estate,  1016. 

although  his    equitable   title   depends  on  a  forged  instru- 
ment, 1015. 
not  by  conveyance  from  trustees  upon  express  trusts,  1019. 
nor  by  conveyance  obtained  unfairly,  semhle,  ib.  1020. 
relieved  against  defective  execution  of  power,  ib. 
relieved  against  party   who  encouraged  him  to  buy,  1022  and 

notes, 
entitled  to  have  defective  conveyance   or  title  made   good  by 

seller,  &c.,  where,   1023. 
setting  aside  lease  granted  by  seller,  whether  a  trustee  for  him, 

1033. 
paying  off  prior  incumbrances  lets  in   subsequent  one  of  which 

he  had  notice,  1029. 
bound  by  notice,  where,  1031, 
mortgagee  is  a,  j^ifo  tanto,  926. 

See  Action.      Advancement.       Agent.       Agreement. 
Attested       Copies.  Auctioneer.         Bedding. 

Charitable  Uses.  Chose  in  Action.  Con- 
sideration. Conveyance.  Covenants.  Descent. 
*Devise.  Fraud.  Improvements.  Incumbrances. 
Interest.  Judgments.  Lessee.  Mistake.  Mort- 
gage. Ne  Exeat.  Notice.  Objections.  Power. 
Purchase-money.  Possession.  Register.  Re- 
sulting Trust.  Reversion.  Sales  before  Mas- 
ter. Terms  of  Years.  Time.  Title.  Trustees. 
Voluntary  Conveyance. 

QUALITY  OF  AN  ESTATE, 

footpath  not  mentioned  binds  purchaser,  377. 
vague  descriptions  bind  him,  3,  378  and  note, 
uncommonly  rich  water  meadow,  ib. 
residence  fit  for  respectable  family,  ib. 
estate  in  a  ring  fence  not  a  subject  of  comjDcnsation,  380. 

but  purchaser  bound  by  knowledge,  ib. 
repairs  necessary,  contrary  to  description,  subject  of  compen- 
sation, 381. 
misrepresentation  on  sale  of  manor,   that  fine  is  arbitrary,  not 

subject  of  compensation,  382  and  note, 
map  representing  ornamental  timber,  seller  cutting  any  avoids 

the  contract,  383. 
latent  defects  in,  concealed,  afi'ect  the  contract  though  sale  with 

all  faults,  383,  384. 
false  description  of,  379. 

QUANTITY  OF  AN  ESTATE, 

false  description  of,  369. 

parol  declaration  of  auctioneer  as  to  abatement  for  less  quanti- 
ty, a  defence,  160. 
purchaser  entitled  to  compensation  for  deficiency,  369. 
"  by  estimation,"  "more  or  less,"  efiect  of,  370,  371. 
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condition  for  acceptance  of  quantity  as  stated,  what  it  will  cov- 
er, 371. 
fraud  in  statement  of,  would  be  relieved  against,  ib. 
abatement  for  deficiency  where  quantity  of  each  close  specified, 
372. 
I J  allowance,  how  fixed,  ib. 

J  whether  purchaser  can  be  compelled   to  pay  for  much  larger 

quantity  under  common  condition,  371. 
contents  of  an  acre,  372. 

See  Compensation.     Partial  Performance. 
QUIET  ENJOYMENT.     See  Covenants  for  Title. 
QUIETUS, 

may  be  registered,  1011. 

QUI  PRIOR  EST  TEMPORE  POTIOR  EST  JURE, 

how  the  rule  aff"ects  purchasers  where  there  is  a  term  not  as- 
signed, 782. 

as  between  mortgagees  and  seller's  lien,  882. 

as  between  equitable  incumbrances,  1016. 
QUIT-RENTS, 

where  a  subject  of  compensation,  353. 

small  ones,  subject  of  compensation,  497,  499. 
See  Rents. 
*RACK-RENT, 

described  as  ground-rent,  fatal,  30. 

RAILWAY  ACT, 

costs  of  sale  under,  222 . 

RATE  OF  INTEREST, 

at  law,  five  per  cent,  816. 
in  equity,  four  per  cent,  ib. 
implied  agreement  to  pay  five  per  cent,  ib. 
See  Interest. 
RATES  AND  TAXES, 

estate  described  as  free  from,  273. 

RECEIPTS  FOR  PURCHASE-MONEY, 

are  agreements  within  the  statute  of  frauds,  where,  114. 
auctioneer's  receipt  for  deposit  is   an  agreement,  where,   117, 

121. 
are  not  conclusive,  where,  325,  326. 

where  they  prevent  a  lien  from  binding  a  purchaser,  1053. 
by  trustees  are  discharges,  where,  834. 
under  powers  of  attorney,  850. 
indorsed  on  deed,  where  notice  of  fraud,  1057. 

RECEIVER, 

where  appointed  pending  suit,  249. 
See  Bill  in  Equity. 
RECITAL, 

notice  of  fact  to  which  it  leads,  1056. 

but  not  of  fraud   where   it  depends  upoh  circumstances, 
1059. 
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RECITALS, 

abstract  of,  433. 

where  evidence  of  pedigree,  ib. 

of  deeds,  where  the  production  of  them  dispensed  with,  459. 

RECOGNIZANCES, 

to  the  crown  to  be  registered,  1010. 
See  Ckown  Debts. 

RECOVERIES, 

purchaser  may  after  20  years  produce  deed  making  tenant  to  the 

precipe,  although  no  record  of  the  recovery,  1000. 
abolished  by  stat.  3  &  4  Will.  c.  74,  1001. 
See  Fines.     Tenant  in  Tail. 

RECOVERY, 

of  lands  in  ancient  demesne  in  superior  courts,  valid,  573. 
in  courts  Avithout  jurisdiction,  valid,  574. 
errors  cured,  ib. 

valid,  although  bargain  and  sale  not  enrolled,  ib. 
although  legal  estate  not  in  tenant,  where,  ib. 

See  Estate  Tail.     Fine.     Tenant  in  Tail. 

REDEMPTION, 

where  a  purchaser  of  an  equity  of  may  be  compelled  to  redeem 
two  estates,  216. 

*REFEREES.  See  Akbitkatoks. 

REFERENCE  TO  A  MASTER, 

of  title,  in  sale  by  court,  76. 

of  title,  in  suit  for  si^ecific  performance,  249,  411. 

not  decreed  where  manifest  that  no  title  can  be  made,  411  note. 

to  settle  conveyance  in  sale  by  court,  75. 

cost  of,  upon  sale  by  court,  to  be  paid  to  purchaser,  where,  77. 

general  practice  in  making  inquiries  under,  157. 

back,  where  new  fact,  ib. 

where  report  in  seller's  favor  oveiTuled,  and  he  has  another 
ground,  412. 

upon  the  hearing  of  exceptions,  ib, 

where  a  title  can  be  made  before  further  directions,  413. 
not  where  object  is  delay,  415. 
upon  motion,  ib. 

inquiry,  at  what  time  title  made,  416. 
report  of  good  title  correct  although  legal  estate  out,  419. 

See  Master's  Report.         Sales  before  a  Master.' 

REGISTER, 

of  deeds,  general  in  United  States,  676  note,  966  note, 
requisites  to  registration,  966  note, 
of  judgments,  668,  676. 
of  lis  pendens,  673. 
of  Crown  debtors,  &c.  ib. 

of  statute  deeds,  under  substitution  for  recovery  act,  675. 
of  statute  deeds  by  husband  and  wife  under  that  act,  ib. 
of  deeds  in  register  counties,  ib. 
operation  of  imregistered  instruments,  676. 
[*1227] 


INDEX.  731 

HEGISTEU— continued. 

will  should  be  registered,  ib. 

unless  seller  be  heir-at-law  and  devisee,  ib. 
or  executor  or  legatee  of  a  leasehold,  ib. 
or  he  has  already  the  legal  estate,  ib. 
how  wills  recorded  in  United  States,  676  note,  967  note, 
of  grants  of  annuities,  677. 

deeds,  wills,  «Si-c.  to  be  registered  to  bind  a  purchaser,  966. 
j  when  wills  should  be  registered,  967. 

f  judgments  to  be  registered,  968. 

appointment  of  assignee  of  insolvent  to  be  registered,  ib. 
copyhold  estates  not  within  the  acts,  ib.  980. 
leases  at  rack  rents  not  to  be  registered,  ib. 

nor  leases  not  exceeding  21  years,  fcc.  ib. 
what  the  memorial  should  contain,  970. 

by  whom  it  should  be  executed  and  attested,  ib. 
form  of,  971,  972. 
parcels  how  to  be  described  in,  972. 
appointments  should  be  registered,  973. 
assignment  of  legacy  need  not,  ib. 

lease  unregistered  not  valid  by  registry  of  assignment,  ib. 
assignees  in  law,  can  take  advantage  of  want  of  registry,  where, 

ib. 
what  instruments  not  authorized  to  be  registered,  971. 
registration  of  re-executed  deed  where  nugatory,  970. 
is  not  notice  to  a  person  seised  of  legal  estate,  982,  983. 
purchaser  with  notice  of  an  incumbrance  not  registered,  bound 

by  it,  984. 
^observations  against  a  general  register,  985. 
power  to  register  deeds  for  sales  to  redeem  land-tax,  1087. 
of  judgments  and  bonds  to  the   Crown,  and   acceptance  of  office, 
1010. 

See  Incumbrances.  Judgments.  Memorial.  Mort- 
gage.    Notice.     Searches. 

REGISTRATION, 

under  registry  acts  of  the  United  States,  constructive  notice  to 
all  persons,  216  note,  984  note,  1048  note. 

not  notice,  where  deed  not  acknowledged,  or  otherwise  impro- 
perly recorded,  984  note. 

of  mortgage  notice  only  of  some  specified  in  registry,  1049  note. 

generally  required  in  United  States,  676  note. 

requisites  to  the  registration  of  a  deed,  966  note. 

time  within  which  registration  to  be  made,  966  note. 

effect  where  time  for,  is  prescribed  and   not  complied  with,  966 
note. 

deed  valid,  though  not  registered,  against  all  but  creditors  and 
subsequent  purchasers,  966  note. 

and  valid  against  purchasers  and  creditors  who  have  notice 
of  prior  conveyance,  984  note. 

where  powers  of  attorney  to  convey  land  and  contracts  for  con- 
veyance of  land  must  be  recorded,  966  note. 
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RELEASE, 

of  adverse  right,  vendor  obtaining,  242. 
acceptance  of,  no  admission  of  right,  1036. 
See  Lease  and  Rexease. 

REMAINDER, 

barred,  before  sold,  purchaser  relieved,  272,  421. 

man,  not  entitled  to  deeds,  or  to  have  them  brought  into  court, 
469. 

man,  not  entitled  to  discovery  of  deeds  in  possession  of  pur- 
chaser under  tenant  for  life,  470,  471. 

title  to,  after  estate  tail,  521. 

when  time  runs  against,  620,  631. 

man,  barred  by  time  where  tenant  in  tail  barred,  631. 

man,  may  be  barred  by  time,  where  a  grantee  under  imperfect 
assurance  by  tenant  in  tail,  631,  632. 

man,  bound  by  judgment  of  tenant  in  tail,  where,  663,  669. 
See  Negeect. 

RENEWABLE  LEASEHOLDS, 
title  to,  494. 
purchaser  from  tenant  for  life,  how  far  liable  to  renew,  1026. 

RENTCHARGE.     See  Rexts.     Small  Rents. 

RENTS, 

false  affirmation  of  amount  of  rent,  4. 

construction  of  the  word  rents  in  particulars  of  sale,  21. 

of  clear  yearly  rents,  28. 
rack  rent  describ?d  as  ground  rent  fatal,  30. 
jjurchaser  under  decree  entitled  to,  from  what  time,  73. 
mistake  of  purchaser  in  amount  of  rents,   a  ground  for  relief, 

90. 
no  account  of,  for  plaintiff,  where  bill  dismissed,  253. 
may  be  recovered  by  purchaser,  where,  219. 
apportioned  by  statute,  220. 
rentcharge   on  land  not  forced   on  purchaser  in  lieu  of  land 

charged  with  rent,  344. 
power  to  purchaser  to  recover,  not  champerty,  423. 
small,  subject  of  compensation,  497,  499. 
apportioned  rent,  must  be  shown  by  deed,  502. 
power  of  re-entry  on  non-payment  of  and  sale  in  lots,  502. 
rentcharge,  created  out  of  estate  of  seller,  covenant  by  seller  to 

pay  it  does  not  run,  723. 
created  by  way  of  use,  covenant  by  grantor  does  not  run,  ib. 
covenant  to  pay,  whether  it  runs  with  the  rents  in  any  case,  724. 

whether  it  runs  with  the  grantor's  land,  727,  728. 
arrears  of,  six  years  recoverable,  636. 
*receipt  of,  its  effect  under  statute  of  limitations,  621. 
to  what,  the  statute  extends,  639. 
misrepresentation  of  amount  of,  685. 
of  payment  of,  686. 
receipt  of,  by  purchaser,   gives  vendor  a  right  to  interest  on 

purchase-money,  796. 
occupation  rent,  when  payable  by  seller,  805. 
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seller  receiving  interest,  answerable  for  wilful  default  as  to  rents 
806. 

but  purchaser  not,  where  sale  set  aside,  ib. 
interest  on,  where  payable  by  seller,  ib. 

interest  on  not  payable  by  purchaser,  though  sale  set  aside,  815. 
payable  by  trustee  where  purchase  is  rescinded,  814. 
exceeding  interest  not  usury,  815. 

See  Annttity.  Fakii  Rent.    Inteemediate  Rent. 
Quit-Rents.     Small  Rents. 
RENUNCIATION, 

by  trustee,  849. 
REPAIRS, 

time  required  for,  where  estate  sold  as  in  good  repair,  where 

alloAved,  291. 
false  statement  avoids  the  contract,  where,  380. 

unless  purchaser  knew  its  condition,  381. 
subject  of  compensation,  where,  ib.  382. 

by  father,  after  purchase  in  the  name  of  child,  unimportant,  915. 
See  Ijipkovement. 

REPRESENTATIONS.     See  Treaty.     Miskepresentation. 

RE-PURCHASE.     See  Power. 

RE-SALE, 

right  to,  does  not  take  any  right  to  attachment  for  not  complet- 
ing purchase,  72  note. 

mere  auxiliary  security,  72  note, 
action  for  deposit  after,  256. 
RESCINDING  A  CONTRACT, 

vendor  rescinding  contract  cannot  retain  deposit,  25. 
grounds  on  which  contract  may  be  rescinded,  90  and  note, 
notice  of,  shoiild  be  given,  266. 

where  there  is  delay,  306,  90  and  cases  in  note, 
in  case  of  concealment,  ib. 
where  purchaser  was  induced  to   execute  deeds  in  the   absence 

of  his  solicitor,  267. 
upon  misstatement  of  basis  of  agreement,  268. 

whether  there  should  not  be  fraud,  ib. 
upon  failure  of  title  to  a  part  essential  to  the  residue,  and  without 
which  the  purchase  would  not  have  been  made,  357  and  note, 
specific  performance  refused,  but  contract  not  ordered  to  be  de- 
livered up,  269. 
*  where,  after  conveyance  executed,  ib. 

not  for  unreasonable  price  in  general,  ib.  310. 
nor  for  inadequate  consideration,  269,  312. 
for  a  man  buying  his  own  estate,  269. 
for  an  ignorant  man  accepting  a  small  offer  without  con- 
sulting his  friends,  270. 
where  the  seller  concealed  the  want  of  title  to  part,  271. 
although  purchaser  is  not  evicted,  272. 
where  a  remainder  was  barred  before  the  sale,  ib. 
where,  upon  fraudulent  representations,  ib.  273. 
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RESCINDING  A  CONTRACT— continued. 
where  right  accrues,  277. 
right  lost  by  confirmation,  275. 

or  by  acquiescence,  ib.  in  note, 
or  by  time,  277  and  note, 
or  by  short  delay,  ib. 
upon  what  terms,  278. 

interest,  ib.  279  and  note, 
costs,  280,  281. 
occupation  rent,  278. 
improvements  allowed  for,  279. 

unless  made  after  knowledge  of  defect  of  title,  ib. 
reinstating  a  house  altered  into  a  shop,  ib. 
the  purchase-money  followed,  if  fraud,  qu.  281. 
where  by  death  or  bankruptcy  money  cannot  be  paid,  301. 

or  purchaser,  who  is  to   make  a  mortgage,  neglect  to  com- 
plete, 302. 
where  the  term  of  years  is  much  less  than  that  sold,  339,  340. 
vendor's  liability,  where  vendee  has  been  let  into   possession, 
and  title  has  failed,  in  reference   to   taking  back  the  estate 
and  its  condition,  1029  note. 

See  Acquiescence.  Confikmation.  Consideration. 
RESTS, 

where  made,  with  a  view  to  interest,  805. 

upon  an  occupation  rent,  815. 
RESULTING  TRUST, 

conveyance  in  the  name  of  stranger,  a  trust  results,  908. 

but  a  parol  declaration  prevents  it,  910,  911  note,  914. 
must  arise  at  the  execution  of  the  conveyance,  908  note, 
cannot  arise  from  subsequent  payments,  908  note. 
See  Advancement.     Evidence,  Pakol. 

REVERSAL, 

effect  of,  upon  interest,  costs,  &c.,  280,  281. 
in  the  House  of  Lords,  how  to  be  executed  by  court  below,  281, 
REVERSION, 

time  material  in  sale  of,  292. 

sale  of,  at  inadeqaute  price,  where  relieved  against,  314  and  note, 
question  is,  whether  a  fair  market  price  was  given,  323. 
upon  a  life  interest  not  forced  on  purchaser  of  the  fee,  346. 
interest  on  sale  of,  793. 

where  the  sale  is  by  covirt,  799. 
whether  bill  will  lie  against  a  purchaser  of  a  reversion  to  per- 
petuate testimony,  1030. 

See  Consideration.    Distress.     Remainder,    Time. 
REVIVAL, 

of  revoked  will,  567. 
REVOCATION, 

of  pow&r  of  agent,  131. 
of  will,  what,  566,  567,  568  and  notes, 
"'by  marriage,  566. 
by  contract  to  sell,  where,  210. 
See  Devise. 
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REVOCATION,  POWER  OF.     See  Powek. 
RIGHT  OF  COMMON.     See  Common. 
RIGHT  OF  ENTRY.     See  Entky,  Right  of. 
RIGHT  OF  SPORTING.     See  Spokting. 
RIGHT  OF  WARREN.     See  Wakken. 

RIGHT  OF  WAY, 

concealment  of,  26. 

ROMAN  CATHOLICS, 

relief  bill,  886,  999. 

See  Papists. 

SALE, 

of  property  wliicli  does  not  exist  or  has  ceased  to  exist,  void, 

32  note, 
of  land  in  separate  lots  to  one  person,  43  note, 
by  agent  or  trustee,  on  conditions  not  imposed  by  principal  or 

creator  of  tlie  trust,  59  and  note, 
by  officer,  advertisement  how  signed,  65  note, 
reasonable  notice,  ib. 
terms  that  may  be  imposed,  ib. 
in  separate  lots,  when,  66  note. 

SALES  BEFORE  A  MASTER, 

puffing  at  sale,  64. 

reserved  bidding,  where  authorized,  ib. 

particulars,  how  prepared,  65. 

what  they  should  state,  ib. 

should  state  nothing  to  mislead  the  purchaser,  65  note. 

misrepresentation  of  rent,  65. 
advertisements  prepared,  by  whom,  ib. 

how  signed,  65  note, 
reasonable  notice  should  be  given  of  time  and  place  of  sale,  65 
note. 

and  specific  time  fixed,  ib. 
strict  and  severe  terms  of  sale  may  be  made,  if  necessary,  and 

no  design  to  injure,  65  note, 
conducted,  hoAV,  66. 
new  purchaser  substituted,  where,  ib. 
in  separate  lots,  when  sale  should  be  made,  66  note, 
purchaser  re-selling  at  a  profit  without  leave  of  court,  estate 

entitled  to  profit,  67. 
of  more  than  sufficient,  binding,  ib. 

where  proceedings  irregular,  how  far  purchaser  is  bound,  ib. 
how  far  binding  on  judgment  creditors,  CQ. 
when  the  sale  is  complete,  70. 
purchaser  will  be  compelled  to  complete,  when,  71. 

by  attachment,  when,  and  his  surety,  72  note. 

will  be  discharged,  upon  what  terms,  ib. 

inquiry  into  title,  when  and  how  far  allowed,  71  note. 

what  title  purchaser  has  a  right  to  require,  71  note. 

entitled  to  costs  if  title  bad,  76. 
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SALES  BEFORE  A  MASTER— continued. 

may  abandon  the  contract,  and  forfeit  his  deposit,  where, 

89. 
may  be  discharged  where  he  has,  by  mistake,  given  an  un- 
reasonable price,  90. 

but  there  must  not  be  delay,  ib. 
is  entitled  to  possession  or  rents,  from  what  time,  73. 

not  entitled  to  possession  where  attended  with  loss  of 

growing  crops,  73  note, 
not  to  profits  belonging  to  another  grantee,  73. 
when  entitled  to  life  annuity,  ib. 
when  to  dividends  of  life  interest,  ib. 
when  to  profits  of  colliery,  74. 
purchaser-  dying  before  confirmation  of  report,  conveyance   to 

his  devisees,  77. 
loss  by  fire,  &c.  before  report  confirmed  falls  on  estate,  71. 
life  interest  sold,  purchaser  bound  although  life  drop,  ib. 
to  an  insane  person,  re-sale,  72. 
purchase-money  may  be  paid,  when,  ib. 

may  be  applied  in  payment  of  incumbrances,  where,  ib. 
*costs  of  purchaser  to  be  paid  where  no  title,  76. 

and  expenses  of  investigating  title,  ib. 
purchaser  must  procure  a  report  of  being  the  best  bidder,  70. 
is  entitled  to  a  conveyance,  when,  72. 
the  conveyance  to  be  drawn,  by  whom,  74. 
exceptions  to  conveyance  or  title,  75,  76. 
joint  purchasers  must  pay  their  money  together,  72. 
estate  directed  to  be  sold  before  master  cannot  be  sold  other- 
wise, 77. 

purchaser  with  notice,  without  remedy,  ib. 
are  not  within  the  statute  of  frauds,  78. 

although  an  agent's  authority  could  not  be  proved,  unless 
there  be  fraud,  ib. 
purchaser  will  be  enjoined  from  committing  waste,  ib. 
the  practice  in  Ireland,  ib. 
investment  by  purchaser's  desire  to  be  returned  to  him  if  sale 

rescinded,  82. 
biddings  will  be  opened,  where,  84. 
practice  with  respect  to  opening  biddings,  ib. 
advance  of  price  sufficient,  85. 
amount  required,  ib. 

after  report  confirmed  absolute,  increase  of  price    insuffi- 
cient, ib. 
advance  on  price  not  sufficient  ground  for  opening  biddings 
in  many  of  the  United  States,  84  note, 
fraud  a  sufficient  ground,  86,  87. 
mistakes  sufficient  in  some  cases,  87  note,  90  and  note. 
so  surprise,  87  note, 
other  cases,  87  note,  90  and  note, 
advance  to  be  paid  on  opening  biddings,  87. 
estate  may  be  allotted  in  a  different  manner,  ib. 
party  may  open  biddings  though  present  at  sale,  88. 
costs  of  opening  biddings,  ib. 
[*1232] 


INDEX.  737 

SALES  BEFORE  A  MASTER— continued. 
opening  one  lot  opens  all,  ib. 
effect  of  opening  biddings,  84  note. 

several  lots  sold  to  several  persons,  separate  motions  to  open 
biddings,  89. 
solicitor  buying  in  estate  bound,  90. 
interest  payable  where  estate  is  in  possession,  799. 
where  it  is  in  reversion,  ib.  804. 
See  Auction.     Coukts  of  Equity.     Fire.     In- 
terest.    Reference  to  Master.     TiTiiE. 
SALE  OF  EXTENDED  ESTATE, 

if  no  title,  purchaser  discharged,  but  no  costs  paid  to  him,  91. 
SATISFIED  TERMS.     See  Terms  of  Years. 
SEARCH, 

of  register,  notice  to  the  extent  of  it,  1048. 
SEARCHES, 

what  should  be  directed,  442. 
for  judgments,  expense  of  when  recoverable,  427. 
when  to  be  made,  669. 
and  for  what  period,  668. 
for  insolvency,  671. 
for  bankruptcy,  ib. 
for  statute  deeds,  under  substitution  for  recovery  act,  675. 

and  like  deeds  by  husband  and  wife,  ib. 
*for  registered  deeds  in  register  counties,  675. 

should  be,  just  before  execution  of  conveyance,  677. 
for  annuities,  ib. 

attorney  answerable  for  negligence,  ib. 
so  chief  clerk  of  judgments,  678. 
or  registrar  of  deeds,  ib. 

See  Inquiry.         Judgments. 
SECURITY, 

deed  allowed  to  stand  as,  when   sale  set  aside  for  inadequacy 
of  consideration,  326  note. 

but  not  where  the  date  was  in  fact  fraudulent,  326  note. 
See  Annuity.     Indemnity. 
SEISIN.     See  Covenants  for  Title.     Uses. 
SELLER, 

without  title,  acquiring  new  one,  bound  to  convey  to  purchaser, 
421,  689,  766. 

whether  the  heir  of  seller  is  bound,  421. 
to  procure  lessor's  consent  where  necessary,  495. 
not  bound  to  fm-nish  indemnity,  502. 
where  bound  to  pay  off  incumbrance,  679. 
answerable  for  concealment  of  defects,  &:,c.,  686. 
enters  into  what  covenants  for  title,  701. 
must  lend  his  name  to  purchaser,  where  covenants  do  not  run 

with  land,   726. 
where  his  covenants  run  with  lands  retained  by  him,  ib. 
must  execute  new  conveyance  where  first  is  burned,  460. 

See  Conveyance.     Covenant  to  produce  Deeds. 
Purchaser.     Titi,e.     Vendor. 
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SEPARATE  ESTATE.     See  Feme  Covert. 
SEPARATION.     See  Baron  and  Feme. 

SETTLEMENT, 

corrected,  where,  181. 
voluntary,  931. 

where  an  equity  to  rectify  it,  is  binding  on  purchaser,  1060. 
See  VoLTJNTARY  Conveyance. 
SHARES, 

purchaser  of  entirety  not  bound  to  take,  345. 
but  may  elect  to  do  so,  ib. 
SHEEP  WALKS,  353. 

SIGNATURE, 

requisite  to  valid  agreement,  126. 
must  give  authenticity  to  the  whole  instrument,  ib. 
at  the  beginning  of  the  agreement  sufficient,  ib. 
by  party,  as  a  witness,  valid,  127. 

so  by  agent,  with  authority,  ib. 
of  name  of  bidder,  though  an  agent,  sufficient,  128. 
of  initials  valid,  ib. 

on  the  back  of  conditions,  &c.  valid,  ib. 
supplied  by  signed  writing  referred  to,  ib. 
altering,  &c.  draft  of  conveyance,  not  a,  ib. 
by  party  to  be  charged,  sufficient,  112. 
See  Corporation. 

^SIMPLE  CONTRACT  DEBTS, 

freeholds  and  copyholds,  assets  for,  79 1 . 
marshalling  for,  877. 

SIXTY  YEAR'S  TITLE, 

purchaser  still  entitled  to,  487. 

SLANDER  OF  TITLE, 
what  is,  423,  1041. 

SMALL  RENTS, 

may  be  the  subjects  of  compensation,  497. 

SOLICITOR.     See  Attorney. 

SPECIFIC  PERFORMANCE, 

in  case  of  chattels,   235  note. 

form  of  decree,  223. 

grounds  of  relief,  234. 

origin  of  the  jurisdiction,  234  note. 

where  no  action  can  be  maintained,  246. 

not  enforced  by  coiirt  of  review,  where,  223. 

must  be  enforced  as  to  the  whole  contract,  247. 

parties  to  bill  for,  252. 

not  where  purchaser  is  turned  out  of  possession,  404. 

nor  where  clear  title  cannot  be  made  out,  242  note,  293  note. 

unless  objection  has  been  waived,  242  note,  293  note, 
where  seller  has  equitable  estate,  411. 
in  discretion  of  Court,  ib. 
reference  of  title  in  suits  for,  ib. 
[*1234] 
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SPECIFIC  PERFORMANCE— con^i/merf. 
not  against  seller  without  title,  419. 

but  purchaser  may  accept  the  title,  420. 
so   purchaser    may  have    specific  performance   of   so  much   as 
vendor  can  perform,  and  abatement  or  compensation  for   the 
residue,  359  note, 
so  purchaser  may  waive  his  right  to  object  by  proceeding  after 

knowledge  of  defect,  506  note  (1). 
not  where  title  doubtful.  505,  506  note  (1). 

or  equitable,  506. 
or  where  there  is  a  substantial  defect  in  the  title  unknown  to 
vendee,  and  as  to  which  he  is  not  put  on  inquiry,  357   note, 
or  of  part  of  an  estate,  where  whole  contracted  for,  357  note. 
against  tenant  in  tail,  580. 
of  covenant  for  further  assurance,  766. 

although  not  running  with  the  land,  ib. 
and  although  sellei  bought  his  new  title,  ib. 
but  not  if  contract  was  inequitable,  767. 
covenants  not  to  build,  &c.  enforced,  737. 
not  against  purchaser  where  there  is  a  voluntary  settlement,  939. 

will  be  enforced  for  him,  though  he  had  notice,  ib. 
decreed  notwithstanding  the   existence  of  .slight  incumbrances, 
merely  nominal,  497  note  [I). 

See  Agreements.     Motiox. 

SPORTING, 

right  of,  not  disclosed  till  after  sale,  but  waived,  9. 
not  a  subject  of  compensation,  352. 
See  Statute  of  Fratjds. 

STACKING  COALS, 

liberty  of,  not  within  the  statute  of  frauds,  96. 

STAMPS, 

where  sale  in  lots,  and  none  of  20Z.  value,  43. 

where  letters  are  an  agreement,  only  one  stamp,  260. 

either  party  may  obtain  the  letter  or  agreement  from  the  other 

to  stamp  it,  115,  259. 
draft  without,  may  be  given  in  evidence,  129. 
the  proper  ones  on  conveyances,  697. 

See  Agreement.     Crops.     Draft. 
^STANDING  CROP,  93. 
STANDING  UNDERWOOD,  99. 

STATUTE  OF  FRAUDS, 

contract  for  sale  of  lands  to  be  in  writing,   and  signed  by  the 

person  to  be  charged,  92. 
so  an  agreement  to  buy  land  and  divide  it,  or  to  procure  the 

conveyance  of  land,  95  note, 
nature  of  interests  excepted,  92. 
whether  a  license  is  within  the  act,  96. 
agreement  by  tenant,  upon  improvements  by  landlord,  to  pay 

an  additional  sum  per  annum,  is  binding,  97. 
agreement  for  assignment  of  parol  lease  is  within  the  act.  95. 
so  is  a  sale  of  a  standing  crop  of  grass,  99. 
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STATUTE  OF  FRATJBS— continued. 

but  not  a  crop  of  grass  grown  and  ready  to  be  cut,  99 
note, 
or  poles,  underwood,  or  timber  growing,  ib . 
or  a  share  in  a  mining  company.  111. 
but  a  crop  of  wheat  not,  99. 
or  of  timber  as  wood,  ib.  and  note. 

nor  trees  in  a  nursery  raised  to  be  sold  and  transplanted, 
99  note. 

it  is  otherwise  where  the  trees  or  timber  are  to  remain 
in  the  ground  for  continued  growth,  99  note. 
or  potatoes  in  the  ground,  ib. 
or  turnips,  100. 
or  growing  hops,  ib. 

and  the  license  to  come  upon  the  land  to  gather  these  ar- 
ticles is  not  within  the  statute,  100  note, 
sale  of  crops  by  parol  between  tenants  valid,  ib. 
where  crops  are  goods  and  chattels  within  1 7th  section,  ib. 
agreement  void  as  to  part  is  void  in  toto,  111. 
signature  of  party  to  be  charged  suihcient,  112. 
in  New  York  must  be  by  party  making  sale,  or  his   agent,   112 

note, 
a  letter  or  a  receipt  is  sufficient  writing,  114,  115. 
but  it  must  be  stamped,   115. 

unless  admitted  by  answer,  ib. 
and  prove  the  agreement  set  up,  121. 

and  it  must  specify  all  the  terms,  116,   115  note,   117  note, 
for  a  trifling  omission  will  be  fatal,  118. 
agreement  need  not  be  comprised  in  a  single  paper,   115 

note, 
if  a  letter  or  paper  signed  refer  to  a  writing  not  signed, 

containing  the  terms,  it  is  valid,  ib. 
the  paper  must  be  clearly  referred  to,  120,  121  and  note, 
how  pcperty  may  be  identified,  118. 

reply  by  letter  to  an  offer  must  be  a  simple  acceptance,  116. 
and  if  special   acceptance  necessary,  it  must  be  expressed, 
ib. 
offer  in  writing  fairly  accepted  binding,  115. 
what  entry  by  auctioneer  in  his  books  will  do,  121. 
letter  to  a  third  person,  directing  the  agreement  to  be  executed 

sufficient,  122. 
bond  of  reference  to  fix  price  operative,  123. 
rent  rolls,  &c.,  not  an  agreement  although  signed,  ib. 

nor  particulars  of  property,  124. 
sending  an  agreement  as  instructions  for  a  technical  one  is  bind- 
ing, ib.  see  115  note, 
draft  of  conveyance,  reciting  the  terms  and   approved,  insuffi- 
cient, ib. 
what  is  a  sufficient  signature,  125,  126. 
sealing  not  necessary,  126  and  note. 

mark  sufficient  signature  and  may  be  made  with  pencil,  128  note, 
agent  may  be  authorized  to  contract  by  parol,  130  and  note, 
but  his  clerk  cannot  act  without  special  authority,  131. 
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STATUTE  OF  FRAVBS— continued. 

and  authority  maybe  revoked,  ib. 
auctioneer  an  agent  for  both,  ib.  133  and  note. 
*'so  his  clerk,  131,   132. 
sales  by  auction  of  estates  are  within  the  statute,  132. 
sales  before  a  master  not  within  the  statute,  135. 
I  or  under  the  authority  of  the  court,  ib. 

li  or  where  the  agreement  is  confessed  by  the  answer,  ib.  138 

note. 

unless  the  defendant  plead  the  statute,  136. 
or  otherwise  prays  the  benefit  of  it,  138  note, 
which  he  cannot  do  by  answer  to  amended   bill,  where 
agreement  is  admitted  by  first  answer,  138. 
sales  not  Avithin  the  statute  where  it  would  protect  fraud, 

as  where  agreement  is  to  reduce  the  contract  into  writing, 

and  it  is  prevented  by  fraud,  139. 
or  an  agreement  partly  performed,  140  and  note. 

delivery  of  possession  in  general  a  part  performance, 

ib. 
but  ancillary  acts  are  not,  ib. 
where  payment  of  additional  rent  or  expending  money  on 
estate,  will  make  parol  agreement  for  renewal   binding, 
141. 
acts  done  to  the   defendant's  own  prejudice  not  part  per- 
formance, 147. 
nor  payment  of  purchase-money,  142,  147  note. 

or  of  auction  duty,   146. 
part  performance   as  to  one  lot   does  not  extend  to  other 

distinct  lots  sold,  147. 
where  j)art  performance,   court  will  try  to   ascertain  the 
terms,   which   must   be"  made  out  by  clear  evidence,    ib. 
and  note,  150  note, 
part  performance  does  not  take  a  case  out  of  the  statute  in 
some  of  the  United  States,  140  note,  141   note, 
parol  agreement  by   tenant  for  life,    with  power  to  lease,  not 
binding  on  remainder-man,  150. 

unless  expenditure  acquiescence,  ib. 

contract  by,  cannot  be  enforced  by  remainder-man,  240. 
contract  by,  may  be  adopted  by  trustees  so  as  to  bind  pur- 
chaser, ib. 
resulting  trusts  are  exempted  out  of  it,  908,  909. 
one  of  two  persons  desisting  from   treaty,  not  a  part  perform- 
ance, 905. 
plea  of,  allowed,  123. 

parol  contract,  within  the  statute,  not  absolutely  void,  but  void- 
able merely,  143,  note. 

See  Advancement.  Agent.    Auction.    Evidence. 

Parol.       Parol     Contradiction.       Perjury, 

Printed    Name.        Purchaser.        Resulting 

Trust.     Sales  before  a  Master. 

STATUTE  DEED.     See  Estate  Tail.     Inrolment.     Tenant  in 

Tail. 
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STATUTE  OF  LIMITATIONS, 

how  far  courts  of  equity  bound  by,  611  note, 
the  operation  of  the  old  law,  608,  612. 

title  under  it,  612. 
actions  abolished  by  the  new  law,  613. 
savings  in  new  law,  ib. 
descents  cast,  discontinuance  or  warranty,  do  not  defeat  right  of 

entry,  641. 
continual  claim  does  not  save  right  of  entry,  ib. 
time  run  before  act  passed  counts,  ib.  622. 
right  extinguished  by  new  act,  614. 
*entry  to  be  within  twenty  years,  614. 
ejectment,  the  remedy,  615. 
person  through  whom  another  claims  where  he  had  the  right, 

ib.  619. 
when  time  begins  to  run,  615. 

where  there  was  a  possession,  616. 
in  the  claimant,  ib. 
in  a  deceased  person,  ib. 
in  a  grantor,  ib. 

mortgagee's  right  within  twenty  years  after  last  payment,  ib. 

annuity  under  will,  when  right  accrues,  617. 
when  time  begins  to  run  where  there  is  a  reversion,  620. 

where  no  possession,  ib. 

where  title  by  forfeiture,  &c.  ib. 

effect  of  previous  possession,  ib.  621. 

several  rights  in  one  person  barred,  621. 
administrator's  right  from  death,  ib. 
rent  received  from  lessee  a  receipt  of  profits,  ib. 
tenant  at  will,  when  right  against  him  accrues,  ib.  628,  629. 
tenant  from  year  to  year,  &c.  by  parol,  Avhen  right  against  him 

accrues,  622,  628. 
tenant  under  lease  at  rent  of  20s.  or  more,  when  right  against 

him  accrues,  622,  629. 
entry  not  a  possession,  623. 
coparceners,  joint- tenants,  &c.  in  possession,  not  the  possession 

of  companions,  ib.     But  see  ib.  note, 
younger  brother's,  &c.  possession  not  the  possession  of  heir,  ib. 
acknowledgment  of  title  in  writing,  efi"ect  of,  ib. 
disabilities,  infancy,  &lc.  allowed  ten  years,  624  and  note.     See 
608  note. 

but  not  beyond  forty  years,  ib. 

what  places  not  beyond  the  seas,  624  and  note,  625. 
several  disabilities  existing  at  the  same  time,  effect  of,  608  note, 
disability  commencing  after   cause  of  action  accrued,  625  note, 
adverse  possession  not  necessary,  ib. 

time  (forty  years)  runs  against  feme  covert,  626.      See  625  note, 
remainder-man  barred,  where,  631. 
base  fees  created  before  act,  how  affected,  633. 
voidable  fees,  how  affected,  634. 
suits  in  equity  the  same  as  actions,  635. 
express  trust,  time  runs  from  purchase  for  value,  ib. 
concealed  fraiid,  time  runs,  from  what  period,  ib. 
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STATUTE  OF  LIMITATIONS— coM^nwerf. 

but  purchaser  without  notice  not  aflfected  unless  party  to 
fraud,  ib. 
mortgagor,  where  barred,  636. 
money,  legacies,  &c.  when  barred,  ib. 
dower,  rents,  interest,  when  barred,  ib. 
arrears  of  annuity,  Avhen  barred,  639. 
aiTears  of  rent,  when  barred,  ib. 
twenty  years  bar  where  action  of  debt  brought  on  indenture  of 

demise,  or  action  of  debt  brought  on  a  specialty,  638,  639. 
arrears  of  interest  of  a    subsequent  incumbrance  may  be  recov- 
ered during  the  whole  time  of  the  prior  incumbrancer   being 
a  mortgagee,  638. 

so  where  prior  incumbrancer  is  a  judgment  creditor,  ib. 
*church  property  and  advov,sons,  when  barred,  641. 
rights  of  common,  way,  lights,  when  barred,  642. 
moduses  and  exemption  from  tithes,  when  established,  647. 
See  Remainder.     Tenant  in  Tail. 

STATUTES.     See  Index  oe  Statutes. 

STEWARD.     See  Agent. 

STEWARD  OF  A  MAN^l, 

appointed  for  life  not  affected  by  sale  of  manor,  222. 
bound  by  notice  of  admittances  by  him,  1059. 

STOCK, 

pvirchaser  of  life  interest  in,  entitled  to  first  dividend,  73. 
sale  of,  where  specifically  enforced,  234,  235. 
loss  of  purchaser  by  sale  of,  no  ground  for  compensation,  258. 
upon  sale  in  court,  bought  at  seller's  request,  belongs  to    him, 
813. 

See  Funds.     Investment. 

STOCKS.     See  Funds. 

STRANGER, 

effect  of  covenants  for  title  entered  into  by,  718. 
purchase  in  the  name  of,  908. 
proof  of,  909. 

STYLE, 

old  or  new  intended,  not  to  be  proved  by  parol,  155. 

SUBSALE,  89. 

SUBSTANTIAL  PART  OF  PURCHASE-MONEY, 
payment  of,  142. 

SUGGESTIO  FALSI, 

a  ground  to  refuse  specific  performance,  238. 

SUIT  IN  EQUITY, 

confined  to  time  in  which  action  may  be  brought,  635. 

See  Saees  under  Decree.     Statute  of  Limita- 
tions. 

SUPPRESSIO  VERI, 

a  ground  to  refuse  specific  performance,  238. 
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SURPLUS  or  EXCESS, 

•      of  land  over  the  number  of  acres  named  in  the  contract,  373, 
374  note. 

SURPRISE, 

a  defence  against  a  specific  performance,  158. 

where  seller's  agent  bidding  for  purchaser  was  considered 

a  puffer,  239. 
where  the  purchaser  was  so  considered,  ib. 

SURRENDER, 

must  be  by  deed,  where,  96,  650. 
of  term,  where  presumed,  528,  777. 

See  Appendix,  No.  26.     Copyhold. 

SURVEY, 

costs  of,  not  recoverable  if  no  title,  427. 

^SURVEYORS, 

estimate  of  value,  weight  due  to  it,  323. 

SUSPICION, 

of  fraud  not  binding  on  purchaser,  1058. 

TACKING, 

by  third  mortgagee  having  notice  of  the  second,  1016. 
not  allowed  in  the  United  States,  ^17  note. 
See  Mortgage. 

TAXES, 

what  is  a  sufficient  statement  of,  29. 

parol  agreement  to  pay,  cannot  be  proved  for  plaintiff,  164,  165. 

TENANT, 

inquiry  of,  as  to  his  claims,  678. 

agreements  for  the  sale  and  purchase  of  crops,  100. 

failure  of,  purchaser  bears  the  loss,  819. 

effect  of  jiurchaser's  dealing  with,  before  conveyance,  ib. 

See  Bankrupts.    Covenants.    Lessee.    Statute. 
Limitations. 

TENANT  AT  WILL, 

purchaser  treated  as,  where,  22. 

TENANT  FOR  LIFE, 

when  entitled  to  rents  of  estate  directed  to  be  sold,  62. 
trustees  of  power  of  sale  not  bound  to  adopt  his  contract,  ib. 
with  power  of  leasing,    cannot  bind  remainder-man   by  parol 

contract,  150. 
under  will  to  convey  to  purchaser  under  devisor,  225. 
where  compelled  to  partially  execute  a  power  of  leasing,  349. 
with  remainder  in  fee,  selling  in  fee  cannot  enforce  contract 

partially,  ib. 

but  purchaser  may  take  the  partial  interests,  where,  ib. 
may  purchase  settled  estates,  although  his  consent  is  required 

to  the  sale,  62. 
entitled  to  custody  of  deeds,  468. 

where  they  will  be  secured,  469. 
how  to  guard  against  fraud  by,  470. 
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TENANT  FOR  LIFE— continued. 

mortgagee  under  him  with  the  deeds,  without  notice,  ib. 
may  convey  the  fee  under  1  W.  4,  527. 
exercise  of  easement  during  tenancy  for  life,  effect  of,  644. 
covenants  for  title,  where,  706. 

may  purchase  the  estate,  although  his  consent  is  required  to 
the  sale,  893.- 

See  PoAVER. 

TENANT  IN  COMMON, 

possession  of  one,  not  the  possession  of  the  other,  623. 

TENANTS  IN  COMMON, 

where  joint  purchasers  are,  902  and  note. 

*TENANT  IN  TAIL, 

tenure  by,  in  United  States,  514  note  (1). 

contracts  by,  227. 

who  is  deemed  such,  575. 

power  to  acquire  the  fee,  ib. 

against  whom  disposition  valid,  ib.  576, 
in  contingency,  his  power,  575. 
where  he  can  bar  a  power,  575,  576. 

or  a  shifting  clatise,  579. 
owner  of  prior  estate  may  consent  without  conveying,  ib. 
may  create  an  estate  or  charge,  580. 

contracts  void  under  the  act,  but  may  be  enforced,  ib.  587. 
voidable  fee  in  purchaser  confirmed  by  subsequent  act,  581. 

but  not  against  purchaser  without  express  notice,  ib. 
base  fee  may  be  enlarged,  ib. 

where  it  merges,  581,  586. 
partial  dispositions  by,  their  operation,  582. 
protector's  power,  582,  586,  5^0. 
protector,  who  may  be,  582,  583,  584. 
protector  selling  his  interest  but  retaining  his  power,  584. 
protector,  how  excluded,  ib. 

protector  where  treason,  felony,  infancy,  lunacy,  &.c.  585. 
protector's  power  not  controllable,  586. 

nor  the  exercise  of  it  a  breach  of  trust,  595. 

consent  by,  cannot  be  revoked,  586. 
by  what  deeds  estates  tail  are  to  be  barred,  587. 

protector  is  to  consent,  ib. 
husband  of,  must  concur,  ib. 
deeds  to  be  enrolled,  ib. 

leases  excepted,  where,  588. 
equity  cannot  relieve  against  defect,  ib. 
base  fee  created,  not  under  act,  589. 
of  copyholds,  his  power,  596. 

priority  of  subsequent  purchaser  without  notice,  597. 
where  bankrupt,  power  to  bar  entail,  ib. 

provisions  in  favor  of  pvirchasers,  598. 
of  money  entailed,  his  power,  599. 
how  deeds  are  to  be  enrolled,  &c.  601. 

protection  to  purchasers  against  deeds  not  enrolled,  602. 
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of  estates  in  Ireland,  his  power,  603, 
barred  by  time,  remainder-man  barred  also,  631. 
time  allowed  to  him  not  extended  by  his  death,  ib. 
imperfect  assurance  by,  time  runs  in  favor  of  grantee  against 
remainder-man,  631,  632. 

provision  not  retrospective,  633. 
judgments  against,  bind  issue  and  remainder-men,  663,  669. 
voidable  estate  in  favor  of  a  purchaser,  where  enlarged,  1001. 
so,  in  the  case  of  bankruptcy,  1002. 
See  Agkeements. 

TENDER, 

conveyance  must  be  tendered  by  the  purchaser,  where,  262. 
See  Conveyance. 

*TERM  OF  YEARS, 

abstract  of  title  to,  436. 

where  a  protection  against  judgments,  659,  666. 
where  against  Crown  debts,  673,  674. 

See  Judgments.     Leaseholds.     Notice. 

TERMS  OF  YEARS, 

cease  by  force  of  a  proviso  in  the  deed  creating  them,  where, 

774. 
merge  by  an  union  with  the  fee,  where,  770. 
where  the  interests  are  in  autre  droit,  ib. 
where  the  reversioner  is  executor,  771. 

presumption  of  surrend.er  of  terms  assigned  to  attend  the  in- 
heritance can  now  only  arise,  where,  777. 
satisfied  terms  attendant  on  the  inheritance  abolished  by  statute 
8  &  9  Vict.  c.  112,  ib. 

exception  in  the  statute,  ib. 

protection  afforded  by  attendant  term  considered  with  re- 
ference to  the  exception  in  the  statute,  778. 
an  assignment  of,  will  prevail  over  the  possession  of  the  deeds 

and  a  declaration  of  trust,  782. 
the  deeds  and  a  declaration  of  trust  will  prevail  over  a  declara- 
tion of  trust  only,  ib. 
assigned  in  trust  for  purchaser,  protects  against  what  incum- 
brances, 778. 

crown  debts,  where,  ib.,  781. 
dower,  781. 
attend  the  inheritance  by  implication,  Avhere,  786. 
purchaser  entitled  to  benefit,  without  assignment  of,  where,  782. 
attendant,  were  not  forfeited  by  felony,  but  followed  an  escheat, 

790. 
were  personal  assets,  where,  791. 

an  assignment  of,  is  notice  of  incumbrances  on  the  inheritance, 
where,  1059. 

See  Attendant  Terms.       Devise.      Leaseholds. 
Notice.     Will. 
TESTIMONY, 

whether  a  bill  lies  to  perpetuate  it  against  a  purchaser,  1030. 
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TIMBER, 

conditions  for  payment  for,  36,  37. 

where  separately  valued,  upon  what   price  an  advance  is   to  be 

made  on  sale  before  Master,  85. 
quantities  omitted  cannot  be  supplied  by  parol,  155. 
what  is  considered  timber,  22,  37. 
agreement  to  sell  standing  not  within  fourth  section  of  statute 

of  frauds,  99,  101,  106. 
purchaser  restrained  from  cutting,  before  he  has  paid  for  estate, 
-  193,  248. 

option  to  purchase,  personal  estate  after  seller's  death,  204. 

power  to  cut,  upon  notice,  206. 

ordinary,  cut  by  seller  after  contract,  subject  of  compensation, 

383. 
interest  runs  from  valuation,  799. 
^cutting  ornamental,  avoids  the  contract,  819. 

but  coppice  may  be  cut,  ib. 
blown  down  before  conveyance,  belongs  to  purchaser,  ib. 
common,  cut  down  after  contract,  to  be  compensated,  ib. 

See   Interest.       Oh^s^amental  Timber.      Valua- 
tions. 

TIME, 

allowed  by  conditions,  confined  by  implication  to  purchaser,  42. 
fixed  for  completing  contract  is  at  law  the  essence  of  contract, 
283. 

and  cannot  be  varied  or  enlarged  by  parol  at  law,  169,  287, 

but  see  168  note. 
secus  in  equity,  169,  302  note, 
where   of  the  essence  of  the  contract  in  equity,  205,  302 

note, 
material  in  equity  where  a  party  has  not  shown  himself 

ready,  289. 
or  where  the  sale  is  by  ecclesiastical  corporation,  292. 
if  vendor  take  no  steps,  although  urged  in  time,  equity  will 

not  relieve  him,  290. 
vendor  will  be  relieved  after  the  day,  if  not  guilty  of  gross 

negligence,  ib. 
or  the  purchaser  has  waived  the  time,  ib. 
receiving  an  abstract  a  waiver,  ib. 
required  for  repairs  of  estate  sold  as  in  good  repair  not  mate- 
rial, unless  possession  wanted,  291. 
which  a  lease  has  to  run  not  material,  where,  ib. 
purchaser  not  relieved  after  long  delay,  ib. 
is  most  attended  to  in  sales  of  reversions,  292. 

or  where  estate  is  sold,  to  pay  incumbrances,  ib.  ^ 
delays  occasioned  by  defects  in   the  title  not  a  bar  in  equity 

where  time  not  material,  293. 
allowed  a  vendor  in  equity  to  procure  a  title,  where,  ib.  294. 
may  be  dispensed  with  when  not  of  the  essence  of  the  contract, 

293  note, 
purchaser  not  to  wait  the  result  of  new  proceedings,  297,  298. 
or  until  an  account  be  taken,  297. 
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not  in  general  allowed  after  Master's  report,  298. 
not  material  where  purchaser  proceeds  with   knowledge  of  de- 
fects, ib. 
where  none  limited,  title  at  time  of  decree  sufficient,  293. 
waiver  of  time  being  of  the  essence,  209. 

tinder  some  circumstances,  at  law,  title  at  time  of  trial  suffi- 
cient, 294. 
secus,  if  vendor  cannot  verify  his  abstract  at  the  time  limited,  ib, 
dormant  treaty  enforced  if  contract  not  abandoned,  300.        ^ 
vendor  bound   by  his  acquiescence  in  purchaser's  declaration  to 

reject  the  title,  ib. 
allowed  to  cure  objections  in  suits,  413. 
not  where  a  new  suit  necessary,  ib. 
inquiry  at  what  time  title  made,  416. 
for  production  of  deeds,  enlarged  in  equity,  452. 
where  a  bar  by  non-claim,  608. 

in  case  of  direct  trust,  no  length  of  time  bars,  610  note, 
where  by  death  or  bankruptcy  purchase-money  cannot  be  paid- 
vendor  may  rescind,  301. 
may  be  made  of  the  essence  of  contract,  in  equity,  302,  303. 
*the  effect  of  delay  where  no  time  is  appointed,  293,  307. 
must  be  reckoned  according  to  the  new  style,  155. 

unless  in  a  demise  by  parol,  where  intention  governs,  ib. 
See  Delay.     Month.     Statute  of  Limitations. 
Title. 

TITHES, 

of  land  sold  free  from  them,  where  a  subject  of  compensatioD, 

365,  367. 
whether  estate  is  tithe-free  is  a  question  of  fact,  366. 
commutation  of,  367. 
power  to  merge,  ib. 
not  an  incumbrance,  368. 
impropriate,  grant  of,  450. 
merger  of,  &:-c.,  ib.  487. 
title  to,  ib. 
title  to  an  estate  free  from,  ib. 
modus,  title  to,  ib. 

charged  with  repairs  of  chancel,  &/C.,  498. 
cases  upon  titles  to,  517. 

exemptions  from,  when  established  by  time,  647. 
covenants  relating  to,  run  with,  724. 

covenant  to  contribute  to  expense  of  suit  for  modus  does  not 
run, 734. 
TITLE, 

where  it  should  be  inspected  before  sale,  10. 
doubtful,  purchaser  should  not  take  possession,  9. 
right  to,  implied  from  contract,  24. 
what  condition  excludes  the  right  to,  ib. 

not  that  deeds  which  are  all  that  he  has,  shall  be  delivered 
up,  ib. 
condition  where  vendor's  title  is  deemed  doubtful,  ib. 
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a  failure  of,  after  an  actual  conveyance  without  fraud'  purchaser 

without  covenants  has  no  remedy,  370  note, 
deeds  may  be   required   to   prove  title,  although  purchaser  not 

entitled  to  their  custody,  37,  38. 
stipulation  for,  cannot  be  waived  at  law,  166,  167. 
reference  of,  to  Master,  248,  249. 
purchaser  may  take  the  title  such  as  it  is,  242. 
will  be  referred  to  the  Master  before  the  answer,  &-c.  where, 

249,  293  note, 
at  what  time  title  must  be  shown  at  law,  283,  293,  294,  and 

note, 
in  equity  must  be  shown  at  date  of  report,  or  purchaser  dis- 
charged, 298,  294  note, 
sold  with  all  defects,  false  statement,  not  fraudulent,  immate- 
rial, 386. 
seller  must  make  a  good  title  though  claiming  under  purchaser 

as  mortgagee,  where,  390. 
good,  right  to  under  contract  by  law,  ib. 
condition  that  purchaser  shall  accept  the  title,  valid,  ib. 

but  must  be  unambiguous,  ib. 
condition  not  to  require  lessor's  title,  ib. 

may  be  proved  bad  aliunde,  391. 
*right  to  good  title  not  excluded  by  provision  for,  and  statement 
of  particular  deeds  to  be  delivered,  392. 

nor  by  stipulation  to  produce  a  title  prior  to  the  last  con- 
veyance, where,  ib. 
condition  to  accept  ground  by  a  description  in  the  deed,  exist- 
ence of  ground  must  be  shown,  393. 
condition  to  accept  a  bond  for  title,  binding,  394. 
must  b3  shown,  although  condition  to  make   contract  void  if 

title  not  deduced,  396. 
contlition  to  make  contract  void  if  not  a  good  title,  no  right  to 

part  performance  with  abatement,  397. 
condition  to  avoid  title  by  a  day  if  title  not  made,  is  at  the 

purchaser's  option,  ib.  397. 
what  amounts  to  a  waiver  of,  398. 

accepted  by  possession  of  estate  and  abstract,  not  objecting,  ib. 
accepted  by  lease,  conveyance,  &lc.,  400,  401,  402. 
by  re-sale,  &c.  401. 
by  contract  after  notice,  402. 
by  acquiescence,  without  possession,  404. 
not  by  opinion  of  purchaser's  counsel,  402. 
nor  by  acts  of  ownership  after  an  authorized  possession,  401. 
acceptance  of,  confined  to  abstract,  403. 

no  acceptance  by  acts,  whilst  objections  maintained,  405,  406. 
purchaser  not  compelled  to  take  bad  title,  though  after  waiver, 

406. 
reference  of,  in  suits  for  specific  performance,  411. 
may  be  made  before  further  directions,  413. 
good,  if  party  entitled  agree  to  join,  414. 

bad,  shown  by  abstract,  purchaser  not  bound  by  filing  bill,  415. 
inquiry  at  what  time  made,  416. 
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where  bad,  must  be  accepted  or  rejected,  418. 

vendor  acquiring  after  sale,  effect  of  as  to  his  heir,  421. 

no  relief  against  neglect  to  examine  title,  422. 

sale  of  pretended,  ib. 

action  for  slander  of,  433. 

amount  of  incumbrances,  no  objection  to,  445, 

may  be  valid,  although  no  covenant  to  produce  deeds  running 

with  the  land,  484. 
root  of,  under  the  old  law,  485. 
prior,  where  to  be  produced,  486. 
root  of,  under  the  new  law,  sixty  years,  ib.  487. 
to  lay  tithes,  ib. 
to  estate  free  from  tithes,  ib. 
to  modus,  ib. 
to  advowson,  ib. 

lessor's  title  to  be  produced  on  sale  of  lease,  ib.  492. 
even  at  law,  ib. 
but  purchaser  with  notice  of  inability  to  produce  the  title 

bound,  493. 
and  is  bound  to  accept  assignment  without  the  title  if  he 

has  so  agreed,  ib. 
but  in  general  may  show  title  is  bad  aliunde,  ib. 
*root  of  lessor's  title,  where  lease  sold,  493. 
to  renewable  leaseholds,  494. 
to  equitable  estate,  495. 
by  assignees,  must  be  a  full  one,  496. 
with  indemnity,  Avhere  enforced,  497. 
to  apportioned  rent,  502. 
of  leaseholds  bad,  where  sale  in  lots,  and  lessor  has  a  power  of 

re-entry  on  breach  of  covenants,  ib. 
doubtful,  not  enforced  against  purchaser,  505,  506,  note  (1). 
unless  by   proceeding,  after  knowledge,  he  waives    objection, 

506,  note  (1). 
doubtful,  what  is,  513. 

cases  decided  that  titles  were  doubtful,  513,  515. 
that  titles  were  not  doubtful,  515. 
where  right  of  entry  for  mines  reserved  to  Crown,  519. 
suspicion  of  fraud,  its  operation  on,  520. 
suggestion  of  old  entails,  &c.  its  operation  on,  519. 
where  third  party  has  filed  a  bill,  520. 
to  long  term  and  forfeited  mortgage  in  fee  of  reversion,   not 

good,  521. 
where  part  of  estate  not  described  in  deeds,  bad,  ib. 
depending  on  destruction  of  contingent  remainders,  valid,  ib. 
imder  power  in  mortgage  deed,  good,  522. 
to  an  allotment  before  award,  523. 
cases  where  titles  decided  to  be  good  at  law,  529. 
at  law,  not  doubtful,  529,  531. 
doubtful  at  law  how  far  a  defence  to  action  for  purchase-money, 

529,  530  note, 
equitable  objections  to,  considered  at  law,  532. 
depending  upon  questions  of  fact,  535. 
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under  old  statutes  of  limitation,  612. 

defective,  no  relief  after  completion,  683. 

not  examined,  purchaser's  risk,  684. 

entire  failure  of,  defence  to  note  for  purchase-money,  681   note. 

purchase  with  all  defects  of  title,  686. 

to  what  covenants  for,  a  purchaser  is  entitled,  701. 

joint  purchasers,  one  paying,  the  other  must  accept  the  title, 

907. 
where  there  is  a  voluntary  settlement,  938. 
defective,  purchaser  entitled  to  what  relief  after  conveyance, 1023. 
person  joining  upon  purchase  to  obviate  an  objection,  not  bound 
unless  it  is  fully  stated,  1021. 

but  if  general  statement,  he  will  be  bound,  ib. 
slander  of,  1041. 

See  Abstract.  Action.  Agent.  Agreements. 
Attorney.  Auction  Duty.  Compensation. 
Conveyance.  Costs.  Expenses.  Funds.  In- 
terests. Lease.  Mortgage.  Possession. 
Power.  Purchaser.  Reference  of  Title. 
Searches.     Time.     Waiver  of  Title.     Wile. 

TITLE  DEEDS, 

if  lost,  the  contents  and  dvie  execution  must  be  shown,  333. 
See  Attested  Copies.     Deeds. 

TOWN  AGENT.     See  Attorney. 

*TRADE, 

estate  purchased  for,  903. 
See  Lease. 

TRADER, 

conveyance  by,  where  valid,  951. 
See  Trade. 

TREASON, 

traitors  can  purchase,  biit  not  hold,  884. 

TREASURY, 

mSy  consent  to  sale  by  Crown  debtor,  1011. 

TREATY, 

representations  on,  at  an  end  when  agreement  signed,  unless 

there  be  fraud,  53,  275. 
desisting  from,  not  a  part  performance,  905. 

TROVER, 

for  deeds  belonging  to  purchaser,  454. 

not   by    settlor  for   deeds   against  conveyancer  after  estate  is 
settled  away,  455. 
TRUST.     See  Resulting  Trust.     Statute  of  Frauds. 

TRUSTEES, 

answerable    to    purchaser   for    false    representation   of    incum- 
brances, 10,  59. 
notice  of  sale  of  equitable  iiitcre.-5t  to  be  given  to  them,  ib. 
should  ascertain  value  of  property  before  sale,  55. 
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reasonable  price,  what  it  means  in  trust  for  sale,  ib. 
may  sell  by  private  contract,  where,  56. 
may  sell  in  lots,  ib. 

sale  by  auction  binding,  although  full  price  not  obtained,  57. 
selling  without  due  diligence,  purchaser  not  assisted,  ib. 
"  convenient  speed,"  what  it  means  in  trust  for  sale,  ib. 
should  sell  immediately,  and  not  mortgage  where  trust  for  con- 
version out  and  out,  58. 
sale  by,  without  proper  notice,  restrained  by  equity,  ib. 
cannot  sell  without  leave  of  court,  where  bill  filed,  59. 
cannot   impose  beneficial   conditions    for  creator   of  trust,   ib. 

but   see  ib.  note, 
all  liable,  if  sale  not  duly  made,  ib. 

or  purchase-money  is  retained  by  one  and  misapplied,  ib. 
general  rule  upon  this  subject,  59  note, 
circumstances    under    which    trustee   held    liable    for    acts    of 

co-trustee,  59  note, 
liable  to  make  the  same  title  as  vendors  sui  juris,  61. 
but  not  bound  to  enter  into  covenants  for  title,  61  note, 
purchaser  from,  entitled  to  compensation  for  deficiency  in  quan- 
tity, ib. 
cannot  sell  to  themselves,  ib. 

of  legal  estate  must  convey  to  equitable  trustees  to  sell,  ib.   62. 
of  power  of  sale  or  exchange,  how  they  should  act,  62. 
acting  honafide,  cannot  be  controlled  by  equity,  ib. 
nor  bound  to  adopt  contract  of  tenant  for  life,  ib. 
may  sell  to  tenant  for  life,  although  his  consent  is  required 

to  the  sale,  ib. 
their  contract  binds  the  estate,  ib. 
^liability  of  for  costs,  63. 

executor  selling  real  estate,  binds  himself  if  he  enters  into  cov- 
enants for  title,  63  note, 
under  disabilities,  empowered  to  convey,  224. 
take  the  fee  by  devise,  where,  570. 

upon  express  trusts,  how  time  runs  upon  alienation,  635. 
can  convey,  discharged  of  judgments,  where,  657,  666. 
covenants  by,  how  construed,  751. 
their  receipts  are  discharges  for  purchase-money,   where,  and 

Avhere  not,  834. 
new  trustees  appointed  by  court  can  give  receipts,  851. 

every  trustee  who  accepts  the  trust,  must  join  in  the  re- 
ceipt, 849. 
but  not  if  he  renounced,  850. 
cannot  delegate  power  to  give  receipts,  849. 
cannot  buy  the  trust  estate,  887  and  note. 

unless  discharged  from  the  trust,  895  and  note, 
for  creditors  cannot  buy  without  consent  of  all,  894. 
for  persons  not  sui  juris  cannot  buy  without  the  sanction  of 

equity,  896. 
purchase  by  without  the  knowledge  of  cestui  que  trust,  confirm- 
ed under  circumstances,  891,  892. 
a  relation  of,  may  purchase,  unless  fraud,  892. 
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remedy  of  cestui  que  trust  against  trustee  selling  to  Mmself,  896. 
mortgagee  may  set  aside  the  sale,  ib. 
cestui  que  trust  barred  by  laches,  887  note,  899  note. 
or  by  confirmation,  900. 

so,  where  purchaser  from  trustee  has  paid  full  consideration 
without  notice  of  any  defect  in  title,  897  note, 
where  their  purchase  set  aside,  allov,ed  interest  and  pay  rent, 

814. 
the  terms  upon  which  their  piirchase  is  set  aside,  896. 

estate  to  be  reconveyed  or  resold,  897.  z 

mode  of  proceeding,  897  note. 

when  whole  sale  should  be  set  aside,  or  none,  897  note, 
purchasing  with  trust  money,  estate  bound,  where,  919. 
but  where  trustee  bound  to  buy,  trust  will  attach,  ib. 
unless  he  claimed  the  purchase-money,  ib. 
upon  express  trusts  cannot  give  a  protection  to  a  purchaser,  101 9, 

1038. 
may  refuse  to  attack  a  purchaser's  title,  1020. 
might  join  with  tenant  in  tail,  if  of  age,  in  a  recovery,  1031. 

See  CoNFiKJiATiox.  Escheat.  Executos,.  Heie. 
Improvemexts.  Incumbraxces.  Ixterest. 
Nominal  Contractor.  Purchase  Money, 
Tenant  for  Life.     Terms  of  Years. 

TRUST  MONEY, 

invested  in  a  purchase  can  be  followed,  where,  919. 
UNDERWOOD.     See  Crop. 
UNREASONABLE  CONSIDERATION.     See  Consideration. 

310,311  note,  313  note. 

USAGE, 

explanation  of  ancient  statutes  by,  178. 

USE  AND  OCCUPATION, 

action  for,  against  purchaser,  does  not  lie  where  no  title,  262, 
263,  but  see  264  notes. 

*USES, 

whether  deeds  pass  with  sfeisin,  464. 

conveyance  to,  with  whom    the   covenants  should  be   entered 

into,  709. 
rents  created  by,  where  covenant  to  pay  runs  with  them,  723. 
See  Charitable  Uses. 

USURY, 

interest  exceeding  rents,  upon  a  sale,  is  not,  815. 
grant  of  rents  for  term  certain,  not,  ib. 

VALUE, 

false  affirmation  of,  3. 

increased,  before  conveyance  belongs  to  purchaser,  819. 
of  estates  purchased  under  covenant,  at  what  time  to  be  taken, 
922. 

VALUATIONS, 

may  be  made  by  trustees,  55. 
Vol.  II.  95  [*1248J 
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VALUATIONS— cow^rnwerf. 

not  a  part  performance,  140. 

ambiguous  statements  as  to  what  timber  to  be  valued,  158. 

by  actuary,  317. 

by  surveyors,  323. 

See  Appraisements.     Akbiteatoks.     Bond.  Con- 

SIDEKATION. 

VARIATION, 

by  parol,  not  admissible  in  proof,  159,  166,  see  154  note, 
but  if  part  performed,  will  be  enforced  by  equity,  169. 
N  by  parol,  where  agreement  comprises  lands  and  goods,  void  as 

to  all,  170,  see  154  note. 

VENDOR, 

ignorant  of  defects  in  estate  not  answerable,  2. 
not  bound  to  disclose  patent  defects,  ib. 
but  must  not  conceal  them,  ib. 
and  is  bound  to  disclose  latent  defects,  ib. 
is  not  bound  by  false  affirmation  of  value,  3. 
but  is  for  false  affirmation  of  rent,  4. 
or  of  a  valuation,  ib. 
must  not  conceal  incumbrances,  6,  7. 
of  leasehold,  entitled  to  indemnity,  38. 
liable  for  loss  by  auctioneer's  insolvency,  50. 
a  trustee  for  purchaser,  191. 
his  death  does  not  avoid  the  contract,  192. 
a  subsequent  purchaser  with  notice  subject  to  the  trust  and  may 

be  compelled  to  convey,  191  and  note, 
may  pretend  to  sell  as  agent,  where,  244. 
restrained  from  conveying  away  the  legal  estate,  248. 
but  not  from  disposing  of  his  property,  ib. 
his  lien  on  estate  sold  for  purchase-money  unpaid,  857. 
extent  and  nature  of  this  lien,  857,  note, 
and  those    claming  under  him,  must    make  good  a  defective 

conveyance,  in  what  cases,  1023. 
selling  an  estate  subject  to  leases,  whether  he  can  set  them  aside 
after  the  sale,  1034. 

See  Action.    Agke^ment.    Annuity.      Attested 
Copies.    Bankkupt.    Conveyance.  Lien.  Pub- 
chasek.     Seller.     Time.      Title.      Trustees. 
*VERBAL  CONTRADICTIONS, 

of  particulars,  &c.,  of  sale,  void,  22. 
See  Statute  of  Frauds. 

VOID  AND  VOIDABLE, 

non-payment  of  auction  duty  by  purchaser,  sale  was  voidable  by 

seller,  21.  ^ 

sale  to  be  void  by  default  of  either  party,  is  at  the  option  of  the 
other,  24,  25. 

VOIDABLE  FEE, 

how  affected  by  new  statute  of  limitations,  634. 
created  by  tenant  in  tail,  Avhere  confirmed,  1038. 

not  against  purchaser  without  express  notice,  ib. 
[*1249J 
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VOLUNTARY  CONVEYANCE, 
void  against  purchasers,  925. 

what  consideration  in  purchaser  sufficient,  926. 
Avhat  interest  he  must  purchase,  ib. 
purchase  by  father  in  name  of  child,  not  voluntary,  916, 
two  voluntary  conveyances,  purchaser  from  the  last  grantee  pre- 
vails, ib. 
conveyance  for  debts  voluntary,  where,  929. 
notice  to  purchaser  of  conveyance  immaterial,  ib.  and  note. 

this  rule  not  universally  conceded,  929  note, 
pledge  of  deeds  invalid  against,  930. 
may  become  good  by  mattev  ex  post  facto,  937  and  note. 
honafide  purchaser  from  a  voluntary  or  fraudulent  grantee,  937 
note. 

same  whether  the  voluntary  or  fraudulent  deed  be  made  to 
defraud  creditors  or  purchasers,  937  note, 
a  purchaser  with  notice  from  one  Avho  purchased  without  notice, 

937  note, 
what  is  and  what  is  not  a  valuable  consideration,  931. 
whether  consideration  of  marriage  extends  to  collaterals,  ib. 
parol  evidence  admissible,  although  apparently  voluntary,  938. 
purchaser  with  notice  of,  whether  he  should  complete,  ib. 
specific  performance  not  enforced  against  him,  939. 

will  be  enforced  for  him  though  he  boiight  with  notice,  ib, 
aided  by  equity,  where,  936. 
voluntary  settlor  not  restrained  from  selling,  941. 
binding  on  grantor  and  his  representatives  and  all  persons  ex- 
cept creditors  and  subsequent  purchasers,  939  note. 

See  Ceown  Debts.      Feaudtjlent  Conveyawce. 
Settlement. 
WAIVER, 

of  objection,  what  amounts  to,  9. 
of  time,  by  receiving  abstract,  &-c.,  290. 
of  time  being  of  the  essence,  299. 
by  parol  of  written  agreement,  171,  173. 
clear  evidence  required,  ib. 
and  contract  must  be  dissolved,  ib. 
whether  it  operates  at  law,  ib.  174. 
of  a  parol  agreement,  effect  of.  173. 
WAIVER  OF  TITLE, 

by  possession,  398,  400. 

of  objection  to  right  of  sporting,  no  compensation,  399. 
by  lease,  conveyance,  &c.,  400,  401,  402. 
by  acts  of  ownership,  where,  401. 
by  re-sale,  where,  ib. 
*of  lessor's  title,  401. 
by  contract  after  notice,  402. 
not,  by  opinion  of  counsel,  ib. 
yet  compensation  allowed  for  part,  405. 
relying  upon  one  objection  not  a  waiver  of  another,  407. 
rebutted  by  seller's  producing  further  title,  418. 
of  right  to  lessor's  title,  by  previous  notice,  493. 
See  Title. 
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WALL.     See  Conceai/Ment.  • 

"WARD,     See  Guakdian. 

WARRANTY, 

does  not  defeat  right  of  entry,  571. 

covenant  of,  does  not  attach  when  grantor  is  disseized  at  the 
time  of  conveyance,  765  note. 

WARREN, 

right  of,  515. 

WASTE.     See  iNJUNCTioisr. 

WATERCOURSE, 

covenant  by  grantor  to  cleanse  it,  runs  with  his  land,  727. 

covenant  by  piirchaser  not  to  sell  water  from  well  to  injure 
seller's  waterworks,  whether  it  runs,  734. 

covenant  for  purchaser  to  draw  water  not  included  in  a  cove- 
nant for  seisin  in  fee,  753. 

WAY, 

rights  of,  description  in  particulars,  26. 
effect  of  exhibition  of  plan  of  new  street,  &c.  27. 
obstruction  of,  by   gate,  a  breach  of  covenant  for  quiet  enjoy- 
ment, 764. 

WEARING  OF  LIVES, 

allowance  for,  799. 

WHARF  AND  HOUSE, 

sold  together,  and  title  to  one  only,  378. 

WHEAT,  99. 
WILL, 

mistakes  in,  corrected,  where  evident,  180n. 

unless  the  supplying  of  words  would  defeat  the  testator's 
intention,  ib. 
must  be  produced,  although  inoperative  and  seller  is  heir,  463. 
need  not  be  proved  in  equity,  ib. 
who  may  make  will,  564  and  note. 

as  to  infants  and  married  women,  564  note, 
married  women,  making  devises  under  power  or  of  sepa- 
rate estate,  564  note, 
how  to  be  executed,  564,  565  notes, 
signature  by  mark  of  party  and  witness,' 565  note. 
publication  of,  unnecessary,  565. 
necessary,  in  some  of  the  U.  States,  565  note, 
witnesses  to,  ib.  and  notes, 
signing  in  presence  of  testator,  565  note. 

in  presence  of  each  other,  not  very  generally  necessary, 
565  note, 
revocation  of,  566,  567  and  notes, 
alterations,  &c.  of,  567. 
revival  of  revoked  will,  ib. 

*attendant  terms  did  not  pass  by  a  will  not  duly  attested,  790. 
where  the  inheritance,  though  intended,  did  not  pass,  the 

term  did  not,  ib. 
now  all  wills  to  be  executed  in  the  same  manner,  791. 
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WILL — continued. 

where  it  should  be  registered,  967. 
See  Devises.     Register. 

WILFUL  DEFAULT, 

purchaser  not  charged  for  in  account,  where  sale  set  aside  for 

inadequacy,  327. 
where  seller  or  purchaser  answerable  for  as  to  rents,  806,  1066. 
what  is  not,  807,  808. 

WITNESS, 

signatiire  by  party  as  a,  where  binding,  127. 

so  by  an  authorized  agent,  ib. 
may  look  at  a  paper  if  he  can  afterwards  swear  from  memory,  9. 
to  a  will,  566. 

one  witness  may  guide  the  other's  hand,  565. 
to  a  deed,  not  bound  by  its  contents,  1060. 
where  one  witness  can  prove  notice,  1064. 
See  Agreement.     Perjury. 

WOODS, 

representation  of  produce  of,  382. 
See  Coppice.     Timber. 
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The  new  edition  of  Websteh's  Dictioxaky, 
in  Crown  Quarto,  seems  to  us  deserving  of  gen- 
eral patronage,  for  the  following  reasons  :  — 

It  contains  the  results  of  the  labors  of  its 
distinguished  author,  who  devoted  himself  to 
the  preparation  of  the  original  edition  for  thirty- 
five  years,  and  expended  much  of  the  twelve 
years  following  in  revising  and  improving  it  for 
a  second  edition. 

To  the  labor  of  the  author  has  been  added  that 
of  Professor  C.  A.  Goodrich,  for  nearly  three 
years  of  constant  attention,  assisted  by  several 
gentlemen  distinguished  in  literature  and  the 
sciences. 

All  the  results  of  the  study  of  the  author,  as 
published  in  the  Original  Edition  in  Quarto,  and 
the  Revised  Edition  in  Royal  Octavo,  together 
with  the  services  of  Dr.  Goodrich,  are  iiov,'  given 
to  the  public  in  one  of  the  cheapest  and  most 
beautiful  volumes  ever  issued  from  the  American 
press. 

In  the  exhibition  of  the  Etymoh.iy  ni  the  lan- 
guage, it  is  superior  to  any  other  Dictionary. 
There  may  be  a  difference  of  opinion  in  regard 
to  the  correctness  of  the  views  of  the  author  as 
to  particular  words,  yet  as  exhibiting  the  roots 
of  the  great  body  of  English  words,  it  is  an  in- 
valuable and  indispensable  treasury  of  knowl- 
edge. The  exhibition  of  kindred  words  in  other 
languages,  we  regard  as  a  valuable  accompani- 
ment. 

The  Definitions  are  given  by  a  precise  and  full 
description,  and  not  by  a  loose  collection  of  terms 
more  or  less  synonymous.  They  exhibit,  also, 
the  history  of  the  word,  as  it  has  passed  from 
its  primary  and  original  to  its  secondary  and 
derived  signification.  The  signification  is  illus- 
trated, and  the  use  justified,  by  ample  quotations 
ft'om  the  best  English  and  American  authors. 
In  respect  to  words  of  technical  and  peculiar 
use,  the  definitions  have  not  been  hastily  as- 
sumed from  professed  authorities,  but  have  been 
carefully  scrutinized,   and,   in    very   many   in- 


stances, have  been  furnished  directly  by  gen- 
tlemen of  the  highest  authority  in  particular 
departments  of  knowledge. 

The  vocabulary  ha.<i  been  judiciously  enlarged 
by  the  addition  of  all  the  words  in  actual  use, 
that  are  properly  English.  A  sufficient  number 
of  provincial  and  obsolete  terms  has  been  added, 
while  yet  it  is  not  encumbered  nor  deformed  by 
those  which  ought  not  to  be  admitted  into  a 
j  Dictionary  tliat  professes  to  be  a  standard  of 
good  English. 

In  Orthography,  the  changes  proposed  by 
Dr.  Webster,  which  have  not  been  sanctioned 
by  general  adoption,  and  which  seem  to  be  too 
violent  departures  from  the  general  spelling, 
have  been  judiciously  omitted,  while  real  and 
important  improvements  have  been  wisely  re- 
tained. 

In  Pronunciation,  the  scheme  of  notation  is 
simple,  and  in  cases  which  demand  it,  the  words 
are  respelled.  The  aim  has  been  to  give  the 
actual  pronunciation,  as  practised  by  the  truly 
educated  among  the  English  and  American 
people,  ascertained  by  actual  observation,  inqui- 
ries, and  correspondence.  The  artificial  and 
affected  pronunciation  is  avoided.  The  whole 
subject  has  been  elaborated  by  Professor  Good- 
rich, whose  professional  duty  it  has  been  to  train 
public  speakers  for  thirty  years.  The  variety 
of  vowel  sounds,  which  distinguishes  the  pro- 
nunciation of  the  English  from  that  of  the 
continental  languages,  cannot  be  accurately 
indicated  by  any  figured  key,  without  destroying 
its  usefulness  as  a  standard,  <ind  embarrassing, 
instead  of  guiding,  the  reader.  As  a  guide  to 
pronunciation,  the  Dictionary,  in  its  present 
form,  can  be  easily  consulted,  and  at  the  same 
time,  is  accurate  and  reliable  in  giving  a  just 
exhibition  of  the  language  as  pronounced  by 
educated  men. 

The  Table  of  Scriptural  Names  has  been 
carefully  revised.  The  Classical  'I  able  has  re- 
ceived large  additions,  and  has  beff?  revised  and 
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corrected  in  some  important  particulars,  in 
which  the  table  of  Walker  is  deiicient  and 
erroneous. 

The  List  of  Geographical  Names  is  the  most 
extensive  that  we  have  seen  in  connection  with 
any  Kufilish  Dictionary,  comprising,  as  it  does, 
12,000  to  13,000  names.  The  pronunciation,  as 
given  by  respclling  the  names  with  figured 
■vowels,  is  easily  indicated.     By  means   of  the 


table,  the  most  important  names,  especially 
those  of  the  continent  of  Europe,  can  be  cor- 
rectly pronounced. 

It  is  with  pleasure  that  we  greet  this  new  and 
valuable  contribution  to  American  literature. 
We  recommend  it  to  all  who  desire  to  possess 
THE  MOST  COMPLETE,  ACCURATE  AND 
RELIABLE  DICTIONARY  OF  THE  LAN- 
GUAGE. 
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v.  S.  Senator. 


And  thiHy  other  members  of  the  United  States  Senate. 

Theodore  FKEi.ixc-HrYSE.v,  Chancellor  of  University  of  New  York. 

William  H.  Cajipbell,  Editor  N.  Y.  District  School  Journal. 

Geoege  N.  Briggs,  Governor  of  Massachusetts. 

William  B.  Calhoun,  Secretary  of  State  of  Massachusetts. 

Richard  S.   Rust,   Commissioner  of  Common  Schools  in  New  Hampshire. 

Theodore  F.  King,  Superintendent  of  Schools  in  New  Jersey. 

Robert  C.  Winthrov,   Speaker  of  the   U.  S.  House  of  Representatives. 

Edmund  Burke,  Commissioner  of  Patents. 

John  Yo-uno,  Governor  of  New  York. 

Christopher  Morgan,   Secretary  of  State,   and  Superintendent   of    Common    Schools 

in  New  York. 
Alv.^h  Hunt,  Treasurer  of  New  York. 
Rev.  S.VMUEL  H.  Cox,  D.  D. 

Lym.an  Beecher,  D.  D.,  President  of  Lane  Seminary. 
Calvin  E.  Stovve,  D.  D.,  Professor  in    "  " 

D.  H.  Allen,  Professor  in  "  " 

Rev.  Heman  Humphrey,  D.  D.,  late  President  of  Amherst  College. 
Rev.  Ezra  Keller,  D.  D.,  President  of  Wittenburg  College,  Ohio. 
M.  A.  DiEHL,  Professor  in  "  "  " 

N.  A.  GiEGER,  Professor  in  "  "  " 

Ben.tamin  Lar.<lBEE,  D.  D.,    President  of  Middlebury  College;  and  other  distinguished 

gentlemen. 
March,  1848. 

It  is  the  great  work  of  an  American  citizen,  accomplished  after  a  life  of  indefatigable  study 
and  labor,  and  deserves  the  public  favor. 

It  is    a  truly   national   work,    illustrating  at  once  American   learning 
prise  and  art. 


We  rejoice  that  it  bids  fair  to  become  the 
standard  Dictionary  to  be  used  by  the  numerous 
millions  of  people  who  are  to  inhabit  the  United 
States.  —  Signed  hi/  104  Members  of  Congress. 

I  have  been  in  the  habit  of  using  Dr.  Web- 
ster's Dictionary  for  several  years  past,  in  pref- 
erence to  all  others,  because  it  far  excels  them 
all,  so  far  as  I  know,  in  giving  and  defining 
scientific  terms. — Pres.  Hitchcock,  of  Amherst 
College. 

I  have  always  considered  Dr.  Webster's  work 
in  lexicography  as  surpassed  in  fullness  and 
accuracy  by  none  in  our  language.  —  Rev.  Dr. 
Wayland,  Presidetit  of  Brotcn  University,  Provi- 
dence, R.  I. 


and  American  enter- 


Webster's  Dictionary,  the  new  edition,  revised 
by  Professor  Goodrich,  and  published  by  G.  k  C. 
Merriam,  Springfield,  Mass.,  the  best  Dicticnary 
of  the   English  language   extant,  an  enduring  ^ 
monument  of  the  author's  learning  and  Indus 
try,  and  an  honor  to  our  country,  ought  to  bj 
found  in  every  family.    Will  not  the  enlightene 
and   liberal,  in   our  various  religious  societies 
furnish  (heir  clergymen  with  a  copy,  as  an  ii 
dispensable   volume    in    their   libraries  ?     Lar 
guage,  and  the  English  langitage,   is   the   greal 
instrument  with  which   the  ministers    of    tha 
gospel  are  enabled  to  do  good.    If  lenguage  werq 
better    understood,    sound    logic    would    mor^ 
extensively  prevail.  —  Rev.  T.  H.  Gallaud^t. 


% 


^ 


:l  s 


=3     § 


^.tfOJllV 


<: 


<rj]]ONvsoi^      "^^/smm 


MM\m/A 


vvlOSANC[lfj> 


^ 


^^ 


University  of  CaJifonuaLibian, 
Los  Angeles 


.l\\El!N!Vr!?!://, 


svioswcnr 


^•yOJIlVDJO"^ 


.OF-CAIIFO^ 

Ml 


.ir.iiBntnvrt. 


-Nt  iinriAriV/^ . 


incjiiirti*-. 


x!^ 

IIIIMIIIMIIIIMnillllM 

AA    uuu  ojb  o^S    i 

■•o  ■ 

2^-    ^Cr- 

C-^        3V 

p,' 


\V 


,^  ^M^i 


W^-    i^J 


.11 


r 


<e4^. 


.^v        '''Jiii'iVi  ior^" 


?Vr 


JO 


>-> 


I   ^y^h 


"^wiiiv)  )o^ 


Jl  I 


■^■'         -s'.n*.\s^.fl.''r. 


i(^m 


53 


-SfT 


2 


inciirnrr  .cii»ftitiv 


